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11. Eights Acquired by Occupancy. — In common with other ripa- 
rian proprietors, the owners of dams have only such use in the water 
as will not interfere with the use of it by other riparian owners. 
Nor, in the United States, will mere prior occupancy or appropri- 
ation of a running stream by a riparian owner, unless continued 
for such a length of time as to raise the presumption of a grant, 
give an exclusive right thereto as against the owners on the 
same stream above or below him, except when the common law 
has been modified by local usage or statutory enactment.^ 


Barb. (N. Y.) 518; Garwood N. Y. 
Central & Hudson River R. Co., 83 N. 
Y. 400; s. c., 38 Am. Rep. 452; Cook v. 
Hall, 3 Pick. (Mass.) 269; Manville v. 
City of Worcester, 138 Mass. 89; s. c., 
52 Am. Rep. 261; Halsey v. Lehigh VaL 
R. Co., 45 N. J. L, 26; City of Emporia 
V, Soden, 25 Kans. 5S8; s. c,, 37 Am. 
Rep. 265. 

When right is given to divert water 
from a stream it is to be construed 
strictly. Thus where a right had been 
given to take water into a canal for pur- 
poses of navigation, it was held that 
under the grant none could be taken for 
motive power. Druley v, Adam, 102 

111. 177. 

The upper of two neighboring mill- 
owners on the same stream may divert 
the water on his own land by an artificial 
channel, provided he restores it to the 
natural channel with reasonable care and 
prudence, and without appreciable in- 
jury to the lower owner. Canfield v. 
Andrews, 54 Vt. i; s. c., 41 Am. Rep. 
828. 

1 . See the law on this subject very fully 
discussed in Norway Plains Co. v. Brad- 
ley, 52 N. H. 109. The American 
rule as there laid down differs from the 
English rule as laid down in Bickett v, 
Morris, L. R. i H. L. Sc. 47, which is 

that an encroachment on the alveus of 
a running stream may be complained of 
by an adjacent or ex adverse proprietor, 
without the necessity of proving either 
that damage has been sustained or that it 
is likely to be sustained from that cause.” 
See also a very extended note to McCoy 
z, Danley, 57 "Am. Dec. 680; Hendricks 
V, Johnson, 6 Porter (Ala.). 472; Palmer 
V. Mulligan, 3 Caines (N. Y.). 307; s. c,, 
2 Am. Dec. 270; Platt v, Johnson, 15 
Johns. (N. Y.), 213; s. c,, '8 Am. Dec. 
233; Hoy V. Sterrett, 2 Watts (Pa.), 321; 
s. c., 27 Am. Dec. 313; Hartzell v. Sill, 
12 Pa, St. 248; Martin v. Bigelow, 2 Aik. 
(Vt) 184; s. c,, 16 Am. Dec. 696; Davis 

Fuller, 12 Vt 178; s. c., 36 Am, Dec. 
334; Stout V, McAdams, 2 Scam, ( 111 .) 
67; s. c.> 33 Am. Dec. 441? Evans 


Merriweather, 3 Scam. ( 111 .) 492; s. c., 
38 Am. Dec. 106; Gilman v. Tilton, 3 
N H. 231; Cowles V. Kidder, 24 N.H. 378; 
Parker v. Hotchkiss, 25 Conn. 321; Keeny, 
etc., Co. V. Union Mfg. Co., 39 Conn, 
576; Pugh V. Wheeler, 2 Dev. & B. (N.C.) 
55; Bliss V, Kennedy, 43 N. C. 67; Rudd 
V, Williams, 43 N. Car. 385; Dumont v. 
Kellogg, 29 Mich. 420; Buchanan Grand 
River & Greenville Log Co., 48 Mich. 
364; Stillman z;. White Rock, etc., Co., 3 
Woodb. & M. (U. S. C. C.) 550; Tyler v. 
Wilkinson, 4 Mason (U. S, C. C.), 397; 
Smith V. Agawam Canal Co., 2 Allen 
(Mass.), 357; Bearse v. Berry, 117 Mass. 
211. 

As a riparian proprietor cannot by prior 
occupation of a stream acquire a right to 
divert a water-course as against a lower 
proprietor, so he cannot by such prior 
occupation acquire the right to use all the 
water for mechanical purposes by turnlng^ 
it into steam. Bliss v, Kennedy, 43 111 . 
67. Though he use all the water for dom- 
estic purposes. Stein v. Burden, 29 Ala. 
127; s. c., 60 Am. Dec. 453. But his- 
rights must be properly exercised. Mc- 
CalraontzA. Whitaker, 3 Rawle (Pa.), 84: 
s. c., 23 Am. Dec. 102; Wadsworth v. Tii- 
lotson, 15 Conn. 366; s. c., 39 Am. Dec* 
391 - 

The right to the exclusive use of the 
water may undoubtedly be acquired, by 
adverse enjoyment and possession where 
it is real and actual. Thus the proprie- 
tor who first lawfully erects a dam across 
the stream to create a fall to operate his 
mill, has a right afterward to maintain it 
against all other proprietors above and 
below, and, to this extent, priority of oc- 
cupation gives priority of title. Thurber 
V. Martin, 2 Gray (Mass,), 394; s. c., 6r 
Am. Dec. 468; Pratt v, Lamson, 2 Allen 
(Mass.), 288: Gardner Newburg, z 
Johns, Ch. (N. Y.) 161; s. c., 7 Am. Dec. 
526; Olney v, Fenner, 2 R, L 211; s. c., 
57 Am. Dec. 71 1. So a lower proprietor 
cannot by occupation acquire the right to* 
flow upper land or mill. Stout Mc- 
Adams. 2 Scam. ( 111 .) 67; s,c., 33 Am. Dec. 
441; Cowles V. Kidder, 24 N. 



Bights Acquired hy Grant. 
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12. Eiglits Acquired by Grant — The right of the owner of a dam 
to overflow the lands of another above or below, or to set back 
water on an upper mill-privilege, may be acquired by special grant 
or reserved in a conveyance of land like any other easement. The 
construction of all such conveyances will depend upon the stipula- 
tions they contain in connection with the right granted. A grant 
of a mill with its appurtenances passes not only the mill itself, but 
whatever naturally and necessarily belongs to it, as the dam, racc% 
flood-gates, water-rights in the stream on which it is situated, and 
in some cases storage dams, even though they may be at a consid- 
erable distance from the mill.' 

(a) Loss of . — Where there has been a grant of the right to flow 
lands, there must be not only disuse, but actual adverse user for 
twenty years to extinguish the right.® 


Pugh V. Wheeler, 2 Dev. & B. (N. Car.) 
57; Burnett v. Nicholson, 72 N. Car. 334. 

The right of this second occupant ot a 
stream for mill purposes is subordinate to 
that of the first. Tye v. Catching, 28 Ky. 
463. 

In Wyo 7 nin^ the right is given to take 
water from streams, but not so as to im- 
pair the rights of any dam-owner pre- 
viously acquired. Comp. L. (1876) p. 378, 
§ 9. 

1, In Baker v, Bessey, 73 Me. 472; 
s. c., 40 Am. Rep. 377, it was decided 
that a deed of a mill with the appurte- 
nances will pass not only the dam at the 
mill, but also an easement in a reservoir 
dam owned by the grantor of the mill 
and lower dam, and for many years used 
in conjunction with them, and up to 
which the lower dam had always been 
flowed, although the grantor did not own 
all the land between them. See also 
Watrous v. Watrous, 3 Conn, 373; Albee 
V. Hayden, 25 Minn. 267; Oregon Water 
Co. V. Twillenger, 3 Oreg. i; Conwell v, 
Brookhart, 4 B. Mon. (Ky.) 580; s. c., 41 
Am. Dec. 244; Hathaway v. Mitchell, 34 
Mich. 164; Butler v, Huse, 63 Me. 447; 
Estey V, Baker, 48 Me. 495; Preble v. 
Reed, 17 Me. 169; Rackley v. Sprague, 
17 Me. 281; McTavish v. Carroll, 7 Md. 
352; s. c., 61 Am, Dec. 353; Simmons v* 
Cloonan, 81 N, Y. 557; Voorhees v. 
Burchard, 55 N. Y. 98; Adams v. Con- 
over, 87 N. Y, 422; s. c,, 41 Am. Rep. 
381; Parsons v. Johnson, 68 N. Y. 62; 
s. c., 23 Am. Rep. 149; Vandenburgh v. 
Van Bergen, 13 Johns. (N. Y.) 212; Wet- 
more V, White, 2 Caines Cases (N- Y.), 
87; s. c., 2 Am. Dec. 323; Nitzell v. 
Paschal, 3 Rawle (Pa,), 76; Swartz v. 
Swartz, 4 Pa, St. 353; Pickering 
Stapen, 5 S. & R. (Pa.) 107; s. c., 9 Am. 
Dec. 336: Frailey v. W&tQTS, 7 Pa. St, 
221; Frey v. Witman. 7 Pa. St. 441; 
Stricken v. Todd, 10 S. ^ R, (Pa.) 63; 


s. c., 13 Am. Dec. 648; Leonard v. 
White, 7 Mass. 6; s. c., 5 Am. Dec. 19; 
Crittenden v Field, 8 Gray (Mass.), 621; 
Philbrick v, Ewing, 97 Mass. 134; Peter 
V, Hawes, 13 Pick. (Mass.) 323; Short v. 
Woodward, 13 Gray (Mass.), 87; Mabie 
V. Matteson, 17 Wis. i; Whitney v. 01- 
ney, 3 Mas, (R. L) 280; Perrin v. Gar- 
field, 37 Vt. 312; Coolidge z'. Hager, 43 
Vi. 9; s, c., 5 Am. Rep. 256; Goodal v. 
Godfrey, 53 Vt. 219; s. c., 38 Am. Rep 
671; Tuthill V. Scott, 43 Vt. 525; s, c., 5 
Am. Rep. 501; Neaderhouser v. State, 
28 Ind. 257; Lammott v. Ewers, 106 Ind* 
310; s. c., 55 Am. Rep. 746; Decorah 
Woollen Mill Co. v. Greer, 49 Iowa, 490; 
New Ipswich Factory v. Batchelder, 3 
H. 190; s. c., 14 Am. Dec. 346; Spauld- 
ing V. Abbott, 55 N. H. 423; Salmon 
Falls Mfg Co. V. Portsmouth Co., 46 N. 
H. 249; Wilcoxon v. McGhee, 12 III. 381; 
s. c., 54 Am. Dec. 509; O’Rorfce 
Smith, II R. 1. 259; s. c„ 23 Am. Rep* 
440; Ang. Wat. Cour. (7th Ed.) §353 
ei seq. Compare Brace v. Yale, 4 Allen 
(Mass.), 393, and see extended note to 
McCoy V. Danley, 57 Am. Dec, 687. 

As to right to overflow, or back water, 
given by parol, see Ang, Wat. Cour. (7th 
Ed.) I 387; Johnson v. Lewis, 13 
Conn. 303; s. c., 33 Am. Dec. 405; Wood- 
bury V. Parshley, 7 N, H. 237; s. c., 26 
Am. Dec. 739; McKilHp v. McIIhenny, 
4 Watts(Pa ), 3171 s. c., 2$ Am. Dec. 711; 
Leidensparger v. Spear, 17 Me. 123; s.c., 
35 Am. Dec. 234; Stevens v. Stevens, 1% 
Met. (Mass.) 251; s. c., 45 Am, Dec, 303; 
Woodward v. Seely, ii 111. 157; s. c., 50 
Am. Dec. 158', Hazelton v, Putnam, 3 
Chandler (Wis.), 117; s. c., 3 Pioney 
(Wis.), 107; s. c.. $4 Am. Dec. 158; Cook 
V, Prigden, 45 Ga. 33 n, ; s, c., 12 Am- 
Rep. 582; Himes v. Jarrett(S. Car. Apr. 
20, i$5i), 2 S. E. Rep. 593; 

Weber, 2 Ind. 108. 

2 , Mower p, Hutchinson, 9 Vt, 24^; 
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18. Eights Acquired by Prescription. — The right to overflow lands 
or to raise water by means of a dam to the injury of an upper 
mill-owner, may, like easements in general, be acquired by an un- 
interrupted and adverse enjoyment for twenty years, or for the 
period of time, whatever it may be, limited by the statute of limi- 
tations for the right of entry on land.^ 

(^) Measure of . — A mill-owner having a twenty years’ prescrip- 
tive right to flow land of another is entitled to keep the water as 
high as it would be raised by a dam of the same height as that 
maintained during the period of prescription, having regard to 
the effective height of the same. The right does not depend on 


Smith V. Modus Water Co., 35 Conn. 392. 
Cojnpare Pilsbury v. Moore, 44 Me. 154. 

1. Ang. Wat. Cour. (7th Ed.). | 372; 
note to McCoy v. Danley, 57 Am. Dec. 
6S8. 

A party acquires the right to the use 
of water in a particular manner by an 
uninterrupted adverse enjoyment of such 
use for twenty years; but an omission by 
the owner to make use of his right does 
not impair his title or confer any right 
thereto upon another. It is not non-user 
by the owner, but the adverse enjoyment 
by another, which destroys the right. 
Pilsbury v, Moore, 44 Me. 154; s. c., 69 
Am. Dec. 91. See also Voter Hobbs, 
69 Me. 19; Blanchard v. Baker, 8 Green- 
leaf (Me,), 253; s. c., 23 Am. Dec. 504; 
Leidensparger v. Spear, 17 Me. 123; s. 
c., 35 Am. Dec, 234; Augusta v. Moul- 
ton, 75 Me. 284; Burnham %k Kerapton, 
44 N. H. 78; Norway Plains Co. v, 
Bradley, 52 N. H. 86; Perley v. Hilton, 
55 N. H. 444; Odiorne v. Lyford, 9 N. 
H. 502; s, c., 32 Am. Dec. 3S7; Taylor 
V, Blake (N. H., July 15, 1887), 10 At- 
lantic Rep.6g8; Stein v. Burden, 24 Ala. 
130; s. c., 60 Am. Dec. 453; Conwell v. 
Thayer, 5 Mete. (Mass.) 253; s. c., 38 
Am. Dec. 400; Brace v. Yale, 10 Alien 
(Mass.), 441; Johns v. Stevens, 3 Vt. 308; 
Vail Mix, 74 lU. 127; Lane v. Miller, 
27 Ind. 534; Ogle v. Dill, 55 Ind. 130 ; 
Wilson V. Wilson, 4 Dev. (N, Car. L.) 
154; Dumont v. Kellogg, 29 Mich. 420; 
Alhambra Addition Water Co, v. Rich- 
ardson (Cal. June 27, 1887), 14 Pac. Rep. 
379; Townsend v. McDonald, 12 N. Y. 
(« Kern.) 381; Haas «/, Choussard, 17 
Tex. 588. 

When a mill-owner has enjoyed the 
right to the use of all the water of a 
(Stream for twenty years, no riparian 
owner of land above may divert the 
•water of the stream for purposes of ir- 
jrigation, if by so doing he impedes the 
operation of such mill. Cook Hull, 
3 Pick, (Mass.) 269 ; Cary v. Daniels, 8 
Mete. (Mass.) 479; s. c., 41 Am. Dec. 532. 


And under the mill acts, where author- 
ity is given to flow land on payment of 
damages, if a mill-owner has kept up a 
dam and flowed the land of another for 
twenty years without such payment, or 
question made, it is evidence of the right 
to maintain the dam, and flow the lands, 
and a bar to a claim for damages, Wil- 
liams V. Nelson, 23 Pick. (Mass.) 141; 
s. c., 34 Am. Dec. 45. 

But where the defendant in action for 
the obstruction of a water-course, by 
raising his dam, proved that the party 
under whom the plaintiff claimed was fre- 
quently present during the erection of 
the dam, and did not object to or forbid 
its erection, and even expressed an opin- 
ion that it would be beneficial to his mill, 
and that the plaintiff had said that he was 
satisfied with the manner in which the 
defendant used the water, it was held 
that these facts did not amount to a 
license to erect the dam, but were merely 
evidence of such license. Johnson v. 
Lewis, 13 Conn, 303; s. c,, 33 Am. Dec, 
405. 

As to prescriptive authority to erect 
dams across arras of the sea where the 
tide ebbed and flowed, see Seely v. Brush, 
35 Conn. 419. 

So a proprietor of land on a stream 
may not, for purposes of irrigation, stop 
the flow of the water by a dam across the 
stream. Colburn v. Richards, 13 Mass. 
420; Anthony v. Lapham, 5 Pick. (Mass.) 
175; Sampson v. Hoddinott, i C. B. N. 
S. 590. Unless he has by prescription 
gained the right, if the existence of the 
dam and use of the water has been of 
sufficient duration, Messinger v. Uhler, 
2 East. Rep. 602. 

No owner or occupier of any mill- 
dam or other water-power shall acquire 
by prescription any right against the 
State or the public to impede or injure 
navigation, the passage of fish, or any 
other public easement in any of the 
waters of the State. Gen. Laws N. 
(1878), p. 3*5- 
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Bemedy for Injury— Abatemea: 


what the dam may actually flow at a particular time, but what, in 
good condition, it will ordinarily flow.^ 

(ff) Loss of — A prescriptive right to overflow lands, or to inter- 
fere with an upper mill-owner by setting back water upon him, 
^ay be lost by non-user for the length of time required to gain it, 
but not for a less period/-^ 

14, Eemedy of Persons Injured by the Erection or Maintenance of a 
Dam, {d)Abat€ment. — Where the erection and maintenance of a dam 
interfere with the rights of other proprietors, equity will interfere 
and order the abatement of the nuisance, to such an extent as will 
remedy the injury.^ The grounds of equitable interference are, 

1. Angell Wat. Cour. § 379, Note to that the proper height at which the dam 
McCoy V. Danley, 57 Am. Dec, 68g; Vot- should stand was tu be determined by 
er V. Hobbs, 69 Me. 10: Carlisle 7^. Coop- experiment rather than theoretical con- 
er, 21 N. J. Eq. 576; Mertz v. Dorney, elusions drawn from surveys. Decorah 
23 Pa. St. 579; Smith v. Russ, 17 Wis. Woollen Mill Co. Greer,' 5S Iowa, 86. 
227; Powell £/. Lash, 64 N. Car. 456; Mor- And when such abatement is to be made 
ris V, Commander, 3 Ired. (N. Car.) L, with reference to the ordinary stage of 
510; Whittier v. Cocheco Mfg. Co., 9 N. the water, the meaning is the' ordinary 
H.454; s* c., 32 Am. Dec. 382: Guilford stage when the water is high. Decorah 

Winnepiseogee Lake Co., 52 N. H. Woollen Mill Co. v. Greer, 58 Iowa, 86. 
262; Shepherdson 7/. Perkins, 58 N, H. But when the petition to compel one to 
354; Cowell V, Thayer, 5 Met. (Mass.) lower his dam does not allege its height 
253; s. c., 38 Am. Dec. 400; Powers v. at any time, or how much raised by the 
Osgood, 102 Mass. 454; Thurber v. Mar- respondent, it is fatally defective. Tye 
tin, 2 Gray (Mass.), 394; s. c., 61 Am. v. Catching, 78 Ky. 463. 

Dec. 468; Maguire v. Baker, 57 Ga. 109; 'Where permission has been granted to 
Ellington v. Bennett, 59 Ga. 286 ; Mardy raise the water of a stream to a certain 
•z/. Shults, 29 N. Y. 346. height, and a dam had been erected for 

2. French v, Braintree Mfg. Co., 23 that purpose which had existed for thirty 
Pick, (Mass.) 216: Williams v. Nelson, years, an injunction to abate the dam will 
23 Pick. (Mass.) 141; s. c,, 34 Am. Dec. be denied where evidence does not con- 
35. Non-user for a less time does not clusively show that the height has ever 
impair his rights, nor confer adverse been exceeded. Cobb Slimmer, 45 
rights on another. Townsend v, McDon- Mich. 176. 

aid, 12 N. Y, 381; Pilsbury v. Moore, 44 In Pennsylvania, the mill-dam act of 
Me. 154, 23 March, 1803 (Purdon’s Digest, 1885), 

8. Hammond v. Fuller, i Paige (N. Y. p. 1173, 4 Sm. Laws, 20, takes away the 
Ch.), 197; Rothery %k N. Y. Rubber Co., common-law remedy by abatement as far 
N. Y. 30; McCormick v. Horan, 81 as navigable streams are concerned, and 
N. Y. 86; s. c., 37 Am. Rep. 479; Ames gives the courts power to direct the su- 
V. Cannon River Mfg. Co., 27 Minn. 245 ; pervisors of highways in the adjoining 
Finch V. Green, 16 Idinn. 355; Bowman townships to remove such part of the 
V. City of New Orleans, 27 La, Ann, 501 ; structure as will bring it within the pro- 
Potter V. Howe, 141 Mass. 357; Cobb v. visions of the act. Criswell v. Clugh, 3 
Smith, 23 Wis, 261; Newell v. Smith, 26 Watts (Pa.), 330; Spigelman v, Walter, 3 
Wis. 582. Walts & Sergeant (Pa.), 549; Ensworth 

A court of equity will not interfere to Commonwealth, 52 Pa. St. 320. 
protect complainant from an injury that The mill-dam acts of the several StaM 
defendants can at any time make lawful have taken away this remedy so far as it 
if they choose; therefore, a showing of a applies to dams lawfully erected under 
subsisting right of flowage for saw-mill or the statute. See note to § 3 (r). 
grist-mill purposes will prevent the abate- In some States unlawful dams are de- 
ment of a mill-dam erected to supply a dared by law to be nuisances. Gen- 
paper mill, and causing only the like ex- Stat. (1875), p. 253 ; Rev, Stat- 

rent of flowage. Hathaway Mitchell, (1879), §§6,438; Rev, Stat- 

34 Mich. 164, Virmnia (1879). chap, gt, % 24. So m 

Under a decree of abatement of a mill- Marne, when they become injurious to 
dam, so as not to interfere with plaintiff's the public health, offensive to the nelgh*» 
prior enjoyment of a power, it was held borhod, or occasion injmdes or annoy* 

m 
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first, that the remedy at law is inadequate, and second, to prevent 
multiplicity of actions,"^ 

(<J.) When Party Injured May Abate. — K riparian owner may enter 
on adjoining land to remove obstructions in a stream whereby the 
water is flowed back upon his land to the injury of his mill, if he 
cannot otherwise obtain relief.*-^ 

(r) Damages . — Any person injured by the erection or mainten- 
ance of a dam may have a common law action against the owner, 
or in some cases the occupant thereof, for damages for the in- 
jury done him, unless the right has been taken away by the 
mill-dam acts of the several States. These latter acts all pro- 


vide a special mode of recovering 
followed, and is generally a bar to 
incurred.® 

ances of a kind not authorized by the 
statutes regulating dams. Rev. Stat. 
1883. p. 234, § 310. 

Others have declared navigable streams 
free and common highways, or have for- 
bidden the obstruction of streams by 
dams. Codes and Statutes of California 
(1876), § 13, 61 1 ; Gen. Laws Oregon^^. 
103. 

A dam erected under the statutes of 
Missouri^hyXi not completed within the 
time prescribed by the statute, is an un- 
lawful structure, and one that cannot be 
legitimated by lapse of time so as to en- 
title its owners to the protection of the 
statute as against other mills. Hoffman 
V. Vaughan, 72 Mo. 465. As to when 
dam is a nuisance. Stone v. Peckham, 
12 R. 1 . 27. 

In Delaware^ when an ancient mill is 
injured by other mills erected on the same 
stream, upon complaint made, the court 
will appoint a jury of twelve men to in- 
spect the premises, and upon their re- 
port the court may award damages, or if 
it seem necessary may abate the dam. 
Rev. Code (1874)^ chap. 61, § 2, p. 349. 

In Virginia^ where dams interfere with 
the improvement of any water-course, 
the State may abate them. Code Virginia 

{1873). p- 605, § 5. 

If the owner of a dam does not keep 
it so as not to obstruct navigation, six 
months after notice given him, the county 
or parly injured may do it and recover 
the cost from the owner. Code Virginia 
(i 873 >, p. 606, § 7 - 

I, Corning z/. Troy Iron and Nail Fac- 
tory, 40 N. Y. 191. Per Grover, J. : 
**Upon established principles this is a 
proper case of equity jurisdiction. First 
upon the ground that the remedy at law 
is inadequate. The plaintiffs are en- 
titled to the flow of the stream in its 


damages, which must be strictly 
any other action for the damages 


natural channel. Legal remedies can- 
not restore to them, and secure them 
in the enjoyment of it. Hence the duty 
of a court of equity to interpose for 
the accomplishment of that result. A 
further ground requiring the interposition 
of equity is to avoid multiplicity of ac- 
tions. . . . The right to the plaintiffs to 
the equitable relief sought is established 
by authority as well as by principle. 
Webb V. Portland Manufacturing Co., 3 
Sumner (U. S. C. C.), 190, and cases* 
there cited. Tyler v. Wilkison, 4 Mason 
(U. S. C. C.), 400; Townsend v. McDon- 
ald, 12 N. Y. 382.” 

3 . Heath v. Williams, 25 Me. 209; s.c., 
43 Am. Dec. 265; Colburn v. Richards, 
13 Mass. 420; S.C., 7 Am. Dec. 160; 
Prescott V. White, 21 Pick. (Mass.) 341; 
S.C., 32 Am. Dec. 266; Adams v, Barney, 
25 Vt. 225; Chapman v. Thames Mfg. 
Co., 13 Conn, 269; s.c., 33 Am. Dec.. 
401; Great Falls Co. v. Worster, 15 N. 
H. 412. So a riparian owner can remove: 
a dam built on his land by another, 
Richardson Emerson, 3 Wis. 319; s.c, 
62 Am. Dec. 694; Ware v. Walker, 70 
Cal. 59x; s.c,, 12 Pac. Rep. 475. 

8. Who May Bring Suit.— Generally 
the person bringing suit for damages 
must show some special injury, and title 
to the property injured. Thus, a mill- 
owner whose mill is injured by a dam 
erected and kept up without right may 
maintain an action against the person 
who erected it for injuries sustained after 
the wrong doer has conveyed to a third 
person. Prentiss z/. Wood, 132 Mass. 4S6. 
So, the owner of a mill may recover 
damages for injury thereto by a diversion 
of the water, and a tenant may also re- 
cover for the diminution of the value of 
the mill resulting from abstractions of lEh^ 
water during his term, Halsey v. Lehig^s 
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DAM. 


Koiniiial Ba3SBge» to Owner, 


{d) Wheit Owner of Dam Entitled to Xomhml Damages. — An 
owner of a dam is entitled to nominal damages for any disturb- 
ance of his right, without proof of actual damaged 

Val. R. Co., 45 N. J. L. 26. So, against H. 560; s.c., 79 Am. Pec. 560; Pollv v, 
one who so negligently constructs and McCall, 37 AU. 20: Mead v. Hein, 2S 
manages his dams that they are earned Wjs. 533; Lcwin Simpson, 3S Md, 
away, and plaintiff’s lands and crops are 463; Rucker 7. Athens Mfg. Co., 54 
flooded, a common-law action may be 84; Ellington v, Bennett, 59 Ga. 230, 
maintained. Rich v. Keshena Improve- Marsh r. TruUmger, 6 Oreg, 350; Mo- 
ment Co., 56 Wis. 287. See also Sey- Arthur:, Morgan, 49 Conn. 347. ** 

mour V, Carpenter, 51 Wis. 413; Loh- Mill-dam Acts as Bar to Actions. — In. 
miller v. Indian Ford Water Power Co., all of the States which have special statu- 
51 Wis. 683. See also Burnet v, Nichol- lory enactments authorizing the flowing 
son, 86 N. Car. 99; Godfrey v. Mayberry, of lands, by persons erecting dams (see 
84 N. Car. 256; Cooper v. Hall, 5 Ohio, note to ^ 5), the statutes provide a mode 
320; Hovey v. Perkins, 63 N. H. 516: ofassessing and collectingdamages which 
Newell z?. Smith, 15 Wis. loi; Fort Plain generally supersedes the common-law 
Bridge Co. v. Smith, 30 N, Y. 44; Groat remedy. Ang. Wat. Cour. (7th Ed.) § 

V. Moak, 26 Hun (N. Y.), 380; Great 484; Stowell z. Flagg, ii Slass. 364; 
Falls Co. V. Worster, 15 N. H. 467; Waddy r. Johnson, 5 Ircd. (N. Car.) 
Hendricks v, Johnson, 6 Port. (Ala.)472; 333; Hendricks t/, Johnson, 6 Port. (Ala.) 
Crockett v. Millett, 65 Me. 191; Adams 472; Veazie v. Dwinel, 50 Me. 485; 

V. Barney, 25 Vt. 225; Iselez^. Schwamb, Williams 7'. Camden & Rockland Water 
131 Mass. 337; Fitch v. Taft, 126 Mass. Co. (Me. Pec. 17, 1887), 5 New Eng, 
534; Walker v. Oxford Woollen Mfg. Co. Rep. 352, But the statute of Mississippi 
10 Met. (Mass.) 203; Luller v. French* provides: “No inquest taken by virtue 
10 Met. (Mass.) 359. of this act, and no opinion or judgment 

Under the Maim statute, see Wilson of the court thereupon, shall bar any pub- 
V. Campbell, 76 Me. 94; Goodwin v. lie prosecution or private action which 
Gibbs, 70 Me., 243; Worcester v. Great could have been had or maintained, if 
Falls Mfg. Co., 41 Me. 159; s.c„ 66 Am. this act had never been made, other than 
Pec. 217. ^ ^ prosecutions and actions for such injuries 

Where in an action by a riparian mill- as were actually foreseen and estimated 
owner for damages, resulting from un- upon in such inquest." Rev. Code 
lawful obstruction and use by the defen- (1880) § 932, And to the same effect are 
dant company of the water of a stream the laws of Oregon fGenl, Laws (1872) 
used to run such mill, it appears that the p. 681), and of IVest Virginia (Rev. Stat. 
defendant erected across the stream a 1879, chap. 91, § 36). And while a dam in 
stone dam, which is the obstruction com- a navigable stream, if authorized by the 
plained of, the fact that the company has act of the legislature, cannot be indicted 
leased its road, including the dam, is no as a public nuisance for obstructing the 
defence in such action. Anderson 57. Cin- stream, still the act is no protection 
cinnati Southern R. (Ky., June i8, 1887) against injuries to a private owner. 

5 S. W. Rep. 49. Crittenden v. Wilson, 5 Cow. (N. Y.) 165; 

Where plaintiff’s unlawful acts have Leer/. Pembroke Iron Co,, 57 Me. 4S1; 
contributed to the injury, damages can- s.c., 2 Am. Rep. 59; Eastman v, Amo,s- 
not be recovered. Pavis Munroe (S.C. keag Mfg. Co.. 44 N. H, 160; Trenton 
of Mich., June 23, 1887), 33 N. W. Rep, Waterpower Co. v. Raff, 36 N* J* 335- 
408. 1 . Stein V. Burden, 24 Ala. 130; s. c.. 

But the fact that one mill-owner par- 60 Am, Pec, 453; Eagle Mfg. Co, v. 
tiaily obstructs the flow of the water in a Gibson, 62 Ala. 369; Adams v. Barney, 
stream to his mill, does not prevent his 25 Vt. 225; Pastorius v. Fisher, 1 Rawle 
recovering for an additional obstruction fPa,), 27; Casebeer Mowry, 55 Pa. St. 
by another. Clarke v. French, 122 Mass. 419; Amoskeag Mfg. Co, v. Goodale, 46 ^ 
419. In such a case the doctrine of con- N. H. 53; Dorman v. Ames, 12 Minn, 
tributory negligence does not apply. 451; Butman v. Hussey, 12 Me. 407; 
Brown v. Dean, 123 Mass. 254. Washb, Easements, 289. But compare 

What Admissible as Evidence. — Ellis Garrett McKie, t Rich. L. (S. Car.) 

V. Harris, 32 Oratt. (Va.) 684; Godfrey % 444: c., 44 Am. Pec. 263; Chalk 

Mayberry, 84 N, Car. 255; Burnet v. v McAlily, iz Rich. (S. Cmv,) X53J 
Nicholson, 86 N. Car. Johnson v. Dwight Printing Co. w, Boston, I2st 
Atlantic St, Lawrence R. Co., 35 N. Mass. 583, 
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O') Measure of pmnagcs.-^-i:\i^ amount of damages to be recov- 
^^rcd by a party injured by a dam is, in general, commensurate 
with the injury done, unless the rule is altered by statute.^ 

(/) Where Action to be Maintained. — Actions for abatement of 
tlams, ur for damages for injuries caused thereby, whether brought 
at common law or under the milhdam acts, arc local actions, and 
are to l>e brought in the county where the lands injured lie, or in 
the courts provided by the statutes.^ 

Kcniedy of Rhll-owner for Injuries Sustained. — The owner of 
a dam who sustains injury by means of unreasonable diversion 
or detention of the water by an upper proprietor, or the flow- 
ing t)f his mill-site by a lower proprietor, or suffers any other 


a suit for uatnaj^es tor ponding 
VfiiWr it appeared that the plaintiff sus- 
UiiH*d injury to his mill by reason of the 
4lelendanis erecting another mill and 
danj lower down on the same stream. 
//M/, that the measure of damages was 
the value of the injury actually sustained 
hy the plaintiff at the time of the trial, 
and in estimating the same, the decrease 
<»f cuhiom (in the matter of toll) could 
not be considered; ami that evidence to 
t^how how much it would have cost the 
plaintiff to raise his dam and water-wheel 
lo escape the injury complained of was 
properly excluded. Burnet v. Nicholson, 
86 N, Car, 99. So Decorah Woollen 
Mill Co. V. Greer, 49 Iowa, 490; Hovey 
r. Perkins, 63 N. H, 516; Town v. 
Faulkner, 56 N. H. 255; Phinizy v. Au- 
gusta, 47 Ga. 260; Robertson v. Wood- 
worth, 42 Conn. 163; Halsey v. L. V. R. 
Co„ 45 N. J. L. 26; Harding v. Funk, 
S Kans. 315; City of Chicago v. Huener- 
hein, 85 III. 594; s, c,, 38 Am. Rep. 62O; 
Janssen Lammers, 29 Wis. 89; Chalk 

McAlily, II Rich. (S. Car.) 153; Howe 
T. Ray, 113 Ma.ss. 90. 

In Taylor v. Keeler, 50 Conn, 346, it 
was decitied that where a mill-owner 
alleged that, by reason of the erection of 
a dum below, the water backed upon his 
wheel and stopped it, and it was proved 
that tile water flowed his land, but did 
not reach his wheel, he could receive no 
•damages for ffowage, since none were 
alleged. 

Although the act of 1803 In Pennsyl- 
mnia took away the common-law reme- 
dy of abatement, it did not take away the 
right to a common-law action for dam- 
ages, Gould V. Langdon, 43 Pa St, 365, 

All of the mill-dam acts of the several 
Stales provide for the assessment of 
damages, providing that the jury shall 
assess the actual damage. Several of 
Hhem distbedy provide that punitive 


damages shall not be imposed, while 
those of Conneciictit and New Hampshire 
add fifty per cent to the amount assessed. 
See notes to sec, 3, supi^a. 

Under the Missouri law persons build- 
ing dams otherwise than under the stat- 
utory provisions of the State, are liable 
to double damages to the party injured. 
Rev. Stat, (1879), § 929. 

Under the NoHh Ciwolina statute re- 
lating to ponding water, damages are to 
be assessed separately for each year. 
Goodson V. Mullen, 92 N. Car, 207. And 
an issue involving the amount of annual 
damages done is a proper one to be sub- 
mitted to the jury. Hester v. Broach, 84 
N. Car. 251. 

And in an action before a justice under 
the Mississippi statute the judgment of 
the justice is final, but he cannot award 
costs. Lagrove v. Trice, 57 Miss. 
227. 

2. Geise v. Green, 49 Wis. 339; OU- 
phant V. Smith, 3 Penrose & Watts (Pa.), 
i8o; Worster z/. Winipiseogee Lake Co,, 
25 N. H. 477; 'Brown v. Bowen, 30 N. Y. 
519; s. c., 86 Am. Dec. 406. 

Under the IVlseonsm act, where lands 
lying in one county were overflowed by a 
dam in another, an action for the injury 
might be brought in the former county. 
Lohmiller v. Indian Ford Water-power 
Co., 51 Wis. 683. 

So an action may be maintained in 
Massachusetts for diverting a stream in 
that State, and preventing it from coming 
to the plaintiff’s mill in Rhode Island, 
Mannville Co. v. City of Worcester, 138 
Mass. 89; s. c., 52 Am. Rep. »6i. See 
Stillman v. White Rock Mfg, Co., 3 
Woodb. & M. (U, S. C. C.) But 
where the complaint is for flow«vge of 
several parcels of land in different coun* 
ties by the same dam, it may be b^-owght 
and all the damages recovered in either 
county. Bates n. Ray, xoa Mas? 45 ^- 
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Bafinitios. 


injury, may bring an action against the party injuring for damages,, 
or, if necessary, may have the nuisance abated.'^ 

BAMAGE. — To injure/'^ 

1 . Decorah Woollen Mill Co. 7’. Greer, licious destruction of a datn, or the erec- 
49 Xowa, 490; Lawson v. MenashaWood- tion of a da»n on a stream previously oc- 
en-ware Co., 59 Wis. 393; s, c., 48 Am. cupied, so as to injure the former propri- 
Rep. 528; Adams v. Manning, 51 Conn, etor, is a misdemeanor. Dassler's Comp. 
5; Prentiss v. Wood, 132 Mas.s. 4S6; Laws ^ 1S51. Massachusetts has 

Halsey v, Lehigh Valley R. Co., 45 N. J. a similar act, but the latter part does not 

L. 26. As to rights of joint owners, see apply v\hen the State has power to 

Townsend v, McDonald, 14 Barb. (N. Y.) abate the dam. Pub, Stat, (1SS2), p. 

460. 1149, 

So a mill-owner whose mill is bene- Lumber put into streams and lodged 
filed by the reserve of a reservoir dam upon lands adjoining or on dams cross- 
erected upon his land, is subject to the ing the stream must be moved by the ist 
provisions of the Maine statute, though of May. If not, the owner of lands or 
there are other mills benefited by the dam may detain till damage is paid, 
same reservoir. Dingley v. Gardiner, 73 3239, 3240, 

Me. 63. But the owner of a mill cannot Persons floating logs, etc., over dams 
recover damages from higher owners for must give security in such sums as will 
making too great and profitable use of protect the owner of such dams against 
their water-power by their expensive ma- all loss and damage that may be done by 
chinery and well-constructed works, to the parties floating logs across said dam. 
his detriment, when he is making too Laws of Temussee, 1883. p. 265. 
little use of his own power for want of Authorities on Bams.— Angell on Water 
its improvement. Caldwell Sanderson Courses (7th Ed.); Washburn on Ease- 
(S. C. Wis., June i, 1887), 33 N. W. Rep. ments (4th Ed ); Washburn on Real Prop- 
591. erty (glh Ed.); Pomeroy on Ripariaa 

Mai*y of the States have statutes de- Rights (Black's Ed., 1887); Note to Mc- 
claring the wilful and malicious destruc- Coy v. Danley, 57 Am. Dec. 680. 
tion of a mill-dam a misdemeanor, or 2 . Taking away a part of a stocking- 
providing special penalties for such acts, frame so that it will not work is damag- 
Codes and Statutes of Cali/ornia (1876), ittg it within an act making it felony to 
§ 13,607; Connecticut Laws of 1875, p, 6; break, destroy, or damage such frames. 
Code of Georgia (1882). § 4611; Rev. Stat. R. v, Tracy. Russ. & R. 452. 

Idaho (1887), § 7162; Rev. Stat. New A non-adjacent property-holder is not 
York, 7th eA, p. 2520; Comp. Lawsf/toi entitled to damages under an act provid- 
(1876), p. 640, § 349; Code Washington ing for compensation “ when property is 
7 y. (1881), § 842; Comp. Laws Wyoming damaged by the vacation or closing of 
(1876), p. 278, § 151; Rev. Stat. JlUnois any street,’' where by the vacation egress 
(1887), p. 485, § 197; Rev. Stat. Indiana and ingress is not affec'tcd, and the dam* 
(1881), § 1967; McClain’s Annotated Stat- ages suffered consist of mere incon- 
utes lowa^ | 3978; Gen. Stat. Kentucky venience common to the general public, 
(1S81), pp. 327. 328; Stats, of Minnesota, Nor is such vacation a taking or damag- 
p. 309, g 26; Rev. L. Vermont (1880), | ing within a constitutional provision that 
4T9S; Howell's Annotated Statutes JJ/iV/i' private property shall not be taken or 
igan (1882). 9127 and 9168; Pub. Stat. damaged for public use without just jom- 

Ukode p. 678, | 35; Rev. pensation. E. St, Louis v. O'Flyna 

Stat. WimnHn, | 4439 . In Kansas ma- (111.), 10 N. E. Rep. 395* 
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Conveyance, 


Contributory N egUgence — Continued. 
Evidence, 91 
General rules, 15 
Georgia, rule in, 95 
Highways, travellers on, 57 
Illegal conduct of plaintiff, 50 
Illinois, rule in, 95 
Inevitable accident, 41 
Injuries, 82 

Injuries to defendant, 18 
Injury, aggravation of, by plaintiff’s 
negligence, 31 
Enhanced by disease, 31 
When in danger because of private 
4juty, 39 

When in danger because of public 
Intoxication, 78 [^uty, 39 

Kansas, rule in, 99 
Kentucky, rule in, 99 
Law and fact, 04 
Lord CampbelFs act, 81 
Master and servant, et seq. 
Appliances, machinery, etc., 6a 
Assumption of risk not contributory 
negligence, 59 [65 

Competent servant, duty to employ. 
Extraneous risk— failure to warn ser- 
vant, 59 

Immature and inexperienced servant 
— master’s duty, 6x [63 

Inspection and report of appliances, 
Master cannot delegate duty, 66 
Master’s duty to obviate danger of 
which he has notice, 64 
Relations and regulations, 64 
Safe place to work, master’s duty to 
Unusual dangers, 66 [provide, 63 
When assumption of risk does not 
bar servant, 58 
Modification of doctrine, 95 
Natural consequences always proxi- 
mate, 42 [mate, 18 

Negligence of plaintiff must be proxi- 
' Non compos mentis, 48 J[54 

Ordinary care, carriers of passengers, 
Circumstances vary standard of, 68 
In relation to probity, 54 
Must be want of, 24 
I No degrees of, 21 
Of a child, 43 
, Of a passenger, 55 
Proximate cause, 24 
Rule when negligence might have 
been discovered by, 30 [69 

Sender cannot absolutely have fixed, 
Slight want of, 23 [26 

Slight want of, not slight negligence, 
Test of, 22 
Want of, 19 
Passengers, 54 et seq. 

Plaintiff and defendant in privity, 54 
Plaintiff not ignorant of danger, 34 
Plaintiff’s remote negligence, 19 
Plaintiff’s subsequent negligence, 29 


Contributory N egligence — Conti nued. 
Positive law, violation of, 67 
Privity, where there is no, 65 
Proximate and remote causes, 25 
Proximate cause, when plaintiff’s er- 
roneous act is not. 49 
Proximate contribution not enough, 24 
Proximate want of ordinary care, 19 
Remote consequences, liability for, 8r 
Rights and duties, when they are equal, 
Rules stated, 15 [67 

Signals at crossings, 74 
Surgical treatment enhancing effects of 
Tennessee, rule in, [injury, 34 

Travellers and highways, 57 [70 

Travellers, care required at crossings,. 
Trespass as element of injury, 52 
Trespassers, 51 
Trespassers, rule applied, 29 
Turn-table cases, 53 [mate, 42: 

Unusual consequences may be proxi* 
Wilful injuries, 80 
Controversy, amount in, 100 
Convenience, loi 
Conveniently. 103 
Conventionally, 103 
Conversant, 103 
Converse, 104 
Conversion, 104, 128 
Animals, I., 574 n. 

Bail, II., 36 

Bailee, conversion by, 112 
Bailment, II., 57 58 

Converitble property, 106 
Damages, 12 1. [securities, 124. 

Damages for conversion of money 
Declaration, requisites of, 119 
Definition, 104. [deliver, 10$ 

Demand of possession and refusal to- 
Defendant’s pleas, 120 
Exemplary damages, 124 
Equitable conversion, 127 
Husband and wife, 127 
Judgment, 127 
Measure of damages, t2X 
Mitigation of damages, 125 
Special damages, 124 
Tenants in common, 114 
Trover, trespass, detinue, replevin, dis- 
tinguished, 105 
Trover, who may bring, 117 
Verdict, 120 

What constitutes conversion, 108 
What may be converted, 106 
Convey, 128 
Conveyance, 132 
Abstract of title, I., 46 
Agency, L, 360 

Agreement creating an easement* X37 
Ambiguity. 538 et seq. 

Assignment of mortgage, X36 
Charter-party, 137 
Conflict of laws, IIL, 565 
Co-tenant, L, 234 





INDEX. 


Conveyancing* 


CotiVty2.XiCt-~C0ntinued, 

Cunveyaiice implies no covenants, 137 

Declaration of trust, 137 

Lawful deed of conveyance, 137 

Leases, i37 

Mortgages, 134 

Quitclaim deed, 137 

Release, 136 

Remainderman, L, 237 

Wills, 133 ^ 

Conveyancing, 138 , ^ 

Convict cannot make affidavit, 1., 3 

Ctmvicted, 139 

Conviction, 140 

Convicts not cargo, IL, 734 

Convoy, 146 1-235 

SS”' 

Coparcenery, 140 
Co-parties. 146 

Copy, 146 
Copyhold. 147 
Copv right, 147* 

Abstract of titles, I53 

Advertisemenis, 1 55 

Advertising cards, UI- I4 
Alien, 1 , 4^^ 

Assignees, 157 
Assignment, loi 
Book, what is. 151 
Books of chTonology, 153 
Calendars, I53 
Catalogues, 153 
Charts, U1-. '39 
Compilation, ip 
Constimtional law, lU.. 7 5 
Dedication to the public, 4 
Definition, I47 
Designs. 153 
Dictionaries, I53 
Directories, 153 
Dramatic composition* 55 
Duration of copyright, I57 

Employers and employees, 158 

Encroachments, I54 

Fair use. ib6 
Gazetteers, 153 
Guide-books, i53 
How acquired, 159 , 

I„,,ecen, ® 

Intringement, 

Inlrlngement, proof of, 105 

Injunciions, 107 
Law reports. 154 
Letters, 152 . - 

Literary merit, 150 

Music, 148* ^49* *55 
Kew editions, 152 
Newspapers, i|5 
, Originality, 150 

Penalties. 102 

Plays, 149* ^50» *55 


CorporatioBt* 


Copyright— 

Profits, account of, 105 

Propertv in manuscnpt, lAp 

Public documents, 153 ? 

Publication, what is, ^49 

Quality of publications, 150 

Receipts. 153 

Statistics, 153 

Statute, 15 ^ 

Suiutoiy form*. I53 
Statutory requirements, 59 
Title of book, 152 

Translaihm. 152 
linprinied books. 152 
What may be copyrighted, 157 
Who entitled, I57 

Cord, 169 j « 58 n. 

Cord-wood, accession, 1., 55 * 3 

Corn, 170 , ^ eg M 

Accession. I- 54 ^ • 5 • 

Corn-crib, arson, I., 7 3 
Corner, 170 
Coroner, 17^ 

Common law, 17*^ 

Court, 17b 
Definition. X7* 

Duties. 174 
Expenses. 182 

!«quest!V°«*dingson.I79 
Inquisition, ill 

Jury, 17b 
Liabilities, I75. 

Office in Ameiica, i73 

Remuneration m England, 173 

&fes of property 

Corporal, 183 

Corporations, 104 

i^rofmisUrof corporate privi- 
leges, I.. 49 . 

IV., 242 

Adverse possession, L, 27 
Affidavits, 1 , 3o8 ^ 

Alienation of pro^«y- J 

Assignmc"*^’ l„’. ^ jy a77 

Assumpsit. I.. »|7 "-Vy Ug, *84 
Attachment, I.. ’ 

Bankruptcy, H-. « '*• 
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INDEX. 


Costs. 


Corporations— 

Beneficial associations, II.. 171 
Beques^ power to take by, 217 
Bill of aiscovery, 11 , 204 n. 

Bills and notes, II., 335, 351 
Body corporate,” 11 ., 441 n. 

Books as evidence, II., 467^ 

Brokers, IL, 588 
Building associations, II., 604 
Burglary, II., 685 
By-laws, 11 ., 705 
Charter as contract, 209 
Charier, construction of, 207, 215 [295 
Charter, dissolution by limit of time, 
Charter, dissolution upon a contingen- 
cy, 295 

Charter, incorporation by special, 193 
Charter, reservation to amend and re- 
peal. 211 

Citizenship of. 195 

Classification, 186 

Consolidation, 2721 

Conspiracy 257 

Contempt of court, 258 

Contracts. III.. 862 

Contracts, powers and liabilities, 245 

Conversion. 256 

Conveyances by, 238 

Created, how, 190, 192 

Creating, restrictions on power of, 191 

Criminal law, 682 

Damages, exemplary, 258 

Deceit, 255 

De facto, 287 

D**fective incorporation, 197 
Dissolution. 294 

Dissolution, reasonable cause, III.1 45 
Domicile, 206. 272/ 

Effects of dissolution, 306 
Eminem domain, 214 
Evidence. 2S4 
Execution. 288 

Expulsion of members. I., 557 
False imprisonment, 254 
Franchise, mortgage of. 238 
Franchise, surrender of, 296 
Franchise, usurpation of, 292 
Fraud. 259 

General laws, incorporation under, 194 
General liability to suit, 277 
Gratit to c. of rights and privileges of 
another. 215 

Guarantee, power to, 221 
Illegal incorporation, Z97 
Indictable acts, 214 
Indictment. 267. 279 

jS udic^al proceedings, dissolution by, 
urisdiction, 272^ [302 

risdiction of Federal courts, 276 
risdiciion of State courts, 273 
ase, power to, 419 

Legislature, dissolution by act of, 298 
Liabilities, 207 

Liabilities as to contracts^ 245 


Corporations— 

Liability for fraud, 259 
Liability for torts, 250 
Liability to indictment, 267 
Liability to taxation, 272^1 
Libel, 256 
Liens, 272/ 

Lotteries, 214 
Malicious prosecution, 257 
Mandamus. 289 
Misnomer. 204 

Money, power to borrow, 222 
Monopolies. 214 
Mortgage, power to, 236 
Name, 188. 203 

Negotiable instruments, powers and 
liabilities as to, 223 
Non-user, 292 
Nuisances, 214 

OflScers cannot deal with themselves, 
373 

Organization, 185 
Parties to suit, 280 
Pleading and evidence, 284 
Pledge, power to. 218 
Police power, 212 
Power ot creating, 190 
Powers, 207 

Powers as to contracts, 245 
Powers, general, as to property, 217 
Powers, miscellaneous, 248 
Powers, ordinary. 188 
Promoters, liability Ujt acts of. 201 
Property, general powers as to, 217 
Quo warranto, 291. 303 
Railroads, consolidation of parallel and 
competingv 274 

Real estate, powers as to, 230 
Reorganization, 2722 
Scire facias, 303 
Seal, 242 

Service of process, 283 
Slantler, 256 

Special charter, incorporation by, 193 
Stockholders, assent to consolidation. 
Taxation 272a. 274 ^272/ 

Taxation, exemption from, 215, itrj2d 
faxatton, local limitations upon, 272c 
Torts, liability for, 250 
Torts, wilful. 278 
Trover, 256 

Trust, power to hold property in, 21S 
Turnpike companies, 214 
Usury, 215 
Corporeal, 309 
Corpus delicti, 309 
Correct. 311 
Correspond. 311 
Corroborate, 3x1 
Corrugated. 312 
Corrupt, 312 
Cortice, 3x2 
Costs. 313-329 
Admiralty, 323 



Colts. 
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CouAtioi 


Costs — ti n tuJ. 

Against whom granted, 315 
Alimony, 1., 431 «, 

Ami prochein, 318 
Amount of controversy. 100 
Amount recovered as effected by, 320 
Arbiiration, I,, 687 
Arrest for. L, 722 «, 

Assignors and assignees, 319 
Attorney’s fees, 320 
Bill. 324 

Bill de bene esse, 11 .. 297 
Bill for taxation. 329 
Bill of discovery. 323 
Bill of peace 11 ., 257 
Certiorari, HI,. 07 

Champerty and maintenance, IIL, 79 

Common law, 313 

Copies, cost of, 327 

Cost of judgment, 321 ^ t 32 i 

Costs of pleas puis darrein coniinwtMe% 

Costs that have accrued, I., 142 i*. 

Criminal cases, 323 

Day, of the 313 

Definition, 313 

Deposition expenses of, 327 

Double and treble, 324 

Equity, 322 

Error, 324 

Executors and administrators, 316 
Experts* fees. 32S 
Express decree, 323 
Fees of officers and juries, 326 
Garnishees. 317 
Government, 316 
Gu’ArdimhodliUmf 318 
Husband and wife, 319 
Interpleader. 317 
Interpreter’s fees, 327 

J uries, fees of 326 
urisdiction. 314 
,is pendens, 436 
Mileage. 326 
Mor^agees» 322 
Nature of. 313 
New trial, 324 
Non-residents, 325 
Patent cases. 3^ 

Paupers^ 3J9 

Payment and collection, 3*9 
Power to grant, 3*4 
Printing. 327 
Public officers, 316 
Releasci 321 
Security, 324 
Statute governing. 514 
Statutes in jpnufiriMi 3g| 
Stenographer's fees, 327 
Stockholders** 3*9 
Surveyors’ fees, 3 »^ 

Taxation, 326 
Tender* 3 ^^* 

Title, questions of, 32a 
To whom granted* 31$ 


Costs— 

Travelling expenses, 328 
Trustees. 3*7 
Volunurv nonsuit, 321 
Whci may grant, 315 
Wiinesses’ fees, 326 
Co-tenancy. 3^9 
Cottage, 329 
Cotton, 330 

Cotum house, arson, I., 763 n* 

Council. 330 bsg 
Counsel. 330 
Count, 331 
Counter claim, 331 
Counterfeit 

Buying of, 11 ., 703 «. 

Counterfeiter. 333 
Counterfeiting, 333 “* 34 i 
Aideis and abettors. 336 
Bills 335 
Coin, 334 

Coin or liills. superior’s possession of. 
Constitutional law. ill., 705 [337 

Definition, 333 
Evidence. 341 

Implements, possession of, 337 
juristiiciion, 334 
Scienter, 340 
Selling 339 
Uttering. 339 
Counterpart, 341 
Counter'-ign. 342 
Counties, 343-373 
Aid given by 356 
Attorney’s office. 367 
Audit. 370 » 

Boundaries. 352 
Budges. 11 .. 540 
Civil functions, 344 
Civil jurisdiction, as affected by dlvi*. 
sion. 355 

Consolidation, 352 i 

Constitutional law, HI., 699 w. 
Contracts 1 

Corporative existence, 345 
County defined. 343 1 

Criminal jurisdiciiou, as affected ibf 
division, 354 1 

Debts of, 356 i 

Division, 352 

Divisions of, 344 ^ 

Enforcement of judgwMMit etc,, 372 
Execution, eaforctmem of, 37* 3 

Funds of, 358 I 

Garnishment, enforcement of, 37a ^ 
Injuries of officers and agents, 3^ I 
Judgmcfit. enforcement of. 37a 1 

Lddafature. powers over, 330 ? 

lii^tiesofv 3S9 

Mandamus, 370 f 

Mandamus, enforcenseal ol# 33Mt 
Mobs. 368 

Organization, 345 r 

Pfeysicbm’s service®* 367 ^ 
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Coun \ ies — Con ii nued, 

Powetsand responsibility as to prison- 
ers, 34S 

Powers of, as a corporation, 345 [370 
Presentaiion of claims for allowance, 
Remedies for enforcement of habiliiy, 
Repairs, liabiliiy for, 365 [3^9 

Services, liability lor, 366 
Taxation, 349 
Title to real estate, 348 
Torts, Haoiliiy for, 364 
Venue. 370 
Warrants 362 
Couniinii-hou&e, 342 
Country, 342 
County, 343 

CouniV < otnniissioners, 373-402 
Actions by and against, 394 
Appeal, 398 
Appointment, 377 
Ceriioran, 400 
Ctmtracts, 380 

Council, power to employ, 383 
Debt, power to create, 382 
Definition. 374 
Duties, 387 

Effect of their acts upon county, 396 
Election 377 
Indictment, 394 
Limitation of powers, 387 
Mand«imus, 400 
Miscellaneous powers, 383 
Misconduct liability for, 393 
Nature of office, 374 
Negligence, 393 
Powers as a tribunal, 385 
Powers, 379 
Removal. 401 
Resignation, 401 
Rights, 387 
County seat. 402-416 
Definition, 402 

Elections. 409 [405 

Imposition of conditions of removal. 
Location. 402 
Petition'* for removal, 407 
Power of removal, 403 
Powers and duties of county officers 
and special commissioners, 41 X 
Removal. 403 

Countv warrants. See Cooties. 
Coupling cars, 417-430 
Bumpers, height of, 417 
Cars ot another company, 419 
Contributory negligence, 426 
Double deadwoods, 4x7 
Draw-bars. 4x7 
Draw-heads, 41S 

Emfdoyee not guilty of contributory 
Evidence 430 [negligence^ 427 

Fellow-servants, 429 
Loads projecting, 423 
Miscellaneous defects, 4x8 
Obligation of company, 417 


Coupling cars — Continued. 

Risks not assumed, 424 
Risks of employment, 420 
Rules, 427 
Coupons, 430-445 
Abatement of interest, 440 
Actions, 442 

Coupons not bills of credit, 432 
Days of grace, 434 
Definition, 430 
Interest of, overdue, 439 
Interest, rate of, 440 
Jurisdiction of U. S. courts, 444 
Lis pendens. 436 
Mortgage secu*ed by, 440 
Municipal coupons, 437 
Municipal coupons, action on, 445 
Negligence in creating, 444 
Negligence of put chaser, 437 
Negotiable instruments, 432 
Order of payment, 442 
Overdue, 434 

Overdue, attached to bond, 438 
Overdue interest on, 439 
Parts of, 431 
Payee 432 

Place of payment, 432 
Pleading, 445 

Presentment for payment, 436 
Purchase of, presumptions, 435 
Seal, 431 
Signature. 431 
Statute of Limitations, 444 
Stolen, 435 
Wording of form, 431 
Course. 445 
Court-house, 446 
Courts, 447-462 
American courts, 455 
Appellate, 453 
Civil. 452 
Clerk, 450 
Consular, III., 766 
Courts of record and not of, 452 
Criminal. 452 
Definition, 447 

Disqualification of judge, 44S, 449 
English courts, 453 [lies, ^9 

Erroneous opinion or act, no action 
General divisions, 451 
General jurisdiction, 453 
Inferior, 453 


Interest of judge, 44S 

Law. equity, 453 

Liability for wrongful act, 450 

Limited jurisdiction, 453 

Marshal of U. S. courts, 458, 460 

Organization, 447 

Relationship of judge, 449 

Rules. 450 

Superior, 453 

Supreme, 453 

U, S. courts, 455 

Wom^n as attorneys, 456 r ,, J 
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Covenant. 


Cousin, 462 
Covenant, 463-570 
Abandonment averring, 533 
Abatement, pkab in, 556 
Act, single, 541 

Action in name of covenantee, 540 
Action, when brought, 520 
Action, when covenant the only, 466 
Action, when joint, 516 
Action, when maintainable, 467 
Action, when right of arises, 4b2 
Anion, when several, 516 
Action, where panics Joint, 541 
Action, who must join, 541 
Admission of tnle, 545 
Against whom maintainable, 515 
Agents, 490 

Agreement for sale of land. 465 
Agreement modified by parol, 465 
Agreeraeni to share profits, 473 
Allegations in the aliernative, 542 
Alteration, 492. 523 
Alteration, parol, 492. 502 
Alternative contracts in, 531 
Annuity, 509 

Annuity, charge on land, 507 
Annuity, judgment charging, 489 
Apprenticeship, 474 
Assent, written, 502 
Assessment, 482, 507 
Assessment, free road, 525 
Assignee. 512 

Assignee, action against, 558 
Assignee, action by, 466. 514 
Assignee, evidence to charge, 520 
Assignee, liability of. 519 
Assignee of lands, 514 
Assignee of lease by deed-poll, action 
against, for rent, 516 
Assignee of reversion, 514 
Assignee, right to sue, 512 
Assignment. 507 [516 

Assignment of a term, liability for rent, 
Assignment presumptive evidence $15 
Attorney fees, 567 
Attorney, mistake of, 543 
Bankruptcy discharge in, 505 
Beneficiaries, 512 
Bond, 492 

Bond of defeasance, 503 

Bond, suit on officer’s, 503 

Boundaries, 493 

Breach, alleging, 523. 526 

Br. ach, one allegation sufficient, 5*4 

Breach without eviction, 535 

Brewery, lease of, 530 

Burden of proof, 500, 55 ^ 

Bv whom maintainable, 50$ 
Charter-party, 544 
Clerical misprision, 531 
Clocks, covenant of manufacture, 530 
Coal-mine, lease of, 529 
Code, action under, «f?» 

Condition,* #9 


Covenant— C n tinned. 

Condition precedent, 539 

Conditional. 502 

Construction. 469 

Contract, profit of, 501 

Contract to divide money pending suit. 

Contract to do work, 465 [532 

Contract varv ing by parol, 560 

Conveyance h\ \vid<>w, 569 

Costs, ’567 

Covenant bv the recital. 469 
Covenant for benefit of third person, 
Craving oyer, 527 [473 

Damagrs, 565 

Damages, numinal. for breach, 480 
Damnification, 524 
De injuria. 5*7 

Debt payable in instalments, 466 
Declaration defective, 537 
Declaration, departure trom, 557 
Declaration, proof of, 537 
Declaration, requisites and sufficiency. 
Deeds. 477 [535 

Deed, alteration of, 523 
Deed, defences to, 523 
Deed, delivery need not be set out. 
Deed 506 [ 5*7 

Deed inter paries, action on, 515 
Deed of bargain and sale, 5^5 
Deed of corporation, 506 
Deed-poll. 467. 501 
Deed, proving delivery. 523 
Deed, setting out, 524 
Deed, statement of, 528 
Deed, stipulation not any, 524 
Default. 558 

Defective execution, 492 
Defective title, notice of, 554 
Defective writ, 536 
Definition, 463 
Demise under power, 514 
Demurrer, 543 
Dependant, 475, 540 
Devise in trust, 512 
Devisee, 511. 519 
Devisee, liability of, 519 
Di‘‘Charge. pleading, 547 
Division of. 498 

Double and inconsistent pleas* $44 
Drainage, defective, $49 
Easements, 481 
Election. 466 

Equitable estate, laws of, 513 
Eviction. 484. 520, $33* 559 
Evidence. 558 

Exceptions in covenant. 532 
Excusing performance, 446, 540 
Executors, 510, 518 [537 

Exeeutory and executed ccwisideratton, 
Exercise of right of eminent domain. 
Express, 474 [ 45 ? 

Failure to deliver property, $$& 
Flooding lands* 4^ 

Form ol action, 46$ 
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Covenant 


Covenant — Continued. 

Forms of pleas. 542 
Fraud and deceit, 584 
Frivolous pleas, 546 
Further assurance, 4S8 
Good condition, 507 
Grant, bargain and sell, 499, 

Harmless covenant, 530 
Heir, 511, 519 
Heir, action hy, 541 
Heir, liability of, 519 
Highway, 4S7 

House, untenantable, 499, 525 

Implied, 474 

Improvements, 496 

Increase of value, 496 

Incumbrances, 496 559, 562 

Incumbrances, averring, 535 [568 

Incumbrances, e.Hiinguishment 01,496, 

Incumbrances, knowledge of, 482 

Indentures, 505 

Independent, 476, 534 

Inhegit conventbmum, 551 

Insurance policy, 552, 560 

Interest, 567 

Interests, several. 510 

Intoxicating liquors. 489 

Joint construction of, 508 

Joint and several interests, 517 

Joint vendees, 568 

Judgment, 488, 569 

Judgments as evidence, 563 

Kinds of, 474 

Land, charge upon. 498 

Land contracts. 497 

Land, deficiency in quantity, 493 

Land, running with. 497, 512 

Lease by several owners, 509 

Lease for years, 483, 510 

Lease, joint, 509 

Lease, tenant in common, 508 

Matters in presently 468 

Mesne profits, 567 

Mortgage, foreclosure averring, 534 

Mortgage of lease, 520 

Mutuality, 505 

Nature of the action, 464 

Negative restriction, 467 

Nil habuit in tenemeniis, 552 

Non damnificatus, 552 

Non est factum, 549 

Non performance by plaintiff, 547 

Notice, 533 

Obligation to pay money, 492 
Omission to act, 500 
Oyer. 552 

Parol modification, 503 
Parties, 507, 540 

Pairtition under paramount title, aver- 
534 

Partnership in land, 473 
Party-wall, 482. 498 
Payment at particular time add pljfce, 
Paymifettt tnittsfalmeftts, 492 fs37 


Covenant — Continued. 

Penal bond, 502 
Performance, how averred, 538 
Performance of tender, 544 
Personal, 474 
Personal contracts, 492 
Personal representatives, 510, 518 
Pleading implied covenant, 468 
Pleadings in covenant, 521 
Plea to the whole, 543 
Pleas, 542 
Pi ice paid. 494 
Prtjkrt, 52S 

Profits, agreement to share, 473 
Promise to pay debt to another, 471 
Promises, 522 
Public cooiracts, 497 
Public officers, 490 

Purchase by barter, 494 [5sl4 

Quiet enjoyment, 483 494, 496, 499, 
Quiet enjoyment, declaration on cove- 
nant, 533 
Real. 475 

Rent, averring non-payment, 536 

Rent, liability 10 pay, 519 

Rent reserved, 502 

Rent service, 489 

Repair, covenant to, 532 

Repairs, joint demise, 509 

Replications, 556 

Repugnance, 542 

Restriction, negative, 543 

Right of way, 488 

Sale and judgment averring, 534 

Seal, 522. 528 

Seal, admitting. 528 

Seal *• covenant ” does not import,. 528 

Seal scroll, 501 

Seal insufficient allegation. 528 
Seal, words impouing, 528 
Seizin, action for breach, 478 
Seizin and right to convey, 477 
Seizin and title to convey, 527 
Seizin, breach of. 495 
Seizin, instances of breach, 479 
Seizin, what amounts to breach of, 47S 
Separate declaration, 532 
Separate interests, action in, 509 
Servitude, 481 

Several covenantees, 472, 517 

Several covenantors, 466, 517 

Special pleas, 546 

Statute of Frauds, 499 

Statute of Limitations, 549 

Strangers, 512 

Taxes, 482, 507, 559 

Tax sale, 488 

Tender, pleading of, $47 

Testator, breach after death, 51J 

Testator, breach in lifetime of, $il 

Theatre boxes personal covenant, 320 

Title. 561 

Bond of, conveyed. 502 ' . 

In their person averring, t 
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Covenant, Continued 
Paramount, 560 
Partial failure of, 494 
Setting up, 526 
Unencumbered, 549 
Variance, 531, 542 
Vaiiance, what is, 537 
Warranty, 4S5, 507 
Watraniy. bieach 495 
Warranty declaradon on covenant, 533 
What need not be averre<J. 539 
Wiiai should be averred, 538 
When covenant lies, 467 
When covenaniee may sue, 471 
When not maintainable, 500 
Words of 493 

Words impi\ing a covenant, 46S 
Woids of instrument negativing, 526 
Written obligation, 467 
Yielding possession, 559 
Cover, 570 
Covin. 57J 
Cow, 570 

Cow house burglary, II., 673 

Craft, 571 

Clank, 571 

Create. 571 

Cnaiure 572 


Criminal conspiracy — Continued, 

Capital and labor, 608 

Cards, cheating at, 602 [624 

Charging offence in words of statute, 

Cheat, 6oi 

Chinese. 610 

Civil remedy, 592 

Civil trespass, bOl [of, 631 

Co-conspirators acts and declarations 
Co-conspirator. testimony of, 637 
Combination. 5S6 
Common law, 5S3 
Compromising otfence, 594 
Confessions, 634 [ed, 627 

Conspiracy must be sufficiently ebarg- 
Consummated art charging, 626 
Coiuinuanre, 638 
Conversaiion, 634 
Corporations, 592 
Corrupt, must be. 587 
Counts joinder of. 626 
Crime, advising nr encouraging, 616 
Criminal acts, 597 

Damages, 592 fvivor, 637 

Death of co-conspirator, trial of sur- 
Declara lions of evidence, 593 
Definition, 583 
Defraud, 


Credit 572 
Creditor, 573 
Creditors’ nills, 573 
Corporations, 578 
Dect-dents’ estate, 580 
Definition, 573 
Effect of, 576 

Exhausting remedy at law, 574 
Foimer decree, 577 
Jtirisdiciion, 573 581 
N.itiTe of remedy, 576 
Parties, 578 
Stockholders, 578 

What properly may be reached, 577 
Creek, 581 
Crew, 581 
Crib. 582 

Criminal conspiracy, 582-641 
Accessory before the fact 618 
Act of one the art of all. 631 
Acts affecting the public injuriously. 
Acts as evidence, 593 [603 

Adultery 586 
Aiders and abettors, 619 
Aliens 596 

AUeaaiion .sufficient, 629 [625 

Allegation of means to show purpose, 
Anarchy, 5 Q 9 
Armed groups. 599 
Averring means, 625 

639 

Boycotting. 613 

injury to, firfi ^ ' 

Business. Interference with, 605 » 

Business of acl^ian# 

decjamtiosis 


Drilling of armed sections, 630 
Employees. 610 [609 

Employees, compelling discharge of, 
Employees, prevention of hiring, 6ni 
Employers, coercion of, 6n 
Employers, combinations of, 61D 
Evidence. 629 
Extortion. O02 
False pretences, 606 
Fraud, 605 

Gist of the offence. 589 

Hand-bills. 629 

Husband and wife. 588 

Illegal means. 603, 607 

Illegal or unlawful object. 598 

Inciting to an offence. 6t6 

Indians, 596 

Indifiroeni. 622 

Infamous crimes, 596 

Innocent purpose, association for, how 

Instigators. 616 [abused^ 

Instructions of jury, 639 

Intent, 604 

Intent and act, $38 

Intent, join*, illei^l, 633 

International arbiter associatioOx $199 

Interview, evidence of, 63$ 

Judgment, 641 

jury, formation ot 63S 

Jury, instructions of, 639 

Ktiowfedf^ of character of acl« 

taw, acts against, 599 

lawful means, 6of , ^ 

tetters, 6130 ; 
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Criminal law. 


Criminal conspiracy — Continued. 

Merger^ 591 
Morality. 604 

Newspaper, coercing a, 610 
New tri^. 640 
Obstructing justice, 628 
Overtact, 589 

Overt act need not be alleged, 624 

Personal injury, 616 

personal rights, acts against, 615 

picketiiig, bi4 

Police, denouncing. 599 

Previous concert and agreement, 585 

Previous plan, proof of, 630 

Private injury. 6i6 

Procedure and practice. 638 

Profession, injury to, 616 

Proof of, 629 

Proof, order of, 635 

Property rights, acts against, 615 

Public health, 604 

Public justice, acts against, 600 

Public mind, inflaming. 617 

Public peace, acts against, 600 

Public policy, acts against, 608 

Quad crimtital acts. 598 

Resolutions passed at meeting, 629 

Responsibility for consummated act. 

Responsibility of parties, 616 [618 

Settlers on public lands, 596 

Social order, acts against, 599 

Social revolution, 600 

Specific offences, indictment for, 627 

Speeches and publications, 632 

Spurious goods, 602 

StHtemenis. 634 

Statutes. 595 

Statute, offences under, 627 
Strikes, 615 
Subjects of, 597 
Substantive offence, 590 
Sufficiency of count. 624 
Test of criminality. 599 
Time not an element, 586 
Third person, injury to, 609 
Threats 610 
Trial, 637 

Two or more must unite, 588 
Unlawful, where the means are, 625 
Unlawful act by unlawful means, 624 
Unlawful means 603 
Variance from previous plan, 631 
Venue, 622 
Verdict, 640 

When means to be set out. 626 
Workmen, associations of, 614 
Workmen, discharge of, 611 
Criminal law, 64i‘-728 
Accessories, punishment of, 728 
Accident, 686 

Act and intent must unite, 679 
Adjusting of punishment. 726 
Adultery, solicitation to commit, 670 
Agency in crime, 70s 


Criminal law — Continued, 

Agent, 703 
Approximate act, 661 
Assault, 675 
Attempt, 659 

Bastardy suit, compromising, 658 
Bawdy-houses, 655 
Bonds to keep the peace. 727 
Capacity to commit crime, 68a 
Capital punishment. 728 
City ordinances, 655 
Classification of crimes, 650 
Compounding offences, 656 
Compulsion. 706 
Confinement in penitentiary, 645 
Consent, 686 

Construction of statutes, 643 

Conviction, consequences of, 725 

Conviction, joint, 727 

“Conviction of crime,” 643, 

Corporations, 6S2 

Counterfeiting. 646 

Crimen falsi, 647 

Criminal law, 64 758 

Deadly weapon, 644 

Deaf and dumb. 686, 694 

Definition. 642 

Deliberation, 675 

Delusion, 719 

Dementia. 720 

Discipline, 726 

Discretion of the court, 723 

Disfranchisement, 725 

Doli incapax. 684 

Duel, 669 

Duress, 707 

Duly to retreat. 692 

Elements of crime, 672 

Emotional insanity, 721 

Erroneous judgment, 647 

Escape, 663 

Excuse, 693 

False pretences, 652, 654, 664 
Felonies, 651 
Felonies, what are, 653 
Fine and imprisonment, 727 
Governor as a criminal, 682 
Gun, pointing, at person, 644 
Highway, obstructing. 690 
Husband and wife, 697 
Idiocy, 685 
Idiots, 694 

Ignorance of fact. 689 
Ignorance of lnw, 690 
Imbeciles, 694 
Increased punishment, 726 
Infamous crimes. J44 
Conviction and punishment, 647 
What are. 646 
What are not. 646 
Infamous punishment, 645 
Infancy, 683 

“ Influence,” agpeement to xm^ ^ ^ 
Insanity, 715 
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Criminal procedure — Continuek 
Intoxication, 802 

Irregularities and errors, 785 [742 

j oinder of felony and misdemeanor, 
oinder of offences, 756 
udgrnent. 8S2 
udicial notice, 856 
ury, 822 

Misconduct of, 834 
Polling the, 881 

Retirement and deliberation, 879 
Viewing the premises, 879 
Larceny, 792, 807 
Limitation of action, 784 
Local option law, 740 
Lottery, 748 
Malicious mischief, 750 
Malicious trespass, 750 
Manslaughter, 752 
Misnomer, 769 
Mistake. 739 
Mistrial 762 
Motion to quash, 762 
Murder, 751, 792, 807 
Name, 739 
New trial, 881 
Nui-iance. 792 
Omissions, 770 
Pardon, 798 
Perjury, 749, 807 
Personal rights. 8x2 
Plea in abatement, 780 
Plea in bar, 785 
Plea of general issue. 7^8 
Plea of guilty or not guiltv, 773 
Plea to the jurisdiction 785 
Plea, withdiawal of, 776 
Pleas. 772 

Preliminary examination, 730 
Presumptions, S56 
Previous conviction, 745, 755 
Process and appearance. 760 
Process, modes of originating, 730 
Rape, 792 

Reputation, evidence of, 861 
Res gestas, 862 

Return of the grand jury, 759 
Right to a severance, $16 [814 

Right to be confronted by witntises. 
Right to be present at trial. 815 
Right to compel election between 
counts, 816 

Right to copy of indictment, 814, 815 

Right to day in court, 814 

Right to fair trial, 813 

Right to list of grand jurors, 814, 815 

Right to speedy trial. 813 

Right to trial by jury, 812 

Righis, waiver of, 817 

Robbery. 792 

Self defence 808, Sii 

Sentence, 882 

Signature to indictment, 757 
Standing mute, 775 


Criminal procedure — Continued, 

Statutes, setting out, 750 
Statuiory offences, 746 
Technical words, 739 
Threats, 866 
Trial, 840 
Venue. 736 
Venue, proof of, 738 
Verdict, 881 
Voting, illegal. 807 
Waiver of rights, 817 
Witnesses. 869 
Witnesses, ct edibility of, 857 
Wt»rds equivalent 752 
Words, misspelled, 771 
Crops. 887 
Advances, 902 
Adverse possession, 889 
Crop time, 887 
Croppers, 899 
Definition, 8S7 
Execution, 892 
Fair average crop. 887 
Fructus industriales, S93 
Fructus naturales, 894 
Growing crops, 887 
His crop 8S7 
Husband and wife, 901 
Landlord's lien, 901 
Les'^or and lessee, 897 
Letting on shares, 895 
Lien, 901 

Master and servant, 899 
Mortgage, 902 
Outstanding crop, 887 
Partnership, 900 
Personal propertv. 887, 892 
Real property. 8S7 
Ripe. 891 

Shaies, letting on, 895 
Statute of Frauds, 893 
Tenancy in common, 896 
Cross-bill, 905 
Crossings, 906-951 
Accident, precautions after, 939 
Animals, 925 [935 

Appliances, etc., for control of tram^ 
Backing cars 935 
Children, 948 
Collisions. 950, 951 
Comparative negligence 949 
Construction, duty to 907 
Contributory negligence, 68, 
Contributory negligence, imputable. 
Defects. 916 [948 

Duty, general view. 910 
Established duty at, 909 
Feeble persons, 948 
Fellow-servant, injury of, 949 
Flagmen, 929 
Flying swnches^ 936 
Gates, 92S 

Highway, collisions, 951 
Kicking carsi 936 ^ ^ 
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Crossings-— Continued^ 

Kind?* ot 907 

Legislative control, 950 

License, 915 

Lights, 933 

Lookouu 931 

Maintain, duty to, 907 

Moving tram, crossing in front of, 948 

Mufflings, 917 

Municipality, railroad liable over, 950 
Negligence, 937 tfi s€q. 

Part of, 907 

Physical infirmities, 947 
Presumptions, 940 
Pnvate, 914 
Pushing cars, 935 
Rights and duties, mutuality, 909 
Sign-boards, 916 
Signals 917, 921 
Snow-storms, 947 
Speed of train, 932 
Statutes, peculiar. 949 
Stop, look, and listen, duly to, 945 
Street car collisions,' 951 
Switching cars. 935 
Traveller’s duty. 913, 918 
Usaije and custom, 915 
View ob'liucted. 918-920 
■Warnings 917. 921 
Cruelty to animals, L, 575* IL, 160 
Cumulative sentence. 953 
Cumulative voting, 954 [Law. 

Curative statutes. See Constitutional 
Curtesy. 958--968 
Ab’^iraci of title^ I., 48 
Adverse possession, I., 229 237 n, 

B irred, how, 966 
Birth. g6i 

Coramon-iaw requisites, 958 
Consummate, 963 
Definition, 958 
Equitable estates, 965 
Marriage, 959 
Married women acts, 967 
Property, in what exists, 964 
Remainder, 961 
Seizin, 959 
Statutes, 966 
Ve^ited right, not a, 963 
Wife, death of, 963 
Wife's separate estate, 965 
Curtilage, 1 , 768; lU 673 * 676 n. 
Custom-house brokers, IIm 59 ^ 

Dairy house, burglary, IL, 673 
Darn, q7X--9$9 
Abatement, 985 
Back water, 978 
Chutes, 977 ^ ^ 

Cimgres^- jpofwer OL 97^ 

Construction, care in. 

Cranberry cukuroi ^ i i 
Damiiges. 986 r 

Dramage* 971 * ^ 

Plash boards, 97* ^ 4 / ^ ^ 


Dam — Continued, 

Flooding louer land, 979 

Grant, right acquired by, 9S3 

Ice. 977 

Injunt non. 977 

Injuries to private owner, 976 

Liability for electing, 977 

Log sluices, 977 

Marshes, draining* 977 

Navigable stream, 974 

Ociupancy. riglu acquired bv. 982 

One side of stieam, ownership of, 972 

Oldinary height of water, 978 

Oysters, cultivating. 977 

Percolation, 079 

Prescription ’9^4 

Remedies for injuries. 985, qSS 

Repair, liability of joint owners, 9S0 

Rice-fields. 977 

Stagnant oool 978 

Statute, right by. 972 

Unnavigable sir*'ams, 971 

Waste gates, 077 

Waier, right to use of, 9S0 [79 

Deaf and dumb, contributuiy negligence, 
Demurrer. 777 

Election, at lion of covenant. 466 
Garnishineni, counties. 373 
Governor as a ciiminal, 682 
Highways, criminal law. 690 
Highwass. travellers, comiibutory oeg- 
hgeiKe. 57 

Husband and wife, criminal law, 697 
Impeachment, trial of, 462 
Infamous crinies, 644 
Infancy, criminal law, 683 
Intent* See Crimiiui Conspiracy; Crim- 
Interest. See Campons. [mal law. 

Intoxication, t oiuribuiory negligence, 78 
Judge. See Courts. 

Legal advice, acting under, 693 
Master and servant, conirihuiory negli- 
Minor, criminal law, 644 [gcnce, 5S 
Mobs, 36$ 

Party walls, contribution. 9 [ef eeq. 
Passengers. coniribtn«ry negUj^ence, 54 
Self-defence, criminal law. 691 
Sureties, contribution between. 2 
Trcspas*5ers, coniribumry negligence, 29. 
Tons. .Sire Contnbui ion. U®* 5 * 

Turn table, contributory injuries, 53 
Words and Phrases; 

AWding ronvicrion# I45 
Amount in controversy, 100 
As is most convenient, 102 
As be mo'-t mmmimt* 10a 
As soon as conveniently mmy l>e, 103 
Cheats 601 
Contrary, 1 
Onntraity 10 law, 1 

tm ^ 
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INDEX. 


Words law. 


Words and Phrases— 

Conventionat c-^iaies, 103 
Conventional services, 103 
Conventionally. 103 
Conversant, 103 
Converse, 104 
Convey, 128 
Conveyance. IL, 79 n. 

Conveyance of goons or burdens in 
course ot trade, IL, 649 «. 
Conveyancing, 138 
Convicted, 139 

Convicted as aforesaid, I,, 3x9^. 
Conviction, 140 
Conviction of crime, 643 
Convoy, 146 
Cooling^ lime, 146 
Co*.pariies, 146 
Coparcenary 146 
Copper <ash, IIL, 35 ^*1 3*^ 

Cop\, 146 
Copyhold, 147 
Copy of print, 147 
Copy of record, 147 
Cord, 169 
Corn, 170 
Corner. 170 
Corporal, 183 
Corporal imbecility, 183 
Corporal oaih, 183 
Corpoial punKhmenl, 183 
Corporeal, 309 

Corporeal h< reditaments, 309 
Corporeal possession, 309 
Correct, 309 
Correspond 311 
Corroborate, 31 1 
Corrugated, 31a 
Corrupt, 312 

Corrupt b rgain, IL, 122 «• 

Cortice 312 

Costs that have accrued, L, X42 n. 

Co-tenancy, 339 

Cottage 329 

Colton, 330 

Council, 330 

Councils 330 

Coun‘'eI, 330 

Count, 331 

Countei -claim, 331,'^IL, 274 
Counterfeiter. 333 
Counterfeiting, 333 
Counierpan, 341 
Countersign, 342 
Counting-house, 342 
Country, 342 

County as aforesaid, L, 3x9 

County board, IL, 428 

Course, 445 

Coarse of action, 446 

Course of husines** or trade, 44$ 

Course of the ti lal, 446 

Court-house, 446 fsSx 

Coun of competent jurisdiction, lU.^ 


Words and 
Cover, 570 
Covin, 57u 
Craft. 571 
Crank, 571 
Create 571 
Creature, 572 
Credit, 572 

Credit in cash, III., 35 n. 

Creditor, 573 
Creek, 581 
Crew, $81 
Crib, 582 

Criminal cases, IIL, 28 
Crop time, 887 
Cross, 905 
Cross a road, 905 
Cross complaim, 906 
Cross-in tei sect, 905 
Cross street, 905 
Cross the bar, 905 
Cross the lake, 905 
Crossing the bar, IL, lax 1*. 

Crude, 951 
Cruel, 951 
Cruise, 952 
Cocking stool, 952 
Culpable, 952 
Cultivate, 052 

Cultivated land, field, or grounds, 952 
Cuiator, 956 
Cure, 956 

Currency current, 957 

Curricle, 957 

Curtilage, 968 

Curve, 969 

Custom 969 

Customary, 969 

Customary di-^patch, IIL, 149 

Customer, 970 

Damage, 989 

Door of the court-house, 446 
Due course of law, 446 
Enclosed or tuUivaied field, 953 
Every person convicted ot felony, 139 
Fair average crop, 887 
Give, grant, and convey, 130 
Grant, bargain, sale, and convey, X30 
His crop, 887 

Improved or cultivated field, 953 

Inail equate, 665 

“ Infamous punishment,^’ 645 

“ Offence of intoxication,” 644 

Outstanding crop, 8S7 

Pow ^r to convey 130 

Public or private conveyandog, 138 

Sold and < onveyed, 

S*«ite of cultivation* 933 
Suitable for culuyathiO, 933 
Theft bote, 657 

Things necessary for J 

To be able as conveuieiut^ ^ 
Unsuitable, 66§ 

With all convenieni s|We<l» ‘ 

im Mr 
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contribute proximately to an injury when it is an active and effi- 
cient cause of the injury in any degree, however slight, and not 
the mere condition or occasion of it.^ But it is not a proximate 

of the rule, and of the effect of the decis- the injury must have direct relation to the 
ion m Davies v. Mann, see Wharton on act or omission charged to be negligence on 
Neg. §§ 323 to 327; Pollock on Torts, 378, the part of the defendant.’* McQuitken 7*. 
379; Shearman & Redf. on Neg, § 25; Cent Pac. R. Co., 64 Cal. 463; s. c., 16 Am. 
Pierce on Railroads, 326, 327; Patterson’s & Eng. R. R. Cas. 353. 

Ry. Acc. Law, pp. 51-56, and especially **The negligence of the plaintitf which 
§ SS» P- S 5 » And so have the courts ap- defeats a recovery must be a proximate 
plied the case of Davies v. Mann, both in cause of the injury.” Fowler B, & O. 
this country and in England. Trow z'. Ver- R. Co., 18 W. Va. 579 ; s, c., 8 Am. 45 :: Eng. 
mont Cent. R. Co., 24 Vt 487 ; c., 58 R. R. Cas. 480, 482. 

Am. Dec. 191, 196, 197; Isbell S'. New York, “When the negligence of the party in- 
etc., R, Co., 27 Conn. 393; s. c., 71 Am. jured did not in any degree contribute to 
Dec. 78, 83 ; Spencer v, Baltimore & Ohio the immediate cause of the accident, such 
R. Co., 4 Mackey (D. C.), 138 ; s. c-, 54 Am. negligence ought not to be set up in answer 
Rep. 272; The Bernina^ 12 Prob. Div. 58; to the action.” Greenland T'. Chaplin, 5 
s. c.» 57 Am. Rep. 494, 509, note. Exch. 248. 

So also a dictum in the case of Davies “ When there has been mutual negligence 
Mann may be cited as sustaining the doc- on the part of the plaintiff and detendanU 
tiine that contributory negligence is not a and the negligence of each was the proxi- 
defence where an injury is wilfully inflicted, mate cause of the injury, no action can be 
Terre Haute, etc., R. Co. v. Graham, 46 sustained.” Trow v, Vt. Cent. R. Co., 24 
Ind. 243. Vt. 487 ; s. c., 58 Am. Dec. 191* 

Recent text-writers have criticised the “ Properly speaking, contributory negli* 
rule in Davies v, Mann, and have declared gence, as the very words import, arises, 
the case “ a mischief-making authority.” when the plaintiff as well as the defendant 
Beach on Con. Neg. § S j 2 Thomp. on Neg. has done some act negligently, or has. 
1155. But Mr. Thompson has shown how omitted through negligence to do some 
the rule can be usefully and practically act which it was their respective duty to 
applied, — 3 Thomp. on Neg. 1157,— -and do, and the combined negligence of the tw «> 
there is little prospect of its abandonment parties has directly produced the injury, 
by the courts as a safe and proper lule in ... On the contrary, if the act of the de- 
its practical effects. fendant is the immediate cau.se of the injury, 

1 . Slight Want of Ordinary Care not no preceding negligence or improper con* 
Slight Negligence. — Bigelow on Torts, duct of the plaintiff would prevent him 
31 1 ; Beach on Con, Neg. 36; Wharton on from recovering; for in such a case his. 

§ 303; Shearman & Redf. on Neg. preceding negligence or improper conduct 
§ 33; McAunich jy. Mississippi, etc., R. Co., would not be in law regarded as any part 
20 Iowa, 338; Muldowneyz'. Illinois, etc., of the cause of the injury, and would n<»t 
R. Co., 39 Iowa, 615; Haley Chicago, therefore be held to be contributory ncgli- 
etc., R. Co., 2 1 Iowa, i k ; Sullivan v. Louis- gence- The plaintiff’s preceding negligence 
ville Bridge Co., 9 Bush (Ky.), 81, 90; Tuff or improper conduct is in such case a mere 
Warman, 5 C. B. (N. S.}, 573; 2 Thomp. condition, and not a cause of the injury, 
on Neg. II52J Murphy v, Deane, loi Though it may be in such a ca.se, that the in- 
Mass. 455; s. c., 3 Am. Rep. 390; Green- jury could not possibly have happened with 
land V, Chaplin, 5 Exch. 248? Norris out this preceding negligence or improper 
Litchfield, 35 N. H. 271 j s. c„ 69 Am. Dec. conduct of the plaintiff, — that is, without 
546 ; Pennsylvania R. Co. v* Righter, 43 circumstances being in the actual condition 
N, J. L. i8q ; s. c., 2 Am. & Eng. R. R, Cas. in which the plaintiff had improperly placed 
220 ; Creamer Portland, 36 W’is. 92 ; them, — he may in such case nevertheless 
Marble v. Worcester, 4 Gray (Mass.), 395; recover; for in the view of the law, which 
Chicago, etc., R. Co. v. Becker, 76 111 . 25, 30; never looks to the remote cause, which we 
Monongahela City v, Fisher (Pa. 1886), 13 have called a condition, but only the proxi- 
Am. & Eng. Corp. Cas. 431 ; Vaientine^ mate cause, the injury in such a case would 
5c, in Kansas Pac. R. Co. 2^. Peary, 29 Kan. be held to be caused by the defendant 
169; s. c., ti Am. & Eng. R. R. Cas. 260, only.” Washington v, B. & O. R. R. Co.. 
Cempare Chicago, etc., K. Co. v, Johnson, 17 W. Va. 190; s. c., 10 Am. ^ Eng. R. R. 
103 111 . 512 } s. c., 8 Am. & Eng. R. R. Cas. Cas. 749, 755, 756. 

... .... . “Although the plaintiff was wrongfully 

Bat it must he Proanmate to baar upon the cars, the conductor was ^und to 

*<The actor omissionon the part of exercise reasonable care and prudence in 
a pkmtiff claimed to have contributed to removing him. The rule that the jj^aintiff 
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cause of the injury when the negligence of the person inflicting 
it is a more immediate efficient cause. ^ That is, when the negli- 
gence of the person inflicting the injury is subsequent to, and 
independent of, the carelessness of the person injured, and ordi- 
nary care, on the part of the person inflicting the injury, would 
have discovered the carelessness of the person injured in time to 
have avoided its effects, and prevented injuring him, there is no 
contributory negligence, because the fault of the injured party 
becomes remote in the chain of causation.® In such a case, the 


cannot recover of his own wrong as well 
as that of the defendant, has conduced to 
the injury which he has sustained, is con- 
fined to cases where his wrong or negli- 
gence has immediately or proximately con- 
tributed to the result.” Meeks Southern 
Pac. R. R. Co., 56 Cal. 513; s. c., 8 Am. 

Eng. R. R. Cas. 314, 319, 320. 

Negligence, which does not contiibute 
to results, need not be regarded.” Marcott 

Railroad Co., 4 Am. k. Eng. R. R. Cass. 
548, 551 ; s. c., 47 Mich, i, 49 Mich. 99. 

** It is clear that a plaintiff may recover, 
though he did not use due care, if his neg- 
ligence in no wise caused the accident 
resulting in his injury.” Thirteenth k F 
Sts. Pass, R. V. Boudrou, 92 Pa. St. 475; 
s. c., 2 Am. & Eng. R. R. Cas. 30, 34. 

1 , Not Proximate when Defendant’s neg- 
ligence Hore Immediate Efficient Cause.— 
Pac. R. Co. V, Hauts, 12 Kan. 328; Walsh 
V, Mississippi, etc., Trans. Co., 52 Mo. 434; 
Whalen v, St. L., etc., R. Co., 60 Mo. 333 ; 
State V, Manchester, etc., R. Co., 52 N. H. 
528; Manly v. Wilmington, etc., R. Co., 74 
N. Car. 65s; Kerwhacker v. Railroad Co., 3 
Ohio St. 172 ; s. c , 62 Am. Dec. 246 ; Radley 
V. London, etc., R. Co., L- R. i App. Cas, 
759; s. c., 2 Thomp. on Neg. iroBj Mark 
V. Hudson, etc., B. Co., 56 How, Pr. 108; 
Gunter v. Wicker, 85 N. Car. 310; Wey- 
mire Wolfe, 52 Iowa, 533; Needliam v. 
R. R, Co„ 37 Cal. 409} Brown %>. Hanni- 
bal, etc., R. Co., 50 Mo. 461 ; s. c., 1 1 Am. 
Rep. 430; Richmond, etc., R. Co.z^, Ander- 
son, 31 Gratt. (Va.) 812 ; s. c., 31 Am. Rep. 
750; Button V. Hudson River R. Co., iS 
N. Y. 248, 258. 

‘‘Another qualification to the general 
rule, that there is no liability upon the 
defendant when the plaintiff has contributed 
to the injury, exists when, though both 
parties be in fault, the defendant has been 
the immediate and proximate cause of the 
imury.*’ Vicksburg, etc,, R, Co. z'. Pa,, 31 
Miss. 156; s. C-, 06 Am. Dec. 552, 554, 
S^‘ 

“That plaintiff’s conduct exhibited an 
utter disregard of caution, there can scarcely 
be a doubt. Still, if this want of caution 
did not proximately contribute to the apci- 
dent;^ and the carelessness of the railroad 
company alone was the immediate cause 


of it, plaintiff might recover.” Pittsburgh, 
etc., R. Co. V. Karns, 13 Ind. 87, 89. 

” When the negligence of the defendant 
is proximate, and that of the plaintiff re- 
mote, the action can be sustained, although 
the plaintiff is not entirely without fault.” 
Richmond, etc., R. Co. z>, Andenson, 31 
Gratt. ( Va.) 812 ; s. c., 31 Am. Rep. 754. 

“ When the negligence of the defendant 
is the proximate cause of the injury, but 
that of the plaintiff only remote, consisting 
of some act or omission not occurring at 
the time of the injury, the action for repa- 
ration IS maintainable.” Kerwhacker 
R. R. Co., 3 Ohio St. 172; s. c., 62 Am, 
Dec. 246, 266. 

“ When the negligence of the defendant 
is the proximate cause of the injury, but 
that of the plaintiff only remote, consisting 
of some act or omission not occurring at 
the time of the injury, the action for repa- 
ration is maintainable.” Zemp v. Wilming- 
ton, etc., R. Co, 9 Rich. L, (S. Car.) 84; 
s. c., 64 Am. Dec. 763, 768. ^ 

“The true ground of contributory negli- 
gence being a bar to recoveiy, is that it is 
the proximate cause of the mischief; and 
negligence on the plaintiff’s part, which is 
only part of the inducing causes, will not 
disable him.” Pollock on Torts, 378. 

In a leading Missouri case, the following 
statement of the rule in an instruction was 
approved: “Although the deceased may 
have been guilty of misconduct, or failed 
to exercise ordinary care or prudence while a 
passenger on defendant’s boat, which may 
have contributed remotely to the death of 
deceased, yet if the employees, or either of 
them, of the defendant, were guilty of negU- 
ence which was the immediate cause of the 
eath, and with the exercise of prudence by 
said employees, or either of them, said in- 
jury and death might have been prevented, 
the defendant is liable.” Morrissey Wig- 
gins Ferry Co., 47 Mo. 521 ; s. c., Thonip- 
on Carriers of Pass. 243. 

2. The Rule iu Tuff v. Wurman.— Tuff 
V. Warman, 2 C, B. N. S. 740 ; 5 C* B. 

S. 573 ; 27 L. J, C. P. 322 ; Radley z'. 
liondon, etc., R. Co., L. R. i App. Cas. 
754; s. c., 2 Thomp. on Neg, iioS ; Isbell 
V. New York, etc., R. Co,, 27 Conn. 393; 
s. c,, 71 Am, Dec. 78; Baltimore, etc., R. 
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want of ordinary care on the part of the injured person is hel<l 
not a Juridical cause of his injury, but only a condition oi its 


Co. 7*. K*in. (Mci«), Ani. iv: Kng. K. K. Cas. recf>gni/c<l as aiithorit) ; am! it has been 
5S0, 5S4; Hoach on i'ont. Nog. 58, § iS; followed in nuinv eases, both in Kngland 
i^dlock on 'I'oits, 3;5t37h; Note* to Freer and the United States. 
tu Cameron, 55 Am. IKt*. frfx;; Ci«>K*y on Perhaps the bt‘st iJIusnation of the true 
Torts, 675; Smith on Neg. (Am. ed.) ^^ 4 - application ol the piinciple otruis in the 
'^76; Patlerson’s Hv. Acc. 1 ., 51 ; 2 Am. d: case td Radley r*. Uomhut, eU., R. Co., U. 
Kng. Kncy. of L. 74H, § 17, note 4, where K. 1: App. Cas. 7^4; s. 4., 2 TInnnp. <m 
nuny cases bearing generally upon the Neg. iiaS, where the tacts were that, 
quesVusn aie collected. raihvav was in the habit of takhig full trut ks 

“I'he leading case which settled the doc- from the si<iing of a colliery <»uuer, and re- 
trine in its modern form, is Tuff v. War- turning the empty tim*ks\ iw*e* On this 
man, 3 C. M N. S. 740. The action was siding was a bridge eight Ri nighLoMithe 
against the pilot of a steamer in the ground. On a .Saiurtlav afternoon, when 
Thames for running down the plaintiff’s all the colliery men hat! left work, the ikCr- 
barge. The phiinthf’s own evidence showed vants of the Vaihvay ian some trucks on 
that there was no lookout on the barge, the sirling. All hut one were empty, and 
As to the conduct of the steamer, the evi- that one contained another truck, and their 
deuce was contiicting ; but, according to the joint height amounted to eleven feet. t)n 
plaintiff’s witnesses, she might easily have the Sunday evening the railway servants 
cleared the barge. Wilki^ % left it to the brought on the siding many other empty 
jury to say whether the want of a lookout trucks, and pushed forward all those pre- 
was negligence on the part of the plain- viously left on the siding. Some resistance 
tiff, and, if so, whether it ♦directly con- was felt: the power of the engine pushing 
tributed to the accident.* This was ob- the trucks was increased, and the two 
jeeted to as too favorable to the plaintiff, trucks, the joint height of which amounted 
but was upheld both in the full court of to eleven feet, .struck the bridge, and broke 
Common Pleas, and in the Exchequer it down. In action to recover damages for 
Chamber, In the considered judgment on the injury, the defence of contributory neg- 
appeal, it is said that the proper question ligence was set up. The judge, at the triad, 
for the jury is, ‘ whether the damage was told the jury that the plaintiffs must satisfy 
occasioned entirely by the negligence or them that the accident happened solely 
improper conduct of the defendant, or through the negligence of the defendant^ 
whether the plaintiff himself so far con- servants, for if both sides were negligent, 
tributed to the misfortune by his own neg- so as to contribute to the accident, the 
ligence, or want of ordinary and common plaintiffs could not recover#** The jury 
care and caution, that but for such negh- found, under this direction, that there was 
gence, or want of ordinary care and caution contributory negligence, and the verdict 
on his part, the misfortune would not have was ior the defendant On a 6nal appeal 
happened.* But negligence will not dis- to the House of Lords, it was beid that 
entitle the plaintiff to recover, unless it be there was a question of tact for the jury as 
such that without it the harm complained to plaintiff*s negligence, but that the law 
of could not have happened; *nor if the had not been sufficiently stated to them, 
defendant might, by the e.xercise of care on ♦* They had not been clearly informed, as 
his part, have avoi<led the consequences of they should have been, that not every neg- 
the neglect or carelessne.ss of the plain- ligence on the part of the plaintiff, whicli 
tiff.*’* Pollock on Torts, 375, 376. in any decree conirihutes to the mi.schief, 

The doctrine thus enunciated in Tui^ will bar mm of his remedy, but only such 
Warman, 2 C. B. N. S. 740, when correctly negligence that the defendant could not, by 
applied, is unobjectionable, but the Ian- the exercise of ordinary care, have avoided 
siiage used by the court has been the sul> the result.** Pollock on Torts, 377. 
ject of some criticism : “ We think it is It h said in the opinion, ♦* It is true that 
manifest that the rule thus laid down in in part of his summing up the learned judge 
Tuff Warman is not the correct rule of pointed attention to the conduct of the 
law which governs ordinary cases of injury engine-driver, in determining to force his 
by negligence ; but whenever there is neg- way through the obstruction, as fit to be 
ligence on the part of the plaintiff, con- considered by the jury on the question of 
tributing directly, or as a proximate cause, negligence ; mt hefmed U add that if thiy 
to the occurrence from which the injury ihmtfkt the enmm-drivir might ut this 
arises, such negligence will prevent the ef the m&tter^hy ordimry eare^hme emdied 
plalntl§ from recovery.’* Murphy w. Deane* all aeeident, my prmimts nejjfi^im 0/ the 
loi Mass. 455; s. c., 3 Am. Eep, 390. pl(Uniiff*s would not frmnt them frdm re* 
In getmril* hotvever* TmBt v* warman is eemring. In .point of fact, the evMeiice 
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with notice of that which by ordinary care he might have known, 
it is held that if either party to an action involving the questions 
of negligence and contributory negligence, should, by the exer- 
cise of ordinary care, have discovered the negligence or the other, 
after its occurrence, in time to have foreseen and avoided its con- 
sequences, then such party is held to have notice ; and his negli- 
gence in not discovering the negligence of the other, under such 
circumstances, is held the sole proximate cause of a following 
injury.^ But if, in the exercise of ordinary care, the one party 
would not have discovered the negligence of the other in time to 
have avoided the injury, the rule just stated has no application 
and it is only when the negligence of one party is subsequent to 
that of the other, that the rule can be invoked.^ When the negli- 
gence of the two parties is concurrent at the time of the injury, 
it makes no difference that one discovered the negligence of the 
other before the catastrophe, but too late to prevent it.** In such 


s. c., 5 Am. Rep. 57 ; Beach on Cont. Neg. 
§ 19- 

** The established doctrine now is, that, 
although the defendant’s misconduct may 
have been the primary cause of the injury 
complained of, yet the plaintiff cannot re- 
cover in an action of this kind, if the proxi- 
mate and immediate cause of the damage 
can be tiaced to a want of ordinary care 
and caution on his part.” Irwin v, Sprigg, 
6 Gill (Md.), 200 ; s. c., 46 Am. Dec. 667, 
669 ; Richmond, etc., R. Co. v. Anderson’s 
Adm’r, 31 Gratt. (Va.) 812; s. c., 31 Am. 
Rep. 750, 754; Lilly v, Fletcher (Ala.), i 
So, Rep. 273. And note as of special 
value the language of Greejj^ F. in 
Washington v. B, & O. R. Co., 17 W, Va. 
190; s. c., 10 Am. & Eng. R, Cas. 749*755- 

1. Bale when Kegligence might have 
been discovered by Ordinary Care. — Pat- 
terson’s Ry. Acc. Law, 51 ; Smith on Neg. 
(Am. ed.) 374-376; 2 Thomp. on Neg. 
1157 ; Barker v. Savage, 45 N. Y. 191, 194 ; 
Brown!?, Lynn, 31 Pa. St, 510; Northern, 
etc., R. V. State, 29 Md. 420 ; Locke v. R. 
Co., 15 Minn. 350 ; Nelson zf. Atlantic, etc., 
R. Co., 68 Mo. 593 ; O’Keefe v. Chicago, 
etc., R. Co., 32 iowa, 467 ; Morris v. Chi- 
cago, etc., R. Co., 45 Iowa, 29; Donohue v. 
St. Louis, etc., R. Co., 91 Mo. 673 ; s. c,, 
2$ Am. & Eng. R, R. Cas. 673 ; Purinton 
V. Me* Cent. R. Co., 78 Me. 569; and see 
generally the cases cited, note 33, supra. 

% When the Bole does not applf— 
Maryland Cent. R. Co. v. Newbern, 62 Md. 
391 ; s. c., 19 Am. & Eng. R. R. Cas. 261 ; 
Kean v. B. & O. R. Co., 61 Md. 1^4; s. c., 
IQ Am. Be Eng. R. R. Cas. 321 j Kelley w. 
Hannibal, etc., R. Co., 75 Mo. 138; s. c., 13 
Am. & Eng. R. R, C^s. 638r Colorado 
Cent. R. Co. V. Holmes, 5 Colo. 197 ; s. c., 
8 Am. 8c Eng. R. R. Cas. 410 j Chicago, 
etc., R, Ca Johnson, 103 til. 5125 s. c., 


8 Am. & Eng. R. R. Cas. 225, 331 ; Price 
v. St. L., etc., R. Co,, 72 Mo. 414; s. c., 3 
Am. & Eng. R. R. Cas. 365, 377 ; Texas, 
etc., R. Co. V. Barfield (Tex.), 3 S. W. Rep. 
665, 

“But where the manifestation of the 
peril and the catastrophe are so close, in 
point of time, as to leave no room for pre- 
ventive effort, the rule (as above stated) 
will not apply.” Frazer v. S. & N. Ala. 
R. Co, (Ala.), 28 Am. & Eng. R. R. Cas. 
565. And see Hughes v. Galveston, etc., 
R. Co. (Tex. 1887), 4 S. W, Rep 219? 
Mobile, etc., R. Co, zk Stroud (Miss. 1887), 
2 So. Rep. 17 1. 

8, When it can be invoked.— Beach on 
Cont. Neg. 59 and 60; Murphy v. Deane, 
loi Mass. 455 ; s, c., 3 Am. Rep, 390 ; Bige- 
low on Torts, 311. 

4. Has No AppUoation when HegXigenee 
Ckmenrrent. — Frazer S. & N. Ala. K. 
Co. (Ala.), 28 Am. Be Eng. R. R. Cas. 565; 
Murphy r. Deane, loi Mass. 455 ; s. c., 3 
Am. Rep. 390. 

“ On the other hand, it is sometimes said 
that the plaintiff may be entitled to re- 
cover, if the defendant might, by the ex* 
ercise of care on his part, have avoided 
the consequences of the negligence of the 
plaintiff. But this doctrine appears to be 
applicable only to cases in which the plain- 
tiffs negligence precedes that of the de- 
fendant, Where the negligence of the two 
persons is contemporaneous, and the fault 
of each operates directly to cause the in- 
jury, the rule is declared to be, that the 
plaintifijiannot recover, if by due care on 
his p«#^ might have avoiaed the conse- 
quendls of the negligence of the defendr 
ant” Bigelow on Torts, 311 ; Zimmer- 
man P. Hannibal, etc., R. Co., yt Mo. 
476; s. c., 2 Am. & Eng. R. R* Cas. 191, 
196. 
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Injury enhanced CONTRIBUTORY NEGLIGENCE, by Disease, etc. 


case the negligence of each is proximate, and contributory negli« 
gence bars a recovery.^ 

13. Aggravation of Injury by Plaintiffs Ifegligence. — But, while 
the negligence of the injured person contributing proximately to 
his injury will bar his recovery of damages, it is held that when 
he was guilty of no negligence contributing to the injury, neg- 
ligence upon his part after the injury, by which it is aggravated, 
will not prevent him from recovering damages for so much of the 
injury as the original wrong-doer caused by his negligence.® In 
such cases it seems that the damages may be apportioned or 
allowance made by the jury for that portion of the injury due to 
plaintiffs fault.® 

14. Injury enhanced by Disease. — And in cases where defendant’s 
negligence caused a disease,^ developed a latent tendency to 
disease,® aggravated a prior disease,® or led in immediate sequence 
to disease,*^ defendant must respond in damages for such part of 
the diseased condition as his negligence caused ; ® and if there can 
be no apportionment, or if it cannot be said that the disease would 
have existed apart from the injury inflicted by the defendant, then 

1 . Bigelow on Torts, 311, 312 j Beach on 4 . Defendant’s Negligence, causing a Dis- 
Cont. Neg. 71; Lucas New Bedford, etc., ease — Baltimore, etc., R, Co. v, Kemp, 
R. Co., 6 Gray (Mass.), 64; Waite v. N. E. 61 Md. 74; s. c., i8 Am. & Eng. R. R. Cas. 
R. Co., 9 El. & Bl. 719; Robinson v. Cone, 2205 s. c., 47 Am. Rep. 381, 48 Am. Rep. 

22 Vt. 213 ; s. c., 54 Am. Dec. 67 ; Murphy 134 ; Ginna v. Railroad Co., 8 Hun (N. Y.), 
V. Deane, lot Mass. 455; s. c,, 3 Am. Rep. 494, 67 N. Y. 596; Houston, etc., R. v, 
390. In considering the case of Murphy v. Leslie, 57 Tex. 83 ; s, c., 9 Am, & Eng. R. R. 
Deane, it should be borne in mind that Cas. 407. 

many of its statements are fully applicable 5 . Developing a Latent Tendency to Dis- 
only where the rule prevails that the burden ease. — Stewart v. Ripon, 38 Wis. 584 ; 
of disproving contributory negligence is on Jeffersonville, etc., R. Co. v. Riley, 39 Ind. 
the plaintiff. Such is not the English rule. 568. 

2 . Kaintiffs Negligence after injury.— 6, Aggravating a Prior Disease. — Louis- 
Shearman & Redf. on Neg, § 32 and note; ville, etc., R. Co. v. Falvey, 104 Ind. 409; 
Beach on Cont. Neg. 64 ; Stebbins v. Cent. s. c., 23 Am. & Eng. R. R. Cas. 522 ; Alli- 
Vt. R. Co., w Vt. 464; s. c., II Am. & son z'. Chicago, etc., R. Co., 42 Iowa, 274; 
Kng, R, R, Cas, 79; 41 Am. Rep. 855; N. C. R. Co. v. State, 29 Md. 420; Mc- 
Greenland v. Chaplin, 5 Exch. 243; Thom- Namara v. Clintonville, 62 Wis. 207; s. c., 
ah %K Kenyon, i Daly (N. Y.), 132 ; Sills v. 51 Am. Rep. 722. 

Brown, 9 Car. & P. 601; Secord v. St. 7 . Leading directly to Disease — Terre 
Paul, etc,, R. Co., 5 McCrary (U. S.), 515; Haute, etc., R. Co. v. Buck, 96 Ind. 346; 
h. c., i8 Fed. Rep. 221 ; Louisville, etc., R. s. c., 18 Am. & Eng. R. R. Cas. 234; 49 
€0. V. Falvey, 104 Ind. 409, 424, 425; s- c.. Am. Rep. 168 ; Williams v. Vanderbilt, 28 

23 Am. 8t. Eng. R. R. Cas. 523. N. Y, 217; Beauchamp v. Saginaw Mining 

3 . Hay lead to Apportionment of Dam- Co., 50 Mich. 163; s. c., 45 Am. Rep. 30; 
ages. — Beach on Cont. Neg. p. 73, § 24; Jucker v. Chicago, etc., K. Co., j2 Wis. 
L. N. A. &C. R. Co. V. Falvey, 104 Ind. 150; s. c., 2 Am. k Eng. R. R. Cas. 41; 
409; s. c,, 23 Am. & Eng. R. R. Cas. 522; Delie v. Chicago, etc., R. Co*, 51 Wis. 400; 
<iould ?/. MxiKenna, 86 Pa. St, 297 ; s. c., s. c., 5 Am. & Eng. R. R. Cas. 464; Helm 
27 Am. Rep, 705, 706; Nitro-Phosphate McCaughan, 32 Miss. 17. 

<’o. Docks Co., 9 L. R. Ch. Div, 503; 3. Measure ot Damages: How appor- 

Huntz/. Lowell Gas Co., i Allen (Mass.), tioaed. — Louisville, etc., R. Co* v. Jones, 
343; Chase N. Y., etc,, H. Co., 24 Barb. 108 Ind. 551 ; s. c., 28 Am. & Eng. R. R, 
iN. y.) 273; Sherman Fall River Iron Cas. 170; Louisville, etc.,R. Co. v. Falvey, 
Co., 2 Allen (Mass.), 524; Matthews v. 104 Ind. 409; s. c., 23 Am, k Eng. R. R. 
Warner, 29 Gratt. (Va.) 570; s. a, 26 Am. Cas. 522; Com. Warner, 4 McLeanjfU.S.), 
Kep. 306; Hibbard v. Thompson, 109 464; State v. Morea, 2 Ala. 275; Com.w. 
Mass. 286; Fay v. Parker, S3 N- H. 342; Fox, 7 Gray (Mass.)* 585; McAllister v. 
a. c., 1 6 Am. Rep. 270, 287, 288. State, 17 Ala. 434; Com. v. Green, i Asbm. 
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defendant is responsible for the diseased condition.^ But when 
the diseased condition exists independently of the injury, and does 
not flow from it as a natural consequence following in direct 
sequence, the defendant’s liability is only for such consequences 
as, independently of the diseased condition, were directly and 
immediately caused by his negligence;® yet if he knew of the 
diseased condition, and could have foreseen that it would aggravate 
an injury inflicted by his negligence, he is liable for the entire 
consequences that flow from the combination of his negligence 
with the existing diseased condition.^ And so defendant is liable 
for negligently causing a natural function or condition to become 
disordered, and must respond in damages for all the direct and 
natural consequences, however unusual or unexpected;^ and this 
doctrine is particularly applicable when the person guilty of the 
negligence owes a special duty to the person injured, — for example, 
to carry safely.® In such cases it is generally held that the action, 
although it may arise out of contract, sounds in tort, and the neg- 
ligent person must answer for all the natural consequences of his 
wrongful act.® The principle, as applied to carriers of passengers, 

(Pa.) 289; Mobile, etc., R. Co. t/. McArthur, 27 Am. Rep. 705; Beach on Cont. Ncg. 
43 Miss. 180. § 24; Barry v. u. S. Mut. Acc. Ass*n, 23 

1, When no Apportionment. — Patter- Fed. Rep. 712, 716; McCarthy v. Trav. 
son’s Ry. Acc. Law, 28, 29; Beach on Cont. Ins. Co , 8 Ins. L. J. 208. 

Neg. § 24; McNamara v, Clintonville, 62 8. But liable for Aggravation; When? 

Wis. 207; s. c., 51 Am. Rep. 723; Ebrgott — Stewart Ripon, 38 Whs. 584; Bigelow 
V. Mayor, 96 N Y. 264} s. c., 48 Am. Rep, on Torts, 313; Pullman Palace Car Co. v, 
622; king V. Cohoes, 77 N. Y. S3; s. c., Barker, 4 Coio. 344; s. c., 34 Am. Rep. 89. 
33 Am. Rep. 574. New Orleans, etc., R. Co. v. Statham, 42 

“Here, as 1 understand the findings of Miss. 607; i Sutherland on Dam. 79. 
the jury, the plaintitf’s injuries would not 4. And for All Natural Coueo^uenoos of 
have been suffered but for the strain and Injury. — Brown v. Chicago, etc., R. Co., 
shock of the accident. While both causes 54 Wis. 342 ; s.c,, 3 Am. & Eng. R. R. Cas, 
were proximate, that was the nearest and 444; 41 Am. Rep, 41 and note; Oliver v. 
most direct. Still further. It was certainly La Valle, 36 Wis. 592 ; Heim v. McCaughan, 
impossible for the plaintiff to prove, or for 32 Miss. 17 ; Barbee v. Reese, 60 Miss, 906; 
the jury to find, how much of the injury Fitzpatrick v. Great Western R., 12 Up. 
was due to either cause alone. It was Can. (Q. B.) 645; 2 Wood’s Ry. Law, 
wholly impossible to apportion the dam- 1233-1237. 

ages between the two causes. Shall this S. Especially when owing Special Duty, 
difficulty deprive the plaintijEf of all remedy? — Baltimoie, etc., R. Co. v. Kemp, 6i 
We answer, No. The wrong of the defend- Md. 619; s. c., jS Am. & Eng. R. K. Cas. 
ant placed the plaintiff in this dilemma, and 229, zjjz; 2 Wood’s Ry. Law, 1232. 

It cannot complain if it is held for the entire 6. Ine Action may arise in Contract, 
damage.” % in Ehrgott v. Mayor, but sounds in Tort — Lake Eric, etc,, R. 

96 N. Y. 264; s. C-, 48 Am. Rep. 622. Co. v. Acres, 108 Ind, 548 ; s. c., 28 Am, & 

2. Defendant not liable for Consequences Eng. R. R. Cas, 1X2} Cincinnati, etc,, R. 

of Disease alone. — Kitteringham v. Sioux Co. v. Eaton, 94 Ind. 474; s. c., 18 Am. Sc 
City, etc., R. Co., 62 Iowa, 285 , s. c., t8 Am. Eng. R. R. Cas. 254 ; Lake Erie, etc , R. t!o. 
k Eng. R. R.Cas. 145 Indianapolis, etc., R. hixe, 88 Ind. 381 ; s. c., 1 1 Am Sc Eng. 

Co. tf. Birney, 71 111. 391 ; Louisville, etc., R. R. Cas. 109} Ehrgott p. Mayor 96 N Y. 

R, Co. z/. Jones, xo8 Ind. 551; s.c., 28 Am. 264; .s. c., 48 Am. Rep. 622; Creign 

Sc Eng. R. R. Cas. 170 ; Louisville, etc., R. Brooklyn, etc , R. Co., 75 N. Y. 192 j 

Co.z'. Falvey, 1104 Ind. 409; s.c., 23 Am. 8 c School Dist. p, Boston, etc., Ry. Co., 102 

Eng. R, R. Cas. 52;^; Scheffer v. Railroad Mass. 5 p j Nevin p. Pullman ralace Car 
Co., 10$ U. S. 249; s. c., 8 Am. 8 c Eng. Co,, 106 III 222; s, c., n Am. k Eng* 
R, R. Cas. 59; Pullman Palace Car C9. v. R. R, Cas, 92 and ndte, 46 Am* Rep* 685; 
Barker, 4 Colo. 344; s. c., 34 Am* Rep. 89; Baltimore, etc., R, v. Kemp* 61 M 4 619 s 
Gould p. McKenna, 86 Pa. St. 297; s. c., s* c., iS Am* Eug* R* R, Caa. 229, 233;; 
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is, that they should be liable for any consequences of their negli- 
gence which are proximately and in natural sequence caused by 
such negligence, even though such consequences would not ordi- 
narily have been expected to follow.^ But it would seem that a 
carrier should not be held liable for a diseased condition when it 
cannot be told whether the condition is in any manner attributa* 
ble to the negligence of the carrier, or wholly arises from other 
causes.^ In other words, the plaintiff must show, by a preponder- 
ance of the evidence, that his diseased condition is due, in whole 
or in part, to the negligence of the defendant ; and this he does 
not do if the evidence shows another probable efficient cause of 
the condition, without showing that such other probable cause 
was not really the efficient, immediate cause thereof.® But where 
no other proximate cause of a diseased condition or injury except 
defendant's negligence can be found, then such negligence will be 
held the sole proximate cause thereof.^ And, subsequently, de- 
veloped diseases, apparently flowing from defendant's negligence, 
must be shown to be due to some other cause, or defendant's 
negligence will be held the proximate cause of such condition.®* 
And in all such cases it should be left to the jury, under proper 
instructions, to determine whether the diseased condition is in 

Brown v. Chicago, etc., R. Co., 54 Wis. 343 5 to be Cause of Bisease. — Kitteringhara v, 
s. c., 41 Am. Rep. 41 and note j Patterson’s Railroad Co., 63 Iowa, 285; s. c., i§ Am. & 
Ry. Acc. Law, 386 et seq, Eng. R. R. Cas. 14 ; Scheffer v. Railroad Co., 

But where the action is in form purely 105 U. S. 249, s. c., 8 Am. & Eng. R. R. 
ex contractu^ only such damages can be Cas. 595 Barry v, U. S. Mut. Acc. Ass’n, 
recovered as could reasonably have been 23 Fed. Rep. 712, 7x6, Jackson v, St. 
foreseen, when the contract was made, as Louis, etc., R. Co., 87 Mo. 422 ; s. c., 25 
likely to follow its breach, or which flow Am. & Eng, R. R. Cas* 327. 
naturally from such breach. Hobbs v. S. And Diseased Condition must be traced 
Railroad Co., L. R. 10 Q. B. 1 1 1 ; Hadley v. to Injury. — Patterson’s Ry. Acc. Law, 435 \ 
Boxendale, 9 Exch. 341 ; Walsh z'. Chicago, Searles v. Manhattan R. Co., loi N. y« 
etc., R. Co., 42 Wis, 23; s. c., 24 Am, Rep. 661, 662; s. c., 25 Am. & Eng. R. R. Cas. 

" 376; Murdock v. Boston, etc., R, Co., 133 358; Reading, etc., R. Co. v, Eckert, z 

Mass. 15; s. c., 6 Am. & Eng. R. R. Cas. Central Rep. 790, 793; Marble v, Worces- 
406; Pullman Palace Car Co, z-. Barker, 4 ter, 4 Gray (Mass.), 402; Dubuque, etc., 
Colo. 344; s. c., 34 Am. Rep. 89; Indian- Ass’n v. City, 30 Iowa,_ 176. 
apolis, etc., R. Co. v, Binney, 71 111 . 391 ; 4 . But this is done if no other Efldcient 

Francis z. St, Louis Transfer Co., 5 Mo. Cause Appears — Scheffer v. Railroad Co.,. 
App. 7. 105 U. S. 249; s. c., 8 Am. & Eng. R, R. 

1 * Not Necessary that Particular Con- Cas. 61 ; Terre Haute, etc., R. Co. v. Buck,, 
sequences could have been foreseen.— 96 Ind. 346; s. c., 18 Am. & Eng. R. R* 
Cooley on Torts, 68, 69; Shearman & Cas. 234. 

Redf. on Neg. § 594; Wharton on Neg. 6 iuid if Another Cause exists, Defend^ 
§ 97 et seq . , Terre Haute, etc*, R. Co. v. ant must show it. — Patterson’s Ry. Acc.» 
Buck, 96 Ind. 346; s. c., 18 Am. & Eng, Law, 28; Beauchamp v. Saginaw Mining; 
R. R. Cas. 234 j Milwaukee, etc., R. Co. v, Co., 50 Mich. 163; s. c., 45 Am, Repv 30;; 
Kellogg, 94 U. S, 469, 475; Smith v. Lon- Houston, etc., R. Co. v, Fredericka (Texas* 
don & S. W. R* Co,, 6 C. P. 14; Patter- Sup Ct. x882)r5 Baltimore, etc.,. R. Co,, v*. 
son’s Ry. Acc. Law, 9, 28; x Sutherland on Kemp, 61 Md. 74, 619; s. c., 18 Am. dt 
Dam, 21 jvfy, ; Id, 47 etseq.; Beauchamp Eng. R. R. Cas, 220; Jucker v. Chicago^ 
2^. Saginaw Mining Co., so Mich. 163; Balti- etc., R. Co., 52 Wis. xso; s. c,» 2 Am. & 
more, etc., R. v* Kemp* 61 Md. 74; s, c., x8 En^ K. R. Cas. 41; Delie v. Chicago, etc.. 
Am, h Eng, R. R. Cas. 220J McNamara v. R. Co,, 51 Wis, 400; s. c,, 5 Am. & Eng. 
ClintonviUe, 6^ Wis. 207; s* c., 51 Am. R. R. Cas. 464; Louisville, etc., K. Co. t*. 
Rep. 722. Jones, xo8 Ixid.) s. c,, 28 Amtw & Eng, R, R* 

2 * No Xdabll^> l;f Negligence not shown Cas. 170. 
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whole or in part attributable to defendant’s negligence/ and 
whether the plaintiff’s conduct — he having notice of a prior 
disease, or predisposition to disease — was such as to constitute 
contributory negligence, and become a proximate cause of an 
aggravation or development of the disease/ But where an injury 
or disease is caused by the negligence of a defendant, it will be 
no defence for him that such injury or disease was enhanced by 
surgical treatment, provided the person injured used reasonable 
care in the selection of a surgeon.® 

15. Special Application of the Doctrine. — In the foregoing sec- 
tions of this article the general principles of the law of contribu- 
tory negligence have been stated ; and we may now consider some 
special applications of those imnciples, thus: — 

16. Plaintiffs Previous Knowledge of the Danger. — If the injured 
person had no actual knowledge of the danger that threatened 
him, and if in the exercise of ordinary care under the circumstatices 
he would not have apprehended such danger in time to have 
avoided the consequences of defendant’s negligence, he cannot be 
charged with contributory negligence.'*' It follows that there must 


1. But it is for the Jury to determine the 
Question.— Louisville R. Co. v. Falvcy, 
104 lad. 409; s. c., 23 Am. & Eng. R. R. 
Cas. 522; Louisville R. Co. zu Jones, loS 
Incl.; s. c, 28 Am. &: Eng. R. R. Cas. 170 ; 
Terre Haute R. Co. t/. Buck, 96 Ind. 
346; s. Ct, 18 Am. & Eng. R. R. Cas. 234; 
Brown v. Chicago, etc., R. Co., 54 Wis. 
3425 s. c., 3 Am, & Eng. R. R. Cas. 444; 41 
Am. Rep. 41 ; Baltimore, etc., R, Co. z\ 
Kemp, 61 Md. 74, 619; s. c., 18 Am, Sc 
Eng. R. R, Cas. 220 ; 48 Am. Rep. 134. 

2 . Diseased Condition as Evidence of 
Oontrihutory Kegligence. — The principle 
stated in the text legitimately results from 
the preceding doctrines, although, perhaps, 
it cannot be supported by any direct au- 
thority. I£ a man in the last stages of 
heart disease should become a passenger 
on a railway train, knowing his own condi- 
tion, but giving no notice of it to the car- 
rier, and while being carried by the railway 
his death should be occasioned and has- 
tened by a slight shock, insuiheient to in- 
jure even a delicate woman, it might very 
properly be left to the jury to say whether 
the passenger had not assumed the risk, 
or been guilty of contributory negligence, 
in so takmg passage 5 and perhaps in such 
case it might be said, as matter of law, the 
facts being undisputed, that the heart dis- 
ease was the proximate cause, and the 
railway shock only the immediate occasion, 
of the death of the passenger. The case 
of Jackson t/. Railroad Co,, 87 Mo, 422; 
s, c., 25 Am, Sc Eng. R, R. Cas. 327, supports 
2he doctrine of this illustration as to proxi- 
mate cause; and Reading, etc., R. Co. P* 
Eckert (Pa.), 2 Cent Rep, 790^ 793, may be 


regarded as in line with the text, as well as 
with the doctrine, of this note. See also 
Renncker v. So. Car. R. Co., 20 So. Car. 
2i8; s. c., 18 Am. & Eng. K. K. C'as, 1 ^9, 
152, 153; Willetts 7'. Buffalo, etc., R, Co., 
14 Barb. (N. \\) 

3 . Surgical Treatment enhancing Effects 
of Injury, — Sautcr Railroad ('o., 65 
N. Y. 50 ; s. c., 23 Am. Rep. iS ; laons 
Erie R., 57 N. Y. 489; Collins ?». Council 
Bluffs, etc., R. Co,, 32 Iowa, 324 ; .s, c., 7 
Am. Rep. 200; Ginna 7'. Railrt>ad Co., 8 
Hun (N. Y.), 494; 67 N, V. 5(?5; Page 7% 
Sumpter, 53 Wis. 652; Pullman Palace 
Car Co. 7^ Hluhm, T09 ill. 20 j s. c., 18 Am. 
& Eng R. R. Cas 87. 

4 . Plaintiff Ignorant of Danger. — Ficer 

V. Cameron, 4 Rich, (H. ('ar.) 228; s. c.* 55 
Am, Dec. 663 and note 672 ; 2 Tlmmp. mi 
Neg. 1172, § 18; Beach on Cont Neg. 38; 
Deering on Neg, § 16 ; Jeffiey Keokuk, 
etc., R. Co., 56 Iiwa, 546; s. c,, 5 Am. *k 
Eng. K. R. Cas. Langantc St. Louis, 
etc., R. Co., 72 Mfc 393 ; s. c., 3 Am, Sc Eng, 
R. R, Cas, 355; Dash v. Fit^shugh, z I*ea 
(Tenn.), 307; SicGuirc re Spence, 91 N, Y* 
303? Gray 7/. Scoii, 66 Pa. St. ;j45; Fowler 
2/. Baltimore, etc., K, Co,, 18 w, Va, 570; 
s. c,, 8 Am. k Eng. R. R. Cas. 480; Wash- 
ington 7c B, & O, E. Co,, 17 W. va. 190; 
s. c., 10 Am. Sc Eng, R. li Cas. 740; T(iir- 
teenth St,, etc,, H. Co, v, Bottdrou, oa 
Pa, St, 475} s* c., 2 Am. Sc Eng.^R. R, 
Cas, 30, 37 Am, Rep. 707 j Meuarry 
Loomis, 63 N, Y. icu 5 a. c., 20 Am, Rep. 
510; Varney p. Manchester, 58 N. H* 430; 
s. c., 42 Am. Rep, 592 *, Murray ip, McShaiie, 
$z Mcl. 2S7 ; »• 36 Am* Rep* 367 } Bennett 

Pm Railroad Co#, xoa U, S* 5771 i* 0*1 1 Am* 


04 



Prior Knowledge CONTRIBUTORY NEGLIGENCE, of the Danger* 


be knowledge of the danger, or sufficient reason to apprehend it, 
to put a reasonable and careful man on his guard, or there can be 
no contributory negligence.^ But even though the person injured 
knew of the danger, or had reason to apprehend it, yet it does 
not necessarily follow that he has been guilty of contributory 
negligence. Notwithstanding his knowledge of or reason to ap- 
prehend danger, he may have been in the exercise of ordinary 
care to avoid injury; and in such event his injury may be solely 
due to the negligence of another.^ Thus one may voluntarily and 
unnecessarily expose himself or his property to a known danger, 
without being guilty of contributory negligence, as a matter of 

^ Eng. R. R. Cas. 71 ; Hayward v, Merrill, But these cases do not have the meaning 
94 III. 349; s. c., 34 Am. Rep. 229 and that is imputed to them by the rule as 
note. stated. They hold either, rst, the doctiine 

** Contributory negligence is not imputa- of the text, that it is not contributory neg- 
ble to a person for failing to look out for a ligence not to look out for danger when 
danger, when, under the surrounding cir- there is no reason to apprehend any, or 2d, 
eumstances, the person sought to be charged that a mere failure to anticipate the negli- 
with it had no reason to suspect that danger gence or wrong-doing of another is not 
was to be apprehended.” Langan v. St. contributory negligence when it does not 
Louis, etc., R. Co., 72 Mo. 392 ; s. c., 3 Am. amount to a want of ordinary care, or is 
& Eng. R. R. Cas. 355. only a remote cause or the mere condition 

It is also somewhat loosely said that a of the injury; and so the rule is understood 
person is not chargeable with contributory and stated by Mr. Beach. Beach on Cont. 
negligence in failing to anticipate the fault Neg. § 13. 

or negligence of another, — 2 Thomp. on 1. Reason to apprehend Danger must 
Neg. ii72,§iS; Shearman & Redf. on Neg. exist. — Deering on Neg. § 16; Beach on 
•§ 31; Deering on Neg. § i6, — and that one Cont. Neg. p. 39; Cases cited in note 4, 
person has a right to rely upon the presump- page ‘54. 

tion that another will act with due care, 2. But Knowledge of Danger not Kegli- 
Shearman & Redf. on Neg. § 31 ; Deering gence, perse. — Beach on Cont. Neg. pp. 
on Neg. § 16; and many cases are cited in 39, 40; Shearman & Redf. on Neg. § 31 ; 
support of these statements of the rule. Deering on Neg. §§ 23, 24; Weed v, Bal- 
Kellogg v, Chicago, etc., R. Co., 26 Wis. ston Spa, 76 N. Y. 329; Turner Buchanan, 
223 ; Fox V, Sackett, 10 Allen (Mass.), 535; 82 Ind. 147 ; s. c., 42 Am. Rep. 485 ; Henry 
Baker v. Pendergast (Ohio), 8 Cent. L. J. Co. T. Co. v, Jackson, 86 Ind. iii ; $. c., 
334 ; Damour v. Lyons, 44 Iowa, 276 ; Shea 44 Am. Rep. 274 ; Osage City v. Brown, 27 
v. Potrero, etc., R. Co., 44 Cal. 414; Cleve- Kan. 74; Mahoney ik Metropolitan R. Co., 
land, etc., R. Co. %f, Gerry, 8 Ohio St. 570; 104 Mass. 13; Dewire v, Bailey, 131 Mass. 
Robinson z'. Railroad Co., 48 Cal. 409; Har- 169; s. c., 41 Am. Rep. 219; Thomas v, 
pell Curtis, i E. D. Smith (N. Y.), 78; Mayor, etc., 2$ Hun (N. Y.), no; Estelle 
Brown Lynn, 31 Pa. St. 510; Fraler r, Lake Crystal, 27 Minn, 243; Wheeler*^. 
Water Co., 12 Cal, 555 ; Newson 7/. N. Y. Westport, 30 Wis. 392; Albion v, Hetrick, 
Cent, R.Co., 29 N. Y. 383; Snyder z'. Rail- 90 Ind. 545; Jeffrey zf, Keokuk, etc., R, 
road Co., n W. Va. 14; Kansas Pac. R. v, Co., 56 Iowa, 546; s. c,, 5 Am. 8 c Eng. R. 
Ward, 4 Colo. 30; Morrisey Wiggins R. Cas. 568; Dublin, etc., R. Co. z/. Slattery, 
Ferry Co,, 47 Mo, 521 ; s. c., Thomp. Car. of 3 L. R. App. Cas. 1155 ; s. c., 19 Alb. L. J. 
Pass, 243 ; The Mongerton, I Swabey, 120; 70; Reed Northfield, 13 Pick. (Mass.) 
Vennall v. Garner, i Cr. & M. 21; Ernst 94; s. c., 23 Am. Dec. 662; Frost v, Wal- 
u. Hudson River R. Co., 35 N. Y. 9, 35; tham, 12 Allen (Mass.), 86; SnowaHousa- 
Barton v, Syracuse, 37 Barb. (N. Y.) 292, tonic R. Co., 8 Allen (Mass.), 450; Coombs 
299; Gee V, Metropolitan R, Co., L* R. 8 v. New' Bedford Cordage Co., 102 Mass. 
< 2 * B. 161, 171; Carroll w. New' Haven R. 572, 585; s. c., 3 Am. Rep. 506; Marble z^, 
Co., t Duer (N. Y.), 571; Reeves v, Dela- Ross, 124 Mass. 44; Evans z/. Utica, 69 N. 
ware, etc., R. Co., Pa. St. 454; Fisk v, Y. 166; s. c., 25 Am. Rep. i6^; Bassett v. 
Wait, 104 Mass. 71; Moulton t>, Aldrich, Fish, 75 N. Y. 303; Ochsenbem z/. Shapley, 
28 Kan. 300; Foyz/. Brighton, etc., R. Co., 85 N. Y. 214; SchaeHer v, Sandusky, 33 
18 C. B. (N. S.) 225; Clayards v, Det- OhioSt 246; Pittsburgh, etc., R.Co. z^.Tay* 
trick, t2 Q. B* 439; Beisicgel v, N. Y. Cent, lor, 104 Pa. St, 306 ; s* c., 49 Am. Rep. 580; 
H. Co., 34 N. Y, 622; Philadelphia & Iron K, Co. v* Mowery, 36 Ohio St 418; 
Trenton K. Co. z'. Hogan, 47 Pa. St 244. s. c,, 3 Am. 8 c Eng. R. R. Cas. 361. 

S5 



Ptior Knowledge CONTRIBUTORY NEGLIGENCE. of the Banger* 


law ; ^ and while in so doing he is held to assume all risks of injury 
which a careful and prudent person would apprehend as likely 
to flow from his conduct,® yet if injured by the negligence of 
another, without any negligence upon his own part proximately 
contributing to the injury, he may recover and it is usually held 
a question for the jury whether he was in exercise of due care to 
avoid the known danger.^ But there seems to be a presumption 
of fact, which may be rebutted, that there has been contributory 
negligence.^ 


1 . And Exposure to a Known Banger not where his own safety required his attention 
always Kegligence. — Beach on ContNeg. to his surroundings without one niomunt’s- 
. 39 j Clayards^. Dettrick, X2 Q. B. 439 i interruption. If he risked himself in such 
Her N. Y. Cent. R. Co., 49 N. Y. 47 ; a place, he must take whatever injury came 


li 



520; s. c., 29 Am. & Eng. R. R. Cas. 179, Cas. 64. See also Erie v. Magiil, loi 
55 Am. Rep. 833; Baldwin v. St. Louis, Pa. St. 616; s. c., 47 Am. Rep. 739; Cor-* 
etc., R. Co., 63 Iowa, 210; s. c., 15 Am. & lett v, Leavenworth, 27 Kan. 673; Mehan 
Eng. R. R. Cas. 166; Greenleaf 33 ubuque, v. Syracuse, etc., R. Co,, 73 N. Y. 5S5; 
etc., R, Co., 33 Iowa, 52, 59; Holmes v, Mansfield, etc., Coal Co. v. McEnery, 91 
Clark, 6 Hurl. & N. 349, 7 Hurl. & N. 937 5 Pa. St. 185; s. c., 33 Am, Rep. 662. 
s. c., 3 Thomp. on Ncg. 953, 966; Dublin, 3 . When he may recover for Negligent 
etc., R. Co. z/. Slattery, 3 L. R. App. Cas. Injury. — *‘Some lisks aic taken 1 >y the 
1155; s. c,, 19 Alb. L. J. 70; Rexter %f. most prudent men ; and the plaintiff is not 
Storin, 73 N. Y. 601 ; Wassuer v. Dela- debarred from recovciy for his injury if 
ware, etc., R. Co., 80 N. Y. 212; s. c., i he has adopted the com sc which most pru* 
Am. 8 c Eng. R. R. Cas. 123, 36 Am. Rep. dent men would take under similar citciuu- 
608. stances ” (Shearman & Reclf. on Nog. § 31). 

“It IS not a universal rule that the de- “This doctrine has often been applied, and 
fendant is excused from liability merely is peculiarly applicable to cahcs like this, 
because the plaintiff, knowing of the dan- The obstruction is seen in the siieet. There 
ger caused by defendant’s negligence, vol- is room to pass it. It is not known that it 
untarily incurs that danger.” Harris v. will cause fright; and the traveller, with 
Township of Clinton (Mich. 1887), 7 ^Yest. due care, knowing the temper of hi^ horsc's. 
Rep. 666. and having control of them, believing thero 

So where a tenant, while using a stairway is no danger, attempts to pass. In <U«ng 
left in an unsafe condition by the landlord, this, he is not guilty of negligence, 1 le 
was injured, it was said, “The fact, if takes the rusk which a prudent man would 
proved, that the plaintiff had previous take, and nothing more. Such an assum])- 
knowledge that the stairs were m a danger- tion of risk affords no excuse for the wrong- 
ous condition, would not be conclusive evi- doer,— ‘the party who wrongfully jilaced 
dence that the plaintiff was not in the exer- the obstruction m the street,” Turner v. 
cise of due care.” Looney v, McLean, 129 Buchanan, 83 Ind. 147; s. c., 43 Am. Rep. 
Mass. 33; s. c., 37 Am. Rep. 295; Dewire 485; Mahoney Metropolitan R. Ho., 104 
V. Bailey, 131 Mass. 169; s.c., 45 Am. Rep. Mass. 73; Dewire v. Bailey, 131 Ma^s. 169; 
219, s. c., 41 Am. Rep. 2r9. 

“The fact that a person voluntarily takes 1 Cases ItOT to deoM Hanlon 

some risk, is not conclusive evidence, under v. Keokuk, 7 Iowa, 4^; «. c., 74 Am* Dec. 
all the ciicmnstances, that he is not using 276; Harris®'. Township of Clinton (Mich, 
due care.” Lawless Conn. River R. Co., 1887), 7 West Rep. 666; Dewire w. Bailey, 
136 Mass, i; S.C., 18 Am. & Eng. R. R. 13^ Mass. 169; s. c., 41 Am. Eep. 

C^. 96. ^ though it may lie 

2. But Person so exposing Hi^elf as- clear that the plaintiffs conduct inan en^ 
stimes Ordinary Bisks. — Goldstein 2/. Chi* deavor to avoid danger actually contributed 
cage, etc., R. Co., 46 Wis.404; Pimbufgh, to hie injury. Iron K. Mowery, 36 
etc., R. Co. V. CoUws, 87 Pa. S>t 405; s. c., OWie St, 4<B! S. «» 3 Am. & Eng, IC fc 
30 Am. Rep. 371. Cas* 

Plaintiff “ vokntarihr and nee^l^lf pot , 

incurring any liability ae a wrpiptg-dQfejr* 






Danger incnrred CONTRIBUTORY NEGLIGENCE. 


to save life. 


17. Danger incnrred to save life. — It is said that one who is 
injured by the negligence of another while attempting to save the 
life of a person imperilled by that negligence, is not himself guilty 
of contributory negligence.^ But the true rule in such cases is, 
that contributory negligence is a question of fact for the jury.* 
And if it appears that the attempt was not so rash as to entail 
certain injury, a recovery will be sustained.® “The fact that the 
injured person did some act by which he incurred or increased 
danger does not necessarily involve negligence which will prevent 
a recovery when the danger was created by some unlawful act ** of 
the person inflicting the injury.**^ But it would seem that the 
contributory negligence of the person sought to be saved will be 
imputed to the savior;® yet if the act of the latter could have 
been discovered by the exercise of ordinary care by the defendant 
in time to have avoided the infliction of the injury, although the 
danger of the person saved would not have been, the defendant is 
liable.® And so the defendant is liable when the person saved 

45 Mo. 449; Forks Township v. King, 84 greater, and involves those who were with 
Pa. St. 230 ; Estelle v. Lake Crystal, 27 the old man, to some extent, in the care- 
Minn. 243; Frost v. Waltham, 12 Allen lessness, in not pi eventing him from going 
fMass.), 85; Osage Cityz^, Brown, 27 Kan. upon the track; or, at all events, keeping 
74; Wheeler Westport, 30 Wis- 392: close to him with watchfulness while he 
Evans Utica, 69 N. Y. 166; s. c., 25 was on it.” Evansville, etc., R. Co. Hiatt, 
Am. Rep. 165; Reede'. Nortbfield, 13 Pick. 17 Ind. 102, 104. 

< Mass.) 94; s. c., 23 Am. Dec. 662; Beach The doctrine of the text is certainly 
on Cont. Neg. p. 40. reasonable. The person inflicting the in- 

X. Not Contributory Negligence to try to jury should not be held liable unless he 
save Life. — Beach on Cont. Ne^. p. 45. would have been liable to the person origi- 
In the opening part of § 15 of his excel- nally in danger, except in cases where he 
lent work Mr. Beach thus broadly states could, by the exercise of ordinary care, 
the rule ; but this statement may be con- have discovered the danger of the rescuer 
sidered as qualified by the doctrines that in time to have avoided injuring him. See 
immediately follow. Whether it is negli- Donahoe zu Wabash, etc., R. Co., 83 Mo. 

f ent under the circumstances cannot usually 560 ; s. c., 53 Am. Rep W4. 

e determined by the court as a matter of 6. When not Imputable : Related Ques- 
law. tions. — “It is to be observed that it is 

2 . But the Question is for the Jury* — only when the railroad company, by its 
Linnehan z/. Sampson, 126 Mass. 506; s. c., own negligence, created the danger, or 
30 Am. Rep. 692, through its negligence is about to strike a 

3 . When a Recovery may be had,— person in danger, that a third person can 
Eckert v* L. I. R. Co., 57 Barb. (N. Y.) voluntarily e.xpose himself to peril in an 
55 5 ; 43 N. Yt 503; s. c., 3 Am. Hep, effort to rescue such person, and recover 
72 r, for an injury he may sustain in that at- 

4 . Banger created by Wrongful Act, — tempt. For instance, if a man is lying on 
Pierce on Railroads, 328, Twomley the track of a railroad intoxicated or 
Cent. Park, etc., R. Co., 69 N. Y. 1 58 j s, c., asleep, but in such a position that he could 
25 Am. Rep. 163 and note. ^ not be seen by the men managing an ap- 

6. Is Negligence of Saved imputable to proachmg tram, and they had no warning 
Saviort— “ Why was Hiatt injured? Be- of his situation, and another seeing his 
cause his father was carelessly remaining danger should go upon the track to save 
upon the railroad track, in front of an his life, and be injured by the train, he 
approaching train, which it was his duty to could not recover the train men zvere 
avoid, . , , but which he carelessly failed pUlty of negligence with respect to the 
to do. If it be said that the father was old rescuer^ occurring after the beginning of his 
and feeble, and unable to get out of the attempt^ Donahoe v, Wabash, etc., R. 
way of the train, then wc say, the careless- Co., 83 Mo, 560; s. c., 53 Am. Rep. 594 ; 
ness, the rashness, of going upon the track Evansville, etc., K. Co, v, Hiatt, 17 Ind, 
in front of an approaching train was still 10s, 104* 
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Baxiger iacnrred in C ONTRIJB UT OR Y NR GLIGRNCR . Discharge of Duty^ 


was incapable of contributory negligence,^ or was free from such 
negligence,® provided there was negligence on the part of the 
defendant toward such person or toward the plaintiff,® 

18. Danger incurred in Discharge of Duty. — A person whose duty 
it is to care for the safety of others intrusted to his care, is not 
guilty of contributory negligence in remaining at his post of duty 
and sacrificing his life in endeavoring to avert a danger to those 
in his care, but from which he might have escaped himself.* He 
whose duty it is to care for the safety of others, may do so, even 
though his duty leads him into great and visible dangers, and not 
be chargeable with contributory negligence.® But the injured 
person must not have created the danger or been guilty of the 
negligence from whose consequences he tried to save others, or 
his recovery will be barred.® And it must appear that he was in 


1. Person saved non sui Jtiris. — “Xo 
negligence is imputable to a child as young 
as the one killed by this train.” Donahoe 
r. Wabash, etc., R. Co., 83 Mo. 560; s. c., 
53 Am. Rep. 594, 597; Eckert v. Long 
Island R. Co., 43 N. Y. 502 ; s. c., 3 Am. 
Rep. 72 t 

2 . If Person saved not Negligent, De« 
fendant liable. — Perhaps no direct author- 
ity can be found for this position, but it 
follows of necessity from the doctrines of 
the cases heretofoie cited. If the person 
saved was in danger without fault on his 
own part, then the person who rescued 
him could stand in no worse posi *on j but 
the doctrine might be qualified if the at- 
tempt at rescue should be made under 
such circumstances that it would be mani- 
fest that there was little hope of success, 
and if injury, in fact, followed to the per- 
son first in dancer and the intended rescuer. 

3 . Provided Defendant was Negligent — 
In the case of Donahoe v, Wabash R. Co., 
$3 Mo. 560 ; s. c., 53 Am. Rep. 594, already 
quoted from extensively, the facts were, 
that the plaintiff, Mrs. Donahoe, was struck 
and injured by a train while trying to save 
the life of her infant child, which had wan- 
dered upon a railroad track in front of an 
approaching train. In the course of a very 
admirable opinion, Henryk % said, “If the 
railroad company is not chargeable with 
negligence with respect to the person in 
danger, the case 01 the person who at- 
tempted to rescue him, and was injured 
must be determined with reference to the 
negligence of the company in its conduct 
toward him, and his in malting the attempt. 
In other words, the negligence of the com- 
pany as to the person in danger is im- 
puted to the comj^ny with respect to him 
who attempts the rescue ; and if not guilty 
of neglipnee as to such person, then it is 
only liable for negligence occurring with 
regard to the rescuer, after his efforts to 
rescue the person in tteger commenced.” 


And this was all that was decided in the 
much misunderstood case of Evansville, 
etc., R, Co V. Hiatt, 17 Ind. 102. It is 
there said, “As the injured party, then, 
was in fault in continuing so long upon the 
track, if not, indeed, in going upon it at 
all under the circumstances, and the 1 ail- 
road opeiatives, after they discovered the 
condition of the persons, were guilty of no 
neglect m trying to avoid the collision, the 
plaintiff cannot recover.” In another part 
of the opinion it is said that the railroad 
employees “were guilty of no manner of 
negligence whatever j ” and this was the 
basis of the decision. 

4 . Not Contributory Negligence to dis- 
charge Duty. — “A locomotive engineei, 
killed by remaining upon his engine when 
a collision was imminent, and taking meas- 
ures to stop his train, is not chargeable 
with contiibutory negligence as matter of 
law, although he might have esca})ed in- 
jury by leaving his post.” Head note Cot- 
trill V Chicago, Milwaukee, & St. Raul 
R. Co., 32 Am. Rep. 796* s. c., 47 Win, 
634; Patterson’s Ry. Acc. Law, page 378, 

§ 33I' 

5 Even though Dangers are Apparent. — 

An engineer w'ho remains at his post and 
faces danger is not to be deemed negligent. 
An engineer in charge of 11 train laden with 
men, women, and children, is not bound to 
leap from his engine to escape impeiKling 
danger. If he believes his duty re(|uircs 
him to do what he can to save those under 
his charge, and he braves death in the dis- 
charge of that duty, the law has for him no 
censure, but has, on the contrary, high com- 
mendation and respect.” Pennsylvania Co. 
V. Roney, 89 Ind. 453; s* «** Am. k Kng. 
R. R. Cas. 233 ; 46 Am. Rep. 173} Central 
R. Co. V, Crosby, 74 Oa. 737 ; a. c., 58 Am. 
Rep. 463. 

0. Bur fmom m lujufed mmt have 
been Free from fault-- Centrai E. Co. 
Sears, 61 Ga. 279, 
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to Defendant. 


reasonably have foreseen as one of the hazards of the place. ^ In 
such an instance the injury results, not from a known danger, the 
risks of which were assumed, but from some e.xtraneous cause.* 

19. Defendant’s Knowledge of the Danger. — The converse of some 
of the foregoing rules may be found in the doctrine, that, if 
-defendant knew, or had reason to apprehend, special dangers from 
his acts or omissions, or had greater capacity for understanding 
the harmful results likely to flow from his conduct than the injured 
person had, he will be liable, notwithstanding acts or omissions on 
the part of the injured person, that with equal knowledge cif the 
danger, or capacity to apprehend it, would have been ctnitributory 
negligence.® This, however, is but a special applicatitm of the 
general rule, that, in determining whether plaintiff wa.s guilty of 
a want of ordinary care, contributing to his injury, his conduct 
and that of the defendant must be considered iit the light of the 
attending circumstances ; and, when so considered, a want of 
extraordinary care on the part of the plaintiff is not sufficient to 
bar his action, if the defendant, knowing of dangers which the 
plaintiff had no reason to apprehend, was guilty of a want of 
ordinary care to avoid injuring the plaintiff.'* 


Wood’s Master and Servant (2d ed.)»§ 326, that would result: heme the* nc«lip,<‘nr(* 
et seq.; Simmons v. Chicago, etc., R. Co., of the foreman in sending Iilin ovtr tlie iu* 
no IH- 340; s. c., 18 Am. & Eng. R. R. with the ladle of iron was the onlv nettli- 
Cas. 50; Farwell v* Boston, etc., R. Co., 4 gent cause of the injury. In othei wouls* 
Met (Mass.) 49; s. c., 38 Am. Dec. 339; the injured man, in view oi his knowledge, 
Murray v. So, Car. R. Co., 1 McMullan’s (S. exercised ordinary care, while the fnieniaii, 
Car.), 385; S.C., 36 Am, Dec. 268 and note, in view of hi.s knowledge, did iu>t. Sinitii 
As applications of the doctrine when no Car Woiks (Mich.), 12 Am. & Kng, 
contractual relation exists, see Goldstein v. Corp. Cas. 269; Lynch p, Nurdin, i Q. Ik 
Chicago, etc,, Co., 46 Wis. 404; Wohlfohrt?/. 29; Clark p. Chambers, L. R. 3 15 . Div. 

Beckert,92N.Y.49o; S.C., 44 Am,Rep.4o6, 327; Stout p Sioux City, etc., R. Co., 
1 , In 60 far as reasonably to be foreseen, 2 Dill. (U. S.) 294 ; Railroad Co. p. Stout, 
“ ' n Kef ‘ • 


-Wood’s Law of M. & S. 2d ed. §§ 349, 

3 S 3 , 357 , 359 . 385. 387- 

2 . Gray v. Scott, 66 Pa. St, 345. 

%. Defendant liable if be knew of Danger 


17 Wall. 657; Reffc v. Milwaukee, etc., 
R. Co., 21 Mum. 207; s. c,, 18 Am, Rt*p. 
3935 Hairiman p. Piusbmgh, etc., R, Co, 
Ohio), X3 N. E, Rep. 451 ; l*hiladel(»hia* 


when Hainidff Ignorant of.— -Thus, where etc., K, Co. p Spouren, 47 Pa, St. 
a common laborer in an iron foundry was Baltimoie, etc., R. Co. p. Rowan, 104 *fud. 
directed by the foreman to assist another 88 ; s. c., 23 Am. in Kng R, R. Cas. 
employee m carrying a ladleful of molten Louisville, etc., R. Co. p. Krowlvy/iic 
iron over an icy passage-way, and in so Ind. 18, 32 ; s. c., 28 Am. ik. Kng R. IL 
doing was killed by an explosion resulting Cas. 308; Ford p. Fitchburg R, Co., iw 
from the spilling of the molten metal on Mass. 240; s. c., 14 Am. Rep. 598; Holden 
the ice, it was Md that, although he had v. Fltchbuig R. Co., *29 Mass* 268; ». c,, 
assumed the ordinary risks of the employ- 2 Am. & Eng, R. R, Cas. 94, 37 Am. Her. 



held to have assumed the risk of the danger etc., R, Co., 94 N. Y. 374 s c*. %< Am. 6s 
yhidu to muty, b^use he \vss Eng. R. R, Cas. *49, 46 Am. «iip. i^; 

Ignorant o| the off«wts that would fpllovy Pennsylvania R. Cofo. Ottler, it pa. St. 

• 7 ’*^ i'f, ®- «'• 78 Am. pec, sm; Rianaom v. 

tee, «£ which dfogw foreman had full Labrot, 8j Ky, 638: «. 1 , w Am. Rep. 
Nowl^_ «*d Med.to wn him. He *93, igdj Tonw tTshownt^^Mliaii* Cm, 
took tho i!tsik-pt ^n»i?t Bfe..acd may even 66 Wia. Sj AtT^ R«fc Sfc 

^*** 


%av« hem m aiwte the iron to Louis, etcu \ 

1^ Iwi m l^llon to know 4 TbiM 

the real the mjqry Cont, ^g* f mW r. Slusr^ 
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Inevitable 


CONTRIBUTORY NEGLIGENCE. 


Accident* 


20* Inevitable Accident — There is no liability for an injury 
inflicted by one person on another, even though the injured 
person be free from fault, if the cause of the injury was unusual, 
and one which reasonable and careful human foresight could not 
have foreseen as such, and which under the circumstances such 
care and foresight should not have guarded against.^ Such an 
injury, without any want of ordinary care on the part of the 
person inflicting it, is held an inevitable accident. But where an 
accident and want of ordinary care concur in producing an injury, 
the negligent person is liable for the consequences if without his 
negligence the injury would not have been caused by the accident 
alone. ^ 


mento & Placerville R. Co., 6i Cal. 321 ; it would not have occurred, the negligent 
s. c., 8 Am. & Eng, R. R. Cas. 273; Whir- person is liable, i Am. & Eng. Ency. of 
ley V. Whiteman, i Head (Tenn.), 61 1; L.. 176, § 5, tit. “Act of God;” 2 Thomp. 
Kerwhackcr v. Cleveland, etc., R. Co., 3 on Neg. 1085, § 3, 10S7, § 4; Patterson’s 
Ohio St. 172 ; s. c., 62 Am. Dec. 246. Ry. Acc. Law, 34; Loid’i» 1 Jail iff- Jurats, 

1. Inevitable Accident causing Injury. — etc., v. Corp. of Trinity House, L. R. 5 
Beach on Con t. Neg. pp. 38, 39; Cooley on Exch. 204, L. R 7 Exch. 247; s. c., 2 
Torts, 80; I Am. & Eng. Ency, of L. 82, Thomp. on Neg. 1063; Salisbury z/. Her- 
tit. “Accident;” id. 173, tit. “Act of chenroder, ro6 Mass. 458 ; s. c., 2 Thomp, 
God.” on Neg. 1067, 8 Am. Rep. 354. 

“No case or principle can be found, or if In the case last cited it is said, “The 
found can be maintained, subjecting an in- fact that a natural cause contributes to 
dividual to liability for an act done without produce an injury which could not have 
fault on his part ... All the cases con- happened without the unlawful act of the 
cede that an injury arising from inevitable defendant, does not make the act so remote 
accident, or, which in law or reason is the as to excuse him.” 

same thing, from an act that ordinary human And the same principle has been stated 
cate and foresight are unable to guard thus: “ We apprehend that the concurring 
against, is but the misfortune of the suf- negligence which, when concurring with 
ferer, and lays no foundation for legal re- the act of God, produces the injury, must 
sponsibility.” Harvey v. Dunlop (Lalois be such as in itself is a real producing 
Sup.), Hill & Deiiio (N*. Y.), 193 ; Holmes cause of the injury, and not merely^ a fanci- 
2'. Mather, L. R. lo Exch. 261 ; s. c., i6 ful or speculative or microscopic negli* 
Am. Rep. 3S4 ; Brown v. Collins, 53 N H. gence, which may not have been in the least 
442; s. c,, 16 Am. Rep. 372; i Thomp. on degree the cause of the injury. In other 
Neg. 61; the Nitro-Glycerine Case, 15 words, if the act of God in this particular 
Wall. (U, S.) 524; s, c., I Thomp. on Neg. case was of such an overwhelming and 
42; Lasce v, Buchanan, 51 N. Y. 476; s. c., destructive character as, by its own force, 
10 Am. Rep. 623 ; i Thomp. on Neg. 47 ; and independent of the particular negli- 
Shcldon V. Sherman, 42 N. Y- 484 ; s. c., gence alleged or shown, produced the in* 
X Am. Rep. 569 ; Bizzell Booker, 16 Ark. jury, there would be no liability, though 
308. there was some negligence in the mainte- 

^ 2, Accident and Kegligence in Combina- nance of the particular structure. To 
tion. — “An accident may be defined as an create liability, it must have required the 
event happening unexpectedly and without combined effect of the act of God and the 
fault ; if there is any fault, there is liability.” concurring negligence to produce the in- 
Cooley on Torts, 80, note 2; Leamez^. Bray, jury.” Balt., etc., R. Co, a School Dist, 
3 East, 593. 96 Pa. St 65 ; s, c., 2 Am. Sc Eng. R. R, 

The distinction between an accident and Cas. 166; EUett?7. St. Louis, etc., R. Co., 
an act of God seems to be, that in one case 76 Mo. 518; s. c., 12 Am. & Eng. R. K. 
there is not, and in the other case there is, Cas, 183 ; Phila., etc., R. Co, Anderson, 
the presence and operation of major. 94 Pa. St 356; s. c., 6 Am. & Eng. K, R. 
Patterson’s Ry, Acc. Law, 35, i Am. Sc Cas. 407 ; Davis v. Cent Vt. K. Co., 54 
Eng. Ency. of L. 144, § 2, Vt 84; s. c., ti Am. & Eng, K. R. Cas. 

But, as stated in the text, if negligence 173; Lambkin tf. Railroad Co., s App. Cas. 
combines and concurs with either an in- (Eng.) 352; Dixon z'. M. Board of Works, 
evitable accident or the act of God as a 7 Q. B. D. 418 j Truitt v. Hannibal, etc., R. 
proximate cause of an. injury, without which Co., 62 Mo. 527. 

U 
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21. Ifatural Conseq^uences always Proximate. — But a want of ordi- 
nary care substantially contributing to cause an injury is not 
excused because the particular consequences are unusual and 
unexpected, and such as would not ordinarily have been foreseen, 
provided the want of ordinary care was such that it might have 
been foreseen that some injury was likely to result from it 
Natural consequences are always proximate, in the absence of any 
intervening efficient cause, even though such consequences had 
never followed before, and could not have been anticipated.^ And 
a want of ordinary care on the part of the injured person con- 
tributing in natural and unbroken, though unusual and extraordi- 
nary, sequence to cause the injury, breaks the chain of causation, 
and becomes an intervening cause of the injury that relieves the 
person inflicting the injury from liability.^ 

22. Contributory Negligence of Children. — While the test of ordi- 
nary care is applied throughout the entire law of negligence, yet, 
as we have seen, it is ordinary care under the circumstances and 
conditions.® Thus, what would be ordinary care for one person^ 
might be culpable negligence in another ; and conduct which on 
the part of a person of full age and average capacity would be 
held contributory negligence, as a matter of law, might be ordi- 


1. Unusual Consequences may be Proxi- 
mate.— Cooley on Torts, 70, 75; Pollock 
on Torts, 32-45 ; Wharton on Neg. §§ 74- 
78 ; Terre Haute, etc,, R. Co. z/. Buck, 96 
Ini 346 ; s. c., 18 Am. & Eng. R. R. Cas. 234, 

49 Am, Rep. 168; Baltimore, etc,, R. Co. 
V. Kemp, 61 Mcl. 74 and 619? s. c., 18 Am. 
& Eng. R. R, Cas. 220; Jeffersonville, etc., 
R. Co. V. Riley, 39 Ind. 568; Binford v. 
Johnson, 82 Ind. 426; s. c,, 42 Am. Rep. 
508 j Bellman v. Indianapolis, etc., R. Co., 
76 Ind. 1 66; s. c,, 6 Am. & Eng. R. R. Cas. 
41 ; 40 Am. Rep. 230; Milwaukee, etc., R. 
Co. V. Kellogg, 94 U. S. 469; Smith v. 
London & S. W. Ry., 6 C. P. 14; Beau- 
champ V. Saginaw Mining Co., 50 Mich. 
163; s. c., 4? Am. Rep. 30; Thomas v. 
Winchester, 6 N. Y. 397; Scott v. Shep- 
herd, 2 W. Black. 893; Ricker v. Freeman, 

50 N. H, 420 ; s. Cm 9 Am, Rep, 267 ; Ins. 
Co. V. Tweed, 7 Wall. (U. S.) 44; Griggs 
V. Fleckenstein, 14 Minn. Si. 

” It is not simply because the relation of 
cause and effect may be somewhat involved 
in obscurity, and therefore difficult to trace, 
that the principle obtains that only the 
natural and proximate results^ of a wrong- 
ful ,act are to be regarded. It is only where 
there may be a more direct and immediate 
sufficient cause of the effect complained 
of, that the more remote cause will not 
be charged with the effect. If a given 
tresuU can be directly traced to a particular 
causi© the natural and proximate effect, 
^ould not such effect be regarded by 
even though such cause may not 


always, and under all conditions of things, 
produce like results . Hence the gen- 
eral rule is, that, in actions of tort like the 
present, the wrong-doer is liable for all the 
direct injury resulting from his wrongliil 
act, and that, too, although the extent or 
special nature of the resulting injury could 
not with certainty have been forebcen or 
contemplated as the probable ru.sult ot the 
act done,” Alvey^ C. y., in Baltimore, etc., 
R. Co. V. Kemp, 61 Md. 74; s. c,, iS Am, 
& Eng. R. R. Cas. 220. See also r Suther- 
land on Dam. 62; 2 Suth. Dam. 714, 715; 
I Addison on Torts, 5. 

2 , Wharton on Neg. §§ 131, 300. 

3 . Ordinary Care under tbe'Oircumstances# 
^Ante%^ 7,9, 10: “ ‘ Ordinary care ’ h a 
term that has relation to the situation of 
parties, and the business in which they are 
engaged. It is used here as synonymous 
with the term ‘ reasonable care,* as used by 
the courts in England. Care and diligence 
should vary according to (he e.xigencicft 
which require vigilance and attention, con- 
forming in amount and degree to the par- 
ticular circumstances under which they are 
to be exerted.” Fletcher v. Boston, etc,, 
R. Co„ I Allen (Mass.), 0; s. c., 70 Am. 
Dec. 695; Holly 7^(5as light Co., 8 Gray 
(Mass.), 23 } s. c , 69 Am, Dec. 233; Beach 
on Cent, Neg. 23 ; Shearman dt Redf. on 
Neg. § 30; Robinson Cone, Vt anj 
s. c., 54 Am, Dec. 73; Lynch v, N«rdin> 
I Ad. & El. N, S. 28 j s. a, 4* Eng. Com. 
L. 422; 2 Thorap. on Neg. 1140* 



Kegligence 


CONTRIBUTORY NEGLIGENCE. 


of Childrea* 


nary care in a child of tender years.^ Hence it follows, that 
children so young as to be non sui juris cannot be guilty of con- 
tributory negligence*® And children who have attained an age 
where they are not wholly irresponsible are not required to 
exercise the same care and prudence that would be demanded of 
an adult similarly situated, but only the care of a child of equal 
age and ordinary childish care and prudence.® And even when a 

1. The Standard of Care varies with Age Eng. R. R Cas. 38; La Fayette, etc.,R. Co. 

and Capacity. — “ The age and inexperience v, Huffman, 28 Ind. 287; Pittsburgh, etc., 
of the party may be taken into consider- R. Co. v. Caldwell, 74 Pa. St. 421 ; Jeffer- 
ation, in passing upon the question of neg- sonville, etc., R. Co. v. Bowen, 40 Ind. 545 ; 
ligence alleged against him. For instance, McGarry v, Loomis, 63 N. Y. 104 ; s. c., 20 
no negligence is imputable to a child, al- Am. Rep. 510; North Penn. R. Co. v. 
though its own carelessness may produce Mahoney, 57 Pa. St. 187; Lehman v. 
its injury; and less care and foresight are Brooklyn, 29 Barb. (N Y.) 234: Gavin 
exacted of an inexperienced youth than of v. Chicago, 97 111 , 66; Bay Shore R. Co. v. 
a man of matuic years.” Dowling 2; Allen, Harris, 67 Ala. 6; Morgan v. 111 . & St. 
88 Mo 293. Louis Bridge Co., 5 Dill, (U S.) 96; 

2 . Infants of Tender Years Incapable of McGearyr'. Eastern R. Co.. 135 Mass. 3S3; 

Negligence, — 2 Thomps. on Neg 1180, s. c., 15 Am. & Eng. R. R. Cas. 407; Texas, 
1181. § 31 ; Beach on Cont Neg. 120, 121 ; etc., R. Co. v, O’Donnell, 58 Tex. 27 ; s. c., 
Deering on Neg. § 2i 10 Am. & Eng. R. R Cas. 712 ; Chicago v, 

** The child was only three years and two Starr’s Adm’r, 42 111 174 ; Meeks z/. So. Pac. 
months old, and clearly within the adjudged R. Co., 52 Cal. 604 ; Pittsburgh, etc., R. Co, 
cases in which intants*have been held not v. Vining, 27 Ind. 513 ; Norfolk, etc.. R. Co- 
siu juris, or responsible for their own con v, Ormsby. 27 Gratt. (Va.) 455} Chicago s', 
duct.” Ihls/. Forty-second St., etc., R. Co., Hesing, S3 111 . 204; Chicago, etc., R. Co. 
47 N, Y. 317 ; s, c., 7 Am. Rep. 450. s'. Gregory, 58 111 , 226; Cent. Trust Co. 

** No negligence is imputable to a child Wabash, etc., R. Co , 31 Fed. Rep. 246. 
as young as the one killed by this train.” When Care of Child for the Jury. — But 
Donohoe 7/. Wabash, etc., R. Co , 83 Mo where there is a question whether the 
560 ; s. c., 53 Am. Rep. 594, 597. child is of sufficient age and discretion to 

“ The rule above staled [of contributory be capable of some care for his own safety, 
negligence} does not apply when the party the question of his capacity and its degree 
plaintiff is an idiot, insane person, or an in- is for the jury. 2 Thomp. on Neg. 1182; 
fant of such tender years as to be incapa- Honeysberger v. Second Avenue R. Co., t 
ble of taking care of himself or herself, or Keyes (N. Y.), 570; s. c., 33 How. Pr. 
incapable of apprehending danger, or of (N. Y.) 195 ; Lovett zf. Railroad Co., 9 Alien 
the exerci.se of prudence or foresight in (Mass.), 557: Karrs'. Parks, 48 Cal. 1S8; 
avoiding danger. In this case the child. Drew v. Sixth Avenue R. Co., 26 N, Y. 
Lulu Frick [aged two years], was incapable 49; Oldfield s'. N. Y., etc., R. Co., 14 N. Y. 
of contributory negligence.” Frick zu St 310; Casgrove v, Ogden, 49 N* Y. 255; 
X^ouis, etc., K. Co., 75 Mo. 595; s. c., 8 Am. Barksdull v. N. O., etc., R. Co., 23 La. An* 
Be Eng. R. R. Cas, 280 ; 10' Id 780, S. P. 180 *, St. Paul v. Kirby, 8 Minn. 154; Mul- 
Smith S', Atchison, etc., R. Co., 25 Kan. ligan v, Curtis, too Mass. 512 ; Chicago, 
738 ; s. c., 4 Am, & Eng. R. R. Cas. 554. etc., R. Co s', Becker, 76 111 . 25 ; s. c,, 84 

And there are many other cases to the III. 483; Railroad Co. s'. Gladman, 15 
same effect, holding children all the way Wall. (U. S.) 401. And in such cases it 
from one to seven years old fion sui juris^ seems that the child’s capacity for exercis- 
as a matter of law' Schmidts'. Milwaukee, ing care is to be determined by the same 
etc., R. Co., 23 Wis. 186; Kreig s/. Wells, standard that would be applied inascertaiu- 
I E. D. Smith (N, Y.), 76; Mangam v. ing Hs capacity to commit crime. Rockford, 
Brooklyn, etc,, R. Co., 38 N. Y. 45$; s. c., etc., R. Co, v. Delaney, 82 XU. 198; s. c., 
36 Barb. (N. Y.) 230 ; Hartfield s', Roper, 25 Am, Rep. 308 ; Chicago, etc., R. Co. v, 
21 Wend. (K. Y.) 015; s. c., 34 Am, Dec. Becker, 76 111 . 32; West Phil., etc., R. Co. 
273: Wrights'. Malden, etc.. R. Co., 4 Allen v, Gallagher, 108 Pa. St. 50-(i; 27^ Am. & 
(Mass,), 2S3; Toledo, etc., R. Co.v, Grable, Eng. R. R. Cas. 204. A child ” is a boy 
88111.441; Callahan S'. Bean, 9 Allen (Mass.), not above fourteen, or a girl not above 
401 ; Evansville, etc., R. Co. S'. Wolf, 59 Ind. twelve, years of age. Bell v. State, 18 
So; O’Flaherty S'. Union R. Co., 45 Mo. 70; Tex. Ct. App. 53; s. c., 51 Am, R^. 293. 
Maschcck St Louis, etc., R. Co., 3 Mo. 3 . The “Oraiuary Caare” of a Child.— 
App. 600 ; s. c.» 71 Mo. 276; s. c., 2 Am. & ** If the jury find that the plaintiff was of 
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child has reached years of discretion, and become, as a matter of 
law, responsible for his conduct, no higher degree of care will be 
exacted of him than is usually exercised by persons of similar age, 
judgment, and experience.^ Thus, a minor employee injured by 
the negligence of a fellow-servant, or by defects in machinery, or 
by obviously dangerous appliances, will not necessarily be barred 
from maintaining an action against his employer for the injuries, 
although guilty of conduct which in an adult would have amounted 
to contributory negligence, or an assumption of the risk of injury.* 
In such cases while a minor employee is held to have assumed 
the risks of the employment, yet it is only such risks as one of 
his age, discretion, and experience can be said to have compre- 
hended that he will be charged with having assumed.® And he 

such capacity that he was in the street The caution required is according to 
without negligence, either on the part of the maturity and capacity of the child; and 
himself or his parents, then the question this is to be determined m each case by the 
arises, what degree of care he was bound circumstances of that case.** Railroad 
to exercise. . . . Certainly the juiy could Co. v. Gladman, 15 Wall. (U. S.) 401, 4'5o. 
not find that a boy nine years old must See also Duffy v. Mo. .Pac. R. (Mo.) 2 
exercise the capacity of an adult; but it West. Rep, 198, 201; Philadelphia, etc., 
was implied that, if it was proper for him R. Co. v, Spearen, 47 Pa. St. 300 ; Cooper 
to be there, it was only necessary for v. L. S., etc., R. Co. (Mich. 1887), 33 N. 
him to exercise such capacity as he had. W. Rep. 306; Kunz v. Troy (N. Y.), 10 
School-children who are properly sent to N. E. Rep. 442.^ 

school unattended must use suen reason- 2 . Care required of a Child Employee, 
able care as school-children can. It must — Instepping over a revolving shaft at a 
be reasonable care adapted to the circum- point where there was a set-sciew, a ])(>y of 
'Stances, or, in other words, the ordinary seventeen years, in the employ of defcMid- 
care of school-children.” Lynch v. Smith, ant, sustained severe injuries by the .set- 
104 Mass. 52 ; s. c., 44 Am. Rep. 18S. screw catching the leg of his trousers. He 
^*It is well settled that the conduct of an knew of the presence of the shaft, but had 
infant of tender years is not to be judged never taken particular notice of the .set- 
by the same rules which govern that of an screw, and had received no warning of its 
aclult. While it is the general rule in re- dangers. In the course of an opinion hold- 
gard to an adult, that to entitle him to ing that he could recover, it was said, “ft 
recover damages for an injury resulting is not a conclusion of law, froin the fact 
from the fault or negligence of another, he that plaintiff wa.s aware of the existence of 
must himself have been free from fault, the set-screw, and was seventeen years old, 
such is not the rule in regard to an infant and sprightly for one of his years, that 
•of tender years. The caie and caution he was aware of the risk and danger of 
required of a child is according to its ma- passing over the shaft while it was in mo- 
turity and capacity only, and this is to be tion.” Dowling w. Allen, 74 Mo. 13; s. c., 
•determined in each case by the circum- 41 Am. Rep, 298. 

stances of that case.*’ Railroad Co. ?/. “A servant knowing the facts may be 
Stout, 17 Wall. (U. S.) 657. And to same utterly ignorant of the risks.” Ctwkburn^ 
effect see Evansich v. R. Co., 57 Tex. 126 ; C* m Clarke Holmes, 7 II. & N, 937 ; 
s. c., 6 Am. Sc Eng. R. R. Cas. 182 ; 44 Am. Railroad Co. v* Fort, 17 Wall. (U. S.) ^{^3, 
Rep. <;86. 8. Only assumes Bisks wltMu Ms Cbm* 

1. “ine Care*’ of a Child not that of an prekension.— “If in this ca^e the plaintiff 
.Mult. — ** It was necessary that the plain- was too young and inexperienced to appre- 
tiff, though a boy, should prove that he was ciate the danger to which he was exposed, 
in the exercise of due care ; but due care then conduct on his part ivhich would Ins 
on his part did not require the judgment negligence in one aware of the danger 
and thoughtfulness which wouM be ex- might not be imputed as negligence to him, 
pected of an adult under the same circum- But if the jury should find that he was 
stances. It is that degree of care which aware of the danger to which he was ex* 
could reasonably be expected from a boy posed, any negligence on his part which 
of his age and capacity.” Plumley w. contributed directly to his injury will defeat 
Birge, 124 Mass. 57; s. c., 26 Am. Rep, his action.” Dowling w, Allen, 8® Mow 
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may recover for injuries resulting from dangers that, by reason o£ 
youth, immaturity, and inexperience, he was unable to fully appre- 
hend, and the perils of which had not been explained to him.^ 
Nor will a child negligently injured upon a railroad, or by defects 
in a public highway, or by dangerous machinery, or explosives, 
or in any other way, be charged with contributory negligence, if, at 
the time of such injury, he was doing what might have been 
expected of an ordinarily careful and prudent child of the same 
age, making due allowance for the natural instincts of childhood.^ 

1 . May recover when injxired by Un- upon a railroad track by employees of the 
comprehended Dangers. — “The rule con- railway company, and left unwatched. A 
tended for by the appellant, that the em- boy, going to the track, had his curiosity 
ployee impliedly assumes the risks of the excited by the torpedo, and, picking it up* 
service, and of such dangers as are obvious tried to open the box, during which opeia* 
and open to ordinary ob&ervation, does not tion it exploded, injuring the plaintiff, a boy 
embrace such risks as the employer knows, of ten years, who with childish curiosity 
or which by the exercise of reasonable care had drawn near to see what his comrade had 
he might have known, beforehand, that the found. In tins case a recovery was sus- 
employee, by reason of his immaturity and tained, and all the leading cases reviewed 
inexperience, is ’ignorant of, or such as the in the course of the elaborate opinion, 
employer knows, the employee, without ex- Ilarrimaii v. Pittsburgh, etc., R. Co. (Ohio, 
perience, cannot appreciate or avoid without 1887), 12 N. E. Rep. 451. 

instruction or warning. . . . The gravmnen It is upon the principle stated in the text 
of such a case is the omission of duty on that what are known as the “ Turn-Table 
the part of the emplo)er, in failing to Cases” rest. In them, children attracted 
instruct an inexperiencecl servant, who, al- by railway turn-tables left unguarded and 
though he may see the danger, may never- unlocked, and injured while playing on the 
theless be utterly ignorant of the risk, or of tables, have been permitted to recover, — 
the manner of performing the service, so as first, because it might have been appie- 
to avoid injury therefrom.” Louisville, etc., hended that children would be attracted by 
R. Co.v. Frowley, no Ind. iS, 24; s. c., 28 such appliances; and, second, because the 
Am. & Eng. R. K. Cas. 308. turn-tables served as implied invitations 

“ If the owners of dangerous machinery, to children with childish instincts, and the 
bv their foreman, employ a young person railway companies were bound not to leave 
about it quite inexperienced in its use, either such temptations in their way. Railroad 
without proper directions as to its use or Co. t/. Stout, 17 Wall. {U. S.) 657 ; Evansich 
with directions which are improper, and tv. Gulf, etc., R. Co., 57 Tex. 126; s,c., 6 Am. 
which are likely to lead to danger, of which & Eng. R. R. Cas. 182; 44 Am. Rep. 586; 
i/je young person is not aware, and of which Kansas Cent R. Co. Fitzsimmons, 22 
they am aware; as it is their duty to take Kan. 686; s. c., i8 Am. & Eng. R. R, Cas. 
reasonable care to avert such danger, they 34; 31 Am. Rep. 203; Keffez'. Railroad Co.,, 
are responsible for any injury which may 2i Minn. 207; s. c., 18 Am. Rep. 393; and 
ensue from the u.se of such machinery,” in this last case it is said, “ Now, what an 
Cackburu^ C. JC, in Grizzle v. Frost, 3 Fost. express invitation would be to an adult, the 
& Fin. 632, temptation of an attractive plaything is. 

2 . Allowance made for Childish Instincts, to a child of tender years.” Atchison, 
—“Children, wherever they ^o, must be etc., R. Co. v. Bailey, 12 Neb. 333; s. c., 
expected to act upon childish instincts and 10 Am. & Eng. R. R, Cas. 742 ; Koans v. 
impulses; and others who are chargeable St. Louis, etc., R. Co., 65 Mo. 593; Nagle 
with a duty of care and caution toward v. Mo. Pac. R. Co., 75 Mo* 653; s. c., lo 
them miust calculate upon this, and lake Am. & Eng. R. R. Cas. 702, 42 Am. Rep. 
precautions accordingly. If they leave ex- 418. 

posed to the observation of children any But in such cases the negligence, both of 
thing which would be tempting to them, the railway company and the child, seems 
and which thev, in their immature judgment, to be for the jury. Kolsti v. Minneapolis, 
might naturally suppose they were at liberty etc., R. Co., 32 Minn. 133; s. c., 19 Am. & 
to Inindle or play with, they should expect Eng. K. R. Cas. 140; Atchison, etc,, R. Co. 
that liberty to be taken.” Cooley ^ J. y., in v. Bailey, iz Neb. 353; s. c., 10 Am. & Eng. 
Powers «/. Harlow, 53 Mich. 507; s. c., 51 R. R. Cas. 742. But there is one unsatis* 
Am. Rep. 154. factory case where it was held as matter of 

And see a recent interesting case in Ohio, law that the defendant had not been guilty 
where a dangerous torpedo was placed of negligence, the turn-table being m aa 
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Hence a person negligently injuring a child may he held liable 
under circumstances where contributory negligence would have 
barred an adult. ^ And conversely, a much higher grade of cure 
and watchfulness must be exercised to avoid injuring children 
than would constitute ordinary care towards an adult ; that is, 
what is ordinary care towards an adult of full capacity, may be 
ctdpable negligence towards a child.® As the standard of care 
thus varies with the age, capacity, and e.xpcricnce tif the child, it 
is usually, if not always, where the child is not wholly irresponsi- 
ble, a question of fact for the jury whether a child c.\crcised the 
ordinary care and prudence of a child similarly situated ; and if 
such care was exercised, a recovery can be had for an injury neg- 
ligently inflicted, no matter how far the care used by the child 
falls short of the standard which the law erects for ciotermining 
what is ordinary care in a person of full age and capacity.® But 
this will not warrant a recovery when the child suddenly put him- 
self in a dangerous place where there was no rcavson to expect 
him, and too late for the danger to be averted by the person 
inflicting the injury.* And, of course, there can be no recovery 
if the injury did not result from negligence,® or if it came from a 

isolated place, and latched in the ordinary justify us in holding in the case before us, 
manner. St. Louis, etc., R. Co. v. Bell, 8i that although the facts are undisputed, it is 
III. 76; s, c., 25 Am. Rep. 269. for the jury and not for the judge to deter*» 

1 . Infancy and Helplessness often ex« mine whether projjer care was given, or 
ense, — child’s age and helplessness whetherthey establish negligence. A court 
may, however, often excuse where one of cannot declare, as a matter of law, that a 
mature age would be adjudged in fault, and child of seven years is sui juris; and when 
may also often make an act negligent as to from the age of the child there may be 
him that would not be so as to one of doubt upon that question* it should be sub* 
riper years.” Indianapolis, etc., R. Co. v, mitted to the jury.” Evansich is. Railroad 
Fitter, 109 Ind. 179; s. c., 25 Am. & Eng. Co., 57 Tex. 126; s. c.,6 Am.& Eng. R. R. 
R. R. Cas.313. ^ Cas. 182, 44 Am. Rep. 586. See to same 

But Great Care must be exercised efi^ect Lynch v. Smith, 104 Mass. 52 ; s. c., 
toward a Child. — <*It is a reasonable and Am, Rep. 188. 

necessary rule that a higher degree of care 4 . No Liability for Sudden Act of Child, 
should be exercised toward a child incapa- — " It is hence manifest that this accident 
ble of using discretion commensurate with occurred, not because of any defect in the 
the perils of his situation than one of vehicle, nor from the neglect of the person 
mature age and capacity ; hence conduct in charge of it, but from the sudden and 
which toward the general public might be unanticipated act of the child itself, which 
up to the standard of due care, may be could neither be foreseen nor guarded 
gross or wilful negligence when considered against; and it is a fact that the ihought- 
m reference to children of tender age and less impulse of a child may bring about an 
immature experience,” Bransom v. Labrot, accident for which even a railroad com* 
81 Ky. 638; s. c., 50 Am. Rep. 193; Robin- pany will not be held liable.” Ifcstonville 
son v. Cone, 22 Vt. 213; s. c., 54 Am. Pass. R, Co. w. Connell, 88 Pa. St. 520; 
Dec. 67. s. Cm* 32 Am. Rep, 472; citing Philadelphia, 

3 . Ordinary Care of Chiia for the Jury, etc., R. Co. v. Spearen, u Wright (Pa.), 
■When. — ** The question of discretion in 300. 

the child, and of consequent responsibility And upon this same ground the case of 
for negligence, was not one for the court* Nagle v, Allegheny, etc;., R, Co , 88 Fa, 
and to be determined upon demurrer, but St 35; s. c., 32 Am. Rep, 413, might well 
was for the jury. In no class of cases can have been placed. But it was there 4^/4 
this practical experience of juries be more as matter of law, that a boy of fourteen 
wisely applied than in that we are consider- years had been guilty of negligence, 

Ing. We find accordingly, although not 6. HBefendaatnofNeg%8nt, not liable, 
i Umform or harmonious, that the authorities — The youth of the plaintiff, as was said 
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danger fully apprehended by the infant, and of which he had 
assumed the risks, having the capacity to comprehend and avoid 
the danger.^ So if a minor has reached years of discretion, and 
is fully capable of comprehending danger and using sufficient care 
to avoid it, he may be guilty of contributory negligence as a 
matter of law.^ Many of the general rules here stated are not 
fully applicable where a child is a trespasser without inducement, 
license, or invitation, express or implied ; but in such cases a 
recovery is generally denied on the ground that no duty of special 

by Agnew, % in Flower v* R. Co., 69 Pa. ployer as to the dangers of his employ- 
aio; s. c., 8 Am. Rep, 251, “may excuse ment, or has acquired knowledge of such 
him from concurring negligence, but it dangers from other sources. When he 
cannot supply the place of negligence on has been properly instructed, and knows 
the part of the company,” Ilottgh, yi, in the danger of his employment, then he 
Sherman ik Hannibal, etc., R. Co., 72 Mo. stands on the same footing as any other 
62 ; s. c., 4 Am. & Eng. R. R. Cas. 589. employee, and cannot recover for any in- 
“ Where the injury is caused by the jury caused by the negligence of a fellow- 
actual negligence of the company, the in- servant.” Jones v, Florence Mining Co., 
capacity of a child of this age [nineteen 66 Wis. 268; s. c., 57 Am. Rep. 269, 276; 
months] to know the danger, and to avoid Atlas Engine Woiks v, Randall, 100 Ind. 
it, shields it from responsibility for its 293; s. c , 50 Am. Rep. 798; Williams v, 
acts. If there be no negligence on the Churchill, 137 Mass. 2^^; s. c., 50 Am. 
part of the conijiany, then the incapacity Rep. 304; Fones v. Phillips, 39 Ark. 17; 
of the child creates no liability.” Kay 2'. s. c., 43 Am. Rep. 264; Dowling v, Allen, 
Pa, R. Co., 65 Pa. St. 269; s. c., 3 Am. 74 Mo. 13; s. c., 41 Am. Rep. 298; Coombs 
Rep. 628, 634, And to S. P., see Cauley v» New Bedford Cordage Co., 102 Mass. 
V. Pittsburgh, etc., R. Co., 95 Pa. St. 398 ; 572 ; s. c., 3 Am. Rep. 506. 
s. c., 4 Am. & Eng. R. R. Cas. 533, 40 Am. “ Here again it should be observed that 
Rep. 664; Central Branch, etc., R. Co. 2/. the master will not be thus liable, if the 
Henigh, 23 Kan. 347 ; s. c., 31 Am. Rep. circumstances are such as to show that 
210, note: Patterson’s Ry. Acc. L. 72, § 75; the servant is competent to apprehend the 
Bishop 2^. Union R. Co., 14 R. 1 . 314 j s. c., danger, and expressly or impliedly assumes 
51 Am. Rep. 386. the risk.” Pittsburgh, etc., R. Co. v, Adams, 

1. Injuiy from Risks assumed by Child, 105 Ind. 151, 167; s. c., 23 Am. & Eng. 
— Thus, in McGinnis v, C. S. Bridge Co., R. R. Cas. 418. And so where the minor 
49 Mich. 466; s. C.J 8 Am. & Eng. R. R. employee, although not warned of the dan- 
Cas. 13$, where plaintiff claimed a right to ger by his master, had obtained knowledge 
recover, on the ground that, being imma- from other sources, and fully realized the 
ture and inexperienced, he had been sent risks he was taking, Sullivan v. India M. 
by defendant into danger the full extent Co., 113 Mass. 396. And see to same e£- 
of which he did not comprehend, it was feet as foregoing, Atlas Engine W'orks v, 
said by the court, “The first ground was Randall, 100 Ind. 293; s. c., 50 Am. Rep. 
shown to be untenable by the plaintiff’s 798; Williams Churchill, 137 Mass. 2431 
own evidence. He was past twenty years s. c., 50 Am. Rep. 304 ; Curran v. Mer- 
of age; was not shown to be wanting in chants’ M. Co., 130 Mass, 374; s. c., 39 
average intelligence of tho*e of his age, Am. Rep. 457 ; Coombs v. New Bedford 
and his duties were explained to him when Cordage Co., 102 Mass. 572 ; s. c., 3 Aim 
he entered upon the employment. He Rep. 506, Fones v, Phillips, 39 Ark. 17; 
besides understood the very danger into s. c., 43 Am. Rep. 264 ; Dowling v. Allen, 
which he fell, and had in mind the pur- 74 Mo. 13; s. c., 41 Am. Rep. 298. 
pose to avoid it. It was thus made to 2. A mnot may be Cuilty of Negligeuee 
appear, by his own examinatton, that he as Matter of Law. — Thus, when an intelli- 
was not sent into unknown dangers, and gent boy of fourteen years, knowing of the 
that he was not exposed to risks which dangers of machinery generally, and famil- 
he, through immaturity or for any other iar with a railroad adjacent to his place of 
reason, failed to comprehend.” work, heedlessly ran onto the track in 

“ It is said by the learned counsel for front of a locomotive, and was killed, it 
the respondent that infancy and inexperi- was held as a matter of law that he was 
ence do not modify the rule of fellow* guilty of contributoiy negligence, Nagle 
servants. But that statement only holds Allegheny Valley R. Co., 88 Pa. St. 35; 
good when it appears that such employee s. c., 32 Am. Rep. 413. And see Dietrich 
has been properly instructed by his em- v. Baltimore, etc., R. Co., 58 Md. 347 ; s. c., 
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care was owing to the child while a naked trespasser.^ The fore- 
going principles a.pply with equal force to cases where injuries to* 
idiots, lunatics, or weak-minded persons are in question, except 
that in such cases the very appearance of the person is not neces- 
sarily, as it is in the case of children of tender years, a warning 
to every one that he is not to be held to the adult standard of 
ordinary care.^ 

23* Erroneous Conduct of Plaintiff caused by Defendant. — When 
the plaintiff acts erroneously through fright or excitement induced 
by defendant’s negligence, or adopts a perilous alternative in the 
endeavor to avoid an injury threatened by such negligence, or is 
lulled into fancied security by defendant’s conduct, and then acts 
mistakenly in endeavoring to avoid an unexpected danger negli- 
gently caused by defendant, or is induced to incur danger, not 
obviously certain to result in injury, by defendant’s directions or 
assurances of safety, upon which he relies, he is not guilty of con- 
tributory negligence as a matter of law.® And even though the 

II Am. & Eng. R. R. Cas. 115, where, 3 , Defendant putting Plaintiff ia Banger* 
the facts being undisputed, a boy of four- — “But though in fact it maybe hazaid- 
teen was held guilty of negligence as a ous * to alight from a moving train, ^ a pas- 
matter of law. Contra^ Haycroft v. Lake senger who does so at the instance or 
Shore, etc., R, Co., 64 N. Y. 636, where it direction of the conductor, or other em- 
was held a question for the jury to say ployee in the management of the train, on 
whether a girl of seventeen, injured be- whose opinion or judgment in the matter 
cause of her own heedlessness, had been he has the right to rely, and wkgre the risk 
guilty of contributory negligence. Patter- or danger was not apparent^ cannot be 
son’s Rv. Acc. L. 70. chargeable with negligence.” St. Louis, 

1 . Rules modified when Child a Tres- etc., R. Co. v, Cantrell, 37 Ark. 519 ; s. c*, 

passer. — Central Branch R. Co. v. Henigh, 8 Am h Eng. R, R. Cas. 198 ; 40 Am. Rep. 
23 Kan. 347 ; s. c.,31 Am. Rep. 210, note; 105; Georgia R. Co. v. McCurdy, 45 Ga* 
Cauley v. Pittsburgh, etc., R. Co., 95 Pa. St. 288 ; s. c., 12 Am. Rep. 577. In this latter 
398 ; s. c., 4 Am. & Eng. R, R. Cas. 533, 40 case the conductor had agreed to stop at 
Am. Rep, 664. an unusual stopping-place, and let the plain- 

In Hydraulic Works Co. v* Orr, 83 Pa. tijff off. The train slacked its speed, so 
St 33 ; s- c., 31 Am. Rep. 208, note, the dis- that it was not obviously very dangerou.s 
tinctions between cases in which there is to alight, and, in obedience to the directions 
and is not a liability to an infant trespasser of the conductor, plaintiff sprang off, and 
are admirably stated. In that case a recov- was injured. The court thus states the 
ery was sustained because the trespassing scene : “ Who that has seen much railroad 
child was allured upon the premises by the travel can fail to see in his mind the picture 
fascinations of the very death-trap in which of this scene ? — the conductor in a pet ; hi% 
he was caught. In the course of the opin- train bound to slack up its speed at aa 
ion it was said, “But it has often been said, unusual point; the passenger conscious 
duties arise out of circumstances. Hence, tnat he was giving unusual trouble; tiu 
where the owner has reason to apprehend train slacks its speed ; he stands ready , 
dpger, owing to the peculiar situation of the conductor ready also, to give the word 
his property and its openness to accident, — now jump 1 None but a timid -and ye** 
the rule will vary.” See also Schilling v. resolute man would fail, and jtimp he did* 
Abernethy, 112 Pa. St. 437 j s. c, 56 Am. And the court held that it was not con 
Rep. 320; Powers s/, Harlow, 53 Mich, tributory negligence, under the cir^'am* 
507; s. c,, 51 Am. Rep. 153. ^ stances, to get off in the only manner that 

This question will be more fully consid- the conduct of the railway company per* 
ered when we come to treat of “ Children as mitted. 

Trespassers,” posf^ § 26, In Patton v. Western, etc., R* Co. (N* 

2 . Same Rules apply to a Person non Com- Car,), i S. E. Rep. 863, a railroad section- 
pos Heutis.^ — Shearman & Redf. on Neg, master, with i)ower to hire, direct, and 
§ Sr ; Deering on Neg. § 20; Wharton on discharge men, suddenly ordered a new 

§ 306. and inexperienced section-hand, in the 
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negligence combined and concurred with that of the defendant in 
putting him in the position of peril. ^ 

34. Illegal Conduct of Plaintiff as Contributory Negligence. — It is 
not contributory negligence, per se, for the injured person, at the 
time of his injury, to be engaged in a violation of law, either posi- 
tive or negative in its character. Before an illegal act or omission 
can be held contributory negligence, it must appear that such act 
or omission was a proximate cause of the injury.® It is usually 

result of the fright and bewilderment so of the wrong done to him. But if he is fool- 
caused by defendant’s negligence, such as hardy enough to jump off without waiting 
might occur to one acting with ordinary for the tram to stop, he does it at his own 
prudence. ... If the jury had been satis- lisk, because this is gross imprudence, for 
fied from the evidence, as they might have which he can blame nobody but himself 
been, that the car was run in negligently ; If there be any man who does not know that 
that it was not negligence in Hemberg not such leaps are extremely dangerous, es])i- 
to see the car till it was close upon him, cially when taken in the dark, his fi tends 
and if he then ran upon the track his doing should see that he docs not travel b) rail- 
so was through terror and loss of self- road.” y,, in Pa. Raihoad Co. 

possession caused by defendant’s negli- v, Aspell, 23 Pa. St. 147; s. c., Thomp. 

f ence, his doing so w'as not negligence.” Car. of Pass. 252 ; Chicago, etc., R. ('o, 
lark w. St. Paul, etc., R. Co., 30 Minn. Hazzard, 26 111 , 373; Frost?'. Grand Tiunk 

f j; s. c., 12 Am. & Eng. R. R. Cas. 86; R. Co.^ 10 Allen (Mass.), 387; Wooleiy zs 
ilson V, N. Pac. R. Co., 26 Minn. 278; Louisville, etc., R. Co., 107 Incl, 381 ; s. c., 
s. c., 37 Am. Rep. 410 ; Buel v. N. Y. Cent. 27 Am. & Eng. R. R. Cas. 210. 

R. Co., 31 N. Y. 314; Twomley v. Cent. % Illegal Conduct not KegUgeuce Per Se. 
Park, etc., R. Co., 69 N. Y. 158; s. c., 25 — “The defendant’s counsel contends lluU 
Am. Rep. 162 ; Coulter v. Am. Exp. Co., the simple fact that the plaintilf is in the 
56 N. Y. 585; Frink v. Potter, 17 111 . 406; act of violating the law at the time of the 
Schultz V. Chicago, etc., R. Co., 44 Wis. injury, is a bar to the right of icco\ery. 
638; Hoff V. Minneapolis, etc., R. Co., 14 Undoubtedly there are many cases whete 
Fed. Rep. 558 ; Moore v. Central R. Co., the contemporaneous violation ot the law 
47 Iowa, 688; Mark v, St Paul, etc., R. by the plaintiff is .so connerled with hiH 
Co., 30 Minn. 493; s. c., 12 Am. & Eng. claim for damages as to preclude his re* 
R. R. Cas. 86; Stevenson z'. Chicago, etc., covery; but to lay down such a rule as the 
R. Co., 18 Fed. Rep. 493 ; Siegrist z'. Arnot, counsel claims, and to disregard the dis- 
xo Mo. App. 197; Chicago, etc., R. Co. tinction implied in the ruling of width he 
a/. Becker, 76 111 . 25, 29; Penna. R. Co. complains, woiildbe productive oftcniimea 
a/. Werner, 09 Pa. St. 59; Galena, etc., R. of palpable injustice. The fact that a parly 
Co. Yarwood, 17 III. 509; s. c., 6$ Am. plaintiff, in an action of this description, 
Dec. 682; Turner tr, Buchanan, 82 Ind. wasatthetimeof the injury passing another 
147 ; s. c., 42 Am. Rep. 484 ; Pittsburgh, wayfarer on the wrong side of the street, 
etc., R. R. Co. zf. Rohrman (Penn.), 12 Am. or without giving him half the road, or that 
^ Eng. R. R. Cas. 176 and note, p. 180; he was travelling on runners without Ixjlls, 
Iron R. Co. v. Mowery, 36 Ohio St. 418 ; in contravention of the statute, or that he 
A. c., 3 Am. & Eng. R. R. Cas. 361, 38 Am. was smoking a cigar in the streets in viola- 
Rep. 597 ; Collins Davidson, 19 Fed. tion of a municipal ordinance, while it 
Rep. 83; Richmond, etc., R. Co. z', Morris, might subject the offender to a penalty, 
3t Oratt. (Va.) 200. will not excuse the town for a neglect to 

1. But Plaintiffs Contributory KegUgeuce make its ways safe and convenient for 
3 »ars him.— “A railroad comijany is not travellers, if the commission of the plain- 
Jiable to a passenger for an accident which tiffs offence did not in any degree con* 
the passenger might have prevented by tribute to produce the injury of which he 
•ordinary attention to his own safety, even complains.” Baker p, Portland, ^ Meu 
though the agents in charge of the train 190; s. c., 4 Am. Rep. 274. 
are also remiss in their duty. From these “And it is true genersdly, that while m 
prindples it follows very clearly that, if a person can maintain an action to ^Sch he 
pas^ngcr is negligently carried beyond the must trace his title throimh his own breach 
staOon where he ktended to stop, and where of the law, yet the fact that Is breakiM 
he had a nght to oe let off, he can recover the law does not leave him remedflesi to 
compasaffon for the inconvenience, the loss injuries wilfully or cswelfssly done to him* 
olbtimc, and the labor of travelling back, and to whiph his own cohduct hm not cOn* 
because these are the direct consequences tributed.^’ SleOle p , Burkhar<h, 104 
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held that the mere collateral wrong-doing of the plaintiff cannot, 
of itself, bar him of his action when it did not proximately con- 
tribute to the injury.^ 

25. Plaintiff a Trespasser. — Upon analogous principles, a mere 
trespass is not contributory negligence per se, and, before it can 
be held contributory negligence, it must appear that it was an 
efificient and direct cause of an injury complained of, producing 
the injury in combination with the negligence of the defendant ; 
and if plaintiff was at the place of injury % the invitation, license, 
or consent of the defendant, express or implied, the question is 
simply one of ordinary care apart from the trespass. But if the 
plaintiff was a naked trespasser, to whom the defendant owed no 
duty, he cannot recover merely because he used ordinary care 
after becoming a trespasser. By becoming a trespasser, a person 
assumes the risks attendant on the trespass ; and he must show 


59; s. c., 6 Am. Rep. 191 ; Cook v. Johnson, etc., R. Co., 59 Wis. 278 ; Wood’s Ry. Law, 
58 Mich. 437; s. c., 55 Am, Rep. 703; §318; Wentworth v. Jefferson, 60 N. H. 
Pitt&burgh, etc., Co. v, Staley, 41 Ohio St 158; Opsahl v. Judd, 30 Minn. 126; Carroll 
1 18; .s. c., 19 Am. 8: Eng. R. R. Cas. n8, v. R. Co., 58 N. Y. 126; s. c., 17 Am. Rep. 
K 2 Am. Rep. 74; Billings v, Breinig, 45 221 ; Plata v. Cohoes, 89 N. Y. 219; s. c., 
Mich. 65; Haas v. Railroad Co., 47 Mich. 42 Am. Rep. 286; Stewart ?:/. Davis, 31 Ark. 
401; s. c., 8 Am. 3 c Eng. R. R. Cas. 268; 5185 s. c., 25 Am. Rep. 576; Baldwin v. 
Knnpfle v, Knickerbocker Ice Co., 84 N. Y, Barney, 12 R. X. 392 ; s. c., 34 Am. Rep. 
488; Western & Atl. R. Co. v. Jones, 65 670. 

Ga. 631 ; s. c., 8 Am. & Eng. R. R- Cas. But it must not be overlooked, as it 
267; Pakalinsky-z'. Railroad Co., 82 N, Y. seems to have been m a measure in the 
434; s, c., 2 Am. & Eng. R. R. Cas. 251; above case, that, when plaintiff is compelled 
Keanow v. Uttech, 46 Wis. 581 J Davidson to found his action in his own violation of 
V. Portland, 69 Me. 1165 s. c.,31 Am. Rep. law, he cannot recover. Cooley on Torts, 
253; Spoffordz/. Harlow, 3 Allen (Mass,), p. 156, note i ; Holt 2/. Green, 73 Pa. St 
176; Welchi7. Wesson, 6 Gray (Mass.), 505; 198-200; s. c., 13 Am. Rep. 737 ; Gregg v. 
Steele 2/. Burkhardt, 104 Mass. 59 ; s. q., 6 Wyman, 4 Cush. (Mass.) 322; Way v. 
Am. Rep. 1915 Hall v. Ripley, 1x9 Mass. Foster, i Allen (Mass.), 408; Smith v, 
135; Bigelow 2^. Reed, 51 Me. 325; Hamil* Boston, etc., R. Co., i20 Mass. 490; s. c., 
ton z'. Coding, 55 Me. 419; Griggs z'. Fleck- 21 Am. Rep. 538; Ciossman v, Lynn, 121 
enstein, 14 Minn. 81; B;^er2^. Portland, 58 Mass. 301 ; Bosworth v. Swansey, 10 Met 
Me. 199; $. c.,4Am. Rep. 274; Patterson’s (Mass.) 363; s. c., 42 Am. Dec, 441 ; Johu- 
Ky. Acc. law, pp.64, 65; Beach on Cont son v. Mo. Pac. R. Co., 18 Neb, 690; s, c., 
Neg, J 16. 23 Am. & Eng. R. R, Cas. 429; woodman 

1. It must proximately contiilmte to he v* Hubbard, 25 N. H. 67 ; Phalen v, Clark, 
a Bar. — “The fact that one who sustains 19 Conn. 421; s. c., 50 Am. Dec. 253; 
an injury by the negligent or wrongful act Bank v. Highland St. R. Co., 133 Mass, 
of another, may have oeen, at the time of 48$; Parker v, Nashua, 59 N. H. 403 ; Read 
such injury, acting in disobedience of his tf, B. & A. R. R. Co. (Mass.), 146 Mass, 
collateral obligation to the State, which 199; De Groot v. Van Duaer, 20 Wend, 
required of him the observance of the (N. Y.) 390. These cases and the rule just 
Sunday laws, will not prevent a recovery stated, however, turn usually upon the 
from one whose wrongful or negligent act proposition that j)laintif£ cannot recover 
or omission was the proximate cause of except through an illegal contract which is 
such injury.” Louisville, etc., R. Co. the foundation of his right of action; and 
Frawley, 110 Ind. x8, 30; s. c., 28 Am. & when he can make out a case of injury 
Eng. R. R. Cas. 30$, citing Patterson's Ry. independent of the illegal contract, a recov- 
Acc. Law, pp. 64, 65 ; Beach on Cont. Neg. ery may be had. Frost t/* Plumb (Conn.)^ 
x8d, xS;, 270,278; Cooley on Torts, p. 155; 13 Am. L, Reg. (N. S.) 537; Williams v* 
izt Cent. L. J. 525; Mahoney v. Cook, 26 Pa. Hastings, 59 N. H. 373 ; Bernhard p. Lup- 
St. 342; Philadelphia, etc., R. Co. p. Phila- ping, 36 Mo* 341 ; Read v. B. & A. R. C(X 
delphia, etc, Co., 23 How, (U. S.) 209; (Mass.), 140 Mass, 199, 227; McGrath v. 
Bchmid p. Humphrey, 4I Iowa, 652; s. c., Merwin, ri2 Mass. 467; Tamplin v. Still# 
JO Am. Rep. 414; Knowlton v* MiTwaukee, 77 Ala. 374, 
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that defendant, by some negligence subsequent to the trespass, 
inflicted an injury upon him that could have been avoided by 
the exercise of ordinary care toward a trespasser, before he can 
recover,^ 


1 . A Trespass as aa Element of Negli- C. B. 199: s. c., 33 Eng. I^vv & Eq. 340; 
gence. — 2 Thomp. on Neg. 1162, § 12; i Sweeny u. Old Colony, etc., K» Co., 10 
Thomp. on Neg. 300 et seq. ; Beach on Allen (Mass.), 36S; Graves r*. Thomas, 95 
ContNec. §§ 17, 67, 71, 72, 80; Patterson's Ind. 361; s. c., 4^ Am. Rep. 727; Camp- 
Rv. Acc, Law, 182 ; Deering on Neg. § 25; bell v, Boyd, 88 N. Car. 129; s. c., 43 \m, 
Whaiton on Neg. §346; Shearman &Redf. Rep. 740; Buesching 2'. Gas C o., 73 Mo. 



Freer Cameron, 4 Rich. (S. C.) Law, s. c., 13 Am. & Eng. R. R. Cas. 615 ; Inder 



Little Rock, etc., R. Co. v. Pankhurst, 36 Davis v. Cent. Cong. Soc., 129 Mahs. 3<>7 ; 
Ark. 371; s. c., 5 Am. & Eng. R. R. Cas. Carletont'. Franconia Iron Co., 99 Mass. 
535 ; Herring 2^. Wilmington, etc., R. Co., 216; Gilbert v* Nagle, 118 Mass. 27H; 


10 Ired. (N. Car.) 402 j s. c., 51 Am, Dec. 
395; Meeks v. R. Co., 56 Cal. 13; s. c.. 


Lai'ue V Hotel Co,, 1 16 Mass. 67 j Avkeit 
v. Lansing, 59 N. Y. 646} Camp n Wood, 


254; Nare v. Flock, 90 Ind. 205; Hush 
Bramard, i Cow. (N. V.) 78; s, c., 13 Am. 
Dec. 513* Hunger z\ Tonawanda R. R. 


_ Am. & Eng. Corp. Cas. 314, 38 Am Rep. 76 N. Y. 92? s. c, 32 Am. Rep. 282 ; Pas 
67; Southwestern, etc., R. Co. v. Hanker* tene v. Adams, 49 Cal. 87} 1 lay waul r. 
son, 61 Ga. 114; Houston & Texas Cen- Merrill, 94 111. 349; s. c., 34 Am. Kep. 229; 
tral R, Co. v* Sympkins, 54 Tex. 6r 5; s. c., Pierce v, Whitcomb, 48 Vt, 127 *, s, c., 21 
38 Am. Rep. 632; Mayor of Colchester v. Am. Rep, 120; Totten p, Phipps, 52 N. V. 

Brooke, 7 Q. B. 339 ; Sanders 2/. Reister, i “ , .. . 

Dak. 1 51; Terre Haute, etc., R. Co. v. 

Graham, 95 Ind. 286; s. c., 12 Am. & Eng. 

R. R. Cas. 77, 48 Am. Rep. 719; Mason v. Co., Y. 349I s. c., 53 Am, Dec. 384 ; 
Mo. Pac. R. Co., 27 Kan. 83; s. c,, 6 Am. Carter v. Columbia, etc., R. Co., 19 S. Car, 
& Eng. R. R. Cas. 1,41 Am. Rep. 405? 20 j s.c., 15 Am. & Kng. K. R.Cas. 4*4, 4 > 
Chicago, etc., R, Co. Kellam,92 111. 245; Am. Rep. 754; Everhart 7*. Terre Haute, 
s. c., 34 Am. Rep. 128 ; Isabel p, Hannibal, etc., R. Co., 78 Ind. 292 ; s* i\ 4 Am. ^ 
etc., R. Co., 60 Mo. 475* Mulherrinz/. Del- Eng. R. R. Cas. 599, 41 Am. Rep. 5671 
aware, etc., R. Co., 81 Pa. St. 366} Balti- Ilaughey v. Hart, 62 Iowa, 96; *4. c., 49 
more, etc., R. Co. v. State, 33 Md 542; Am. Rep. 138; Baltimore, etc., K, Co, :• 
Weymire v. Wolfe, 52 Iowa, 533* Lake Depew, 40 Ohio St. 121 j s. c, 12 Am. 
Shore, etc., R. Co, v. Miller, 25 Mich. 279; Eng. R, R. Cas. 64*, Houston, etc., H. Co. 
Hargreaves v. Deacon, 25 Mich, i; Zoe- v. Richards, 59 Tex. 373; s. c., I2 Am. vSe 
bisch z*. Tarbell, 10 Allen (Mass.), 385; Eng, R. R, Cas. 70 5 Davis Chicago, cl c , 
Lary v. CleveiancI, etc,, R. Co., 78 Ind. R. Co.. 58 Wis. 646; s. c., TS Am. X Eim. 
323; s. c., 3 Am. k Eng. R. R. Cas. 47 L R* R* Cas. 424, 46 Am. Rep. 667 j Hogaii 
41 Am. Rep. 572; Parker v. Portland Pub. v. Chicago, etc,, R. Co., 59 Wi'«. iioj ». c.. 
Co., ^ Me. tn; s. c., 3t Am. Rep. 262; 15 Am. & Eng. R. R. Cas. 439; East. Venn., 
Gramllchz;. Worst, 86 Penn. St 74; s.c., etc, R. Co. Fain, la Lea (Tenn.), JS; 

27 Am. Rep. 684; Stvetyv. Nickerson, 120 s, c., 19 Am, k Eng* H* R. Caa. toa; C^iv 

t 5*4* Fierce tral R. Co. p. Brinson, yoOa. w; ».c., 19 

g mitcornb, 4S Vt s* c„ 2r Am. Am. k Eng. R. R. Cas. 4»; McClelland tl 

Re|>. no ; Ills., etc., R. Co. 2/, Godfrey, 71 Louisville, etc*, R. Ca^ 94 Ind* ayfij s. c , iB 

% Hardcas- Am. k Eng, R. R. Cas. 260? Leamyd v* 

f ^7 i s* c« Godfrey, Mas*. pKt H. 

28 L. J. (Exch.) 139*, Stone v, Jackson, lO COk w* Grlmn, loo Ini. K'm 
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26. Children as Trespassers. — A child injured while trespassing 
has no right of action, unless injured by the negligence of defend- 
ant when the injury might have been avoided by ordinary care on 
defendant’s part. But when a child of tender years commits a 
mere technical trespass, and is injured by agencies that to an 
adult would be open and obvious warnings of danger, but not so 
to a child, he is not debarred from recovering, if the things instru- 
mental in his injury were left exposed and unguarded, and were 
of such a character as to be likely to attract children, excite their 
curiosity, and lead to their injury, while they were pursuing their 
childish instincts. Such dangerous and attractive instrumentali- 
ties become an invitation by implication.^ 


Eep. 783; Powers v. Harlow, 53 Mich. Kansas, etc., R. Co. v, Fitzsimmons, 22 
307; s. c., 51 Am. Rep. 154; Ciogan v. Kan. 686,* s. c., 31 Am. Rep. 203; Koons 
Schiele, 53 Conn. 186; s. c, 55 Am. Rep. v, St. Louis, etc., R. Co., 65 Mo, 592; St. 
88; Larmore v. Iron Co., loi N. Y. 391 ; s. Louis, etc., R. Co. v. Bell, 8r 111. 76; s. c., 
c., 54 Am. Rep. 718; Schilling 2^. Abeinethy, 25 Am. Rep. 269; Birge v. Gardner, 19 
1 12 Pa. St. 437; s. c., 56 Am. Rep. 320; Conn. 507; s. c., 50 Am. Dec. 261 ; Cas- 
Hamilton v. Texas, etc., R. Co., 64 Tex. giove v. Ogden, 49 N. Y. 255 ; Whirley v. 
251 ; s. c., 21 Am. & Eng. R. R. Cas. 336, Whiteman, i Head (Tenn.), 6n ; Meitens 
53 Am. Rep. 756; Jones v. Nichols, 46 v. Dodge, 38 Wis. 300; s. c., 20 Am. Rep. 
Ark. 207 j s. c , 55 Am. Rep. 57^ 6; Hydraulic Works v. Orr, 83 Pa. St. 332 ; 

1, Infant Trespassers: the Tum-table Vandeibeck v, Hendry, 34 N. J. L. 467; 
Cases. — Harriman 2^. Pittsburg, etc., R. Co. Hughes v. Macfie, 2 Huil. & Colt. 744; 
(Ohio), 12 N. E- Rep, 451; Phila., etc., R. Mangan zu Atterton, L. R. i Exch. 239; 
Co. V. Spearen, 47 Pa. St. 300; Duffy v. Lane v. Atlantic Works, 107 Mass. 104; 
Mo# Pac. R. Co. (Mo. Ct of App.), 2 s. c. again, in Mass, 136; Lyons z/. Brook- 
Western Rep. 198; Taylor Delaware, line, 119 Mass. 491. (See Criticisms Mass, 
etc., Co., 113 Pa. St. 162; s. c., 57 Am. Rule 4 Am. Law Rev. 405, 1870.) Wood z/. 
Kep. 446; Barry z/. N. Y., etc., R. Co.. 92 Independent School Dist., 44 Iowa, 27; 
N. Y, 289 ; s, c., 13 Am. & En^, R. R. Cas. Boland v. Railroad Co., 36 Mo. 484 ; GU- 
615, 44 Am. Rep. 377; Schilling v. Aber- lespie z/. McGowen, 100 Pa. St. 1445 Rock- 
nethey, 112 Pa, St. 437; s, c., 56 Am. Rep. ford, etc., R. Co. v. Delaney, 82 III. 198; 
330; Biddle v. Heston vide, etc,, R. Co., s. c., 25 Am, Rep. 308; Isabel z^. Hannibal, 
112 Pa. St, 551 ; s. c., 26 A m. & Eng. R. R. etc, R. Co., 60 Mo. 475 ; Kay v. Pa. R. Co., 
Cas. 208; Keyser v. Chicago, etc., R. Co., 65 Pa, St. 269; s. c., 3 Am. Rep. 628 ; Penna. 
36 Mich. 559; Branson v. Labi at, 81 Ky. R. Co. v. Lewis, 79 Pa. St. 33; Penna. R. 
•638; s. c., $0 Am. Rep. 193; Scoville v. Co. v, Morgan, 82 Pa. St. 134; Byrne v. 
liannibal, etc., R, Co., 81 Mo. 434; West- R. Co., N. Y. 620; Meyer v. Midland 
ern, etc., R. Co. z/. Wilson, 71 Ga. 22; Bal- Pac. R. Co., 2 Neb. 319 ; Johnson v. Chi- 
timore, etc., R. Co, v. Schwindling, loi Pa. cago, etc., R. Co., 56 Wis, 274; s. c.,8 Am. 
St. 258 ; s. c., 8 Am. & Eng. R, R. Cas. 544 J & Etig. K. R. Cas. 47 1 ; Fitzpatrick w, Rail- 
47 Am. Rep. 706; Central R. Co. z/. Brin- road Co., 128 Mass. 13; Plumley v. Birge, 
son, 70 Ga. 207 ; s, c., 19 Am, & Eng. R. R. 124 Mass. 57; s. c., 26 Am. Rep. 645; 
Jas. 42 ; 1 1 Galveston, etc., R. Co. v. Moore, Munn v. Reed, 4 Allen (Mass.), 431 ; Dowd 
5) Tex. 64; s. c., 10 Am. & Eng. R. R. Cas. v. Chicopee, 116 Mass. 193; Morrissey z'. 
746; 46 Am. Rep. 265; Lynch v. Nurdin, Railroad Co., 126 Mass. 377 ; s. c., 30 Am. 
1 Q* B. 29; s. c., 2 Thomp. on Neg. 1140; Rep. 686; Cent. Branch R. Co. v. Henigh, 
Clark V. Chambers, 3 Q. B. Div, 327, 329; 23 Kan. 347 ; s. c., 33 Am. Rep. 167 ; Smith 
rs. c., 7 Cent. L. T. u; 17 Alb. L. J. 505; v- Atchison, etc., R. Co., 25 Kan. 738; 28 
Railroad Co. Stout, 17 Wall. (U. S.) Kan. 541; s. c„ 4 Am. & Eng. R. R. Cas. 
*657; s. c., 2 Dill. (U. S.) 294; Keffe V. 554; Conley z/. Railroad Co., 95 Pa. St. 398 ; 
Milwaukee, etc., R. Co. 21 Minn. 207 ; s. c., s. c., 40 Am. Rep. 664; Moore v. Railroad 
iS Am. Rep. 393; Kerr v. Forgue, 54 III. Co., 99 Pa. 61,301 ; s. c.,44 Am. Rep. 106; 
482; s. c., s Am. Rep. 146; Chicago v. Sweeny v. Old Colony R, Co., lo Allen 
Starr, 42 Ilf. 174; Nagel z/. Mo., etc, R. (Mass.), ^68; Daley z/. Norwich, etc., R. 
Co., 75 Moo 653 ; s. c., 10 Am. & Eng. R. R. Co., 26 Conn. 591 ; Hicks z*. Pacific R. Co., 
Cas. 702; 42 Am. Rep. 418; Evansich 64 Mo. 430; Chicago, etc., R. Co. z/. Mur- 
Gulf, etc^ R. Co., 57 Tex. 126; s. c., 6 Am. ray, 71 111. 601 5 Railroad Co. z». Gladman, 
^ Eng. R. R. Cas. 182, 44 Am. Rep. 586; 15 Wall. (U. S.) 401 j Chicago, etc., R. Co- 
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in Privity, 


27. Plaintiff and Defendant in Privity. — In some relations, where 
one party owes the other a special duty, contractual or otherwise,, 
a higher degree of care and foresight is required of the one owing 
the duty, than of the one to whom it is owing. The test is still 
that of ordinary care ; but what would be ordinary care for one 
party to the relation, might be negligence in the other because 
of the higher duty resting upon him.^ 

28. Carriers of Passengers. — The principle stated is well illus- 
trated by the co-relative duties of carrier and passenger. The 
carrier, being under special obligations to care for the safety of 
the passenger, must exercise the greatest practical degree of care, 
skill, and foresight to avoid injuring him. For the slightest 
failure to use ordinary care, he is liable, if injury follows ; and the 
ordinary care required is that high degree of care that careful anil 
prudent persons, with similar duties resting upon them, would 
exercise. It is a much higher grade of care than one owes to a 
stranger or trespasser, * 


V. Dewey, 26 III. 255, 259; Pittsburgh, etc., 
R. Co. V. Bumsteart, 48 III. 221 ; Penna. R. 
Co. Morgan, 82 Pa. St. 134; North Pa. 
R. Co. V, Mahoney, 57 Pa. St. 187 ; Norfolk, 
etc., R. Co. V, Ormsby, 27 Gratt. (Va.) 455; 
Rauch S'. Loyd, 31 Pa. St, 358; Penna. R. 
Co. V. Kelley, 31 Pa. St. 372 j Manly v. 
Wilmington, etc., R. Co., 74 N. Car. 655; 
Phila. & Reading R. Co, v. Hummell, 44 
Pa. St. 375; Ostertog v. Pac. R. Co., 04 
Mo. 42 tj Snyder?/. Hannibal, etc., R. Co., 
60 Mo. 413 ; Bulger v. Albany, etc., R. Co., 
43 N. y. 459 5 Citizens' St R. Co. v. Carey, 
56 Ind. 396; Nolan v. N. Y„ etc., R. Co., 
53 Conn. 461 ; s. c., 25 Am. & Eng. R. R. 
Cas, 343; Durkee v. Cent. Pac. R. Co 
(Cal. 18S5), 25 ^ Eng. R. R. Cas. and 

note reviewing many cases ; Union Pac. R. 
Co. V. Dunden (Kan. 1887), 14 Pac. Rep. 
joi; Schmidt v. Kansas City Dist Co. 
(Mo.), 7 West. Rep. 124; Eclitt?'. Wabash, 
etc., R. Co. (Mich.), 7 West. Rep. 463 ; s. c., 
31 N. W. Rep. 180; Indianapolis, etc., R. 
Co. V. Pitzer, 109 Ind, 179,* s. c., 25 Am. & 
Eng. R. R, Cas. 313. 

X. “ Ortoary Care ” inRelations of Priv- 
ity*— This is only another way of stating 
the doctrine that ordinary care varies with 
the circumstances and conditions of the par- 
ties, and hence each party to a relation of 
privity must exercise that care which an or- 
dinarily careful and prudent person so situ- 
ated would exercise. Reeves v. Delaware, 
etc,, R. Co., 30 Fa. St. 454; s. c., 72 Am. 
Dec. 713? Sullivan v. Scripture, 3 Allen 
(Mass.), 566 j Fallon^ S', Boston, 3 Allen 
(Mass,), 


Mo. 414; s. c., 3 Am. & Eng. R. R. Cas- 

^ I. Ordinary Car© of Carriers of Passen- 
gers. — Ingalls 7/. Bills, 9 Mete. (Mass.) r ; 
s. c., 43 Am. Dec. 346 and note ; Pennsyl- 
vania Co. Roy, 102 U. S. 451 ; s. c„ i 
Am. & Eng, R. R. Cas. 225 ; Bedford, ctc.r 
R. Co. z/. Rainbolt, 99 Ind. 551; s. c., 3 t 
Am. & Eng. R. R. Cas. 466*, Cleveland, 
etc., R. Co. V, Newell, 104 Ind. 264 ? s, c., 23 
Am. & Eng. R. R. Cas. 492 ; Louisville, etc., 
R. Co. Thompson, 107 Ind. 442 ; s. c., 27 
Am. & Eng. R. R. Cas. 88, 329 ; Louisville, 
etc., R. Co. 7'. Pedigo, 108 Ind. 481 j .s. c,, 
27 Am. & Eng. R. R. Cas. 310 ; 2 Am. &: 
Eng. Ency. of L. 745, § ttfet sea. ; Ford 7 % 
L,ondon, etc., R. Co., 2 Fost. & Fin. 730 j 
Redhead v. Midland R. Co., L, R. 3 i). H, 


412 ; s. c., L. K. 4 (X B. 3; 
Saltonstall, 13 Pet. (U. S.) 


179; Stokes 
18 1 5 Phila., 


etc., R. Co. V. Derby, 14 How. (U, B.) 4(18 j 
Penna. R. Co. 7', Roy, 102 U. S, 451 ; s. c., 
I Am, & Eng. R. R. Cas. 225 ; Baltimore, 
etc., R. Co. V. Wightman, 29 (iratt. (Va. 


leu (Mass. 


[0; Cunningham v. Hall, 4 Al- 
.5, 276; 2 Wood’s Ry. Law, 1074 
; Thomp. on Carriers, 257 ; Jeferson- 
etCr, K. Co. Hendricks, 26 Ind. 
Price V, St Ixmis, etc., R. Co., 72 


Taylfir 


431; s. c., 26 Am. Rep. 

Grand Trunk R. Co., 48 N» H. 304 ; s. c , 
2 Am, Rep. 229; Laing v. Calcfcr* 8 Pa. 
St 479 j s. c., 49 Am. Dec. 533; Parish 
Reigle, n Gratt. (Va.) 697; s>. c., 62 Am. 
Dec. 6te; McElroy w, Nashua, etc., R. Co , 
4 Cush. (Mass.) 400; Union Pac, R. Go. 

Hand, 7 Kan. 380; Simmons 7/. New 
Bedford, etc., R. Co., 97 Mass. 36; Keo- 
kuk, etc., Packet Co. p. True, 88 111 . 608 ; 
Philadelphia, etc., R* Co. p. B<mr, 97 Pa, 
St. 91 ; s. c,, 2 Am. & Eng. R. R, Cas. 173 ; 
Lsmon p. Chanslor, 68 Mo* 340 s ». c., jp 
Am. Rep. 799; Peters Kyianill, 20 nu 
St 497 ; s. c., 59 Am. Dec. 746; Galena,. 
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On the other hand, the passenger has a right to depend upon 
the carrier owing him the duty of safe carriage, to perform it ; 
and, while ordinary care to avoid injury devolves upon the pas- 
senger, yet such ordinary care is usually only to resign himself 
passively to the care of the carrier, conform to the carrier's rea- 
sonable rules and regulations, obey his directions, and avoid volun- 
tary conduct causing an unnecessary exposure to danger.^ The 
passenger can depend upon the means and appliances furnished 
for carrying him, and for his care and comfort, without making 
any special examination of them ; and, while using and depending 
upon them in an ordinary manner, he is not guilty of contributory 
negligence, if negligently injured by defects therein, of which he 
had no notice.^ But if the passenger unnecessarily exposes him- 

126, 13$; s. c., 17 Am. Rep, 228; Thomp. 27 Am. & Eng. R. R. Gas. 88 ; Louisville, 
on Car. of Pass, 200; Wheaton Railroad etc,, R. Co, v. Pedigo, 108 Ind. 481 j s, c., 
Co., 36 Cal. 590 ; Kansas, etc., R. Co. Mil- 27 Am. & Eng. R. R. Cas, 310; Leslie 
ler, 2 Col, 442; Hall v. Steamboat Co., 13 v. Wabash, etc., R. Co., 88 Mo. 50; s. c., 
Conn. 319 j Fuller v. Naugatuck R. Co., 21 26 Am. & Eng. R. R. Cas. 229. 

Conn. 557 , Crawford Railroad Co., 62 Ga. 1. “Ordinary Care” of a Passenger. — 
566 ; Brunswick, etc , R. Co. t/. Gale, 56 Ga. Beach on Cont. Neg. §§ 5i'-S7 ; 2 Wood’s 
322; Louisville, etc, R. Co- z'. Wearns, 80 Ry, Law, 1083-1087; 2 Thomp. on Neg. 
Ky. 420 } s, c., 8 Anu & Eng. R. R. Cas. 399 ; 1 172, § i8 ; Sheridan v. Brooklyn, etc., R. 
Black V. N. O. & Carrouton Co., lo La Co., 36 N. Y. 39; Houston, etc., R. Co. v. 
Ann. 33; Knight v. Portland, etc., R. Co,, Gorbett, 49 Tex. 473; Lawrenceburg, etc,, 
56 Me. 234 J Johnson Winona, etc., R. R. Co. v. Montgomery, 7 Ind 474 ; Lafay- 
Co., n Mmn. 296; McLean th Burbank, ii ette R. Co. v. Sims, 27 Ind. 59; Galena, 
Minn. 227 ; Gilson v. Jackson Co., etc., R. etc., R. Co, v. Fay, 16 111. 538; s. c., 63 
Co., 76 Mo- 282; s. c., 12 Am. & Eng. Am. Dec. 323; Louisville & N, R. Co.v, 
R. R. Cas. 132 J Nashville, etc., R Co. v. Kelley, 92 Ind. 371; s.c., 13 Am. & Eng. 
Messino, t Sneed (Tenn ), 220; McKinney R. R. Cas. i; 47 Am. Rep. 149; Kentucky 
V. Neil, 1 McLean (U. S.), 540; Bowen w. Cent. R. Co, z/. Thomas, 79 Ky. 160; s. c., 
N- Y, Cent, R. Co., 18 N. Y. 408; Toiler i Am. & Eng. R. R. Cas. 79, 42 Am. Rep, 
Zf. Talbot, 23 111, 357 Central, etc., R, Co. 208; Houston, etc., R. Co. Clemmans, 
a/. Perry, 58 Ga. 401 ; Mad River, etc., R. 55 Tex. 88 ; s. c., 8 Am. & Eng R. R. Cas. 
Co. «, Barber, 5 Ohio St. 541 ; s. c , 67 396, 40 Am. Rep. 799 ; Railroad Co. z/. 
Am. Dec, 312; Hegeman v. Railroad JonCsS, 95 U. S,, 439; Germantown Pass. 
Co., 13 N. y.gs s. c., 64 Am. Dec. 517; R. Co.z'. Walling, 97 Pa, St. 55; s.c., 2 Am, 
Hadley Zf, Cross, 34 Vt 586; s. c., 80 Am. Sc Eng. R, R. Cas. 20, and note; 37 Am. 
Bee. 099; Hyman v. Nye, L. R. 6 Q. B. Rep. 71 1, note. 

685 ; s. c., 29 Moak’s Eng. Rep, 769 ; Fei- 2 . He has a Bight to depend on Carrier’s 
tal p. Middlesex, etc., K. Co,, 109 Mass. Appliances.— Hegeman v. West. R. Co,, 
398; s« c., 12 Am. Rep. 725; Nashville, 13 N Y. 9 ; s. c., 64 Am. Dec. 517; Stein- 
etc-, R. Co.P Elliott, i Caldw. (Tenn.) 61 x; weg w. Erie R Co., 43 N. Y. 123; s. c., 3 
s, c, 78 Am. Dec. 506; Frink p. Coe,4G. Am Rep. 673; Thomp. Car, of Pass. 220, 
Greene (Iowa), 555; s. c, 61 Am. Dec. | 13; Grand Rapids, etc., R. Co.p. Hunt- 
141 Sales p. West, Stage Co., 4 Iowa, ley, 38 Mich. 537; s. c., 31 Am. Rep. 321; 
547*, Raymond p. Burlington, etc., R. Co., Meier p. Penna. R. Co., 64 Fa. St. 22J; s. c,, 
02 Iowa, 152; s. c., 18 Am. Sc Eng. R. R. 3 Am. Rep. 581 ; Ladd p. Railroad Co., 119 
Cas. 217, 13 Am. Sc Eng. R. R. Cas. 6; Mass. 412; Grand Rapids Sc Ind. R. Co p. 
Smiths/. St. Paul City R. Co., 33 Minn. 1; Boyd, 65 Ind. 526; Redhead p. Midland 
s. c., 16 Am Sc Eng, R, R. Cas. 310 5 N.Y,, R. Co., L- R. 4 Q- B. 370; Taylor p. Grand 
etc., R. Co. p. Daugherty {1882, Pa.), 6 Trunk R. Co,, 4S N. H. 304; s. c., 3 Am. 
Am. & Eng. R. R. Cas. 139; International, Rep. 229; MePadden p. Railroad Co., 44 
etc., R. Co p. Halloren, 53 Tex. Rep. 46; N. Y. 478 ; s. c., 4 Am. Rep. 705 ; Burgess p. 
s, c, 3 Am. & Eng. R. R Cas. 343 ; George Great West’n R., 6 C. B. N. S. 923; Hul* 
p. St. Louis, etc., R. Co., 34 Ark. 613; bert p. N. Y. Cent. R- Co., 40 N. Y. 145; 
s. c., X A,in. Sc Eng, R. R. Cas. 294 ; Louis- C. & I C. R. Co. p. Farrell, 31 Ind. 408 ; 
vxJie, ftCn R* Co. P. Ritter (Ky.), 28 Am. Bennett w. Railroad Co., 102 U. S. 577; 
& Eni R. R.. Cas, 167; I^ouisvUlc, etc., s. c., i Am. Sc Eng. R. R. Cap 71; Hart- 
M* Co* p. Thomj^son^ 107 Ind. 442; wig p. Railroad Co., 49 Wis. 338, s. c., x 
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self to danger, goes into an unauthorized place or position of 
danger, or violates the reasonable rules and regulations made to 
secure his safety, he cannot recover if such conduct contributed 
to an injury which he would otherwise have escaped.^ And the 


Am. & Eng. R. R. Cas. 65; and see cases cago, etc., R. Co., 54 Wis. 610; s. c.,6 Am. 
cited to note 121 supra, & Eng. R. R. Cas. 379, 41 Am. Kep. 03; 

1. But he must not voluntarily go into Richmond, etc., R. Co. t, Morris, 31 Gratt. 
Banger. Todd v. Old Colony R. Co., 7 (Va.) 200; Cumberland, etc., K. Co. v. 
Allen (Mass.), 207; s. c., So Am, Dec. 49; Maugans, 61 Md. 53; s. c., 18 Am. & Eng. 
Louisville, etc., R, Co. Lickings, 5 Bush R. R. Cas. 182; Central, etc., R. Co. v. 
(Ky.), I ; Indianapolis, etc., R.Co. v, Ruth- Letcher, 69 Ala. 106; s. c., 12 Am. & Kng, 
erford, 29 Ind. 82; Pittsburgh, etc., R. Co. R.R.Cas.iiS; 44 Am. Rep. 505; .South, etc., 
2/. Andrews, 39 Md. 329 ; s. c., 18 Am. Rep. R. Co. v, Singleton, 66 Ga. 252 ; s^. c., (>7 (jra. 
568; Holbrook v. Railroad Co., 12 N. Y, 306; Lucas z'. Railroad Co., b Grav (Mass.), 
236; Pittsburgh, etc., R. Co. v, McCiurg, 64; Morrison z'. Erie R. Co., 56 N. ¥.302; 
56 Pa. St, 294; Spencer v, Milwaukee, etc., Dougherty v, Chicago, etc., R. Co., 80 111, 
Railroad Co., 17 Wis. 503; Chicago, etc., 467; Lake Shore, etc., R. Co. re Bangs, 47 
R, Co. V, Pandram, 51 111. 333; Penna. Co. Mich.470; Mitchell z/. Railroad Co., 51 Mich. 
V, Langdon, 92 Pa. St. 21 ; s. c., i Am.& 236; s. c., 47 Am. Rep. 566; Houston, etc., 
Eng. R. R. Cas. 87 ; Jacobus v, St. Paul, R. Co. v, Leslie, 57 Tex, 83; .s, c, 0 Am. & 
etc,, R. Co., 20 Minn. 125: Watson v. Rail- Eng. R. R. Cas. 407; sec III., etc., R. I'o. 
way Co,, 24 U. C. Q. B. 98 ; Hickey v. Bos- v. Green, 81 111. 19; s. c., 25 Am. Rej). 255; 
ton, etc., R. Co., 14 Allen (Mass.), 429; Com. r. Boston, etc., R. Co., 129 Mass. 500 ; 
Quinn v. Railroad Co., 51 111. 49s ; Buel v, s. c., i Am. & Eng, R. Cas. 457; 37 Am. 
Railroad Co., 31 N. Y.3t4; Willis z'. Long Rep. 382; Chicago, etc., R. Co. v. Ram 
Island R. Co., 34 N.Y. 670; Zempz/. Railroad dolph, 53 111. 510; s. c., 5 Am. Rep. ()0; 
Co.,9 Rich,L.(So.Car-)84; Meeselz'.Lynn, Cincinnati, etc., R.Co. v, Peters, 80 hul, 
etc., R. Co., 8 Allen (Mass.), 234; Augusta, 168; s. c., 6 Am. 8: Eng. R. H. Ca.s. 126; 
etc., R. Co, V, Renz, 55 Ga. 126; Spooner Penna. R. Co. v. Dean, 92 Ind, 4q9; s. c,, 
V, Brooklyn City R. Co., 54 N. Y. 230; s.c., 18 Am. & Eng. R. R. Cas. i88; Higley v, 
13 Am. Rep, 570; Robertson z^. Railroad Co., Gilmer, 3 Mont. 90; s. c., 35 Am. Rep. 450 ; 
22 Barb. (N. Y.)9i; Keith z/. Pinkham, 43 Alabama, etc., R. Co. v. Hawk, 72 Ala, 
Me. 501 i Phillips v, Rensselaer, etc., R. 112? s.c., 18 Am. & Eng. R. R. Cas. 192; 
Co., 49 N. Y., 177 j Knight v, Pontchartrain Camden, etc., R. Co, v, Hoosey, 99 Pa. St. 
R. Co., 15 La. An. 105; Harper v, Erie R. 492; s. c., 44 Am. Rep. 120; <,)uinn r. fllh 
Co., 32 N. J, L. 88} Chicago, etc., R. Co. nois, etc., R. Co., 51 III. 49*;} Mclntyic v, 
V, Scates, 90 111, 586; Lambeth v, N. Car. N. Y. Cent. R. Co., 43 Barb, (N. Y.) 532; 
R. Co., 66 N. Car. 494; Filer v, N. Y. s. c., 37 N. Y. 287} Louisville, etc., K. ('o. 


414; s. c., 3 Am. & Eng, R, R. Cas. 365; 6c Eng. R. R. Cas. 87; 37 Am. Rep, 6i;i j 
Johnson v. West Chester, etc., R. Co., 70 Kentucky, etc., R. Co. v, Thomas, 79 Ky, 
Pa. St. 357} 111. Cent. R. Co. Able, 59 160; s. c., x Am. & Eng. R. R. Cas. 79* 42 
111. 131 5 Georgia, etc., R, Co. McCurdy, Am. Rep. 208} Houston, etc., R. Co. v, 

45 Ga. 288} s. c., 12 Am. Rep. "" — - • 

son V, San Jos^, etc., R. Co., « 

s. c., 3 Am. & En& R. R. Ca& 350; G — , ^ „ 

Metropolitan R. Co., 1 * R. 8 Q. B. 161; 4 Am. Rep. 267; Jacobus v. St. Paul, etc. 
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&&, 26 Am. Rep. 27a! Harvey'*-. Rilroad etc,lS Co, L.’R. a Q. B. 442 1 Carter vl 

Louisville, etc., R. Co, g8 Ind. 552; a.c., 
etc, R. Co. a. Smt^ jg Tex. 406; Loyd w. 49 Am. Rep. 780 ; Houston, etc., K. Co. v. 
Hannibal, etc., R. Co., M Mo. 309; Penna. Moore, 49 Tex. 31 i s. c, 30 Am. Rep. ^ ; 
R.Co. ». Kilgore. 32 Pa. St. 292; Brooks Sherman v. Hannibal, etcrR.Co, 7a Mo. 
». Boston, «e,R.Ca, 135 Mm. si : ^ c., 62; ^ c„4 Am. & Eng. R. R. Cwt, 37 
16 Aim & EngjR. R. Cas. 345 ; Doss v. Rail- Am. Rep. 423 j Eaton v. Delaware,^, R. 

Co,sg Mo. »; s.c,2i Am. Rep. 3715 Co, 37 N. Y, 382? s. c., 13 Am. Re|J, 313^ 
Kelley t-. H. & Joseph R. Co, 70 Mo. Hoar v. Maine Cent. R, Co, 70 Me. 6s* 
SS* Pennm R, Ca v, Aapell, 22 Pa- St s. 0., 35 Am, Rep. 299) McQueen v. Cent. 
* 47 ; 8. 0. 6® Am. Dec. 323 j Jevrell v. CM. Branch U..P. R, Co,^ Km 6891 >. e, 1 $ 
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passenger may put himself in so dangerous a place, in violation 
of the rules and directions of the carrier, that it will be held that 
the carrier owed him no duty while voluntarily in such place, and 
that he cannot recover for injuries received while so exposed, 
unless the carrier inflicts them wilfully.^ 

29. Travellers on Streets and Highways. — A non-contractiial rela- 
tion wherein greater care is required of the one party than of the 
other, is that which exists between a municipal corporation and a 
traveller on a public street or highway, when the law imposes 
upon the municipality the duty of keeping streets and highways 
reasonably safe for public travel, and renders them liable for 
injuries resulting from failures in this respect. It is the duty of 
such a municipality to keep its streets and highways reasonably 
safe for travel, and when they are in process of repair, defective, 
or unsafe, to see that proper signals and warnings of danger are 
given to travellers, A traveller upon a street or highway has a 
right to depend upon the performance of this duty without special 
investigation; and if injured by defects therein of which he had 
no notice, while travelling along the street in an ordinary manner, 
and relying upon the performance of duty by the municipality, he 
is not guilty of contributory negligence.^ And it is not contrib- 
utory negligence per se to use a highway, street, or bridge that is 
known to be defective ; but if the traveller uses ordinary care to 
avoid injury from such defects, and is injured notwithstanding 
such care, it is a question for the jury whether he was guilty of 
contributory negligence in using the highway with knowledge of 
the defects.^ But any want of ordinary care on the part of the 

Am. ^ Eng. R. R. Cas. 226; Pool ?/. Chi- Rep. 169; Railroad Co. v, Hanmng, 15 
cago, etc., K. Co., 53 Wis. 657; s. c., 3 Am. Wall. (u. S.) 649 ; Sweeny v. Old Colony 
k Eng. R. R. Cas. 332 ; Little Rock, etc., R. R. Co., 10 Allen, 373. 

R. Co. V, Miles, 40 Ark. 298; s. c., 13 Am. 1. And if he does, may release Carrier 
& Eng. R. R. Cas. 10; 48 Am, Rep. 10; from Duty. — Penn. R. Co. v, Langdon, 
McCorkle v, Chicago, etc,, R. Co„ 61 Iowa, 93 Pa. St. 21 ; s. c., i Am. & Eng. R. R, 
<55; s. c., 18 Am. & Eng. R. R. Cas. 156; Cas. 87; 37 Am. Rep. 651 ; Kentucky Cent, 
but see Indianapolis, etc., R. Co. v. Horst, R. Co. v. Thomas, 79 Ky. 160; s. c., i Am. 
93 U* S. 29T ; Creed v. Railroad Co., 86 Pa. & Eng. R. R. Cas. 79; 42 Am. Rep. 2c8; 
St. 139 ; s. c., 37 Am. Rep. 693; Arnold v. III. Houston, etc., R. Co. v, Clemmans, 55 Tex. 
Cent, R. Co., 83 III. 273; s. c., 25 Am. Rep. 88; s. c., 8 Am, & Eng. R. R, Cas. 396, 
383 ; Lucas v, Milwaukee & St Paul R. Co,, 40 Am. Rep. 799 ; Iligler v, Gilmer, 3 
33 Wis. 41; s, c., 14 Am. Rep. 735; Dun Mont 90 ; s. c., 35 Am. Rep. 450; Railroad 
V, Seabord, etc., R. Co., 78 Va. 045; s. c., Co. v, Jones, 95 U. S. 439; Beach on 
1 8 Am. k Eng. R. R. Cas, 363, 49 Am. Cont Neg. 159, § 55. 

Rep. 388; Pittsburgh, etc., R. Co. Me- 2. A XIoxi-CoxitractiLal Special Duty.-— 
Clurg, 56Pa.St295; Pittsburgh,etc,,R.Co. Kenyon tf. Indianapolis, i Ind. 129; Indi- 
Andrews, 39 Md. 329; s. c., 17 Am. Rep, anapolis v, Gaston, 58 Ind. 234; Elkhart v, 
568 ; Barton St Louis, etc., R. Co., 52 Mo. Ritter, 66 Ind. 136; Board of ComVs 
2 $3; s.c.,14 Am.Rep.418; Chicago, etc., R. Legg, no Ind. 479; Thompson v, Bridge- 
Co. V, Pandram, 51 111. 333; s. c,, 2 Am. water, 7 Pick. (Mass.) 188 ; Jordon 2^. City 
Rep, 306; Farlow Kelley, 108 U. S. 288; of Hannibal, 87 Mo. 673; s. c., 15 Am. 
s. c., It Am. k Eng. R, R. Cas. 104; Spen- & Eng. Corn. Cas, 246 ; Plattsmouth v, 
cer Milwaukee, etc , R. Co., 17 "Wqs, 503; Mitchell (Neb. 1886), 15 Am. & Eng. Corp. 
Western, etc., R. Co, z>, Stanley, 61 Md. Cas. 233; Dooley v, Meriden, 44 Conn. 
266; 8. c., i8 Am. & Eng, R. R. Cas. so6; 117; s, c., 36 Am. Rep* 433. 

48 Am. Rep. 96; Gee p. Metropolitan R. 8* Usiiag Defective Highway with lEiiowl- 
Co., L. R. 8 Q. B. x6ij 5 Moak^s Eng. edge of Dmcte, Reed v* Northfield, 13 
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traveller, which contributes proximately^ to his injury, will bar his- 
recovery ; and where his want of care is undeniable, he wull be 
held guilty of contributory negligence as a matter of law,^ 

30 . Master and Servant. — When the relation of master and 
servant exists, a special duty devolves upon the master to provide 
for the safety of his servant in many important respects.^ In 
such relationship the servant assumes the risk of injury from all 
the ordinary dangers that necessarily accompany the employment, 
and from any unusual dangers incident to the employment of 
which he has notice before voluntarily exposing himself to them/* 


Pick. (Mass.) 94; s. c,, 23 Am. Dec. 662 ; c., 59 Iowa, 763 ; Parkhill r. hiight(»n, 6t 
Marble v, Worcester, 4 Gray (Mass.), 404; Iowa, 103; Osage City r*. Ikown, 27 Kaiu 
Frost Waltham, 13 Allen (Mass.), 86; 74; Salma Tiaspci, 27 kam 54;;; 
Snow s;.HousatonicR. Co., 8 Alien (Mass.), Maultby v. Leavenwoi th, ib K.ui. 74^; 


490; s. c., 5 Am. & Eng. R. R. Cas. 630; 2^. Bailey, 131 Mass. 169; s. 4* Am. Rep. 
Indianapolis v. Cook, 99 Ind- 10, 13; 219; Weston?'. Railroad Co., 73 N. \ . 59^; 
Estelle V. Lake Crystal, 27 Minn. 343; Hutchinson Collins, 90 III. 4*0; Amont 
Evans v, Utica, 69 K. Y. 166; s. c., 25 % Hillman, 90 111. 61 ; Erie M.igill, loi 
Am. Rep. 165; Weed v. Ballston Spa, 76 Pa. St. 616 ; s.c., 47 A m. Rep. 739; St hat f* 


N. Y. 329; Kenworthy v. Ironton, 41 Wis. ler v. Sandusky, 33 Ohio St. 24b; .s. c., 31 
647 ; Griffin z^. Auburn, 38 N. H» 121 ; Co. Am. Rep. 533; C’enlralia Kiousc, 64 111. 
Com’rs Burgess, 61 Md. 295 Bullock v» 19; ParkhiU v, Brighton, 6l Iowa, 103; 
New York, 99 N. Y. 654; L^ewerz'. Se- Corbett v. Leavenworth, 27 Kan. 673; 
dalia, 77 Mo. 4314 Nare v. Flock, 90 Ind. Wilson Charlestown, 8 Alien (Mass,), 
205; s. c., 46 Am- Rep. 2055 Smith v. 137; President, etc., of Mt. Venion t, 
Lowell, 6 Allen (Mass.), 39; Hanlon v* Desouchett, 2 Ind. 586; s.c, 54 Am. Ikt. 
Keokuk, 7 Iowa, 488; s. c., 74 Am. Dec. 467; Bruker Covington, (k) hul. 33; 
276; Montgomery v, Wright, 73 Ala. 411 j s. c., 35 Am. Rep. 203 ; Ring tu Thompson, 
s. c., 47 Am. Rep. 432. 87 Pa, St. 36$; s. c., 30 Am. Rep. 364; 

1. Any Want of Ordinary Care will bar Indianapolis z/. Cook, 99 Ind. 10. 
TraveUer.-- Butterfield v. Forrester, u 2 . Master and Servant* Spadal Baty of 
East, 60; Smith e'. Smith, 2 Pick. (Mass.) Master. — Cooley on Tints, 549-564 ; 
631 j s. c., 13 Am. Dec. 464; Reed Wood’s Law of Master and Servaitt {ail 

Northfield, 13 Pick. (Mass.) 94; s. c., 23 ed.), §§ 326-456; 3 Wood’s Ky. Law, 
Am. Dec. 662; Hibbards'. Thompson, 109 §§ 370-39B; Beach on CoiU. Neg. |§ 94- 
Mass. 288; Johnson Whitefield, x8 Me. 145; Farwell zu Boston, etc., R. Co.,4 Met. 
286; s. c., 36 Am. Dec. 721; French 37. 49; s, c., 38 Am. Dec. 339. .Sec also ♦* TIjc 
B runswick, 21 Me. 29; s. c., 38 Am. Dec. Criterion of Fellow-Sefvicc," an admirable 
250; Raymond w. Lowell, 6 Cush. (Mass.) article by Geo. W. Eahley, Esq., 25 Am. tV 
524s s. c., 53 Am. Dec. 57; Gerald s'. Bos- Eng, R. R, Cas„ 5x3, where the duties of 
ton, 108 Mass. 584; Baker v. Portland, 58 the master aie clcarJy and foriibly .siaii'd 
Me. 199; s. c, 4 Am. Rep. 274; Steele 37. 8. Bisks assumed oy Cervaat.— Woodk 



a Thompson, 87 Pa. St 36^; S.C., 30 Am. (S. Car.), 385; s.c., 36 Am. IJec. *68 
Rep. 304; Bittker v. Covington, 69 Ind. and note; Farwell ty. Boston, eic., K* Co., 
331 ^ 35 Am. Rep, 202; Albion v, 4 Met. (Mass.) 40; ». c., jH Am. Dec. 339; 

Hetnck, 90 Ind. 545; s. c., 46 Am. Rep. Priestley t'. Fowler, 3 W. 1 ; iJm 
23a ; Montgomery z'. Wright, 72 Ala. 411 ; r*. Howell, t L. R. Cf P* Div. 167 5 Warner 
47 Am. Rep. 7^; Bloomington w. w, Erie R. Ca, 39 N. V. 468; McDermott 

77 Ind. 20; Henry Co- Turnpike Co. v, etc., K. Co. v. Love* lo Injh 556; Thayer o. 
Jaoton, ^ Ind- ni ; a, c-, 44 Am. Rep. St. Louis, etc., H. Co., n Ind. a4i Hayden 
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enced servant, and warn him of dangers accompanying the work, 


Co , 4 Mete. (Mass.) 49, and Bartonshill son was engaged in the performance of the 
Coal Co, z'. Reid, 3 Macq. 295, but which duties imposed upon him as an emp ovee 
is not, in reality, in conflict therewith. It in the same general line of service with the 
is one of the legal duties of the master to appellee, the employer is nut liable, be- 
give his servant warning of any extraneous cause the liability to injury from the 
and unusual danger to which he may be gence of a fellow-servant is one of the 
subjected; and if he fails to use ordinary risks ot the sei vice which the servant as- 
care to do so, and the servant is injureci, sumes in entering upon it. 1 he servant 
the master is liable, because the injury did does not assume any lisk arising troin a 
not flow from any risk assumed by the ser- breach of duty by the master, but does 
vaut, but from the personal negligence of assume the risk of a breach of duty by his 
the master. Nor can the master avoid co-servants. It is clear that counsel s the- 
liability by making it the duty of an agent ory that the appellee is entitled to iccovcr 
to give such warning, and then, if it is not on the ground that the foreman was guilty 
given, say that the negligence was that of of negligence in the pciiorinance ot his 
a fellow-servant. In such cases the maxim duty as foreman, cannot be maintained ; 

f tdfacit per atium facit per se applies as ancl if there is no other ground upon whiLh 
etween the master and the servant entitled the appellee can plant his 1 iglit to a kv< n - 
to the warning; and the servant or agent ery, this appeal must be sustained, 
appointed to give the warning, no matter *‘It is the duty of the mastei to pnnide 
what his grade or rank in the general ser- suitable and safe machinerj, iiasonablv 
vice of the master, becomes^ /or sue^ pur- well adapted to perfoim the woik to whit ii 
pose, the alter ego of the master. Ilis act it is devoted, without endangering Ihe lives 
is the master’s act, his failure the master’s or limbs of those employed to ojHuate it. 
failure. Indiana Car Co. «/. Parker. The master is not bountl to use the high- 

In a recent Indiana case, Elliott, J., accu- est care, nor to .secure the latest uiul most 
rately and forcibly states these distinctions, improved machinery, but he is bourn! to 
saying, “The complaint of the appellee use care, skill, and prudence in seluring 
alleges that he was employed by the appel- and maintaining machinety and appliam e% 
lant; that while engaged in the discharge and for a negligent omission <»f this dut^ 
•of the duties of his employment, he re- he is answerable to a servant injured by the 
ceived an injury, and that this injury was omission. Umback v. Lake Sh<ne, elu, 
oausedby the fault and negligence of the R. Co., 831ml 191, 193; s.t,, 8 Am. iS: Eng, 
appellant in providing unsafe and defective R. R. Cas. 98; Bovee 7*, Fitjusatrirk, Aupm ; 
machinery. . . . The facts which it is neces- Lake Shore, etc,, k. Co. r. McCoimh k, 74 
aary to consider in connection with the Ind.4<jo; s. c., 5 Am. ^ Kng. H. H. Cas. 
rules of law stated are these: The appel- 474; I^iwless t'. Connecticut River K, <’o., 
lant is a foreign corporation, with its chief 136 Mass, i; 18 Am, & Eng. R. K, Cas. 
officers and agents in another State; it 90; Trask v. California, etc., R. Co., 03 

owned and operated a car-manufactory at Cal. 96 ; s. c., n Am. & Eng. K. K. C *as. 

Cambridge City In this State ; this factory 192 ; Payne v. Reese, loo Pa, St. 301 ; 
was under the general control and man- Hough v. Railroad Co., 100 U. S. 213; 
agement of John McCrie; the wood-shop Railroad Co. v. Fort, 17 Wall (U. S.) 
in which the appellee was injured, and 553 ; Ford v. Fitchburg R. R. i to 
where he was employed, was under the Mass. 241; s. c., 14 Am. Rep. 39H; Pater 
immediate control of John Higginson, as miiv. Wallace, i 798; Cti^rcoran r. 
foreman. Holbrook, 59 N. Y. 517; ». c*,, 17 Am. 

“ It is obvious that the rules of law will Rep. 369; EIHs v. N. Y., etc., R. C«., 95 

preclude the appellee from recovering upon N, Y. 546; s. c., 17 Am. & Kng. R. K, 

the ground that the foreman, in the dis- Cas. 641; Wilson v. Willimaniic, etc., Co,, 
charge of his duties as foreman, was guilty 50 Conn. 433 ; s. c., 47 Am, Rep. 653, 655 ; 
of negligence. While Higginson was act- Yosburgh v. lake Shore, etc., R. Co., 04 
mg merely as foreman, and not discharging K. Y. 374; s. c., K Am, & Kng. R. H. 
a duty owing by the master to its servants, Cas* 249; 46 Am, Rep. 148; Mas 

Jw was the fellow-servant of the appellee, ter and .Servant {zd ed.), 6B6; a Thomp. 
The duties of his position as foreman did on Neg. 972; Whart. Neg, $211. 
mt make him any thing more than a co- «The duty which the master owes to the 
employee With a higher rank and greater servant, is one which he cannot rid himself 
authority than the appellee ; and so long of by casting it upon an agent, officer, or 
^ he kept within the Ime of his duties as servant employed by him. The dtitinctloti 
foreman, he was a fellow-servant serving a between a negligent performance ik doty 
master. If the negligence which by an agent or servatit, and the nogliment 
caused the injury occurred while Higgin- omission of duty by the master hittSeS, ia 
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but, not obvious as such to one of his capacity and experience;^ 

an important one. Where the duty is one escape his duty by shifting it to an agents 
owing by the master, and he intrusts its the practical result would be his entire 
performance to an agent, the agent’s negli- absolution from the duty which the law 
gence is that of the master. As the mas- imposes. The law will not permit this- 
ter is charged with the imperative duty of result, for it will not permit a duty to be 
providing safe and suitable appliances, this evaded, but will requiie peiformance by- 
duty he must perform; and if he intrusts the person upon whom it has fixed it. A 
Jt to an agent, and the agent performs it in different rule from that stated would, in 
his place, the agent’s act is that of the such a case as this, wholly relieve the mas- 
master. In authorizing an agent to perform ter from obligation to his servants, for here 
such an act, the principal is, in legal con- the foreign corporation acted by its agents, 
templation, himself acting when the agent and none of its chief officers were ever at 
acts*, for he who acts by an agent acts by the factory in Cambridge City. If it cannot 
himself. This principle does not conflict be held responsible for the negligence of 
with any of the general rules we ha-^e these agents in selecting, arranging, and 
stated, for the agent assumes, by authority, maintaining his machinery, the result will 
the master’s place, and does wliat the law be that it is wholly absolved from its duty 
commands the master to do. He is for to its agents and servants.” Indiana Car 
the occasion, and in the eyes of the law, the Co. «/. Paiker, loo Ind. i8i. 
master. If it be true that the agent’s act The Boss Case. — And this was the doc- 
is the master’s act, then it must be true that trine of the Ross case {112 U. S. 377), In 
the negligence involved in the act is that that case the plaintiff was injured while 
of the master himself. The rule which acting as engineer of a freight train on de- 
absolves the master from liability for the fendant’s road, by a collision between 
negligence of the fellow-servant has no such train and a gravel train. It ap- 
application whatever, where the agent peared that plaintiff was not negligent, 
stands in the master’s place. The reason that his train was on time, and, in the ab- 
of the rule fails; and where the reason sence of telegraphic orders to him, was 
fails, so does the rule itself. The rea- entitled to the track. The company sent 
sons which support the rule are that scr- the gravel train out on the schedule time 
vants take the risks of the employments of the freight train, and then sent tele- 
upon which they enter, and that public graphic orders to the engineer and conduc- 
policy requires that fellow-servants should tor, but delivered the messages to the eon- 
* each be an observer of the conduct of the ductor^ making it his dnt)f to conveg the 
other.’ Farwell v. Boston, etc., R. Co., 4 orders to the engineer. This he negligent- 
Met. (Mass.) 49. ly failed to do, and the collision followed. 

The first of these reasons completely It was correctly held^ that the conductor’s 
fails when it is brought to mind that the negligence was that of the master, and not 
servant does not assume the risk arising that of a fellow-servant. Nothing; more 
from unsafe and unsuitable machinery and than this was necessary to the decision of 
appliances. The second as surely and the case; and further than this, it cannot 
completely fails when we affirm, as under be considered authoritative, four of the 
all the authorities affirm we must, that the nine judges having dissented There are 
duty to provide safe appliances rests upon many other cases supporting the doctrine of 
the master, and not on any servant; for, the text. Strohlendorf?/. Rosenthal, 30 W is, 
surely, servants are not bound to be ob- 674; McGowan z'. La Platte M.& S. Co, 3 
servers of the master’s conduct. It is, McCrary (U. S.), 393; Smith z/. Car Works 
therefore, not at all difficult to clearly dis- (Mich. 1886), 12 Am. & Eng. Corp. Cas. 
criminate and broadly mark the difference 269; Parkhurst v. Johnson, 50 Mich. 70; 
between a case where it is the master’s s. c., 45 Am. Rep. 28; Perry v Marsh, 25 
duty, as master, that i.s neglected, and a Ala. 659; Smith v, Oxford Iron Co., 42 
case where it is the fellow-servant’s duty, N. J. L. 467 ; s, c., 36 Am. Rep. 535 ; Bal- 
as servant, that is negligently performed, timore, etc., R. Co. v. Whittington, 30 
A servant has a right, himself exercising Gratt. (Va.) 805; Wheeler v. Wason 
ordinary care, to rely ujjon his master’s Manf. Co., 135 Mass. 294; Walsh v. Peet 
cate and diligence. He is not bound to Valve Co., no Mass. 23; Baxter v. Rob- 
watch bis master as he is his fellow-servant erts, 44 Cal, 187; Hpelman v. Fisher Iron 
The rights are reciprocal — the master has Co , 56 Barb. {N. Y.) 151 ; Mo Tac. R. Co, 
his duty as the servant has his. When v. Callbreath, cited, note, 38 Am, & Eng* 
the master’s duty m negligently done, he it R. R, Cas. 556, 357 ; s, c., 6 Tex. Law Rev, 
is who is ssuiltv of a oreach of duty* al- <84. 

though he acted through the medium of an X. Ittastefs Duty to Immature mid laex-t 
agent If the master were permitted to perienced Seryant«»--*"* We think it is noiif 
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■to provide suitable machinery, tools, and appliances to carry on 
the business about which the servant is engaged ; ^ to inspect and 

dearly settled that i£ a master employs a probably it is not to one who fully under- 
servant to dowoik. in a dangerous place, stands it; but this man did not fully un- 
or where the mode of doing the work is derstand it, and the danger and loss of life 
dangerous and appaient to a person of came to him in consequence. 'I'henegli- 
capacity and knowledge of the subject, yet gence consisted mainly in not infoiming 
if the servant employed to do work of such him.” Parkhurst xk Johnson, 50 Mich, 
a dangerous character, or in a dangerous 70; s, c., 45 Am. Rep. 28. And to the 
place, from youth, inexperience, ignorance, same effect are many other <^ses. Grizzle 
or want of general capacity, may fail to Frost, 3 Fost, Sc Fin. 022; Bartons- 
appreciate the dangers, it is a breach of hill Coal Co. v» Reid, 3 Mac^. 266, 295 ; 
duty on the part of the master to expose Bartonshill Coal Co. xi, McGuire, 3 Macq. 
a servant of such character, even with his 311; Clark v* Holmes, 7 H. Sc N. 937; 
own consent, to such dangers unless he first Railroad Co. v. Fort, 17 Wall. (U. S.) 553; 
gives him such instructions or cautions as Coombs Z'. N. B. Cordage Co., 102 Mass, 
will enable him to comprehend them, and 572; s. c., 3 Am. Rep. 300? s. c., loz Mass, 
do his work safely, with proper care on his 595; Smith v, Oxford Iron Co., 13 Vroom 
part. . . , There are many reasons given (N, J.), 467 > s. c., 36 Am. Rep, 535 ; Louis- 
by the courts for holding to the rule above ville, etc,, R, Co. v. Frawley, no Ind. 18 ; 
stated, the most satisfactory of which are, s. c., 28 Am. & Eng. R. R. Cas. 308; Hill 
(i) that the master owes a duty toward an v. Gust, 55 Ind. 45 ; Sullivan v, India Manf. 
-employee who is directed to perform a dan- Co., 113 Mass. 396; Smith xu Car Works 

f erous and hazardous work, or to perform (Mich. 1886), 12 Am. & Eng. Corp. Cas. 

is work in a dangerous place, when the 269; Pittsburgh, etc., R. Co, xk Adams, 105 
employee, from want of age, experience, or Ind, 151, 163; s. c., 23 Am. & Eng. R. R. 
general capacity, does not comprehend the Cas. 408; O’Connor v, Adams, 120 Ma^sS. 
dangers, to point out to him the dangers 427 ; Ryan v. Tarbox, 135 Mass. 207 ; 
incident to the employment, and thus enable Wheeler Wason Manf, Co., 135 Mass, 
him to comprehend and avoid them, and 294; Allen Burlington, etc., R. Co., 57 
that neglect to discharge such duty is gross Iowa, 623. 

negligence on the part of the employer; When Certain Bootrznes do not apply. 
{2) that such an employee does not assume -—But the doctrines of the foregoing cases 
the risk of the dangers incident to such cannot be properly invoked in any case 
hazardous employment, because he does where the dangers were open and obvious, 
not comprehend them, and the law will not, and the servant, although immature or 5 n- 
therefore, presume that he contracted to experienced, had sufficient capacity to fully 
assume them.” Jones a Florence Mining comprehend them; nor are they applicable 
Co., 66 Wis. 268 ; s. c., 57 Am. Rep. 269. when the servant, although not warned by 
** We think the doctrine equally well the master, has from some other source 
settled by the authorities, that although the obtained full information of the danger, and 
machinery, or that part of it complained of is of sufficient capacity to have avoided it 
as especially dangerous, is visible, yet if, by after it became known to him, Williams 
reason of the youth and inexperience of r/, Churchill, 137 Mass. 243; s. c., 30 Am. 
the servant, he is not aware of the danger Rep. 304; Sullivan v, India Manf. Co,, 113 
to which he is exposed in operating it, or Mass. 3^; Coombs v. N. B. Cordage Co,, 
approaching near to it, it is the duty of the 102 Mass. 572 and 595 ; s, c., 3 Am. Rep* 
iiuater to apprise him of the danger if 306 ; Rock z'. Indian Orchard Mills (Mass* 
knovvn to him. ... It is not a conclusion 1886), 16 Am. Sc Eng, Corp. Cas, 114; 
iil law, from the fact that plaiutifE was Foties v. Phillips, 39 Ark. 17 ; s* c,» 43 Am. 
aware of the existence of the set-screw, Rep. 264; Hathaway r. Mich. Cent, R. Co., 
and was seventeen years old, and sprightly 51 Mich, 253; s. c., Am* Be Eng, R. R, 
for one of his years, that he was aware of Cas. 249; 47 Am. Rep, g 59 ; Atlas^ngine 
the risk and danger of passing over the Works v. Randall, loo Ind, 1^31 s. c., 50 
shaft while it was in motion.” Dowling w. Am . Rep. 708; McGiimia S, B. Co., 
Allen, 74 Mo. 13 ; s- c., 41 Am. Rep. 298; 49 Mich. 400; s- c,, 8 Am, k Eng* R* R, 
s. c, (second hearing), 3 West, Rep. 370. Cas. 135; Viets Toledo, etc., R, Co., 55 
In a leading case in Michigan, y., Mich. 120 j s. c,, 18 Am. k Eng. R, Cas. 
said, ** He took an inexperienced man into 1 1, 

a place of danger without apprising him 1 . Master** Duty to provide Statable 
Of the risks, and without any warning that Appliances. In Hough xi. Railroad Co., 
danger was to be anticipated* It is true 100 D. S, 213, Mr. Justice Harlan, after 
the Workmen in the business testify that stating the general rule that the servant 
llhey do not consider it dangerous, and assumes the natural and ordinary risks of 
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repair machinery, tools, and appliances ; ^ to provide a safe place 
for the servant to do his work, the ordinary hazards of the busi- 
ness excepted ; ® to guard against a danger to the servant of which 

his employment, but that the rule does not 343 ; Cowles v. Richmond, etc., R. Co., 84 
apply in all cases, says, “One, and per- N. Car. 309; s. c., 2 Am. Sc Eng. R. R. 
haps the most important, of those excep- Cas. 90, 37 Am. Rep, 620; Gibson v. Pacific 
tions, arises from the obligation of the R. Co., 46 Mo. 163; s. c., 2 Am, Rep. 497, 
master — whether a natural peison or a 2Thomp.onNeg.944;Penna.Co.2/. Lynch, 
corporate body— -not to expose the ser- 90 111. 333; Chicago, etc., R. Co. v. Platt, 
vant, when conducting the master’s busi- §9 111. 141 j Columbus, etc., R. Co. v. 
ness, to perils or hazards against which he Troesch, 68 111. 545 ; s. c,, 18 Am. Rep. 
maybe guarded by proper diligence upon 578; Chicago & N. W. R. Co. v, Taylor, 
the part of the master. To that end the 09 III. 461 ; Ft. Wayne, etc., R. Co. v. 
master is bound to observe all the care Gildersleeve, 33 Mich. 134 ; and see gen- 
which prudence and the exigencies of the erally Wood’s Master and Servant (2ded.), 
situation require, in providing the servant § 326 et seq.; Patterson’s Ry. Acc. Law, 
with machinery or other instrumentalities §§ 284, 285; Beach on Cont. Neg. § 123 
adequately safe for use by the iq,tter. It and cases cited; 25 Am. & Eng. R. R. 
is implied in the contract between the Cas. note p. 518; $ Am. & Eng. R. R. Cas. 
(parties that the servant risks the dangers note pp. 504-507. 

which ordinarily attend, or are incident 1. master’s Duty to inspect and repair, 
to, the business in which he voluntarily — It will not do to say that, having fur- 
engages for compensation, among which nished suitable and proper machinery and 
is the carelessness of those, at least in the appliances, the corporation can thereafter 
same work or employment, with whose remain passive. The duty of inspection is 
habits, conduct, and capacity he has, in affirmative, and must be continuously £ul- 
the course of his duties, an opportunity filled, and positively performed. In ascer- 
to become acquainted, and against whose taining whether this has been done or not, 
neglect or incompetency he may himself the character of the business should be 
take such precautions as his inclination or considered, and any thing short of this 
judgment may suggest. But it is equally would not be ordinary care.” Brown v, 
implied in the same contract that the mas- Chicago, etc., R. Co., 53 Iowa, 595; s. c., 
ter shall supply the physical means and 36 Am. Rep. 243 ; Baker v. Allegheny R. 
agencies for the conduct of his business. Co, 95 Pa, St. 21 1 ; s. c., 8 Am. & Eng. 
It is also implied, and public policy re- R. R. Cas. 141,40 Am. Rep. 634; Frazier 
quires, that, m selecting such means, he v, Penna. Co., 38 Pa. St. 104; Warner 
shall not be wanting in proper care. His Erie R. Co., 39 N. Y. 468 ; Fuller v. Jewett, 
negligence in that regard is not a hazard 80 N. Y. 465 s. c , i Am. & P3ng. R. R. Cas. 
usually or necessarily attendant upon the 109, 36 Am. Rep. 575; Long v. Pac. R. 
business. Nor is it one which the servant, Co., 05 Mo. 225 ; Spicer v. houth Boston 
in legal contemplation, is presumed to risk, Iron Co., 138 Mass. 426 ; Ford v. Fitchburg 
for the obvious reason that the servant R. Co., 110 Mass. 240; s. c., 14 Am. Rep. 
who is to use the instrumentalities pro- 598; Solomon R. Co. v. Jones, 30 Kan. 
vided by the master has ordinarily no con- 601 ; s. c., 15 Am. & Eng. K. R. Cas. 201 ; 
nection with their purchase, in the first Johnson v. Richmond, etc., R. Co., 81 N. 
instance, or with their preservation or Car. 446; Shanny zk Androscoggin Mills, 
maintenance in suitable condition after they 66 Me. 420; Smoot v. Mobile, etc., R. Co., 
ha\ e been sui>p1ied by the master.” Hence 67 Ala. 1 3 ; Toledo, etc., R. Co. v. Conroy, 
St was held that the master must, in all 68 III. 560; Davis v. Cent. Vt. R. Co., 55 
cases, use ordinary care, either in person, Vt. 84; &. c., 8 Am. Sc Eng. R. R. Cas. 173, 
or by his agents, to provide his servant 45 Am. Rep. 590; Houston, etc., R. Co. 
with safe and suitable machinery and appli- v. Dunham, 49 Tex. 181 ; Indiana Car Co. 
ances, and see that he was not injured by v. Parker, 100 Ind. 181 5 Covey v, Hanni- 
any failure in this rcsi>ect. And such Is bal, etc., R. Co., 86 Mo. 635; s. c., 28 Am, 
the general rule. Sioux City, etc , R. Co. Rep. 383; Beach on Cont. Neg, § 124; 
V. Kinlayson, 16 Neb. 578; s. c , r8 Am. Sc Patterson’s Ry* Acc. Law, §§ 286-289. 

Eng* R. R. Cas. 68 and note; Booth v. % Master’s Duty to provide Safe Place 
Boston, etc., R. Co., 67 N. Y, 593 ; Probst to work. — “ In all cases at common law 
7». Delamater, 100 N. Y. 266; Indiana Car a master assumes the duty toward his ser- 
Co, Parker, loo Ind. iSi ; Bean v. Steam vant of exercising reasonable care and dili* 
.Nav. Co., 24 Fed* Rep. 124 ; Phila., etc., gence to provide the servant with a 
R Co. V. Keenan, J03 Pa. St. 124; Holden reasonably safe place in which to work” 
.''5'itchburg R. Co., 129 Mass, 268; s. c., Atchison, etc., R. Co. v. Moore, 29 Kan, 
.a Am. Sc Eng. R, R. Cas, 94, 37 Am. Rep. 632; s. c., u Am. Sc Eng* R. R. Cas. 243; 
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he has been notified, and which he has promised to obviate, or 
assured the servant did not exist ; ^ to make and promulgate 
proper rules and regulations for the conduct of the business about 
which the servant is engaged ; ® to employ and retain competent 

Hannibal, etc., R. Co. v. Fox, 31 Kan. 587 ; Fos. & Fin. 533 ; Holmes v, Clarke, 6 11 .. 
s. c., 15 Am. & Eng. R. R. Cas. 325; Lake & N. 937; Clarke v. Holmes, 7 H. & N. 
Shore, etc,, R, Co. v. Lavalley, 36 Ohio 937. We may add, that it was for the jury 
St. 221; s. c., 5 Am. & Eng. K. R. Cas. to say whether the defect in the cow-catcher 
549; Moore ii* Wabash, etc., R. Co., 85 or pilot was such that none but a recklebS 
Mo. 588; s. c,, 21 Am. & Eng. R. R. Cas. engineer, utterly careless of his safety, 
509; Boyd V. Graham, 5 Mo. App. 403; would have used the engine without its 
Ferren tj. Old Colony R. Co., 9 N. E. Rep. being removed. If, under all the circum- 
^8 ; Coombs v, N. B. Cordage Co., 102 stances, and in view of the promises to 
Mass. 572 ; s. c., 3 Am. Rep. 506 ; Cayzer remedy the defect, the engineer was not 
z/, Taylor, lo Gray (Mass.), 274; s. c., 69 wanting in due care in continuing to use 
Am. Dec. 274; Arkarsonz/. Dennison, 117 the engine, then the company will not be 
Mass. 407 ; Benzin s'. Steinway, loi N. Y. excused for the omission to supply proper 
S47 ; s. c., 2 Cent. Rep. 491 ; Stringham machinery, upon the ground of contribu- 
te. Stewart, 100 N.Y. 516; Ryan te. Fowler, tory negligence. That the engineer knew 
24 N. V. 410; Beach on Cont. Neg. § 123. of the alleged defect was not, under the 
X. Master’s Duty to obviate Banger of circumstances, and as matter of law, abso- 
whieh he has Kotice. — “ If the engineer, lutely conclusive of want of due care on 
after discovering or recognizing the defec- his part.” Hough t/. Railroad Co., lOO 
tive condition of the cow-catcher or pilot, U. S. 213, 224, 225. See aiso Daley tf. 
had continued to- use the engine without Schoaf, 28 Hun (N. Y.), 314 Parody zi» 
giving notice thereof to the proper officers Railroad Co., i « Fed. Rep. 205 ; Clarke 
of the company, he would, undoubtedly, v. Holmes, 7 Hurl, & Norm. 937 ; Porter 
have been guilty of such contributory neg- v. Hannibal, etc., R. Co., 71 Mo. 66; s. c,, 
ligence as to bar a recovery, so far as such 2 Am. & Eng. R. R. Cas. 44 ; Howd 
defect was found to have been the efficient v. Miss. Cent. R. Co, 50 Miss. 178; 
cause of the death. He would be held in Kroy Chicago, etc., R. Co., 32 Iowa, 
that case to have himself risked the dan- 357 ; Galveston R. Co. v. Drew, 59 Tex. 
gers which might result from the use of the 10 ; s. c., 46 Am. Rep. 261 ; East Tenn., 
engine in such defective condition- But etc., R. Co. v. Duffield, 12 Lea (Tenn.), 63 ^ 
‘there can be no doubt that where a master s. c., 18 Am. & Eng. R. R. Cas. 35; 47 
has expressly promised to repair a defect, Am. Rep. 319; Snow®'. Housatonic K, Co., 
the servant can recover for an injury caused 8 Alien (Mass.), 441; Huddleston v, Ma- 
thereby, within such a period of time after chine Shop, xo6 Mass. 282 ; Mo. Furnace 
the promise as it would be reasonable to Co. v. Abend, 107 111 . 44 ; s. c., 47 Am. 
allow for its performance, and, as we think, Rep. 425; Greene v* Minneapolis, etc., R. 
for an injury suffered within any period Co., 31 Minn. 248; s. c., 15 Am. & Eng. 
which would not preclude all reasonable ex- R. R. Cas. 214; 47 Am. Rep. 781;; Manfg 
pectation that the promise might be kept.’ Co. v. Morrissey, 40 Ohio St. 148; s. c., 48 
Shearman & Redf. on Neg. § 96; Conroy Am. Rep. 669. 

zr. Vulcan Iron Wks., 62 Mo. 35; Patter- 2 . Master’s Buty to maXce and promulgate 
son z/. Pittsburgh, etc., R. Co., 76 Pa. St. Rules.-— Wood’s Master and Servant (2d 
3^ ; Le Clair z\ the First Div. St. P., etc., ed.), § 403; Vose Lancashire, etc., R. Co., 
K. Co., 20 Minn. 9 ; Brabbits v. Chicago, 2 H. & N. 728 ; Haynes ». East Tenn., etc., 
etc., R. Co., 38 Wjs. 289. *I£ the servant,’ R. Co., 3 Coldw. (Tenn.) 222 ; Chicago, 
says Mr. Cooley, in his work on Torts, 559, etc., R. Co. v, Taylor, 69 III, 461 ; s. c., t8 
‘ having a right to abandon the service be- Am. Rep. 626; and in Lake Shore, etc., R, 
cause it is dangerous, refrains from doing so Co. v, iJivaUey, 36 Ohio St, 221, 226 ; s. c., 
in consejquence of assurances that the dan- 5 Am. & Eng. R. R. Cas, 549, it is said, 
ger shall be removed, the duty to remove “ It was the duty of the company to make 
the danger is manifest and imperative, and such provision or regulations for the safety 
the master is not in the exercise of ordinary of its employees as would afford then> 
care unless or until he makes his assur- reasonable protection from the dangers in- 
ancesgood. Moreover, the assurances re- cident to the performance of their respec- 
move all ground for the argument that the tive duties. . . . The services, therefore, 
servant, by continuing the employment, en- required of these hands were peculiarly 
gages to assume the risks.’ And such dangerous; and it was the duty of the 
seems to be the rule recognized in the Eng- company to make reasonable regulations 
lia> courts* Holmes Worthington, 2 or provision to protect them from the dan* 
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and trustworthy servants, and to see that he has enough such 
servants to safely and properly carry on the business in which the 
servant is engaged.^ The obligation resting upon the master to 

gers to which they were exposed from and before the collision, was known to it or 
moving trains and cars, while engaged in by reasonable diltgence could have been ascer- 
the discharge of their duties.” tazned, the plaintiff was not entitled to 

1 . Master’s Duty to employ and retain recover. Ordinary care, then, and the ju»v 
Competent Servants. — Wood’s Law of were, in effect, so informed, implies ih<. 
Master and Servant (2d ed.), §§ 394-396; exercise of reasonable diligence; and rco- 
Beach on Cont. Neg. §§ 127-129; Patter- sonable diligence implies, as between ihc 
son’s Ry. Acc. Law, §§ 293-297. employer and employee, such watchfulness, 

In a recent case the Supieme Court of caution, and foresight as, under all the cir- 
the United States has considered this ques- cumstances of the particular service, a cor- 
tion very fully, and Mr. Justice Harlan^ poration controlled by careful, prudent 
delivering the opinion of the court, quotes officers ought to exercise,” Wabash R. 
from the case of Hough v. Railway Co. Co. v. McDaniel, 107 U. S. 454; s. c., ii 
(100 U. S. 213) these parts relating to the Am. & Eng. R. R. Cas. 158. See also A. 
duty resting^ upon the master to provide & F. R. Co v. Waller, 48 Ala. 459; Laning 
and maintain safe machinery and appli- v. N. Y. Cent. R. R. Co., 49 N. Y. 521 ; 
ances, and applying the principles there s. c., 10 Am. Rep. 417, is one of the leading 
enunciated to the questions before the cases upon this subject, and the opinion of 
court, says, “These observations as to the Folger^ J, is a model of judicial reasoning, 
degree of care to be exercised by a railroad Kray v. Chicago, etc., R. Co., 32 Iowa, 357 ; 
corporation in providing and maintaining Strahlendorf v. Rosenthal, 30 Wis. 674; 
machinery for use by employees apply with Rollback v. Union Pac. R. Co., 43 Mo. 187 ; 
equal force to the employment and reten- Maxwell v. Hannibal, etc., R. Co,, 85 Mo. 
tion of the employees themselves. , . . The 95; Brothers z/. Cartter, 52 Mo. 373; s. c., 
decisions, with few exceptions not impor- 14 Am. Rep. 424 ; McDermott v. Railroad 
tant to be mentioned, are to the effect that Co., 30 Mo. 1 1 j ; Wig^tt v. Fox, 36 Eng. 
the corporation must exercise ordinary care. L. & Eq. 486 ; King v. Boston, etc., R. Co., 
But, according to the best-considered adju- 9 Cush. (Ma.ss.) 112; Caldwell v. Brown, 
dications, and upon the clearest grounds of 53 Pa. St. 453 ; Manville v. Cleveland, 
necessity and good faith, ordinary care in etc., R. Co„ ii Ohio St. 417; Haskin v. 
the selection and retention of servants and Railroad Co., 65 Barb. (N. Y.) 129 ; Faulk- 
agents implies that degree of diligence and ner v. Erie R. Co., 49 Barb. (N. Y.) 324 ; 
precaution which the exigencies of the par- Tha5’er v. Railroad Co., 22 Ind. 26; Chi- 
ticular service reasonably require. It is cago, etc., R. Co. v. Harvey, 28 Ind, 28, 
such care as, in view of the consequences Gilman v. East. R. Co., 10 Allen (Mass.); 
that may result from negligence on the part 233 ; 111 . Cent. R. Co. v. Jewell, 46 III, 99; 
of employees, is fairly commensurate with Davis Detroit, etc., R. Co., 20 Mich. 105; 
the perils or dangers likely to be encoun- Harper v. Indianapolis, etc., R. Co., 47 Mo. 
tered. . . . That the court did not use the 567 ; s. c., 4 Am. Rep. 353 ; s. c., 44 Mo. 
word “ ordinary ” in its charge is of no con- 480; Gibson v. Pac. R. £0,46 Mo. 163; 
sequence, since the jury were rightly in- Mann v. Delaware, etc., C. Co., 91 N. Y, 
structed as to the degree of diligence which 495; s. c., 12 Am. & Eng. R. R. Cas. 199; 
the company was bound to exercise in the Columbus, etc., R. Co. v. Troesch, 68 111 . 
employment of telegraphic night operators. 545; s. c., 18 Am. Rep. 57^; Beaulieu v. 
The court correctly said that that was a Portland Co., 48 Me. 29 1 ; Bricknerz^. N. Y. 
position of great responsibility, and, in Cent. R. Co., 49 N. Y. 672; Chicago, etc , 
view of the consequences which might R, Co. v. Doyle, 18 Kan, 58; Brown v. 
result to employees from the carelessness Maxwell, 6 Hill (N. Y.), 592 ; s. c,, 41 Am. 
of telegraphic operators, upon whose re- Dec. 771 ; Toledo, etc., R. Co. v. Durkin, 
ports depended the movement of trains, 76 III. 397 ; Cowles v. Richmond, etc., R. 
the defendant was under a duty to exercise Co., 84 N. Car. 309 ; s. c , 2 Am. & Eng. 
“ proper and great care ” to select compe- R. R. Cas. 90, 37 Am. Rep. 620 ; Plouston, 
tent persons for that branch of its service, etc., R. Co. v. Oram, 49 Tex. 341 ; Tyson 
Hut that there might be no misapprehen- v. North & South Alabama R. Co., 61 Ala. 
sion as to what was in law such care, as 554; s. c., 32 Am. Rep, 8; McMahon v. 
applicable to this case, the court proceeded, David-son, 12 Minn. 357; Hogan v. Cent, 
in the same connection, to say that the law Pac. R. Co., 49 Cal. 128; McDonald w. 
presumed the exercise by the company of Hazeltine, 53 Cal. 3 q ; Summerhays «/* Kan- 
proper diligence, and, unless it was afhrma- sas Pac. R. Co., 2 Colo. 484 ; Chapman 
tively shown that the incapacity of McHenry Erie R. Co- 55 N. Y. 579; Meutzer v» 
when employed, or after his employment Armour, 18 Fed. Rep. 571 j s. c., 5 McCrary 
4C. of L. — 5 65 
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use ordinary care in these respects, is personal in character, and 
cannot be delegated to another so as to relieve the master from 
liability. Hence the servant does not assume the risks of injury 
by reason of a negligent failure on the part of the master to per- 
form such duties, and when injured by such failure is not guilty 
of contributory negligence, if he was at the time exercising ordi- 
nary care to avoid injury, and discharging his own duties in a 
careful and prudent manner.^ And it is not contributory negli- 
gence for the servant to obey the orders of the master, whereby 
he is exposed to an unusual and unexpected danger out of the 
line of his employment, unless the danger was fully realized by 
him, and was so imminent and obvious that it was apparent to a 
person of ordinary prudence that an injury would follow obedience.^ 

<C. C), 617 ; Delaware, etc., Canal Co. v, bash R. Co. v. McDaniel, 107 U. S, 454 » 
Carroll, 89 Pa. St. 374; Huffman v. Rail- s. c., ii Am. & Eng. R. R. Cas. 158 ; Mul- 
road Co,, 78 Mo. 50; s. c., 17 Am. & Eng. vey v. R. I, Locomotive Works, 14 R. I. 
R. R. Cas. 625 ; Keasey v. Kansas City, 204. 

etc., R. Co., 79 Mo. 362; s. c., 17 Am. & 2 . Master exposing Servant to Unnstial 

Eng. R. R. Cas. 638; Mass. v. Railroad Bangers. — While the servant assumes the 
Co., 49 Mo. 167 ; Indiana Manuf. Co. v. ordinary risks of his employment, and, as a 
Miiican, 87 Ind. 87 ; Booth v, Boston, etc., general rule, such extraordinary risks as 
R. Co., 73 N, Y. 38 j s. c., 29 Am. Rep. 97 ; he may knowingly and voluntarily see fit to 
East Tenn., etc., R. Co. v. Gurley, 12 Lea encounter, he does not stand upon the same 
(Tenn.), 46 j s. c., 17 Am. & Eng. R. R. footing as the master as respects the matter 
Cas. 568 J Luebke v. Chicago, etc., R, Co., of care in inspecting and investigating the 
59 Wis. 127 ; s. c., 15 Am. & Eng. R. R. risks to which he may be exposed. He has 
Cas. 183, 48 Am. Rep. 483 ; Corson v. a right to presume that the master will do 
Maine, etc., R. Co., 76 Me. 244 j s. c., 17 his duty in that respect ; so that, when 
Am. & Eng. R. R. Cas. 634; Michigan, directed by proper authority to perform 
€tc., R. Co. V, Dolan, 33 Mich. 510; Blake certain services, or to perform them in a 
zf, Maine, etc., R. Co., 70 Me. doj s. c., 35 certain place, he. will ordinarily be justified 
Am. Rep. 297 j Crispin v. Babbitt, 81 N. Y, in obeying orders without being chargeable 
516; s. c., 37 Am. Rep. 5215 Mitchell v. with contributory negligence or with the 
Robinson, 80 Ind, 281 j s. c., 41 Am, Rep. assumption of the risks of so doing. This 
8x2; Ryan 2/. Bagaley, 50 Mich. 179; s. c., proposition is, however, subject to the 
45 Am. Rep,35; Wilsonv.Willimantic,etc., Qualification that he must not rashly and 
Co., 50 Conn. 433 ; s. c., 47 Am. Rep. 653 ; deliberately expose himself to unnecessary 
Gunter w. Manuf. Co., x8 S. Car. 362; s. c,, and unreasonable risks which he knows 
44 Am. Rep- 573 ; Patterson z'. Wallace, i and appreciates. Cook v. St. Paul, etc., 
Macq. H. of L. 748 ; Tarrant v. Webb, 18 R. Co., 34 Minn. 45. 

C. B. 797 ; Railroad Co. v. Pecker, 82 Pa. ** It may be, as stated in Wood on Mas- 
St. 119; Michigan, etc,, R. Co. V. Gilbert, 46 ter and Servant, p. 900, that *an order 
Mich. 176; s. c., 2 Am. & Eng. R. R. Cas. given by a foreman to do an act within the 
230; Ohio, etc., R. Co. w. Collani, 73 Ind. line of a servants duty, in the execution of 
201 ; s. c., 5 Am, & Eng. R. R. Cas. 554; which an injury arises, is not such an act 
Pittsburgh, etc., R. Co. v. Ruby, 38 Ind. 294. of authority, on the part of the foreman, as 
1 . Master caaaot delegate these Buties, tenders the master liable for the conse- 
aad avoid liability. — Hough w. Railroad quencesj’ but if the order is given to do 
Co., 100 U, S. 213; Benzing v. Steinway, an act at a time or under circumstances 
loi N. Y. 547; Stringham v. Stewart, 100 which renders the doing of the actextra- 
N. Y. 516; s, c., I Cent, Rep. 779; FHke hazardous, the rule, as stated, can have no 
V. Boston, etc., R. Co., 53 N. Y. 549 ; s, c., application. The principal is liable, unless 
13 Am, Rep. 545; Crispin v. Babbitt, 81 to obey the order was plainly to imperil 
N, Y. 516; s. c., 37 Am. Rep. 521 ; Laning life or limb. Obedience is the primary 
■V. N. Y. Cent. R. Co., 49 N. Y. 521 ; s. c., duty of the servant, and he may, within 
10 Am. Rep. 4x7 ; Brothers v, Cartter, 52 reasonable bounds, trust to the superior 
Mo. 37$; s. C-, 14 Am. Rep. 424; Gunter judgment of the master.*' Stephens H. 
«/. Manuf. Co., i8 So. Car. 262 ; s. c., 44 & St Jos. R. Co., 86 Mo. 221 : s, c,, 28 
Am, Rep. 373? Indiana Car Co. v. Parker, Am. & Eng. R. R. Cas. 538; Chicago, etc., 
too Ind. tSx, and cases therein cited ; Wa- R. Co. v. Bayfield, 37 Mich. 205 ; Patterson 
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31. Other Eelations. — There are many other relations to which 
the principles illustrated in the last three sections are applicable, 
and among them may be named innkeeper and guest, bailor and 
bailee, attorney and client, physician and patient, guardian and 
ward ; and in all of them the rule is, that each party must exercise 
that care which a careful and prudent person so situated would 
exercise, and any failure to do so is a failure to use ordinary care. 

32. Contributory Negligence where there is no Privity. — Where a 
relation of privity exists, the degree of care necessary to constitute 
ordinary care is higher upon the person owing affirmative duties 
than upon the one of whom only negative duties can be exacted ; 
on the other hand, where no special duty is owing, either party 
doing a thing wrong in itself or in violation of a positive law will 
have to exercise greater care to avoid inflicting or receiving an 
injury, while a wrong-doer, than would otherwise be necessary, 
and the degree of carefulness necessary to constitute ordinary 
care is, in such cases, less for the non-wrong-doer than for the 
one engaged in a violation of law. These principles have already 
been fully illustrated.^ But where no relation of privity exists, 
and neither party is guilty of any collateral wrong-doing at the 
time an injury occurs, the rights and duties of the parties are 
equal, mutual, and reciprocal, and the care which should be exer- 
cised by ordinarily careful and prudent persons so situated is all 
that is required of either.^ In such cases the parties are strangers 
in law, having equal obligations imposed upon them to care for 
their own and each other’s safety ; and such obligations, and the 

Pittsburgh, etc., R. Co., 76 Pa. St. 3S9; Am. & Eng. R. R. Cas. 383; Campbell v. 
Flike V. Boston, etc., R. Co., 53 N. Y. 549; Penna. R. Co. (Penn. 1880), 24 Am, & Eng. 
5. c., 13 Am. Rep, 545 ; Clayards v. Det- R. R. Cas. 427 and note, 
trick, 12 Q. B. 439; Keegan v. Kavanagh, 1 . Violation of Positive Law as affecting 
62 Mo. 230; Roberts v. Smith, 2 Hurl. & Negligence. — 24 and 25; Beach 

N. 213; Connolly v. Paillon, 41 Barb, on Cont. Neg. p. 1S9, §62; Toledo, etc., 
(N. Y.) 366; Lalort/. Chicago, etc., R, Co., R. Co. z/. Crush, 67 111 . 262 ; s. c, 16 Am. 
52 111 . 401 ; Mann v. Oriental Print Works, Rep. 618 ; Campbell v, Portland Sugar Co., 

1 1 R. 1 , 1 52 ; Railroad Co. v. Fort, 17 Wall. 62 Me. 552 ; s. c., 16 Am. Rep. 503 ; Tobin v. 
(U- S.) 5535 East Tenn.* etc., R. Co. v. R. Co., 159 Me. 183; s. c., 8 Am Rep. 415; 
Duffield, 12 Lea (Tenn.), 63 ; s.c., 18 Am. McDonald v, Chicago, etc., R. Co., 26 
& Eng. R. R. Cas. 35, 47 Am. Rep. 319; Iowa, X24; Wendell v. Baxter, 12 Gray 
(Juthriez/. Louisville, etc., R. Co., ii Lea (Mass.), 494; Pittsburgh v. Grier, 22 Pa. 

( Tenn.), 372; s. c., 15 Am. & Eng. R. R. St. 54; s. c., 60 Am. Dec. 65; McKone v. 
Cas. 209, 47 Am. Rep. 286; Broderick v. Mich. Cent. R. Co., 51 Mich. 601 ; s. c., 47 
Detroit Union R. Station and Depot Co., 56 Am. Rep. 596; Bennett z?. Louisville, etc., 
Mich. 261 ; s. c., 36 Am. Rep. 382; Hawkins R. Co., 102 U. S. 577 ; s. c., l Am. & Eng. 
2/, Johnson, 105 Ind. 29; s. c,, 55 Am. Rep. R. R. Cas. 71 ; P’ittsburgh, etc., R. Co. v, 
169 and note ; Haley v. Case, 142 Mass. Bingham, 29 Ohio St 364 ; s. c., 23 Am. 
316; Beach on Cont Neg, § 132; Wood Rep. 751; Sweeny v. Old Colony, etc., R. 
.on M. & S. (2d ed.) § 387 ; z Thomp. on Co,, 10 Allen (Mass.), 368; Gillis v. Penna. 
Neg. 974-976, But see McDermott zf. R. Co., 59 Pa. St 129,* Severyz^. Nickerson, 
Hannibal, etc., R. Co., 87 Mo. 285; s. c., 120 Mass. 306; s. c, 21 Am. Rep. 514; 
28 Am, & Eng. R* R. Cas. 528; Cummings Illinois, etc., R. Co. zf* Godfrey, 71 111 . 500 j 
2'. CoUis,6i Mo. 520; Williams v. Church- s. c., 22 Am, Rep. 112. See also Beach on 
ill, 137 Mass. 243; s. c., 50 Am. Rep. 304; Cont Neg. §17. 

Russell Tillotson, 140 Mass. 201 ; Taylor 2 . When Bights and Duties are equal. 

Manuf. Co., 140 Mass. 150: Leary v. — Pierce on Railroads, 340 ; Indiana Cent* 
Boston, etc., R. Co., 139 Mass. 580 ; s. c.> 23 R, Co, v* Hudelson, 13 Ind. 325, 32$. 

67 



Bailway 


CONTRIBUTORY NEGLIGENCE. 


Crossings. 


care and duties flowing from them, vary widely according to the 
character of the parties, and the circumstances and conditions- 
which surround them and control their conduct. The test of 
‘‘ ordinary care under the circumstances is applied to determine 
when they have been negligent and when not, and it is quite 
unnecessary to enumerate all the special applications of the rules 
already laid down.^ But their application in the concrete may 
be well illustrated by the doctrines relating to — 

33. Contributory Negligence at Eailway Crossings. — At highway 
crossings, a railway company is bound to exercise ordinary care to 
avoid injuring persons upon the crossing;® and the duty of 
persons using the crossing is to exercise the same kind of careA 
Those who attempt to cross a railroad track at a public highway 
crossing, must exercise ordinary care, in view of all the surround- 
ing circumstances, to avoid receiving an injury by collision with 
trains.'* But, in the very nature of things, the standard of such 

1 . The standard of Ordinary Care varies St. Paul, etc., R. Co., 28 Minn, 103 ; s. c ^ 

with Circumstances. — See 69 Am. Dec. 2 Am. & Eng. R. R. Cas. 185; Richardson 
note, p. 628 ; Mad River, etc., R. Co. Bar- v, N. Y.. etc., R. Co., 46 N. Y, 846 ; Eaton 
ber, 5 Ohio St. 541 , s. c., 67 Am. Dec. 312 ; v, Fitchburg R. Co., 129 Mass. 364; s. c.^ 
N. Y., etc., R. Co. v. Schuyler, 34 N. Y. 30, 2 Am. & Eng. R. R. Cas. 183; James v. 
52; Wells S'. N. Y. Cent. R, Co., 24 N. Y. Great West’n R. L. R. 2 C. P. 634, note; 
188 ; Boniface v, Relyea, 5 Abb. Pr. N. S. Bilbee Railroad Co., 18 C. B. N. S. 584; 
(N. Y.) 268; s. c., 36 How. Pr. (N. Y.) s. c., 1 14 E. C, L.; Funston Chicago, etc., 
465. ' R. Co., 61 Iowa, 452 ; s. c., 14 Am. & Eng. 

2. Railroad’s Duty at Highway Cross- R. R. Cas. 640 ; Nehrbas v. Cent. Pac. R, 
ings. — Pierce on Railroad.s, 340-342, 346, Co., 62 Cal. 320; s. c., 14 Am. & Eng. R. R. 
347, where the duty of the company is Cas. 670; Dimick z/. Chicago, etc., R. Co,,, 
accurately and tersely stated ; Patterson’s 80 111 . 338 ; West v. New Jersey, etc., R. 
Ry. Acc. Law, pp. 157-167; Beach on Cont. Co, 3 Vroom (N. J.), 91 ; Hutchinson v. 
Neg. §§ 64, 65 ; Brand v, Schenectady, etc., St. Paul, etc., R. Co., 32 Minn. 398; s. c., 
R, Co., 8 Barb. (N. Y.) 36S; Beers 19 Am &Eng. R. R. Cas 280 ; Kissenger w. 
Housatonic R. Co., 19 Conn. 566 ; Belle- N. Y., etc., R. Co., 56 N. Y. 538 ; Savannah,, 
fontaine R, Co. v, Snyder, 24 Ohio St. 670, etc., R. Co. c'. Shearer, 58 Ala. 672 ; Kay v. 
676; Huvett z/. Phila., etc., R. Co,, 23 Pa. Penna. R, Co., 65 Pa. St. 269; Ferguson 
St. 373; Runyon z/. Cent. R. Co., i Dutch, v, Wisconsin Cent. R. Co., 63 Wis, 145; 
(N. J.) 556, 558; Kennedy v* N. Mo. R. s.c., 19 Am. & Ehg. R.R, Cas. 285; Howard 
Co,, 36 Mo. 351 , Continental Improvement v. St. Paul, etc., R. Co., 32 Minn. 214 ; s. 
Co. V, Stead, 95 U. S. i6£ ; Chicago, etc., 19 Am. & Eng. R. R. Cas. 283 ; Penna. R. 
R, Co, 2/. Lee, 87 III. 454 > Harlan v. St. Co. v. State, 61 Md. 108 ; s. c., 19 Am. & 
Louis, etc., R, Co., 65 Mo. 22; Sdllson v, Eng. R. R. Cas. 326; Bohan ru Milwaukee, 
Hannibal, etc., R. Co., 67 Mo. 671; Wilds etc., R. Co., 58 Wis. 30; s. c., 15 Am, iK: 
zf, Hudson River, etc., R. Co., 24 N. Y. Eng. R. R. Cas. 374; s. c., 61 Wis. 3QI 
430 ; 29 N. Y. 3r5; Warner v. New York 19 Am. 8 c Eng. R R. Cas. 276; Marcott r 
Cent. R. Co., 44 N. Y. 465 ; Robinson v, Marquette, etc., R. Co., 47 Mich, i ; s. 
West. Pac. R. Co,, 48 Cal. 409; Louisville, 4 Am. & Eng. R. R. Cas. 548; St, Loui", 
etc., R. Co. V, Head, 80 Ind. 117; s. c., etc., R. Co, z/. Matthias, 50 Ind. 65; Frick 
4 Am. & Eng, R, R. Cas. 619; Smedis v, St. Louis, etc., R. Co., 75 Mo. 595 ; s,c., 
Brooklyn, etc., R. Co., 88 N. Y. 13; s. c., 8 Am. & Eng, R. R. Cas. 280. 

8 Am. 8 c Eng. R. R. Cas. 445 ; Penna. R. 3 . Traveller’s Duty at Railroad Cross- 
Co. V, Goodman, 62 Pa, St. 339 ; Black v, ings. — Pierce on Railroad, 342 ; Reeves 
Railroad Co., 38 Iowa, 515; State z/. Balti- v. Delaware, etc., R. Co, 30 Pa. St, 454 ; 
more & Ohio R. Co., 24 Md, 84; Powell s. c., 72 Am. Dec. 713; Chicago, etc., R. 
V* Mo. Pac. R. Co., 76 Mo. 80; s. c., 8 Am- Co. v. Still, 19 111 . 499; s, c„ 71 Am, Dec. 
& Eng. R. R. Cas, 467 j Railroad Co. v* 236, and cases cited to last note* 

Ritchie, 102 Pa. St. 425 ; s. c., 19 Am. & 4 . It is Ordinary Care under the Circum^ 

Eng. R. R. Cas. 267; Louisville, etc., R. stances. — But while the road is held to 
Co. «/. Milan, 9 Lea (Tenn,), 223; s. c., 13 this degree of care, it is equally the duty of 
Am, « Eng, R. R, Cas. 507 j Shaber v, a person crossing the track of a railroad to 
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is not necessary to constitute “ordinary care;'' ^ and the general 
rule is, that a person about to cross a track must bear in mind the 
dangers attendant upon crossing, and vigilantly use his senses of 
sight and hearing in the endeavor to avoid injury.^ And if the 

1. Such Precaution not required Else- field v. Rochester, etc,, R. Co., 21 Baib. 

•irliere. — Pittsburgh, etc., R. Co. v. Wright, (N. Y.) 339 ; Brooks Buffalo, etc., R. Co , 
80 Ind. 182; s. c., s Am. & Eng. R. R. 25 Barb. (N. Y.) 600; Dascombe^. Buffalo 
Cas. 628; Davis zf, N. Y., etc., R. Co., 47 etc., R, Co., 27 Barb. (N. Y.) 221 ; Havent 
N. Y, 400; Weber 2/. N. Y., etc., R. Co., 7. Erie R. Co., 53 Barb. (N.Y.) 328; Haight 
58 N. Y. 451 ; s. c., 67 N. Y. 587 ; Duffey N. Y. Cent. R. Co., 7 Lans. (N. Y.) 1 1 , 
V. Chicago, etc., R. Co,, 32 Wis. 269; Con- Elwood zf. N. Y. Cent, etc., R. Co., 4 Hun 
tinental Imp. Co. Stead, 95 U. S. 161. (N. Y.), 80S; Bunn z>. Delaware, etc., R. 
In a late Missouri case it was expressly Co., 6 Hun (N. Y.), 303; Sutherland v, 
held that the law did not require a trav- N. Y. Cent etc., R. Co., 41 N. Y. Superior, 
eller to take such precautions as the dictum 17; Chicago, etc., R. Co. z/. Houston, 95 
of Judge Sharswood, in the Beale case, U. S. 697; Graws z>. Maine Cent R. Co., 
would seem to require. Huckshold?/. St 67 Me, 100; Butterfield 7'. Western R, Co., 
Louis, etc., R, Co. (Mo. 1887), 28 Am. & 10 Allen (Mass.), 532; Allyn 7^ Boston, etc., 
Eng. R. R. Cas. 659. R. Co., 105 Mass. 77 ; Brooks z'. Somerville, 

2 . General Rule as to Care required of 106 Mass. 271 ; Blaker z'. New Jersey Mid- 
Traveller. — The best general statement land R. Co., 3 Stewart (N. J.), 240; Lyman 
of the rule is that of Mr. Pierce, who says, p. Phila., etc., R. Co., 4 Hoiist (Del.) 583; 
‘*A traveller upon a highway, when ap- Morris, etc., R. Co. Z'. Haslan, 4 Vroom 
preaching a railroad-crossing, ought to (N.J.), 147; Reeves ?>. Delaware, etc., R. 
make a vigilant use of his senses of sight Co., 30 Pa. St 454, 464; North Penna. R. 
and hearing, in order to avoid a collision. Co. Heileman, 49 Pa. St 60; Penna. 
This precaution is dictated by common R. Co. v. Goodman, 62 Pa. St 329 ; Nagle 
prudence.^ He should listen for signals, 7^ Allegheny Valley R. Co., 88 Pa. St 35; 
and look in the different directions from Baltimore, etc., R. Co. v. Sherman, 30 
which a train may come. If by neglect of Gratt. (Va.) 602, 629; Bellefontainc, etc., 
this duty he suffers injury from a passing R. Co. z/. Snyder, 24 Ohio St 670, 18 Ohio 
train, he cannot recover of the company, St 399; Pa. Co., eta, z>. Rathgeb, 32 Ohio 
although it may itself be chargeable with St 06; Baltimore, etc., R. Co.z/. Whitacre, 
negligence, or have failed to give the sig- 35 Ohio St 627, 24 Ohio St 642 ; Chicago, 
nals required by statute, or be running at etc., R. Co. z\ Still, 19 111, 499; Chicago, 
the time at a speed exceeding the legal etc., R. Co. v. Gretzner, 46 111. 74, 82; 
rate.” — Pierce on Railroads, p. 343 ; Steves Chicago, etc., R. Co. 7 /. Sweeney, 52 111, 
V. Oswego, etc., R. Co., i8 N. Y. 422; 325; Chicago, etc., R. Co. 7'. Jacobs, 63 
Wilds V. Hudson River R. Co., 29 N. Y. 111. 178; Chicago, etc., R. Co. v. Bell, 70 
315, 24 N. Y. 430, 440; Gonzales 2 ^. N. Y., 111. 102; Illinois Cent. R. Co. v. Goddard, 
etc,, R. Co,, 38 N. Y. 440; Ernst v. Hud- 72 HI. 567; Chicago, etc., R. Co. zk Van 
son River R. Co., 39 N. Y. 61, 35 N. Y. 9, Patten, 64 111. 510, €4 111. 512 ; Chicago, etc., 
32 Barb. (N. Y.) 159; Wilcox 7/, Rome, etc., R. Co. 7/. Hatch, 79 111. 137 ; Chicago, etc., 
R. Co., 39 N. Y. 358; Beisiegel v, N. Y. R. Co. 7^. Harwood, 80 111 . 88; Rockford, 
Cent. R, Co., 40 N. Y, 9 ; Grippen v. N. Y. etc., R. Co. v. Byam, 80 III. 528; Chicago, 
Cent. R. Co., 40 N. Y. 34; Baxter v. Troy, etc., R. Co. 7^. Damerell, 81 111.4^0; Illinois 
etc., R. Co., 41 N. Y. 502; Harty 7^ Cen- Cent. R. Co. 7/. Hetherington, S3 111 . 510; 
tral R. Co., 42 N. Y. 468 ; Warner v, N. Y. Chicago, etc., R, Co. zf. Becker, 84 111 . 483 ; 
Cent, R. Co., 44 N. Y. 465, 469; Gorton Lake Shore, etc., R. Co. 7/. Sunderland, 2 
z/. Erie R.Co., 45 N. Y. 660 ; Davis v. N. Y. Bradw. ( 111 .) 307 ; Lake Shore, etc., R. Co. 
Cent., etc., R. Co., 47 N. Y. 400; Reynolds v, Clemens, 5 Bradw. ( 111 .) 77; Bellefon- 
sy. N. Y, Cent., etc., R. Co., 58 N. Y., 248, taine R. Co. v. Hunter, 33 Ind. 335; 

2 Thomp. & C. (N. Y.) 644; Weber v. Toledo, etc., R. Co. v. Shuckman, 50 Ind. 
N. Y. Cent., etc., R. Co., 58 N. Y. 451, 67 42; St. Louis, etc., R. Co. 7'. Mathias, 50 
N. Y. 587; McGrath zj. N. Y. Cent., etc., Ind. 65; Pa. R. Co. 7% Sinclair, 62 Ind, 30*; 
R. Co*, 59 N. Y. 468, I Hun (N. Y.), 437, Artz v. Chicago, etc., R. Co., 34 Iowa, r53; 

3 Thomp. k. C. (N. Y.) 776; Mitchell v. 38 Iowa, 293; 44 Iowa, 284; Carlin v. 
N. y. Cent, etc., R. Co., 64 N. Y. 655; Chicago, etc., R. Co., 37 Iowa, 316; 31 
Salter v. XJtica, eta, R, Co., 75 N. Y, 273, Iowa, 370; Benton z\ Central R, Co., 42 
13 Hun (N.Y.), 187; Cordell 7^. N. Y. Cent, Iowa, 192; Lang 7'. Holiday Creek R. & 
etc., R. Co., 75 N. Y* 330, 70 N. Y. 119, C.M. Co., 49 Iowa, 469; Starry 7/, Dubuque, 
64N.Y. 535; Adolph 7^. Central Park, etc., etc., R. Co., 51 Iowa, 419 ; Lake Shore, 
K. Co., 76N. Y* 530, 65 N. Y. 554; Shef- etc., R. Co. v. Miller, 25 Mich. 274, 290, 
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traveller looked and listened, or did all that a prudent man would 
have done under the circumstances, it will not be said, as matter 
of law, that he should have stopped ; ^ nor will a failure to stop, 

291 ; Haas v, Chicago, etc., R. Co., 41 Wis. s. c., 14 Am. & Eng. R. R. Cas. 640 ; Wheel- 
44; Brown v, Milwaukee, etc., R. Co., 22 wnght v, Boston, etc., R. Co., 135 Mass. 
Minn. 165; Salen z'. Virginia, etc., R. Co., 225; s. c., 16 Am. & Eng. R. R. Cas. 
13 Nev. 106; Bunting w. Central Pac. R. 315; Johnson zk Chicago, etc., R. Co, 
Co., i4Nev. 351 ; Fletcher z/. Atlantic, etc., 77 Mo. 546; I. & Galveston, etc., R. C<>. 
R. Co., 64 Mo. 484; Leduke v. St. Louis, v, Biacken, 59 Tex. 71; s. c., 14 Am. ic 
etc., R. Co,,4Mo. App. 485; New Orleans, Eng. R. R. £as. 691; Galveston, etc., R. 
etc., R. Co. V, Mitchell, 52 Miss. 808; Co. z;, Graves, 59 Tex. 330; Feild 2/. Chicago, 
Zeigler v. North Eastern R. Co., 5 S- Car. etc., R. Co., 4 McCrary (C. C.), 593; Tully 
221, 7 S. Car, 402; South, etc., R. Co. v, v, Fitchburg R. Co., 134 Mass. 499; s. c., 
Thompson, 62 Ala. 494; Flemming v, 14 Am, & Eng. R. R. Cas. 682; Kellys', 
WesternPac. R. Co.,49Cal.253; Northern Hannibal, etc., R. Co., 75 Mo. 13S; s. c., 
Cent. R. Co. w. State, 20 Am. & Eng. R. R. 13 Am. & Eng. R. R. Cas. 638; Powell v, 
Cas. 219; Dublin, etc., R, Co. w. Slattery, Mo. Pac. R. Co., 76 Mo. 80 ; s. c.,8 Am, & 
L. R. 3 App. Cas. 1155; Ir. R. 8 C. L. 531; Eng. R. R, Cas. 467 ; Randall v. Conn., 
Ir. R. 10 C. L. 250; Nicholls v. Great etc., R. Co., 132 Mass. 469; Schofield v. 
Western R. Co., 27 Upper Canada, Q. B. Chicago R. Co., 2 McCrary (C. C.), 268; 
382 ; Daniel v. Metropolitan R. Co., 5 Plummer v. Eastern R, Co., 73 Me. 591 ; 
H. L. 415 ; s. c., L. R. 3 C. B. 591 ; State v. s. c., 6 Am. & Eng. R. R. Cas, 165; Stub- 
Maine Cent. R. Co., 76 Me. 357 ; s. c., 19 ley v, London R. Co., L. R. i Exch. 13 ; 
Am, & Eng. R. R. Cas. 312, 49 Am. Rep. Cliff v. Midland R. Co., 5 Q. B. 258; Tel- 
622 ; Phila., etc., R. Co. z'. Stebbing, 62 Md. fer v. North, etc., R. Co., 30 N. J. Law, 188 ; 
«54; s. c., 19 Am. & Eng. R. R. Cas. 36; State Manchester, etc., R. Co., 52 N. H. 
Cleveland, etc., R. Co. v. Crawford, 24 Ohio 528 ; Webb v, Portland, etc., R. Co., 57 Me. 
St 631 ; s. c., 15 Am. Rep. 633 ; Louisville, 117 ; McCall v, N. Y. Cent. R. Co., 54 N. Y. 
etc., K. Co. ?/. Goetz, 79 Ky. 443 j s, c., 14 642; Gillespie v. Newburgh, 54 N. Y. 468; 
Am. & Eng. R. R. Cas. 627, 42 Am. Rep. Belton v, Baxter, 54 N. Y. 245 ; Wilson v, 
227 ; Penna. R. Co. v, Beale, 73 Penn. St. Charlestown, 8 Allen (Mass.), 138; De Ar- 
504; s. c., 13 Am. Rep. 753; Karle v, mand z'. New Oi leans, etc,, R. Co., y La. 
Kansas, etc., K. Co., 55 Mo, 476; Kennedy Ann. 264; Hanover, etc., R. Co. v, Coyle, 
V, North Mo, R. Co., 36 Id. 351; Whalen 55 Pa. St. 396; St. Louis, etc., R. Co. v, 
V, St, Louis, etc., R. Co., 60 Id. 323; Bern- Manly, 58 111 . 300; Illinois, etc., R. Co. % 
hardt v, Rensselaer, etc., R. Co,, i Abb. Baches, 55 111 . 379; Penna, Canal Co. 
App. Dec. (N. Y.) 131 ; s. c., 32 Barb, v, Bently, 66 Pa. St. 30 ; Lehigh Valley R. 
(N. y.) 165, 18 How. Pr. (N. Y.) 427, 19 Co. v. Hall, 61 Pa. St. 361; Baltimore, etc., 
How. Pr. (n. Y.) 199; Beisegel v, N. Y., R. Co, v, Breinig, 25 Md. 378; Kelly v, 
etc., R. Co., 14 Abb. Pr. (N. S.) (N. Y.) Hendrie,26Md. 255; Brown z^. Milwaukee, 
29; s. c., 40 N. Y. 9 ; Eaton v, Erie R. Co., etc., R. Co., 22 Minn. 165 ; Stackust/. N. Y. 
51 N. Y. 544; Maginnis v, N. Y., etc., R. & R. R. Co,, 79 N. Y. 464; Chicago, etc., 
Co., 52 N. Y. 215 ; Central, etc., R. Co. v, R. R. Co. v, McKean, 40 111 . 218; Chicago, 
Moore, 24 N. J. L. 824; Indianapolis R. etc., R. Co. v. Still, 19 111 . 499; Linfield v, 
Co. z». Stout, 53 Ind. 143 ; Mercer v. New Old Colony R. Co , 10 Cush. (Mass.) 562 ; 
Orleans, etc., K, Co„ 23 La. Ann. 214; Baughman z'. Shenango, etc., R. Co., 92 Pa. 
Continental Improvement Co. v. Stead, 95 St. 335; s. c., 6 Am. 6c Eng. R. R. Cas. 51, 

U. S. 161; Cooley on Torts, 673 ; Reading, 37 Am. Rep. 690; Schofield w. Chicago, 
etc., R. Co. V, Ritchie, 102 Pa. St. 425; etc., R. Co,, 1x4 U. S. 615; s. c., i9Am.6c 
s, c., 19 Am. 6c Eng. R. R. Cas. 267 ; Got- Eng. R. R. Cas. 353. 

hard v, Ala. Great Southern, etc., R. Co., 67 1 . Not Negligence, per se, not to stop. — 

Ala. 114; Chicago, etc., R. Co. v. Demick, “With respect to the degree of care with 
96 111 . 42 ; s. c,, 2 Am. & Eng. R. R. Cas. which a person travelling on a highway 
201 i Penna. R. Co. S'. Rudel, 100 111 . 603; should approach a railroad crossing, the 
s. c., 6 Am. & Eng. R. R. Cas. 30 ; Peoria, court below was right in its instruction to 
etc., R. Co. V. Clayberg, 107 111 . 644; s. c., the jury that it is not in all cases his duty 
ic Am. & Eng. R. R. Cas. 356; Terre to stop and listen to ascertain if a train 
Haute, etc., R. Co. v, Clark, 73 Ind. 168 ,* may be coming that his duty in that re- 
s. c.,6 Am. & Eng. R. R. Cas. 84; Pitts- gard must depend on the circumstances of 
burgh, etc., R. Co, v. Martin, 82 Ind. 476; the case, of which the jury are to judge.’^ 
s.c.,8 Am. k Eng, R. R. Cas. 253; Laverenz Shaber w, St. Paul, etc., R. Co., 28 Minn, 
w. C. R. I., etc., R. Co., 56 Iowa, 689 ; s. c,, 103 ; s. c., 2 & Am. & Eng. R. R. Cas, 185 ; 
6 Am. & Eng. R. R. Cas. 274; Funston Garland Chicago, etc., R. Co., 8 III. App. 

V, Chicago, etc, R. R. Co., 61 Iowa, 452; 571; Spencer v. 111, Cent. R. Co., 29 Iowa, 
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look, and listen be held negligent when the circumstances were 
such that an observance of these precautions would have been 
unavailing as a guard against injury.^ Hence a failure to stop, 
look, and listen is not contributory negligence pc?- sc!^ Yet when 

55; Dolan®'. Canal Co., 71 N. ¥.285 ; Kel- Iowa, 153; Smedis v. Brooklyn, etc., R. 
logg®/, N. y. Cent. R. Co., 79 N. Y. 72; Co., S8 N. Y. 13; s. c., 8 Am. & Eng. 
Zimmerman Hannibal, etc., R. Co., 71 R. R. Cas. 445; Com. zf. Fitchburg R. Co., 
Mo. 476; S.C., 2 Am. & Eng. R. R. Cas. 191 ; xo Allen (Mass.), 189; Craig zk New York, 
Donohue v, St. Louis R. Co. (Mo, xSS6), 28 etc., R. Co., xi8 Mass. 431 ; Webb v, Port- 
Am. & Eng. R. R. Cas. 673 ; Petty v. Han- land, etc., R. Co., 57 Me. 117 ; Johnson v, 
nibal, etc., R, Co. (Mo. 1886), 28 Am. Eng. Hudson River R. Co., 20 N. Y. 66 ; Con- 
R. R. Cas. 6x8; Peart v. Grand Trunk R. tinental Imp. Co. v. Stead, 95 U. S. 161 ; 
Co., loOnt. App. 191 ; s. c., 24 Am, & Eng. Penna. R. Co. v, Ogier, 35 Pa. St. 60; 
R. R. Cas. 239; Maryland Cent. R. Co. zu Fordham v, London, etc., R. Co., L. R. 3 
Newbern, 62 Md. 391 ; s. c., 19 Am. & Eng. C. P. 36S ; Stubley v, London, etc., R. Co., 
R. R. Cas. 261 ; Eilert z/. Green Bay & Minn. L. R. i Exch. 13; French v, Taunton 
Railroad Co., 48 Wis. 606. “The plain- Branch R. Co., 116 Mass. 537; Hinckley 
tiff was riding in a wagon, and did not stop v. Cape Cod, etc., R. Co., 120 Mass. 257 ; 
his horse to listen for the cars. The de- Chicago, etc., R. Co. v, Garvey, 58 III. 03; 
fendant contends that this fact should, as Butler zu Milwaukee, etc., R. Co., 28 Wis. 
matter of law, preclude the plaintiff from 487 ; Terry v. Jewett, 78 N. Y. 33S. 
recovering in this action. The fact is not 2. Failure to stop, look, or listen not 
conclusive evidence of negligence: it was Negligence perse. This follows of neces- 
for the judgment of the jury in connection sityif the doctrines of the cases cited in two 
with its circumstances.” Tyler z/. N. Y., precedi 11 g notes are good law; and the prin- 
etc., R. Co., 137 Mass. 238 ; s. c., 19 Am. ciples laid down in them seem to be incon- 
& Eng. R. R. Cas. 296. See also Patter- trovertible. Nor is this doctrine at all in 
son’s Ry. Acc. Law, § 176; Terre Haute, conflict with the rule “That ordinary pru- 
etc., R, Co. V, Clark, 73 Ind. 16S j s c., 6 dence requires one who enters upon so 
Am. & Eng. R. R. Cas. 84. dangerous a place as a railroad-crossing to 

1. Failure to stop, look, or listen; When use his senses, to listen, to look, or to take 
notlTegEgent, — “A person thus about to some precaution for the purpose of ascer- 
cross a railroad, to be free from negligence, taining whether he may cross in safety.” 
must take such precaution as could reason- Ormsbee v. Boston, etc., R. Co., 14 R. 1. 
ably be expected o£ an ordinarily prudent 102; s. c , 51 Am. Rep. 354, 355, and cases 
person under like circumstances. It is cited. There is no doubt that where it 
upon this reason that the requirement to appears beyond controversy that a failure 
look and listen is based. So far as the to stop, look, or listen was a proximate 
precaution would be useless, it is not re- cause of an injury, the courts will hold 
quired. Whether reasonable caution was such failure contributory negligence, as a 
exercised by the intestate in approaching, matter of law. Schofield v. Railroad Co., 
depended upon the nature ana extent of 114 U. S. 615; s. c., 19 Am. & Eng. R. R. 
his knowledge of facts, and his opportunity Cas. 353 ; Hixson v. St, Louis, etc., R. Co., 
for knowledge. He was required to act 80 Mo. 335. But this is a very different 
like an ordinarily prudent man. A pru- matter from holding a failure to stop, look, 
dent man’s attention may be diverted so or listen negligence per se sufficient to bar 
that he will fail to look and listen, and the a recovery. In the one line of cases it is 
evidence may be such as to make it proper properly held that a failure to stop, look, 
to leave to the jury the question whether or listen was negligence, as a matter of law^ 
it wasnegligencefor himtosofail. There upon the undisputed facts, because ordi* 
may be circumstances which excuse the nary care required the precaution, and the 
taking of the usually necessary precaution failure to take it was a proximate cause of 
of looking and listening* Chicago, etc., R. the injury that followed. In other words, 
Co. V, Hedges, 105 Ind. 39S, 406; s. c., 25 there is a difference between negligence per 
Am. & Eng. R. K. Cas. 550 ; Pittsburgh, se^ without regard to the surrounding cir- 
etc., R. Co. V, Martin, 82 Ind. 476 ; s. c., cumstances, and negligence as a matter of 
8 Am. & Eng. R. R. Cas. 253 ; Penna. Co. law, in view of all the circumstances. And 
V. Rudel, 100 111. 603 ; s. c., 6 Am. & Eng. it will be noticed that in moat, if not all, 
R. R. Cas. 30; Laverenz v, Chicago, etc., the cases, including those in Pennsylvania, 
R. Co., ^ Iowa, 6S9 ; s. c., 6 Am, & where the doctrine that it Is negligence per 
Eng. R. R, Cas. 274; Carlin zf. Railroad se not to stop, look, and listen, is enunci- 
Co., 37 Iowa, 3x6; Benton Railroad Co., ated, the facts were such that the court 
42 Iowa, 192; Arts zf. Railroad Co., 34 would have been justified in holding that 
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the facts are undisputed, and it appears that a failure to stop, look, 
or listen proximately contributed to an injury which would other- 
wise have been avoided, such failure should be held contributory 
negligence as a matter of law.^ But if the facts are disputed, or 
it is doubtful whether, under the circumstances, the failure to stop, 
look, or listen was negligence proximately contributing to the 
injury, the question of a failure to use ordinary care, and of the 
effect of a failure to stop, look, or listen, should be left to the jury.^ 

there had been contributory negligence as Eng. R. R. Cas. 84; Tolman v, Syracuse, 
matter o£ law, because the failure to stop, etc., K. Co., 98 N. Y. 198 ; s. c., 23 Am. 
look, or listen had been a proximate cause & Eng. R. R. Cas. 313, 50 Am. Rep. 649; 
of the injury, which would have been Union Pac. R. Co. v. Adams, 33 Kan. 427 ; 
avoided by ordinary care. See Patterson’s s. c., 19 Am. & Eng. R. R. Cas. 376; Schae- 
Ry. Acc. Law, § 175. fert v, Chicago, etc , R. Co., 62 Iowa, 624; 

1 . But such Failure may be ITegligeut s. c., 14 Am. & Eng. R. R. Cas. 696; Pence 
as a Matter of Law. — ** Negligence of the v. Chicago, etc., R. Co., 63 Iowa, 746; s. c., 
company’s employes in these particulars 19 Am. & Eng. R. R. Cas. 366; Tully v, 
was no excuse for negligence on her part. Fitchburg R. Co., 134 Mass. 499; s. c., 14 
She was bound to listen and look before Am, & Eng. R. R. Cas. 682 ; Kelley v, 
attempting to cross the railroad track, in Hannibal, etc., R. Co., 75 Mo. 13S; s. c, 
order to avoid an approaching train, and 13 Am. & Eng. R. R. Cas. 638 ; Powell v. 
not to walk carelessly into the place of Mo. Pac. R. Co, 76 Mo. 80; s. c., 8 Am. 
possible danger. Had she used her senses, & Eng. R. R, Cas. 467 ; Abbett v, Chicago, 
she could not have failed both to hear and etc., R. Co., 30 Minn. 482; Haus v. Grand 
to see the train which was coming. If she Rapids, etc., R. Co , 47 Mich. 401 ; s. c., 
omitted to use them, and walked thought- 8 Am. & Eng. R. R. Cas. 268 ; Kelly v, 
lessly upon the track, she was guilty of cul- Penn., etc., R. Co. (Pa.), 8 Atl. Rep. 856; 
pable negligence, and so far contributed to Merkle v, N. Y., etc , R. Co., 49 N. J. 473 ; 
her injuries as to deprive her of any right Fox v. Mo. Pac. R. Co., 85 Mo. 679; Hous- 
to complain of others. If, using them, she ton, etc., R. Co. v, Richards, 59 Tex. 373 ; 
saw the train coming, and yet undertook to s. c , 12 Am. & Eng. R. R. Cas. 70 j Penna. 
cross the track, instead of waiting for the Co. v, Movel, 40 Ohio St. 338; Rogstad v, 
train to pass, and waS injured, the conse- St. Paul, etc., R. Co., 31 Mmn. 208 ; s. c., 
<quences of her mistake and temerity cannot 14 Am. & Eng. R, R. Cas. 648 j Flemming 
be cast upon the defendant. No railroad v. Western Pacific R. Co., 49 Cal. 253; 
company can be held for a failure of ex- Cleveland, etc., R. Co. v. Elliott, 28 Ohio 
periments of that kind. If one chooses, in St. 340. 

such a position, to take risks, he must bear 2 , The Question generally for the Jury. — 

the possible consequences of failure.” Thus the supreme court of Ohio say, 
Chicago&RockIsland,etc., R. Co.z^. Hous- “Again, failure to look or listen for an 
ton, 95 U. S. 697; Schofield v, Chicago, approaching train, though such failure may 
etc., R. Co., 1 14 U. S. 615; s. c., 19 Am. contribute to the injury, cannot, under all 
& Eng. R. R. Cas. 353; Baltimore, etc., circumstances, be regarded as negligence. 
R. Co. z'. Hobbs (Md 1884), 19 Am. & Eng. . . . When, therefore, a person about to 
R. R. Cas., 337 ; Mynning z/, Betroit, etc., cross a railroad track under a given state 
R. Co. (Mich. 1S87), 28 Am. & Eng. R. R, of circumstances, exercises that degree and 
Cas. 667 ; Harris z/, Minneapolis, etc., R. amount of care which prudent persons usu- 
Co. (Minn. 1887), 33 N, W. Rep. 12; Brown ally exercise under like circumstances, he 
Zf, Milwaukee, etc., R. Co., 22 Minn. 165; is without fault. In other words, when 
Baltimore, etc., R. Co. v. Mali (Md. 1880), the circumstances are such that prudent 
28 Am. & Eng. R. R. Cas, 628 ; State v. persons would not ordinarily look or listen 
B. & O. R. Co., 58 Md. 482; s. c., 15 for an approaching train, there is no negU- 
Am. & Eng. R, R. Cas. 409 ; Hixson 2^. St. gence in omitting to look or listen. If this 
Louis, etc., R. Co.* 80 Mo. 335 5 Zimmer- be correct, it is plain, as a general rule, 
man 7'. Hannibal, etc., R. Co., 71 Mo. 476; that whether contributory negligence ex- 
s. c., 2 Am. & Eng. R. R. Cas. 191 ; Turner isted or not, is a mixed question of law and 
Hannibal, etc., R. Co., 74 Mo. 603; s. c., fact; that is to say, a fact for the jury to 
6 Am. Sc Eng. R. R. Cas, 58 ; Henze v, St. find from such testimony as the law regards 
Louis, etc., R. Co., 71 Mo. 636; s. c., 2 competent to ^rove it, and to be found in 
Am. & Eng. R. R. Cas. 212; Taylor z/. Mo. accordance with such rules as the court 
Pac. R. Co., 86 Mo, 467 j Terre Haute, etc., may give to the jury for their guidance. 
R.Co. z/. Clark, 73 Ind. 168; s. c., 6 Am. & Clevmnd, etc., R. Co. Crawford, 24 
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The traveller, however, is rigidly required to do all that care and 
prudence would dictate to avoid injury ; and the greater the danger, 
the greater the care that must be exercised to avoid it.^ And 
where, because of physical infirmities, darkness, snow, fog, the 
inclemency of the weather, buildings, or other obstructions and 
hindrances, it is more than usually difficult to see or hear, greater 
precautions must be taken to avoid injury than would otherwise 
be necessary ; and, under such circumstances, there can be nc 
excuse for a failure to adopt such reasonable precautions as would 
probably have prevented the injury.^ Nor will a failure upon the 
part of the railway company to give warnings or take precautions 
required by statute, excuse a want of ordinary care, upon the part 
of a traveller at a highway crossing, which directly contributes to 
his injury,® But if the company be guilty of conduct that would 
render the statutory warnings unavailing, and a traveller be injured 
in consequence, when he would otherwise have escaped injury, 
the misconduct of the company is the sole proximate cause of the 
injury.'* So a person injured upon a highway railway crossing 

Ohio St. 631; s. c, ij Am. Rep. 633; Co., 21 Wis. 256; Butterfield v. Western 
Petty 2/. Hannibal, etc., R. Co. (Mo. 1886), R. Co., 10 Allen (Mass.), 532; Elkins 
28 Am. & Eng. R R. Cas. 6185 Hatha- Boston, etc., R. Co., lie Mass. 190; Chi- 
way V. East Tenn., etc., R. Co., 29 Fed. cago, etc., R. Co. v. Still, 19 111. 499; 
Rep. 489? Greauy p.Long Island K, Co., Steves 2'. Oswego, etc., R. Co., 18 N. Y» 
101 N. Y. 419; s. c., 24 Am. & Eng. R. R. 422; 111. etc., R. Co. t'. Ebert, 74 111 . 
Cas. 473; Penna. R. Co v, Garvey, 108 3991 Penna. R. Co. 2^. Werner, 89 ra. St. 
Pa. St. 369; Drain 2/. St. Louis, etc., R. Co., 59 ; Roithe v. Milwaukee, etc., R. Co., 21 
86 Mo. 574; Lincoln v. Gillilan, 18 Neb. wis. 258; Sheffield z/, Rochester, etc., R- 
1 14 j Johnson v. Mo. Pac. R. Co., 18 Neb. Co., 21 Barb. (N. Y.) 339; Penna. R. Co. v. 
690; Palmer v, Detroit, etc., R. Co., 56 Maryland, 61 Md. 108; s. c., 19 Am. & 
Mich. I ; Ferguson v. VVisconsin, etc., R. Eng. R. R. Cas. 326. 

Co., 63 Wis. 145; s, c., 19 Am, & Eng. S. Failure of Company to give Statutory* 

R. R. Cas. 285; Orange, etc., H. R. Co. v. Signals. — Stepp v. Chicago, etc., R. Co., 
Ward, 47 N. J. L. 560; Leavitt v, Chicago, 85 Mo. 225; Williams v. Chicago, etc., R. 
etc., R. Co., 64. Wis. 228; Tyler N, Y., Co., 64 Wis. i ; s. c., 23 Am. & Eng. R. R. 
etc., K. Co,, tky Mass. 238; s, c., 19 Am. Cas. 274, where it is held that although 
Sc Eng. R. R. Cas. 276; Hutchinson St “the whistle is not blown, nor the bell rung, 
Paul, etc., R. Co.. 32 Minn. 398; s. c., 19 on the locomotive before crossing the high- 
Am. & Eng. R. R, Cas. 280; Copley w, way, as required by statute, the railroad 
New Haven, etc , R. Co., 136 Mass. 6; s. c., company is not liable for an injury result- 
19 Am. Sc Eng. R. R, Cas. 372; Scott v. ing from a collision at such a crossing if 
Wilmington, etc., R. Co. (N. Car. 1887), 2 the negligence of the person injured con- 

S. E. Rep. 151 ; Loucks?/. Chicago, etc., R. tributed thereto.” Wabash, etc,, R. Co. v 
Co,, 31 Minn. 526; s. c., 19 Am. & Eng. Wallace, no 111 . 114; s. c., 19 Am, 6: 
R. R. Cas. 305; Nehrbas^;. Central Pacific Eng. R. R. Cas. 359; Houston, etc., R. Co. 
R. Co., 62 Cal. 320; s. c,, 14 Am. Sc Eng. v. Nixon, 52 Tex. 19 j Cleveland & Coluin- 
K. K. Cas. 670; Funston v, Chicago, etc., bus, etc., R. Co. s'. Elliott, 28 Ohio St. 340? 
R. Co., 61 Iowa, 452 ; s. c., 14 Am. & Eng. Shaw s'. Jewett, 86 N. Y. 616 j s. c., 6 Am. 
R. R. Cas. 640; Stackus zj. N. Y. Central, & Eng. R. R. Cas. in ; tlincklcy v. Cape 
etc., R. Co., 79 N. Y. 464 ; Detroit, etc., R. Cod R. Co., 120 Mass. 257. 

Co. Van Steinburg, 17 Mich. 995 Beisie- ^ 4 . Statutory 'Warnings rendered XTuavail- 
gel S', N. Y., etc., R. Co., 34 N. Y. 622. ing. — “ It is negligence in a railroad com- 

1 . The greater the Banger, the greater pany to run trains so near together at a 

the €are. — Baltimore, etc., R. Co., v. highway crossing as to make the statutory 
Whitacre, 3 s Ohio St. 627. signals unavailing to warn travellers on the 

2 . Unusual Difficulties require Unusual highway;” and where an injury follows, that 

Precautions. — Nicholson Erie R. Co., would probably have been avoided had not 
4 ? S^S f Hanover R. Co. v. Coyle, 55 the train been so run, — that is, when it ap* 

Pa. St 396 J Rothe w, Milwaukee, etc., jR, pears that the plaintiff exercised such care? 
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can recover, in spite of his own negligence, if the injury was in- 
flicted upon him wilfully.^ And notwithstanding negligence upon 
the part of the person injured, he may recover if the railways 
company, after such negligence occurred, could, by the exercise of 
ordinary care, have discovered it in time to have avoided inflicting 
the injury.® So if a railway company, by its servants, invites or 
directs a traveller to cross, he has a right to presume that the 
company’s agent knows what the company’s conduct will be, anc 
is not guilty of contributory negligence in obeying, even though 
a train be approaching.® Yet this presumption will not avail him 
when it would have been apparent to an ordinarily prudent man 
that an injury would certainly follow an attempt to cross and 
if, with full knowledge of the near approach of a train, a traveller 
attempts to cross in advance of it, and merely miscalculates his 
ability to do so in safety, there can be no recovery for a resulting 
injury.® But there are cases where it is not negligence, as a 
matter of law, to attempt to cross in front of an advancing train.®” 

as could have avoided the injury, had the Mo. 138; s, c., 13 Am. & Eng. R. R. Cas. 
signals availed to warn him or danger, — a 638; Frick v, St. Louis, etc., R. Co., 75 Mo. 
recovery maybe sustained. Chicago, etc., 595; s. c., 8 Am. & Eng. R. R. Cas. 2807 
R, Co. V. Boggs, loi Ind. 522 ; s. c., 23 Am. Keim v. Union R. (Mo. 1887), 2 S. W. Rep. 
& Eng. R. R. Cas. 282, « Am. Rep. 761. 427; Little Rock, etc., R.Co. v. Cavanesejr 
See also N. Y., etc., R. Co. v. Randel, 47 (Ark. 1886), 2 S. W. Rep. 505 ; St. Louis,. 
N. J. L. 144 ; s. c., 23 Am. & Eng. R. R. Cas. etc., R. Co. v. Monday (Ark. 18S7), 4 S. W. 
308; Shaber v. St. Paul, etc., R, Co., 28 Rep. 782; Maher v. Atlantic, etc., R. Co., 
Minn. 103 ; s. c , 2 Am. & Eng. R. R. Cas. 64 Mo. 267 ; Harlan v, St. Louis, etc., R. 
185 ; Leonard v. N. Y., etc., R. Co., 42 H. Y. Co., 65 Mo. 22 j Adams v, Hannibal, etc.. 
Super, Ct. 225 ; Powell v. N. Y., etc., R. R. Co., 74 Mo. 553 ; s. c., 7 Am. & Eng. R, 
Co., 22 Hun (N. Y.), 56? Beisiegel v. N. Y. R. Cas. 4x4; Morris v, Chicago, etc., R. 
Cent. R. Co., 34 N. Y. 622 ; Casey v* N. Y., Co., 45 Iowa, 29 j Chicago, etc., R. Co. v, 
etc., R. Co,, 78 N. Y. 518 ; N. J., etc., R. Co. Hogarth, 38 111 . 370. 

V. West, 32 N. J. L, 91. See Penna. R. Co. 8. Invitation to Cross. — Sweeny v. Old 
V. Fortney, 90 Pa. St. 323 j s. c., i Am. & Colony R. Co., 10 Allen (Mass.), 308; Peck 
Eng. R. R. Cas. 128. v, Michigan, etc., R. Co. (Mich. 1885), 19 

1. Injury wilful. — Terre Haute, etc., R. Am. & En^. R. R. Cas. 257 ; Phila., etc., R, 

Co. V. Graham, 95 Ind. 286; s. c., 12 Am. Co. v, Killips, 88 Pa. St. 405 ; Wheelockz/. 
& Eng. R. R. Cas. 77 ; Carter v, Louisville, Boston, etc., R. Co., 195 Mass. 203 ; Ernst 
etc , K. Co., 98 Ind. 552 j s. c., 22 Am. & v* Hudson River R. Co., 35 N. Y. 9 ; s. c., 
Eng. R. R. Cas. 360 ; Louisville, etc., R. 39 N. Y. 61 ; Dolan v, Delaware, etc., Co., 
Co. V, Schmidt, 106 Ind. 73 j Penna. R. Co. 71 N. Y. 285 ; Sharpe 7'. Glushing, 96 N. Y. 
V. Sinclair, 62 Ind. 301. 676; s. c., 19 Am. &. Eng. R. R. Cas. 373; 

2 , Plaintiff’s Seglig®^ca remote. — Bayley v. Eastern R, Co., 125 Mass. 62; 
Counsel indulge in a criticism of the cases Borst 2/. Lake Shore, etc., R. Co, 4 Hu. 

in which this court has held that, if negli- (N. Y.), 346. 

gence of the defendant which contributed 4 . Chicago, etc,, R. Co. v* Spring, ij 
directly to cause the injury occurred after 111. (app.) 174, 

the danger in which the injured party had 5 . Crossing in Front of Approaching Train, 
placed himself by his own negligence, was — Bellefontaine R. Co. v. Hunter, 33 Ind. 
or by the exercise of reasonable care might 335; s. c., 5 Am. Rep. 201 ; Chicago, etc.y 
have been discovered by the defendant in R. Co. v. Fears, 53 111 . 115; Schwartz v. 
time to have averted the injury, then the de- Hudson River, etc., R. Co., 4 Robt. (N. Y.) 
fendant is liable, however gross the negli- 347. 

gence of the injured party may have been 6. It is not always Negligent to do so. — 
m placing himself in such a position of dan- Detroit & Milwaukee, etc., R. Co. Van 
ger. Such is the well-established doctrine Steinburg, 17 Mich. 99; Langhoff v. Mil- 
o£ this court.” Donohue St Louis, etc., waukee, etc,, R. Co., 19 Wis. 489 ; Aaron z'. 
R. Co. (Mo. 1886), 28 Am. & Eng. R. R. Second Ave. R. Co., % Daley (N. Y.), 127 } 
Cas. 673; Werner v. Citizen’s R. Co., 8i Baxter zk Second Ave. R. Co., 30 Howard’s 
Mo. 374 J Kelly v, Hannibal, etc., R. Co., 75 Pr. (N. Y.) 2195 s. c., 3 Robt. (N. Y.) 510, 
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It has been held that negligence upon the part of the person 
injured will be presumed from the mere fact of injury at a railway 
crossing;^ and it has been held, that, in the absence of evidence 
of his negligence, the presumption that the injured person exer- 
cised care will prevail.® This conflict seems to arise from the 
different rules prevailing as to the burden of proof being upon 
plaintiff or defendant in cases where contributory negligence is an 
issue.® But the true rule is, that there is no presumption either 

1. Presumptiott of Negligence. — In a re- Pennsylvania, where the ** Stop, look, and 
cent case in Indiana this doctrine was car- listen,” doctrine is applied most rigidly, it 
ried to the extent of holding that where a is held that it is not incumbent on the 
person was killed upon a railway crossing, plaintifE to show affirmatively that the 
and it was not affirmatively shown that decedent, killed upon a railway crossing, 
he had been free from negligence, the stopped, looked, and listened, before at- 
presumption would be, that he had been tempting to cross the track. In a recent 
guilty of contributory negligence, and con- case of this character, the Supreme Court 
sequently that no recovery could be had, of Pennsylvania says, “The common-law 
<even though there was evidence of negli- presumption is that every one does his duty, 
jgence upon the part of the railroad com- until the contrary is proved; and^ in the 
pany, and no evidence of negligence on the absence of all evidence on the subject, the 
part of the deceased. In the course of presumption is, that the decedent observea 
the opinion said, “It will not the precautions which the law prescribed, 

do to say, however, as the instruction in In the case at bar no witness was called 
effect does, that if the plaintiff can show who saw the occurrence ; there is no evi- 
the defendant’s negligence and his injury, dence whatever, whether, in fact, the dece- 
he may leave his own conduct to conjee- dent did stop and look and listen ; the pre- 
ture, and recover. He must show the facts, sumption is that he did ; proof of that fact 
—as well those which relate to his share was no part of plaintiff’s case. The pre- 
in the transaction as those which relate to sumption is of fact merely, and may be 
the defendant’s ; and if, upon the whole case, rebutted ; but we are without evidence on 
an inference of negligence arises against the subject. All that we have is, that, as 
the defendant, and of due care on his part, he came upon the railroad, he was struck 
he may recover.^ The fact that a person down by the locomotive.” And it was held 
travelling on a highway comes in collision that a recovery could be sustained. Schum 
with a train on a railway crossing, is of v. Penna., etc., R. Co., 107 Pa. St. 8 ; s. c., 
itself sufficient to suggest a presumption 52 Am. Rep. 46S; Penna., etc., R. Co. v. 
of contributory negligence against him in Weber, 76 Pa. St. 157; s. c., 18 Am. Rep. 
a. suit for compensation.” And in accord- 407. See also Buesching v. Gas Co., 73 
ance with this doctrine an instruction was Mo. 219; s. c., 39 Am. Rep. 503; Petty v. 
held erroneous that stated the law to be, Hannibal, etc., R. Co. (Mo. 1886), 28 Am. 
that if negligence of the defendant was & Eng. R. R. Cas. 618, 626. 
proved, and no contributory negligence, or And it has been held that a jury may 
ground for inferring it, shown by the evi- infer due care, and the absence of contribu* 
dence, that plaintiff had sufficiently shown tory negligence, on the part of a deceased 
the deceased free from fault, and that “in person, from the general and well-known 
the absence of circumstances to show or disposition of mankind to take care of 
suggest it, there is no presumption of con- themselves, and keep out of danger, 
tributory negligence.” Ind., etc., R. Co. v. Northern Cent. R. Co. v. State, 31 Md. 
Greene, 106 Ind. 279; s, c., 25 Am. & Eng. 357; Johnson v, Hudson River R. Co., 20 
R. R. Cas. 323, 55 Am. Rep. 736. N. Y. 65; Gay v. Winter, 34 Cal. 153; 

So it has been held in Maine : “ In an Lehigh Valley R. Co. v. Hall, 61 Pa. St. 
action for the 'death of a traveller on a 361. 

highway at a railway crossing, there is no 8. Whence this Conflict. — Buesching v. 
presumption that he used due care, and Gas Co., 73 Mo. 219; s,c., 39 Am, Rep. 503; 
«vidence as to his character and habits Petty v. Hannibal, etc., R. Co. (Mo. i 885 ), 
of carefulness is incompetent.” Chase v, 28 Am. & Eng. R. R, Cas. 618, 626; 
Maine, etc., R. Co., 77 Me. 62 ; s. c., 19 Indiana, etc., R. Co. v. Greene, icJS Ind. 
Am. &. Eng. R. R. Cas. 356, 52 Am. Rep. 279; s. c., 23 Am. & Eng. R. R. Cas. 322, 
744; State V. Maine, etc., R. Co., 76 Me. 55 Am. Rep. 736; Little Rock, etc., R, Co. 
357; s. c,, 19 Am. h Eng. R. R. Cas. 312, v. Ubanks (Ark.), 3 S. W. Rep, 80S; Cin- 
49 Am. Rep. 622* cinnati, etc., R. Co. v. Butler, 103 Ini 31 5 

S. Preanmptiott of Bus Oarc — Thus, in s. c., 23 Am. & Eng. R. R. Cas. 262. And 
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way ; and when negligence on the part of the railway company 
sufficient to account for the injury has been shown, and there is 
no evidence of contributory fault, the burden of the issue should 
shift, and plaintiff be entitled to recover, unless contributory neg- 
ligence be affirmatively proved, the principle being that a sufficient 
cause having been shown, and no intervening efficient cause 
appearing, the negligence of the company should be held the sole 
proximate cause of the injury,^ As the mere fact of the injury 

see Glasscock v. Central Pacific R. Co. Louisville, etc., R. Co. v. Goetz, 79 Ky.- 
(Cal. 1887), 14 Pacific Rep. ^18, and note 442; s. c., 14 Am. & Eng. R. R. Cas. 627, 
on the various branches of this subject. 43 Am. Rep. 227. 

1 . The True Buie: No Presumption Either So the doctrine of the text, that when an 
Way, — « In cases where such issues are efficient, adequate cause appears, it must 
made, the question of contributory negli- be held the sole proximate cause in the 
gence on the part of plaintiff or his intestate, absence of evidence or any other, is easily 
and of negligence on the part of defendant, supported. Thus, “ An efficient, adequate 
causing the injury complained of, should be cause being found must be deemed the 
considered and determined upon the same true cause, unless some other cause, not 
principles and by the same rules exactly, incidental to it, but independent of it, is 
There is no presumption of negligence as shown to have intervened between it and 
against either party ^ except suck as arises the result.” Adams Z'. Young, 44 Ohio St, 
upon the facts pr&i'ed. Indeed^^the presump* 80; s. c., 58 Am. Rep. 7S9; Kellogg v.. 
tion of law is y that neither party was guilty Chicago, etc., R. Co., 26 Wis. 2235 s. c., 
of negligence ; and such presumption must 7 Am. Rep. 69. 

prevail until overco^ne by proofP Clcve- In Milwaukee, etc., R. Co. v. Kellogg, 
land, etc., R. Co. v. Crawfoid, 24 Ohio St. 94 U. S. 469, it was said, “ Where there is 
631 ; s. c., 15 Am. Rep. 633. no intermediate, efficient cause, the original 

“ But it is urged that, inasmuch as no wrong must be considered as reaching to 
witness testifies that the intestate looked effect and proximate to it. In such cases 
to see, or listened to hear, if defendant’s it is necessar}^ to determine the proximate 
train was approaching, it must be assumed cause of the injury or death; and defend- 
that he did not, and that such omission ant’s negligence once established, and no 
was negligence on his part. We know of other proximate cause being shown, such 
no such rule. While it is true that a trav- negligence should be held the sole proxi- 
eller, on approaching a railroad crossing, mate cause.” Ins. Co. v, Tweed, 7 Walk 
is bound to look and listen for an approach- (U. S.) 44; Scheffer v. Washington, etc.,1 
ing train before undertaking to cross, it is R. Co., 105 U. S. 251 ; s. c., 8 Am. & Eng, 
only where it appears from the evidence R. R. Cas, 61. See also Cooley on Torts, 
that he might have seen had he looked, or 664 ; Penna. Co. v. Marshall, 119 111 . 399; 
might have heard had he listened, that the Gulf, etc., R. Co. v, Rediker (Tex. 1886), 
jury is authorized to find that he did not 2 S. W. Rep. 513; Gugenheim v. Lake 
look, or did not listen,’* Smedis v. Brook- Shore, etc., R. Co. (Mich. 1887), 9 Western 
lyn, etc., R. Co., 88 N. Y. ; s. c., 8 Am. & Rep. 906; s. c., 33 N. W. Rep. i6r • s. c. 
Eng. R. R. Cas. 445, (first trial), 57 Mich. 4S8. 

“When the plaintiff shows negligence In a recent Illinois case the doctrine stated 
on the part of defendant, and there is noth- in the text seems to have been directly 
ing to imply that the plaintiff brought on declared. It was^ there held that at the 
the injury by his own negligence, then the conclusion of plaintiff’s evidence it would 
burden of proof is on the defendant to have been proper to have non-suited the 
show that plaintiff was guilty of negli- plaintiff, because no evidence had been giveis 
gence.” Cassidy Angell, 12 R. L447; of negligence upon the part of the defendantf 
s. c., 34 Am. Rep. 690, out that when it appeared from the evidence 

** While those on the highway when given for defendant that tt had been guilty 
about crossing n railroad track, must ex- of negligence^ a recovery could he sustained 
ercise proper diligence and care with ref- without direct proof that the deceased toas 
erence to their own safety, where there is free from fault. Chicago, etc-, R. Co, m 
an absence of evidence as to the care ex- Carey, 1 15 111 . 115 ; s. c,, 2 West Rep, 73; 
ercised by the party injured, as in this case, Raymond v. Burlington, etc., R. Co,, 65 
it is not to be presumed that the deceased Iowa, 152 ; s. c., 18 Am. & Eng. R. R. Cas, 
recklessly and carelessly imperilled his own 217 ; Phila., etc,, R. Co. v. Boyer, 97 Pa. 
life, or entered upon the track of the rail- St. 91 j s. c*, 2 Am. & Eng. R. R. Cas. 172 \ 
road knowing of the train’s approach.” Savannah, etc., R. Co. v. Barber, 71 Ga- 
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raises no presumption that the railway company was negligent, it 
•certainly should not raise one that the injured person was,^ The 
rules here laid down, like most other doctrines of the law of neg- 
ligence, are founded upon the care to be expected of a careful 
and prudent man under such circumstances, and, in accord with 
principles already stated, they are somewhat modified in their 
application to children of tender years ; or, rather, the railway 
company is charged with notice of the fact that children, as well 
as adults, may be upon the highway, and must exercise greater 
•care to avoid injuring them than an adult is entitled to demand.® 
34. Intoxioation as an Element of Contributory Negligmice. — The 
fact that a person when injured was intoxicated, does not consti- 
tute contributory negligence per se,^ but it is a circumstance that 

•644; Phila., etc., R. Co. v. Stebbing, 62 shown.” Pittsburgh, Cincinnati, etc,, R. 
Md. 5045 B. c., 19 Am. & Eng. R. R. Cas, Co. v, Fleming, 30 Ohio St. 480, 485. 

36; Jones N. Y. Cent, etc., R. Co., 28 2 . Modification of Doctrine when Persons 

Wun (N. Y.), 364; Smedis v* Brooklyn, non sui juris.— “Contributory Negligence 
etc., R. Co., 23 Hun (N. Y. ), 279. of Children,” ante, § 22. It is held that more 

** If the plaintiff’s evidence shows an in- care is required towards children of tender 
jury by defendant’s negligence, and does not years at crossings than toward adults. Thur- 
raise the implication that his own contrib- oer v, Harlem, etc., R. Co., 60 K. Y. 326 ; 
tited, the burden of proof of such contribu- O’Mara v. Hudson River R. Co., 38 N. Y. 
tory negligence as will defeat the recovery, 445 ; McGovern v, N. Y., etc., R. Co., 67 
rests upon the defendant.” Baltimore, etc., N. Y. 421 5 Elkins v. Boston, etc., R. Co., 
R. Co. s/. Whitacre, 3? Ohio St. 627, 630; 115 Mass. 190 j Chicago, etc., R. Co. 

111 ., etc., R. Co. V. Cragin, 71 111 . 177? Becker, 84 111 . 483? Costello v, Syracuse, 
Penna. R. Co,v. Goodman, 62 Pa. St. 239. etc., R. Co., 6 Barb. (N. Y.) 92; Haas v. 

It may be thought^ that these principles Chicago, etc., R. Co., 41 Wis- 44 ; Padu*» 
are only applicable in jurisdictions where cah, etc., R. Co. 2^, lloche, 12 Bush (Ky.), 
the burden of proof of contributory negU- 41 ; Boland zf. Missouri, etc., R. Co., 36 Mo. 
gence is upon the defendant, but a little 484; Isabel v. Hannibal, etc., R. Co., 60 
reflection will show that this is not true. Mo. 475; Chicago, etc, R. Co. t/. Marr;w, 
Even where the burden of proving freedom 71 111 . 6015 Johnson v. Chicago, etc., R. 
from contributory negligence is on the plain- Co», 49 Wis. 529; s. c., i Am. & Eng. R. R. 
tiff, it is quite sufficient, on principle, to Cas., and note collecting many cases on 
show that the defendant’s negligence was this and related topics; Mobile, etc., R. 
adequate to have caused the injury, and Co. v* Crenshaw, 65 Ala. 567 ; s. c., 8 Am. 
that there is no evidence of any other h Eng. R. R. Cas. 340; Schwier v. N. Y. 
sufficient cause — that is, no evidence of Cent. R. Co., 90 N. Y. 558; s. c., 14 Am. 
fault on the plaintiff’s part, or that of the & Eng. R. R. Cas. 656; wendall tu N. Y. 
deceased. In such case the law must Cent. R. Co., 91 N. Y. 420 ; s. c., 14 Am. 
ascribe the injury to the only cause found. & Eng. R. R. Cas. 663; Nehrbras v. Cent. 

1 . WhyKo Presumption should arise. — Pac. R. Co., 62 Cal. 320; s, c., 14 Am. & 
** Indeed, the presumption of law is that Eng. R. R. Cas. 670. 

(^either party was guilty of negligence, and S. Intoxication not KegUgence per se, 
such presumption must prevail until over- — Lower v, Sedalia, 77 Mo. 431; s. c., 3 
come by proof. As a general rule, the cx- Am. & Eng. Corp. Cas. 65S j 2 Thomp. on 
istence of negligence, on either side, is a Neg. 1174, § 22; 2 Thomp. on Neg, 1203, 
fact to be ascertained by the jury under § 50; Stuart 7/. Machias Port, 48 Me. 477; 
proper instructions from the court.” Cleve- Weyraire ta Wolf, 52 Iowa, 533; Salina?;. 
land, etc., R. Co. v* Crawford, 24 Ohio St Prosper, 27 Kan. 545; Alger w. Lowell, 3 
631; S.C., 15 Am. Rep. 633; Savannah, etc., Allen (Mass.), 403; Robinson Pioche, 
R. Co, V* Geiger, 21 Fla. 669 ; s. c., 29 Am. 5 Cal. 460; Ditchett Spuytendyval, etc., 
& Eng. R. R. Cas. 274, 58 Am. Rep. 697. R. Co., 5 Hun (N. Y.), 165; Thorpe v* 
**In actions for injury by negligence, Brookfield, 36 Conn. 320; Shearman & 
where there is nothing in pjlaintiff’s evi- Redf. on Neg. § 487 ; Beach on Cont. Neg. 
dence tending to show contributory negli- §66 and 146; Houston, etc., R. Co. z/. 
gence, the presumption will be that there Reason, 61 Tex. 613; Fitzgerald «/. Wes- 
ts no contributory negligence, and thispre- ton, 52 Wis. 354; Baker zA Portland, 58 
sumption remains until the contrary is Me. 199; s. c., 4 Am. Rep. 274. 
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are ordinarily required, does not establish contributory neglig-ence 
as a matter of law, but the blindness or deafness may be con- 
sidered upon the question of due care, and as an evidence ni 
contributory negligence; and if it appears that the defect ot sight 
or hearing, coupled with the exposure to danger, was the cause ni 
an injury which otherwise would not have occurred, it may be 
held that contributory negligence exists as a matter of law.^^ It 
is clear that the misfortune of being blind or deaf docs not rclit^v.- 
the afflicted person from the duty to exercise ordinary care, but 
rather imposes upon him the duty of greater precautions to avoid 
injury.^ 

36, Wilful Injuries. — The doctrines of contributory ncgligenre 
have no application in cases where the injury is inflicted by the 
wilful actor omission of the defendant; and in such cases con- 
tributory negligence is not a defence, and in its legal sense cannot 
exist,® Wilfulness and negligence are the opposites oi eacl^ 
other, the one signifying the presence of intention or purpose, the 
other its absence.'* This distinction has not always been observetU 

1 . Effect of Blindness or Beafaess on Doc- Cas, 77; Brownell r. Flngler, s Tlill (N. 
trines of Negligence. — Harris v. Uebel- Y.), 2S2; Sanford v. 8th Ave. C'o., J3 
hoer, 75 N. Y. 169; Salem 2/. Goller, 76 Ind. N. Y. 343 ; Louisville, etc., K. Co. r. Ct)h 
291 j Sluper 2'. Sandown, 52 Vt. 251. It is lins, 2 Duvall (Ky.), 1 14 ; Mathew?* r\ Wai- 
contributory negligence for one of defective ner, 29 Gratt. (Va.) 570; Ruter v. Foy, 4(> 
eyesight or hearing to walk upon a railroad Iowa, 133. 

track at a time when a train is known to be 4 . Wilfnlness negatives Negligence. — 
due. Maloy 2/. Wabash, etc., R. Co., 84 Mo. “ Where an intention to commit an injury 
270 ; Davenport 2/. Ruckman, 10 Bosworth exists, whether the intention be actual or 
(N. Y.), 20, 37 N. y. 568 j Shapley v. Wy- constructive only, the wrongful act ceases* 
man, 134 Mass. Ii8j Stewart 2/. Rippon, to be a mere negligent injury, Iml becomes 
38 Wis. 584 ; Phillips 2/. Dickerson, 85 111 . one of violence or aggression.” Peima. ( ’o. 
II ; O’Mara 2/, Hudson, etc., R. Co., 38 v. Sinclair, 63 lad. 301 ; s. c*, 30 Am. Rep* 
N.Y. 445; Holmes’s Common Law, T09. 185. 

2 . Boes not relieve from Bnty of ‘*Ordi- **The words * wilful negligctKc * used in 
nary Care.” — Cleveland, Columbus, etc., conjunction have not always been employed 

R. Co. 2'. Terry, 8 Ohio St. 570; Purity with strict regard for accuracy of expres* 
St. Louis, etc., R. Co., 73 Mo. i68; Winn sion. To say that an injury resulted from 
2^. Lowell, I Allen (Mass.), 177 j Simmer- the negligence or wilful c(jn*duct of another 
man f/. H. & St. J. R. Co., 71 Mo. 476; is to affirm that the .same act is the result 
s. c., 2 Am. & Eng, R. R. Cas. 191; 111 . of two exactly opposite mental cotulitiunH. 
Central R. Co. z?, Buckner, 28 III. 299; It is to affirm in one breath that the act 
Gonzales v. N. Y., etc., R. Co., i Jones & was done through inattention, tlioughtless 

S. (N. Y.) 57; Peach 2'. Utica, 10 Hun ly, heedlessly, and at the same time pur- 
gSf. Y,), 477 ; City of Centralia v. ICrouze, posely and by design. It seems to be sup- 
04 111 . 19; Central, etc., R. Co. 2^. Feller, posed that, by coupling the words together, 
84 Pa. St, 226} Morris, etc., R. Co. z/. Has- the middle ground between negligence and 
Jan, 33 N. J, L, 147 ; West v. N. J., etc., wilfulness, between cases of nonfeasance 
Trans. Co., 32 N. J. L, 91 ; Elkins v. Bos- and misfeasance, m.ay be arrived at. It is* 

^^5 Mass. 190. only necessary to say that the distinction 

3 . wdftd Injuries and Contributory Neg- between cases falling within one class or 

ligonce.-- Beach on Cont Neg. §§ 17,21, the other is clear and well denned, and 
and 22 ; Patterson s Ry. Acc, L, § 54, anfe cases in any other class are aided by im- 
§ . . porting attributes pertaining to the ot'her.'’^ 

^ When wilfulness is an element in the Louisville, etc,, R. Co. 2>. Bryan, 107 Ittd.Sb 
conduct of the party charged, the case 54; Terre Haute,etc., R. Co. Graham,, 
ceases to be one of negligence, and contrib- 95 Ind. 286; s. c., u Am* & Eng. R* R. 
utory negligence ceases to be a defence.” Cas. 77. 

Terre l^aute, etc., R. Co. v, Graham, 95 In Tonawanda K. Co* Mtmger, 5 
Ind. 286, 293; s, c., 12 Am* ^ Eng* R. R. Denio (N* Y.), 255; s* c., 49 Aw. Dec. 239. 
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consequently there are cases that use the terms gross** or '^wil- 
ful** negligence to designate wilful injuries.^ Late cases have 
made the distinction clear. ^ And the principle of the responsi- 
bility of the wilful wrong-doer for all the consequences of his 
misconduct is really an old one.^ The negligence of one person 
in carelessly exposing himself to danger, is no excuse for another 
who wilfully inflicts an injury upon him.** 

37. Lord Campbell’s Act: Contributory STegligence of Decedent. — In 
all the States of the United States, there are statutes modelled 
upon, and preserving the main features of, the English statute 
known as Lord Campbell’s Act.'® These statutes permit a re- 
covery by the personal representatives or relatives of a person 
killed by the negligence of another ; but all of them provide that 
no action can be maintained for an injury causing death, unless 
decedent, in his lifetime, could have maintained an action for 
injuries inflicted in the same manner and under the same circum- 
stances.® Under this provision of these statutes no action can 


it is said, “ Negligence, even when gross, 5 s ford v, Johnson, 82 Ind. 429; Weick v, 
but the omission of duty : it is not designed Lander, 75 111 . 93 ; Forney v, Geldmacher, 
and intentional mischief.” 75 Mo. 113; Bloom v. Fianklin Ins, Co., 

1 . “Gross” or “Wilful” Negligence a 97 Ind. 478; Bellinan v. Railroad Co., 76 
Misnomer, — Louisville, etc., R. Co. 2/. Col- ind. 178; s. c., 6 Am. & Eng. R* R. Cas. 
lins, 2 Duvall (Ky.), 114^ Louisville, etc., 401; Reynolds 2'. Clarke, Lord Raym., 1401 ; 
R. Co. V. Robinson, 4 Bush (Ky.), 507; Strange, 6355 Scott Shepherd (the Squib 
Louisville, etc,. Canal Co. v. Murphy’s case), opinion of BeGray^ J.; 2 Wm. 
Admr., 9 Bush (Ky.), 521 ; St, Louis, etc., Black. 892 5 Ricker v. Freeman, 50 N. H. 
R. Co. V, Todd, 36 111 . 409; Kerwhacker 420; s. c., 9 Am. Rep. 267 ; Holmes’s Com. 
V, Cleveland, Columbus, etc., R. Co., 3 L. p. 92; Walls v, State,7 Blackf. (Ind.) 
Ohio St. 172; s. c., 62 Am, Dec. 246; Hart- 573; Regina v, Hicklin, L. R. 3 Q. B. D. 
field V. Roper, 21 Wend. (N.Y.) 615; s. c., 360; i Bishop, Cr. L. (7 ed.) § 327-333; 
34 Am. Dec. 273; Evansville, etc., R. Co. Marble t'. Worcester, 4 Gray (Mass.), 405; 
V, Loudermilk, 15 Ind. 120; Claxton Thomas 2^ Winchester, 6 N. Y. 397 ; s. c., 
Lexington, etc., K. Co., 13 Bush (Ky.), 57 Am. Dec. 455, and note. 

636; Louisville, etc., R. Co. v, Yandell, 4 . Negligence No Excuse for Wilfulness. 
17 B. Mon. (Ky.) 586; Jeffersonville, etc,, — In Carter 2/. L. N. A. & C. R. Co., 98 
R. Co, tu Riley, 39 Ind. 568 ; Drake v. Ind. 552 ; s. c., 22 Am. & Eng. R. R, Cas. 
Kieley, 93 Pa. St, 493 ; Clark v. Chambers, 360, it is said, There was, according to the 
L. R. 3 Q. B. Div. 327 ; s. c., 7 Cent. L. J. averments, that something more than mere 
II. negligence, which evinces a purpose to in- 

2. The Difference made clear.— Penna. jure. Here the injury was the direct result 
Co. V. Sinclair, 62 Ind. 301 ; Louipille, of the aggressive act of the appellee’s ser- 
etc., R. Co. V. Bryan, 107 Ind. 51 ; Chicago, vant. The act of pushing appellant off the 
etc., R. Co. V, Hedges, 105 Ind. 398 ; s, c., engine was the proximate cause of the m- 
25 Am. Be Eng. R. R. Cas, 550 ; Terre jury, but the wrong of appellant was not 
Haute, etc., R, Co. v, Graham, 95 Ind. proximate to the injury so as to preclude 
286; s. c., 12 Am. & Eng. R, R. Cas. 77; his right to recover.” 

Louisville, etc., R. Co, v. Schmidt, 106 Iiid. 5 , Liability for Injuries causing Deat)^ 
73; Louisville, etc., R. Co. v, Ader, no — Beach on Cont. Neg. § 20; Carey v, 
Ind, 376; Ivans z'. Cincinnati, etc., R. Co., Berkshire R. Co,, i Cush. (Mass.) 475; 
103 Ind. 27 ; s. c., 23 Am. & Eng. R. R. s. c., 48 Am. Dec. 616, and note; 9 and 10 
Cas. 258 ; Carter p, Louisville, etc., R, Co., Victoria, chap. 93 ; Shearman & Redf. on 
98 Ind. 552; s. c., 22 Am. & Eng. R, R. Neg. (3d ed.) § 290-296; Patterson’s Ry,^ 
Cas. 360; Indianapolis, etc., R. Co. Acc. L. 397-414. • • 

McClaren, 62 Ind. j66. 6. Statutes Effective only if Decedent 

S, Idahwty for Remote Consequences. — would have had an Action. — Shearman & 
Bigelow on Torts, p, 313, and note 4 j Loop Redf. on Neg, (3d ed.) § 297-301 5 3 Wood’s 
2^. Litchfield, 42 N. Y. 358, 360; Conklin Ry. law, 1530-1542; Patterson’s Ry. Acc, 
a/. Thompson, 29 Barb. (N, Y.) 2205 L. §351* ’ 
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be sustained if it appears that decedent was guilty of contributory 
negligence/ but whether he was guilty of contributory negligence 
as determined by the rules that govern in ordinary cases.® 

38. Imputable Contributory Negligence. — Imputable contributory 
negligence, which will bar the plaintifE from recovery, exists when 
the plaintiff, although not chargeable with personal negligence, 
has been by the negligence of a person in privity with him, and 
with whose fault he is chargeable, exposed to the injury which he 
received through the negligence of the defendant.® In cases of 
this character, if the negligence of the person exposing the plain- 
tiff to injury is a proximate cause of the injury, plaintiff cannot 
recover because the contributory negligence ot such person will 
be imputed to him;^ but before the contributory negligence of 
a person other than the plaintiff himself can serve as a defence to 
an action for a negligent injury of the plaintiff, it must appear, — 
I. That such person was guilty of negligence. 2. That such neg- 
ligence was a proximate cause of the injury. 3 . That the plaintiff 
ought to be charged with such negligence as though it had been 
his own.® These rules are clear as mere legal doctrines, but in 
their application much difficulty arises.® The application of the 
doctrine to cases of two classes is particularly in dispute; viz., 
I, To cases where a passenger is injured by the contributory 
negligence of his carrier, and the negligence of a third person ; 

1 . Becedent’s Contributory Kegligence a Thoxnp. on Car. of Pass. 291, § 7 j Deering 

Bar. — Shearman & Redf. on. Neg. (3d ed.) on Neg. § 27 ; Callahan v. Sharp, 27 Hun 
§ 3025 Lofton V, Vogles, 17 Ind. 105; (N. Y.y,85; Forks Tp. King, 84 Pa. St. 
Rowland v. Cannon, 35 Ga. 105, Denman^ ^o; Puterbaugh z/.Reasor,9 Ohio 81.484; 
C. y.; Tucker v, Chaplin, 2 Carr, and K. Toledo, etc., K. Co. v, Goddard, 25 Ina. 
73o,/^<2rZ%R.; Armsworth 5/. Southeastern R. 185; Peck v, N. Y., etc., R. Co., 50 Conn. 
Co., ii Jurist, 758; Wilds Hudson River 379; s. c,, 14 Am. & Eng. R. R. Cas. 633; 
R. Co., 24 N. Y. 430 ; Johnson v. Hudson Carlisle v. Shcaldon, 38 Vt. 440; Joliet v. 
River R. Co., 20 N. Y. 65 ; Button v. Hud- Seward, 86 111 . 402 ; Lake Shore, etc., R. Co. 
son River R. Co,, 18 N. Y. 248; Witherley v» Miller, 25 Mich. 274; Otis Jonesville, 
*2/. Regent’s Canal Co., 12 C. B. (N. S.) 2; 47 Wis. 4225 Waite v* IV, E» R. Co., El. 
Xouisville, etc., R. Co. v, Collins, 2 Du- Bl. & El. 719, 728, 735; Ohio, etc., R. Co. 
wall (Ky.), 1 14; Martin v, Wallace, 40 Ga. v* Stratton, 78 III. 88, Gulf, etc., R* Co. 
52. Greenlee, 62 Tex. 344; s. c., 23 Am. 8c Eng. 

2 . The Question determined by the XTsual R. R. Cas. 322, 

Buies. — Cooley on Torts, 264; Pierce on 5 . What must appear to make imputable. 
Railroads, 391; Evansville, etc., R. Co. 2^. — Beach on Cont. Neg, §§ 32, 33; Robin- 
Lowdermilk, 15 Ind. 120; Richmond, etc., son v, N. Y. Cent. R. Co,, 66 N. Y. ii; 
R. Co. V, Anderson, 31 Gratt, (Va.) 812; s.c., 23 Am. Rep, i; Gray 2^. Philadelphia* 
-s. c., 31 Am. Rep. 750; Beach on Cont. etc., R. Co., 22 Am. & Eng. R.R. Cas, 3515 
Neg. § 20; Pierce on Railroads, 385-400. s. c., 23 Blatchf. (U. S.) 262; Beckz^. East 

S. Lnputable Contributory Regligeace. — R. F. Co., 6 Root (N. Y.) 825 St. Clair 
Shearman & Redf. on Neg, § 46; Whitta- St R. Co. v. Eadie, 43 Ohio St 91 ; s. c., 
ker’s Smith on Keg. 405 ; Wharton on Neg. 23 Am, & Eng. R. R. Cas. 269; Follman v, 
§ 344 ^/ Beach on Cont Neg. §§ 32,33; Mankato (Minn. i866), 15 Am. & Eng. Corp. 
Thomp. on Car. of Pass. 284, § t ; Cooley Cas. 238. 

on Torts, 6S4; Toledo, etc., R. Co. v* God- 6. Brfficulties in Application of Buie. — 
dard, 25 Ind. 185 ; Scholar v, Hudson River Pollock on Torts, 382-385 : Follman 
R. Co.,38 Barb. (N, Y.) 653; Puterbaugh City of Mankato (Minn, 1886), 15 Am.& 

Reasor, 9 Ohio St 484; Beck v. E^t Eng. Corp. Cas. 23$; Prideaux v» Cityoi 
River F, Co., 6 Robt (N. Y.) 82. Mineral Point, 43 Wis. 513; Gray «/* Phila- 

4 Bars when a Proximate Cause of In- delphia, etc,, R. Co., 23 Blatchf. (tJ. S.) 262; 
Jury. — Shearman & Redf. on Neg, § 46; 22 Am. 3 c Eng. R. R, Cas. 351, and note, 
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2, To cases where a child, so young as to be 7ton std juris^ and 
incapable of personal negligence, is exposed to danger by the 
neglect of its parents, guardian, or custodian, and injured, while so 
exposed, by the negligence of a third person.^ Considering these 
cases in their order, it may be said, that, in the first class of cases, 
it is now the rule in the United States courts, in England, and in 
most of the States of the United States, that the contributory 
negligence of a carrier is not attributable to a passenger; * but in 
some of the United States the doctrine that it is imputable, and 
will bar a recovery, has been established.® Yet it would seem 

1. Where the Main Conflict arises, — The Bush (Ky.), 7285 Eaton v, Bostor^ etc., 
•conflict among text writers and courts upon R. Co., ii Allen (Mass.), 500; Pittsbc 'gh, 
the question whether the doctrines of im- etc., R, Co. z/. Spencer, 98 Ind. 186; s. c-, 
putable negligence are applicable in either 21 Am. 8: Eng. R. R. Cas. 478 ; Wabash^ 
one of the cases stated, may readily be seen etc., R. Co. v. Shacklett, 105 111. 364; s. c.^ 
by a comparison of the text-books and cases. 12 Am. & Eng. R. R. Cas. 166; 44 Am. 
See Pollock on Torts, 382-385; Thomp. on Rep. 791 ; Transfer Co. v. Kelly, 36 Ohio 
Car. of Pass. 284-294; Wharton on Neg. St. 86; s. c., 3 Am. & Eng, R. R. Cas. 335, 
§§ 309-322; Id. § 395; Patterson’s Ry. Acc. 38 Am. Rep. 558; St. Clear Str. R. Co. v. 
L. 78-87 ; Id. 90-94 ; Shearman & Redf. on Eadie, 43 Ohio St. 91 ; s. c., 23 Am. & Eng. 

§§ 46-52; 2 Thomp. on Neg. 1180- R, R, Cas. 269, 54 Am. Rep. 802 ; Foil- 
iigo; Beach on Cont. Neg. §§ 32-48; Deer- man v. Mankato (Minn. 1886), 15 Am, & 
ing on Neg. §§ 27, 28 ; Whittaker’s Smith Eng. Corp. Cas. 238 ; Philadelphia, etc., 
on Neg. 405-418; note to Freer z/, Cameron, R. Co. v. Hogeland (Md. 1886), 66 Md. 
55 Am. Dec. 677; Borough of Carlisle v. 14^; s. c., 57 Am, Rep. 492; Holzab v, 
Brisbane, 57 Am. Rep. 4$^^ and note ; s. c., Railroad Co., 38 La. An. 185 ; s. c., 58 Am. 
1 13 Pa. St. Gray z/. Railroad Co., 22 Am. Rep. 177. 

& Eng. R. R. Cas. 351, and note. For par- S, The Pennsylvania Bole. — Lockhart v, 
ticular points of difference, see the notes Lichtenthaler, 46 Pa. St. 1 51 ; Philadelphia, 
that follow. etc., R. Co. v. Boyer, 97 Pa. St. 91 ; s. c,, 2 

2. Carrier and Passenger. — United Am. & En^. R. R. Cas. 172. But the 
States Courts.— L ittle v. Hackett, 116 Pennsylvania court refuses to apply the 

U. S. 366; Gray z/. Philadelphia, etc., R. Co., rule except to public carriers, and holds 
23Blatchf, (UrS.C.C.)262. England. — that a person injured by the negligence o£ 
f%e Bernina^ 12 Prob. Div. 58; s. c., 57 a third person, and the contributory negli- 
Am. Rep. 494, note; Tuff v. Warman, 5 gence of the driver of a private vehicle in 
C. B. {N. S.) 573; The Mt/an, Lush. Adm. which the injured person is riding, is not 
388. State Courts. — Bennett z^. New barred in an action against such third per- 
Jersey Railroad, etc., Co., 36 N. J. L. 225; son by the driver’s contributory negligence, 
s, c., Thomp. on Car. 28 1; 13 Am. Rep. Carlisle z/. Brisbane, 113 Pa. St. 544; s. c., 
435 ; Chapman v, N. H. R. Co., 19 N. Y. 57 Am. Rep. 483. 

341; s. c., 75 Am. Dec. 344; New York, On the other hand, in Iowa and Wiscon- 
etc., R. Co. zf. Steinbrenner, 47 N. J. L. sin the rule of Thorogood zk Bryan has 
161; s. c., 23 Am. & Eng. R. R. Cas. 330, been applied in the cases of persons in- 
54 Am, Rep. 126; Colegrove z/. Railroad jured by the contributory negligence of the 
Co., 20 N. Y. 492; Webster z'. Hudson driver while riding in private vehicles. 
River R, Co., 38 N. Y. 262 ; Perry zr. Artz v. Chicago, etc., R. Co., 34 Iowa, 1 53 ; 
Lansing, 17 Hun (N. Y.), 37; Robinson Payne v. Chicago, etc., R. Co., 39 Iowa, 

V. Railroad Co., 66 N, Y, 1 1 ; s. c,, 23 Am. 523 ; Slater v. B. C. R, & N. R. Co. (Iowa, 
Rep. i; Dyer z/. Erie R. Co., 71 N. Y. 1807), 32 N. W. Rep. 264; Prideaux v. 
228s Masterson z/. N. Y. Cent., etc., R. Co., Mineral Point, 43 Wis. 513; s, c,, 28 Am. 
84 N. Y. 247; s. c., 38 Am. Rep. 510,3 Rep. 558; Haufe z/. Fulton, 29 Wis. 

Am. & Eng. R. R. Cas. 40S ; McCallumz'. s. c., 9 Am. Rep. 568 ; s. c., 34 Wis. 608; 
Railroad Co., 38 Hun (N. Y.), 569 ; Cuddy z/. 17 Am. Rep. 463 ; Otis v. JTonesville, 47 Wis. 
Horn, 46 Mich, 596 ; s. c., 41 Am. Rep. 178 ; 422. 

Malmsten v. Marquette H. 8 c O, R. Co., 49 So there are cases which hold the con- 
Mich, 94 ; s. c., 8 Am. 8 c Eng. R. R. Cas. 291 5 tributory negligence of a husband, driving 
Tompkins v. Clay St. R. Co., 66 Cal, 183 ; a private vehicle, a bar to an action brought 
s. c., 18 Am, & Eng. R. R. Cas. 144 ; Dan- by a wife to recover for injuries resulting 
ville Tp. Co. V. Stewart, 2 Mete, (Ky.) from the negligence of a third person 
1 19; Louisville, etc., R. Co. v* Case, 9 while she was in such vehicle so driven by 
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that the recent repudiation of the doctrine of Tliorogood v. Bryan ^ 
by the Supreme Court of the United States,^ and the distinct 


her husband. Carlisle v. Sheldon, 38 Vt. 
4401 Huntoon v, Trumbull, 2 McCrary 
(U. S.), 314 ; Gulf, etc., R. Co. v. Greenlee 
(Tex.), 23 Am. & Eng. R. R. Cas. 322. 
But see Platz v. Cohoes, 24 Hun (N. Y .), 
loi. And it has been held^ that the con- 
tributory negligence of a master bars a ser- 
vant, Lake Shore, etc., R. Co. v. Miller, 
25 Mich. 274. 

1 . Thoiogood V. Bryan. — Thorogood v. 
Bryan, 8 C. B. 115; s. c., Thompson on 
Carriers, 273. In this ca'^e it was hcld^ 
that a passenger in an omnibus injured by 
the negligence of the driver of another 
omnibus Had no action against the latter, 
because the driver of the omnibus carrying 
the passenger, by his negligence, contrib- 
uted to the injury. It was said that the 
plaintiff, being a passenger voluntarily, 
was so far identified with the carriage in 
which he was travelling, that want of care 
on the part of the driver of such carriage 
would bar the plaintiff’s action. The 
passenger was said to stand in the posi- 
tion of a master responsible for the acts of 
the driver as though those of a servant. 
See opinions of Coltman, Maule, Cresswell, 
and Williams^'udges. 

2 . Idttle V. Hackett.-— Little v, Hackett, 
n6 U. S. 366, where it is said, The doc- 
trine resting upon the principle that no one 
is to be denied a remedy for injuries sus- 
tained, without fault by him or by a party 
under his control and direction, is qualified 
by cases in the English courts, wherein it 
is held that a party who trusts himself to a 
public conveyance is in some way identified 
with those who have it in charge, and that 
he can only recover against a wrong-doer 
when they who are in charge can recover ; 
in other words, that their contributory 
negligence is imputable to him so as to 
preclude his recovery for an injury when 
they, by reason of such negligence, could 
not recover. The leading case to this effect 
is Thorogood v. Bryan, decided by the 
court of common pleas in 1849, 8 C. B. 
114. It there appeared that the husband of 
the plaintiff, whose administratrix she was, 
was a passenger in an omnibus. The de- 
fendant, Mrs, Bryan, was the proprietress 
of another omnibus running on the same 
line of road. Both vehicles had started 
together, and frequently passed each other, 
as either stopped to take up or set down a 
passenger. The deceased, wishing to alight, 
Jid not wait for the omnibus to draw up to 
iie curb, but got out whilst it was in motion, 
aad far enough from the path to allow an- 
other carriage to pass on the near side. 
The defendant’s omnibus coming up at 
the moment, he was run over, and in a few 


days afterwards died of the injuries sus- 
tained. The court, among other things,, 
instructed the jury that if they were of the 
opinion that want of care on the part of 
the driver of the omnibus in which the de- 
ceased was a passenger, in not drawing up 
to the curb to put him down, had been con- 
ducive to the injury, the jury must be for 
the defendant, although her driver was also 
guilty of negligence. The jury found for 
the defendant, and the court discharged a 
rule for a new trial for misdirection, thus 
sustaining the instruction. The grounds of 
its decision were, as stated by Mr, yustue 
CoUmafty that the deceased, having trusted 
the party by selecting the particular con- 
veyance in which he was carried, had so* 
far identified himself with the owner and 
her servants, that if any injury resulted 
from their negligence, he must be consid- 
ered a party to it. ‘In other words,’ to* 
quote his language, ‘the passenger is so 
far identified with the carriage in which he 
is travelling, that want of care on the parr 
of the driver will be a defence of the driver 
of the carriage which directljr caused the 
injury.’ Mr. Justice Maule, in the same- 
case, said that the passenger ‘chose his- 
own conveyance, and must take the^ conse- 
quences of any default of the driver he 
thought fit to trust.’ Mr. Justice Cresswell 
said, ‘ If the driver of the omnibus deceased 
was in had, by his negligence or want of due 
care or skill, contributed to any injury from 
a collision, his master clearly could main- 
tain no action, and I must confess I see no* 
reason why a passenger who employs the 
driver to carry him stands in any different 
position. Mn Justice Williams z.d<i<idthzt 
he was of the same opinion. He said, *I 
think the passenger must, for this purpose, 
be considered as identified with the person 
having the management of the omnibus he 
was convejred by.’ 

^ “ What is meant by the passenger being 
* identified with the carriage * or * with the 
person having its management,* is not veiy 
clear. In a recent case, in which the court 
of exchequer applied the same tes^t to a 
passenger in a railway train which collided 
with a number of loaded wagons that were 
being shunted from a siding by the defend- 
ant, another railway company, Baron Pol- 
lock said that he understood it to mean 
‘that the plaintiff, for the purpose of the 
action, must be taken to be in the same 
position as the owner of the omnibus or 
his driver.’ Armstrong z>. Lancashire, etc., 
R. Co., L. R. 10 Exch. 47, $3. Assumi^ 
this to be the correct explanation, it is difE 
cult to see upon what principle the passen- 
ger can be considered to be in the same» 
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’position, with reference to the negligent act, passenger so as to render the passenger 
as the driver who committed it, or as his chargeable for the driver’s negligence. The 
master, the owner. Cases cited from the car, in crossing the track of the railroad 
Englishcourts, aswehaveseen, andnumer- company, was struck by its train, and the 
ous others decided in the courts of this passenger was injured ; and he brought an 
country, show that the relation of master action against the company. On the trial 
and servant does not exist between the the defendant contended that there was 
passenger and the driver, or between the evidence tending to show negligence by the 
passenger and the owner. In the absence driver of the horse-car, which was in part 
of this relation, the imputation of their productive of the accident; and the pre- 
negligence to the passenger, where no fault siding judge was requested to charge the 
of omission or commission is chargeable to jury, that, if this was so, the plaintiff was not 
him, is against all legal rules. If their entitled to recover ; but the court instructed 
negligence could be imputed to him, it them that the carelessness of the driver 
would render him equally with them re- would not affect the action, nor debar the 
•sponsible to third parties theieby injured, plaintiff’srighttorecoverfor the negligence 
and would also preclude him from main- of the defendant. And this instruction 
taining an action against the owner for in- was sustained by the court. In speaking 
Juries received by reason of it. But neither of the ‘identification’ of the passenger in 
of these conclusions can be maintained ; the omnibus with the driver, mentioned in 
neither has the support of any adjudged Thorogood Bryan, the court, by the chief 
oases entitled to consideration, justice, said, ‘Such identification could 

“ The truth is, the decision in Thorogood result only in one way; that is, by consider- 
V. Bryan rests upon indefensible ground, ing such driver the servant of the passenger. 
The identification of the passenger with I can see no ground upon which such a 
the negligent driver or the owner, without relationship is to be founded. In a practi- 
his personal co-operation or encourage- cal point of view, it certainly does not exist, 
ment, is a gratuitous assumption. There is The passenger has no control over the 
no such identity. The parties are not in driver or agent in charge of the vehicle, 
the same position. The owner of a public And it is this right to control the conduct 
conveyance is a carrier, and the driver or of the agent which is the foundation of the 
the person managing it is his servant doctrine that the master is to be affected 
Neither of them is the servant of the pas- by the acts of his servant To hold that 
senger, and his asserted identity with them tne conductor of a street-car or a railroad 
is contradicted by the daily experience of train is the agent of the numerous pas- 
the world. sengers who may chance to be in it, would 

“Thorogood v, Bryan has not escaped be a pure fiction. In reality there is no 
criticism in the English courts. In the such agency; and if we impute it, and cor- 
court of the admiralty it has been openly rectly apply legal principles, the passenger, 
disregarded. In The MHan, Dr. Lushing- on the occurrence of an accident from the 
ton, the judge of the high court of ad- carelessness of the person in charge of the 
miralty, in speaking of that case, said, vehicle in which he is being conveyed, 
‘With due respect to the judges who de- would be without remedy. It is obvious, 
-cided that case, I do not consider that it is in a suit against the proprietor of the car 
inecessary for me to dissect the judgment ; in which he was a passenger, there would 
but I decline to be bound by it, because it be no recovery if the driver or conductor 
is a single case ; because I know, u{>on of such car is to be regarded as the servant 
inquiry, that it has been doubted by high of the passenger. And so, on the same 
authority ; because it appears to me not ground, each passenger would be liable to 
reconcilable with other principles laid down every person injured by the carelessness of 
at common law ; and lastly, because it is such driver or conductor ; because, if the 
directly against Hay v. La Neve and the negligence of such agent is to be attributed 
ordinary practice of the court of admiralty.* to the passenger for one purpose, it would 
Lush. 3S8, 403. be entirely arbitrary to say that he is not 

“ In this country the doctrine of Thoro- to be affected by it for other purposes * (7 
good V. Bryan has not been generally fol- Vroom, 227, 22S). 

lowed. In Bennett v. New Jersey R. Co., “In the latter case, it appeared that the 
36 N. J. L. (7 Vroom) 225, and New York, plaintiff had hired a coach and horses, with 
etc, R. Co. 2^, Steinbrenner, 47 N. J, L. (t 8 a driver, to take his family on a particular 
Vroom) 161 ; s. c, 23 Am. and Eng. R. R. journey. In the course of the journey, 
Cas. 330, it was elaborately examined by the while crossing the track of the railroad, the 
supreme court and the court of errors of coach was struck by a passing train, and 
New Jersey in opinions of marked ability the plaintiff was injured. In an action 
and learning, and was disapproved and re- brought by him against the railroad com- 
jected. In the first it was held that the driver pany, it was held that the relation of master 
of a horse-car was not the agent of the and servant did not exist between him and 
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the driver, and that the negligence o£ the “A similar doctrine is maintained by the 
latter, co-operatmg with that of persons in. courts of Ohio. In Transfer Co. v. Kell)v 
charge of the tram, which caused the acci- 36 Ohio State, 86, 91 ; s. c., 3 Am. &. Eng. 
dent, was not imputable to the plaintiff, as R. R. Cas. 33;, the plaintiff, a passenger 
contributory negligence, to bar his action, on a car owned by a street railroad com- 
“ In New York a similar conclusion has pany, was injured by its collision with a 
been reached. In Chapman z/. New Haven car of the Transfer Co. There was eyi- 
R. Co., 19 N. Y. 341, it appeared that dence tending to show that both companies 
there was a collision between the trains of were negligent, but the court held that the 
two railroad companies, by which the plain- plaintiff, he not being in fault, could re- 
tiff, a passenger of one of them, was injured, cover against the Transfer Co., and that the 
The court of appeals of that State held concurrent negligence of the company, on 
that a passenger by railroad was not so whose cars he was a passenger, could not 
identified with the proprietors of the train be imputed to him, so as to charge him 
conveying him, or with their servants, as with contributory negligence. The Chief 
to be responsible for their negligence; and Justice, in delivering the opinion of the 
that he might recover against the proprie- court, said, ‘ It seems to us, therefore, 
tors of another train for injuries sustained that the negligence of the company, or of 
from a collision through their negligence, its servants, should not be imjDuted to the 
although there was such negligence in passenger, where such negligence con- 
the management of the train conveying him tributes to his injury jointly with the ne^- 
as would have defeated an action by its ligence of a third party, any more than it 
owners. In giving the decision, the court should be so imputed, where the negligence 
referred to Thorogood v. Bryan, and said of the company, or its servants, was the 
that it could see no justice in the doctrine sole cause of the injury.* ‘Indeed,* the 
in connection with that case; and that, to Chief Justice added, ‘it seems as incredi- 
attribute to the passenger the negligence ble to my mind that the right of a passen- 
of the agents of the company, and thus bar ger to redress against a stranger for an 
his right to recover, was not applying anv injury caused directly and proximately by 
existing exception to the general rule of the latter’s negligence, should be denied, 
law, but was framing a new exception based on the ground that the negligence of his 
on fiction, and inconsistent with justice, carrier contributed to his injury, he being 
The case differed from Thorogood v. Bryan without fault himself, as it would be to* 
in that the vehicle carrying the plaintiff was hold such passenger responsible for the 
a railway-train instead of an omnibus; but negligence of his carrier, whereby an injury 
the doctrine of the English case, if sound, was inflicted upon a stranger. And of the 
is as applicable to passengers on railway last proposition it is enough to say that it 
trains as to passengers in an omnibus ; and is simply absurd.* 

it was so applied, as already stated, by the “ In the Supreme Court of Illinois the 
court of exchequer, in the recent case of same doctrine is maintained. In the recent 
Armstrong r». Lancashire & Yorkshire R. casesofthe Wabash, etc., R. Co.®. Schack- 
Co. In Dyer v, Erie Railway Co , 71 N. Y. lett, 10? 111 . 364 ; s. c., 12 Am. & Eng. R. R, 
228, the plaintiff was injured while crossing Cas. 106, the doctrine of Thorogood’s case 
the defendant’s railroad track, on a public was examined and rejected, the court 
thoroughfare.^ He was riding in a wagon, holding that, where a passenger on a rail- 
by the permission and invitation of the way train is injured by the concurring neg- 
owner of the horses and wagon. At that ligence of servants of the company on 
tirne, a train standing south of certain whose train he is travelling, and ox the 
buildings, which prevented its being seen, servants of another company with whom 
had started to back over the crossing, with- he has not contracted, there being no fault 
out giving the driver of the wagon any or negligence on his part, he or his per- 
warning of its approach. The horses, be- sonal representatives may maintain an ac- 
coming frightened by the blowing^off of tion against either company in default, and 
steam from engines in the vicinity, became will not be restricted to an action against 
unmanageable, and the plaintiff was thrown, the company on whose train he was trav- 
or jumped from the wagon, and was injured elHng. 

by the train which was backing. It was “ Similar decisions have been made in the 
held that no relation of principal and agent courts of Kentucky, Michigan, and Cali* 
arose between the driver of the wagon and fornia. Danville, etc., Turnpike Co. 
the plaintiff; and, although he travelled Stewart, 2 Met. (Ky.) 1 19 ; Louisville, etc., 
voluntarily, he was not responsible for the R. Co. Case, 9 Bush (Ky.), 738; Cuddy 
negligence of the driver, where he himself ®. Horn, 46 Mich. 596 ; Tompkins Clay 
was not chargeable with negligence, and St. R. Co,, 66 Cal. 163; s. c, 18 Am. & 
there was no claim that the driver was not Eng. R. R. Cas. 144. 
competent to control and manage the “There is no distinction in principle 
horses. whether the passenger be on a putalic con* 
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manner in which that case has now been overruled in England,* 
indicate an entire abandonment of the doctrine that the contrib- 
utory negligence of a carrier should be imputed to a passenger.® 

In the second class of cases, the doctrine of Hartfield v. Roper® 
is followed in some jurisdictions ; and it is held that the negligent 
conduct of a parent, guardian, or custodian in allowing a child 
non sni juris to be negligently injured is contributory negligence, 
which must be imputed to the child.^ But in other jurisdictions. 

veyance like a railroad train or an omni- the court below, that unless he did exercise 
bus, or be on a hack hired from a public such control, and require the driver to cross 
stand in the street for a drive. Those on a the track at the time the collision occurred, 
hack do not become responsible for the the negligence of the driver was not im- 
negligence of the driver if they exercise no putable to him so as to bar his right of 
control over him further than to indicate action against the defendant, was there- 
the route they wish to travel or the places fore correct, and the judgment must be 
to which they wish to go. If he is their affirmed.” 

agent, so that his negligence can be im- 1 . Case of the Bernina. — The Bemtna» 
puted to them to prevent their recovery 12 Prob. Div. 58, s. c., 57 Am. Rep. 494, et 
against a third party, he must be their note. 

agent in all other respects, so far as the 2. When the Rule properly applicable, 
management of the carriage is concerned, — An examination of the cases cited will 
and responsibilities to third parties would show a marked tendency to the entire aban- 
attach to them for injuries caused by his donment of the doctrine of imputable neg- 
negligence in the course of his employ- licence in cases of the class now under 
ment. But, as we have already stated, re- discussion. It may be questioned whether 
sponsibility cannot, within any recognized the rule has any proper application, ex- 
rules of law, be fastened upon one who has cept in cases where the maxim, qui facit 
in no way interfered with and controlled in alium facit per se^ can be invoked, 
the matter causing the injury. From the Keedie v. London, etc., R. Co., 4 £xcb» 
simple fact of hiring the carriage, or riding 244 ; Quarman v. Burnett, 6 M. & W. 499 j 
in it, no such liability can arise. The party The Bernina^ 12 Prob. Div. 58 ; N. Y., etc.,1 
hiring or riding must in some way have R. Co. z/. Steinbrenner, 47 W. J. 161 ; 
co-operated in producing the injury com- s. c., 23 Am. & Eng. R. R. Cas. 330, 54 Am. 
plained of before he incurs any liability for Rep. 126 and note ; St. Clair St.*R. Co. e/. 
it. *I£ the law were otherwise,* as said Eadie, 43 Ohio St. 91 ; s. c., 23 Am. & Eng. 
by Mr. Justice Dupue in the elaborate R. R. Cas. 269; Cuddy Horn, 46 Mich, 
opinion in the latest case in New Jersey, 596; s. c., 41 Am. Rep. 178; Little v, Hack- 
^not only the hirer of the coach, but also ett, n6 U. S. 366; Follman v, Mankato 
all the passengers in it, would be under a (Minn. 1886), 15 Am. & Eng. Corp. Cas. 
constraint to mount the box and superin- 238. 

tend the conduct of the driver in the man- 3 . Imputable Kegligence of Parents t 
agement and control of his team, or be Hartfield v. Roper. — Hartfield z/. Roper,, 
put for remedy exclusively to an action 21 Wend. (N. Y.) 615; s. c., 34 Am, Dec. 
against the irresponsible driver, or the 273 ; 2 Thomp.on Neg. ii2i. In this case, 
equally irresponsible owner of a coach it was held^ that parents permitting a child 
taken, it may be, from a coach-stand, for two years old to be in a public highway un- 
the consequences of an injury which was attended, are guilty of such contributory 
the product of the co-operating wrongful negligence as will defeat an action in the 
acts of the driver and of a third person, chtlePs nameiox an injury done to it by the 
and that, too, though the passengers were negligence of a traveller in the highway, 
ignorant of the character of the driver, and 4 , Where held Imputable to Child. — Gib- 
of the responsibility of the owner of the bons Williams, 135 Mass. 333; McGear^ 
team, and strangers to the route over which v. Eastern R. Co., 13^5 Mass. 363; s. c., 15 
they were to be carried.* New York, Am. & Eng. R. R. Cas. 407 ; O’Connor v» 
Lake Erie, etc., R. Co. v. Steinbrenner, 47 Boston, etc,, R. Co., 133 Mass. 352; s. c.,. 
N. J. L, (18 Vroom) 161, 171 ; s. c., 23 Am. 15 Am. & Eng. R. R. Cas. 362 ; Wright v. 
& Eng. R. R. Cas. 330. Malden, etc,, R. Co., 4 Allen (Mass.), 283 ^ 

In this case, it was left to the jury to say Lynch v. Smith, 104 Mass. 52 j $. c , o Am. 
whether the plaintiff had exercised any con- Rep. 18S j Schierhold v. North, etc., R, Co.^ 
trol over the conduct of the driver further 40 Cal. 447 ; Meeks v. Southern, etc., R. Co,,, 
than to indicate the places to which he 52 Cal. 604; s. c., 56 Cal. 513; 38 Am. Rep. 
wished him to drive. The instruction of 67 ; Gavin v. Chicago, 97 111. 66 j s. c., 37 
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it is held that the negligence of the parent, guardian, or custodian 
is not imputable to the child, because it is in no way responsible 
for the danger, had no volition in establishing the relation of privity 
with the person whose negligence it is sought to impute to it, and 
should not be charged with the fault of such person in allowing 
it to be exposed to danger which it had neither the capacity to 
know nor avoid. ^ In England it has been held that the negligence 
of a person in the actual custody of a child, at the time of its 
injury, which contributes to the injury, may be imputed to the 
child.® And in some of the United States, similar decisions have 


Am. Rep. 89; Toledo, etc., R. Co. v, Gia- 
ble, 88 in. 441 ; Chicago v. Hesing, 83 111. 
204 ; Evansville, etc., R. Co. v, Wol^ 59 
Ind. 89; Jeffersonville, etc., R. Co. v, 
Bowen, 40 Ind. 545; Atchison, etc., R.Co. 
V* Smith, 28 Kan. 541 ; s. c., 8 Am. & Eng. 
R. R. Cas. 327 ; Leslie v, Lewiston, 62 Me. 
468; Brown v, European, etc., R. Co., 58 
Me. 384. Compare O’Brien v* McGlinchy, 
68 Me. 552; McMahon z;. Northern, etc., 
R. Co,, 39 Md. 438; Baltimore, etc., R. 
Co. V. McDonnell, 43 Md. J34 ; Fitzgerald 
V, St. Paul, etc., R. Co., 29 Minn. 3365 s. c., 
8 Am. & En^ R. R. Cas. 310, 43 Am. Rep. 
212; Ihl Railroad Co., 47 N. Y. 323; 
s. c., 7 Am. Rep, 4505 Cas^ove v* Ogden, 
49 N, Y, 25s 5 s, c., 10 Am. Rep. 361 5 Man- 
gam V. Brooklyn R. Co., 38 N. Y. 455. 

Parent barred when Child not. — In con- 
sidering these and similar cases, it should 
not be overlooked that there is a marked 
distinction between cases brought in the 
name of the child itself, and cases brought 
by the parents to recover for the injuries 
sustained by them by reason of the homi- 
cide or injury of the child. Thus, when 
the parents sue, their negligence in expos- 
ing the child to injury will bar their recov- 
ery, Smith Hestonville, etc., R. Co., 92 
Pa. St. 450 5 s. c., 3 Am. & Eng. R. R. Cas. 
12, 37 Am. Rep. 705; Battishill v, Hum- 
phrey (Mich. 1887), 28 Am. & Eng. R. R. 
Cas. 597 ; Williams v, Texas, etc., R. Co., 
60 Tex, 2055 s. c., 15 Am, & Eng, R. R. 
Cas. 403. And this is a correct rule in all 
jurisdictions. But, as the cases just cited 
show, the contributory negligence of the 
parent will not keep the child from recov- 
ering, except in jurisdictions that have fully 
adopted the rule in Hartfield v. Roper. 
Erie City Pass, R. Co. v, Schuster, 113 Pa. 
St. 412; s. c., 57 Am. Rep. 471 ; Glassy w. 
Hestonville, etc., R. Co., 57 Pa, St. 172 5 
North Pa, Railroad Co. y, Mahoney, 57 Pa. 
St 187. 

And the Question of XmputahBity for the 
Inry, — It will also be noted that in Mas- 
sachusetts, and several other jurisdictions, 
the rule^ of Hartfield Roper is held in 
the modified form. In Massachusetts the 
question of the contributory negligence of 


the parents which^ will bar the child is 
always held a question of fact for the jury, 
not of law for the court, McGeary v. 
Eastern R. Co., 135 Mass. 363; s. c., 15 
Am. & Eng. R. R. Cas. 407 ; O’Connor 7/. 
Boston, etc., R. Co., 135 Mass. 3525 s. c., 

1 5 Am. & Eng. R. R. Cas. 362. See Beach 
on Cont. Neg. § 41 ; Patterson’s Ry. Acc- L. 
§ 93 ; Texas, etc., R. Co. 7/. Heibeck, 60 Tex. 
612; Galveston, etc., R. Co. v. Moore, 59 
Tex. 64 5 s. c., 10 Am. & Eng. R. R. Cas. 
746, 46 Am. Rep. 265 5 Robmson v. Cone, 
22 Vt. 213; s. c., 2 Thomp. on Neg. 11295 
s. c , 54 Am. Dec. 67 ; Norfolk, etc., R. Co. 
V. Crmsby, 27 Gratt.J[Va.) 435. 

1, Where held Not tmpntaDle, — Govern- 
ment St. R, Co. V* Hanlon, 53 Ala. 70 j Bay 
Shore, etc., R. Co. v* Harris, 67 Ala, 6; 
Birge v* Gardiner, 19 Conn. 507 ; s. c., 50 
Am. Dec. 2615 Bronson v, Southbury, 37 
Conn. 1995 Daley v. Norwich, etc., R, Co., 
26 Conn. 591 ; s. c., 68 Am. Dec. 413 5 Frick 
p, St Louis, etc., R, Co., 75 Mo, 542 ; s, c., 
75 Mo. 5955 8 Am. & Eng* R* R. Cas. 280; 
Boland v. Missouri R. Co., 36 Mo. 490 ; 
Battishill w. Humphrey (Mich. 1887), 28 
Am, Sc Eng. R. R. Cas. 597 ; s. c., 57 Am, 
Rep. 474, note; Huff w. Ames, 16 Neb. 
1395 s. c., 49 Am. Rep, 716; Bellefontaine 
R. Co.sy. Snyder, 1$ Ohio 8^400; Cleve- 
land, etc., R. Co. Manson, 30 Ohio St. 
451 5 St Clair St R. Co. v* Eadie, 43 Ohio 
St 91 5 s. c., 23 Am. & Eng. R. R. Cas. 
2695 Erie City Pass. R. Co. Schuster, 
1 13 Pa. St. 412; s. c,, 57 Am. Rep. 471; 
Phila., etc., R. Co. v. Long, 75 Pa, St 257 : 
North Pa. R. Co. v, Mahoney, 57 Pa. St, 
187; Smith V, O’Connor, 4$ Pa. St 2185 
Kay V. Penna. R. Co., 65 Pa. St. 2^ ; s, c., 
3 Am. Rep. 628 5 Whirley zf* Whiteman, i 
Head (Tenn.), 610. 

2. Negligence of Actual Custodian Im- 
putable. — Waite 2/. North-Eastern R. Co., 
El. Bl. & El. 719, 7275 Beach on Cont 
Neg. pp. 130-132 5 2 Thomp. on Neg. 1182, 
§ 32 5 Thomp. on Car. 291, § 7. 

But Mr. Pollock regards this case as 
rating upon the principle that the founda- 
tion of defendant’s liability was not shown, 
because it did not appear that the negli- 
gence of the defendant, rather than that of 
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39. Apportionment of Damages. — In cases of contributory negli- 
gence at common law, there can be no apportionment of damages, 
as there is in courts of admiralty.^ But where the negligence of 
a defendant has been the sole cause of an injury to the plaintiff, 
and the plaintiff’s subsequent negligence has enhanced the injury 
unnecessarily, the damages should be limited to the injury which 
would have resulted from defendant’s negligence, had plaint iif 
exercised ordinary care after the injury.^ Yet, when the plain tilt 
has exercised ordinary care, he can recover for an enhancement 
or aggravation of the injuries caused by defendant when such 
enhancement or aggravation results from an existing disease, or 
the development of a latent disease, or the perversion of a natural 
function or condition.^ The existence of such disease or condition 
in the plaintiff is not negligence ; but it would seem that there 
may be cases in which a person, sick or diseased, is barred from 
recovering for an aggravation or enhancement of such sickness or 
disease by the negligence of another, when, without notice to that 
other, he has exposed himself to injury while in such a condition 
as to make the results of a very slight injury serious.** Under 
such circumstances, if the negligence of the defendant would not 
ordinarily have resulted in injury to a person situated as plaintiff 
was, it is doubtful whether defendant is liable, and he should not 


1 . Ko Apportiomueixt at CoznmoiL La'W'. — 
Railroad Co. v. Norton, 24 Pa. St. 46^; 
Greenland v. Chaplin, 5 Exch. 243 ; Beach, 
Cont. Neg. § 24. “The law does not ap- 
portion damages between parties whose 
joint negligence caused to one of them an 
Injury.*' Cleveland, etc., R. Co, v. Elliott, 
2S Ohio St. 340, 353. 

2 . But Damages should be limited to Ac* 
tual Effects. — I Sutherland on Dam. 237; 
2 Id. 729; Lyons v. Erie R. Co., 57 N. Y, 
489? Gould V. McKenna, 86 Pa. St, 297; 
». c., 27 Am. Rep, 705; Geiselman Scott, 25 
Ohio St, 86 ; Nashville, etc., R. Co. z/. Smith, 
6 Heisk (Tenn.), 174; Louisville, etc., R. 
Co. zf. Falvey, 104 Ind. 409; s. c,, 23 Am, 
& Eng. R. R, Cas. 502; Nitro-Phosphate 
Co, S7. Docks Co., 9 L. R. Ch. Div. 503; 
Sills p. Brown, 9 Car. & P. 6ox ; Hunt v. 
Lowell Gas Co., i Allen (Mass,), 343 ; Shear- 
man p. Fall River Co., 2 Allen (Mass.), 
324; Hibbard p. Thompson, 109 Mass. 286; 
Btebbins p. Cent Vt R, Co., 54 Vt. 464; 
s. c., n Am.& Eng. R. R. Cas, 79; 41 Am. 
Rep. 855; Matthews p. Warner, 29 Gratt 
(Va.) 570; s. c., 26 Am. Rep. 3^; Secotd 
p. St, Paul, etc., R. Co., 5 McCrary (U. S,), 

g :SJ s* c, 18 Fed. Rep. 221; Patterson*s 
y. Acc. L. 480, 

S, Yet Plaintiff may recover for Enhanoe- 
ment by Disease. — Patterson's Ry. Acc. L. 
28 ; Louisville, etc., R. Co. 2^. Tones, 108 Ind. 
551 ; s. c, 2$ Am, & Eng. R. R. Cas, 170; 
Louisville, etc,, R, Co. p. Falvey, 104 Ind. 
409 j s. c., 23 Am. & Eng. K. R. Cas. 522; 


Ehrgott Mayor, 96 N. Y. 264 j s. c., 4i? 
Am. Rep. 622; Biownz', Chicago, etc., Ki. 
Co., 54 Wis. 343 ; s. c., 3 Am, & Eng. R. R,. 
Cas. 444; Houston, etc., R. Co. z^ JLesUe,. 
57 Tex. 83 ; s. c., 9 Am. & Eng, R. Cas. 407 ; 
Allison z>, Chicago, etc., R. Co., 42 Iowa,. 
274, and see §§ 13 and 14. 

4 . But Disease may oe Evidence of Con* 
tributory Negligence, when.— Reading, etc.,. 
R. Co. p. Eckert, 3 Cent. Rep, 793 (i'a. 
1886) ; Pullman Palace C'ar Co. ?>. Barker,, 
4 Colo. 344; &. c., 34 Am. Kcp. 89; New 
Orleans, etc., R. Co. 7 \ Statham, 42 Miss, 
607 ; Hobbs London, etc., R. Co., L. R, 
10 Q. B. XU. To the extent stated in the 
text, the case of Pullman Car < 'o. Barker,, 
although often denied anti criticised, may 
be sustained. The real trouble in that case 
was, that a correct principle was wrongly 
applied to a natural function or ctmditioh 
of common occurrence, and the existence of 
which in its female passengers the railroad 
company might reasonably have foreset n. 
Indeed, in its ultimate analysis, the ques- 
tion under consideration is always one of 
proximate cause. With notice of the exist- 
ence of an unusual condition liable to en- 
hance the results of a slight injury, liability 
for an enhancement by negligence arises- 
when, without such negligence, there would 
be no liability, because the defendant would 
only be liable for such consequences as- 
might reasonably have been foreseen. Kit* 
tenngham p. Sioux City, etc., R. Co., 6 * 
Iowa, 285 j s. c., 18 Am. ds Eng. R. R. Cas* 14^ 
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be held for any consequences except those directly caused by his 
negligence, and which might have been foreseen as its conse- 
quences.^ 

40. The Burden of Proof. — It is a moot question whether the 
burden of proving contributory negligence, or its absence, rests* 
on plaintiff or defendant.® In some jurisdictions it is held, that, 
as the plaintiff cannot recover unless he was in the exercise of 
ordinary care at the time of the injury, he must both allege and 
prove that the injury occurred without negligence on his part;^' 
and it is even said that there is a presumption that he was not 
using ordinary care.** On the other hand, it is held by a majority 
of the courts and most text-writers that there is a presumption of 
ordinary care in favor of plaintiff and defendant both, and that it 
devolves on plaintiff to prove a want of ordinary care on defend- 
ant’s part, and on defendant to prove a want of such care on the- 
part of plaintiff, contributing to his injury.® But in all jurisdic- 

1 . When Diseased Condition should go in 322, 55 Am. Rep. 736 ; Louisville, etc., R.. 
mitigation of Damages.— This rests upon Co. Orr, 84 Ind. 50; Mount Vernon v. 
the principle that for consequences which Dusonchett, 2 Ind. 586; s. c.,^4 Am. Dec. 
could not have been foreseen, and which 467, 470; Hinckley v. Cape Cod, etc., R. 
would not have resulted in ordinary cases, Co., 120 Mass. 257 ; Stock v. Wood, 136* 
ihere can be no liability unless the negU- Mass. 353 ; State v, Maine Cent. R. Co., 76 
gent person had notice, or by the exercise Me. 357 ; s. c., 19 Am. & Eng. R. R. Cas. 
of ormnaiy care might have known, of the 312, 49 Am. Rep. 622; Kennard v. Burton, 
diseased condition or the tendency to dis- 25 Me. 39; s. c., 43 Am. Dec. 2495 Vicks- 
ease that would enhance the effects of a burg v. Hennessy, 54 Miss. 363 ; Moore v. 
slight injury j and in such cases it would Shreveport, 3 La. Ann. 645; Button v. 
seem that the proximate cause of such en- Frink, 51 Conn. 342 ; Missouri Furnace' 
hancement would be the negligence of the Co. v. Abend, 107 111 . 44; s. c., 47 Am. 
person injured in exposing himself to se- Rep. 425; Galena, etc., R. Co. v. Fay, 16* 
rious injury from a cause that ordinarily 111 . 558; s. c., 63 Am. Dec. 3235 Greenleaf 
would not be productive of such injuries, v. III., etc., R. Co., 29 Iowa, 14; s. c.,4 Am. 
without giving notice of the danger to the Rep. 181 j Slossen v. Burlington, etc., R, 
person guilty of the negligence that ordi- Co., 55 la. 294 ; s. c., 7 Am. & Eng. R, R. 
narily would only have resulted in a slight Cas. 509. But see Burns v. Chicago, etc., 
injury, perhaps none at all. See, upon this R. Co., 69 Iowa, 450; s. c., 28 Am. & Eng. 
question of proximate and remote causes, R, R. Cas. 409; 58 Am. Rep, 227 ; Detroit 
Hoag V. Lake Shore, etc, R. Co., 85 Pa. & Milwaukee R. Co. v. Van Steinburg^ 
St. 293, 298; Shearman & Redf. on Neg. i7Mich.99; Teifelz'.Hilsendegin,44Mich.. 
§ 10; Sharp V. Powell, L, R. 7, C. P-253; Mitchell v. Chicago, etc., R. Co., 51 
s. c., 2 Eng. Rep. (Moak's) 567; Brown v. Mich. 236; s. c., 12 Am. & Eng. R. R. Cas. 
Wabash R. Co., 20 Mo. App. 222; Francis 163; 47 Am. Rep. 566; Doggett v. Rich- 
V. St. Louis T. Co., 5 Mo. App. 7; Oil City mond, etc., R. Co., 78 N. Car. 305; Walsh 
Gas Co. V, Robinson, 99 Pa. St. i ; Shepherd v. Oregon, etc., R. Co., 10 Oregon, 250. 

V. Midland R. Co., 25 L. T. R. (N. S.) 879. 4 . The Presumption of Negligence again 

2 . The Burden of Proof Question. — — Indiana, etc., R. Co. v. Greene, 106 Ind. 
Cooley on Torts, 673; 2 Thomp. on Neg. 279; s. c., 25 Am. & Eng. R. R, Cas. 322; 
ii7S» § 24; Id. 1235, § 8; Shearman & 55 Am. Rep. 736; State v. Maine, etc., R. 
Redf. on Neg. §§ 43, 44 ; Wharton on Neg. Co., 76 Me. 357 5 s. c., 19 Am. 8 c Eng. R. R. 
§§ 423-427; Patterson’s Ry. Acc. L. 435, Cas. 312; 49 Am. Rep. 622; Chase z'. Maine,. 

1 374; Pierce on Railroads, 298-300, 320; etc., R. Co., 77 Me. 62 ; s. c., 19 Am.& Eng. 

2 Wood’s Ry. Law, 1258-1261; Beach on R. Cas. 356; Patterson’s Ky. Acc. Law, 

Cont Neg. 421-450 ; Whittaker’s Smith § 378. But see Schum v. Penna. R. Co., 
on Neg. 381-384, notes. 107 Pa. St. ; s. c., 52 Am. Rep. 468 ; Penna. 

8, Where the Burden held on the Plain- R. Co. v. Weber, 76 Pa* St. 157; s. c., 18 
tiff. — Cincinnati, etc., R. Co, v. Butler, 103 Am. Rep. 407 ; Cassidy v, Angell, 12 R. I. 
Ind. 31 ; s. c., 23 Am, & Eng. R. R. Cas. 447 ; s. c., 34 Am. Rep. 690. 

262 ; Indiana, etc., R. Co. v. Greene, 106 6. Where the Burden held on Defendant, 

Ind. 279; s. c,, 25 Am. & Eng. R. R, Cas. —Hough v. Railroad Co., 100 U. S. 213; 
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tions, if plaintiff’s declaration or evidence establishes his own 
contributory negligence, it bars his recovery, no matter where the 
burden rests.^ And in jurisdictions where the burden of proving 
contributory negligence is on the defendant, plaintiff is only re- 
quired to prove that the negligence of defendant was a cause of 
his injury in order to entitle him to recover, it being held suffi- 
cient for him to show a proximate cause adequate to account for 
the injury.® Perhaps the true doctrine is, that there is no pre- 

Railroad Co.v, Gladman, 15 Wall. (U. S.) Va. 579; s. c., 8 Am. & Eng. R. R. Cas. 
401; Railroad Co.v. Horst, 93 U. S. 291; 480; Barber v. Essex, 27 Vt. 62; Hill v, 
Smoot V. Wetumpka, 24 Ala. 112; Mobile, New Haven, 37 Vt. 501. But see Boree 
agtc., R. Co. V. Crewnshaw, 65 Ala. 569; Danville, 53 vt. 1S3; Holden z/. Gas. Co., 
s. c., 8 Am. & Eng. R. R. Cas. 541 ; Thomp- 3 C. B. i; Muller 7. Dist. of Col. (D. C. 
son V. Duncan, 76 Ala. 334; McDougall 1886), 5 Cent. Rep. 42S; Bridge v. Grand 
Cent. R. Co., 63 Cal. 431 ; s. c., 12 Am. & Junction R. Co., 3 Mce. & W. 244; Mar- 
Eng. R. R. Cas. 143; May v. Hanson, 5 tin v, Gt. N., etc., R. Co., 16 C. B. 179. 
Cal. 360; s. c., 63 Am. Dec. 135; Gay v. The doctrines of the New York and Penn- 
Winter, 34 Cal. 153; St. Louis, etc., R. Co. sylvania courts will be stated farther on. 
V, Weaver, 35 Kan. 412; s. c, 28 Am. & Perhaps they establish the true rule upon 
Eng. R. R. Cas. 341 ; Paducah, etc., R. Co. the question of the burden of proof. 

2/. Haehl, 12 Bush <Ky.), 41; Kentucky, 1 . How when Plamtiffs Evidence shows 
etc., R. Co. V. Thomas, 79 K)’. 160; s. c., Contributory Negligence. — Pierce on Rail- 
I Am, & Eng. R. R. Cas. 79; Louisville, roads, 320 ; Cooley on Torts, 673 ; Railroad 
etc., R. Co. zf, Goetz, 79 Ky. 442; s, c., Co. v. Gladman, 13 Wall. (U. S.) 401; 
14 Am. & Eng. R. R. Cas. 627, 42 Am. Ereck z'. Philadelphia, etc., R, Co., 39 Md. 
Rep. 227 ; Thompson v. Cent., etc., R, Co., 574 ; McQuillen v. Cent. Pac. R. Co., 50 
54 Ga. 509; Prince George’s Co. Com’rszf. Cal. 7; Lincoln v. Walker (Neb. 1884), 5 
Burgess, oi Md. 29; Bacon v. Baltimore, Am. & Eng. Corp Cas. 6io; Prideaux v. 
etc,, R. Co., 58 Md. 482; s. c., 15 Am. & Mineral Point, 43 Wis. 513 ; s. c., 28 Am. 
Eng. R. R. Cas. 409; Hocum v, Weitherick, Rep. 558,* Cassidy z'. Angell, Z2 R. 1 . 447 j 
22 Minn. 152; Texas, etc., R. Co. v, Orr, s. c., 34 Am. Rep. 690; Boss v. Providence, 
46 Ark. 182; Little Rock, etc., R. Co. v, etc., R. Co. (R. L), 2i Am. & Eng, R. R. 
Atkins, 46 Arki 423; Little Rock, etc., R. Cas. 364; N. J, Ex. Co. w. Nichols, 33 N. 
Co. zr, Enbanks (Ark.), 3 S. W. Rep. 808 ; J. L. 434 j Berry w, Penna. R. Co., 48 N. 
Lopez V, Cent. Arizona Min. Co., i Ariz. L. 141 ; s. c., 20 Am. & Eng. K. R. Cas. 
464; Sanderson v. Frazier, 8 Colo. 79; 396; Baltimore, etc., R. Co. v, Whitacre, 
c., 54 Am. Rep. 544, 547 ; Stepp v, Chi- 35 Ohio St. 627 ; Winship v. Enfield, 42 
cago R. Co., 85 Mo. 225 ; Buesching v, N. H. 197, 

St. Louis Gas Co., 73 Mo. 219; s. c, 39 % Proof required of Plaintiff when Buis 

Am, Rep. 503; Lincoln zi. Walker (Neb. den on Defendant, In view of the con- 
1884), 5 Am. & Eng, Corp. Cas. 610 5 Smith flict in the authorities, we are compelled to 
■z/. Eastern, etc., R. Co., 35 N. H. 356; New adopt such rule as may seem most conso- 
Jersey Ex, Co. Nichols, 33 N.l. L. 434; nant with justice. This being so, there 
s. c,, 33 N. J. L. 434; Cleveland, etc., R. certainly is no presumption that the plaintiH 
Co. V, Crawford, 24 Ohio St. 631 ; s. c., 15 was nedigent We therefore hold the rule 
Am. Rep, 633^; Baltimore, etc,R. Co. v, tobe, that, if the plaintiff can prove his case 
Whitacre, 35 Ohio St. 627 j Cassidy z'. An- without showing contributory negligence, it 
gell, 12 R. 1. 447 ; s. c., ^ Am. Rep. 690; is a matter of defence to be proved by the 
Carter v, Columbia, etc., R. Co., 19 So. Car. defendant.” Lincoln w. Walker (Neb. 1884), 
20*, s, c., 15 Am, & Eng. R. R. Cas, 414, $ Am. & En^Corp. Cas. 610, 61 1 ; Prideaux 
45 Am. Rep. 734; Roof z^. Charlotte, etc., z'. Mineral Point, 43 Wis. 513; s, c., 28 
R. Co., 4 So. Car. 61 ; Mares z'. N. P. R. Am. Rep* 558 ; Hoyt z^. Hudson, 41 Wis. 
Co. (Dak, 1884), 17 Am.&Eng.R. R. Cas. 105; s. c., 22 Am. Kep. 714; Daniel v. 
6 zo J Houston, etc., R, Co, z/. Cowser, 57 Met. R. Co., L. R. 3 C. B. 591 j Id. 5 H. D 
Tex. 293; Dallas, etc., R. Co. Zf. Spicker, 45,* Milwaukee, etc., R. Co. z/. Hunter, li 
Tex. 427 ; s. c,, 21 Am. & Eng. R, R. Cas. Wis, 160 ; s. c,, 78 Am. Dec. 699 ; Johnson 
160, 48 Am. Rep* 297 ; Texas P. R. Co. v, zu Hudson River R. Co., 20 N. Y. 65; s. c., 
Davidson {1887), 4 B. W. Rep. 636; Pri- 75 Am. Dec. 375, and note, 
deaux Mineral Point, 43 Wis. 513 ; s. c., It would seem that a plaintiff would be 
28 Am. Rep. 558 j Hoth w. Peters, 55 Wis. entitled in every case of this character to 
40 $ ; Shefif V. Huntington, 16 W. Va. 307 ; recover upon evidence which clearly makes 
Fowler v* Baltimore, etc., R. Co., i8 W. ^.j^rtmu/ade case, unless such case be re- 
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sumption of either negligence or care which is applicable as a 
general rule in all cases, but that the question of the burden of 
proof should be determined on the facts of each case according 
to whether they show a duty of care on plaintiff or defendant.-*' 
On principle, it would seem sufficient to entitle plaintiff to recover 
for him to show a negligent injury by defendant, with nothing in 
the circumstances establishing contributory negligence on his 
part; and this done, it would devolve upon defendant to show 
plaintiffs contributory negligence affirmatively.® 

butted by testimony offered by himself or New York rule, may be seen when it is 
by defendant.” Dallas, etc., R. Co. v, considered that in that case the contribu- 
Spicker, 6i Tex. 427 ; s. c., 48 Am. Rep. tory negligence of the deceased affirmatively 
297; Buesching v. Gas. Co., 73 Mo, 219; appeared, and it was impossible to infer 
s. c., 39 Am. Rep, 503, and note; Kingston from the facts and circumstances that he 
V, Gibbons (Pa. 1886), 5 Cent. Rep, 222. was in the exercise of due care. In an- 
1 . The Tnie Rule as to the Burden of other case reported in the same volume, it 
Proof. — Ante, § 33, notes 173, 174; Burns was held that plaintiff need not negative 
V. Chicago, etc., K. Co., 69 Iowa, 450 ; s. c., contributory negligence in his complaint. 
28 Am. & Eng. R. R. Cas. 409; 58 Am. Leet'. Troy Cit. Gas Co., 98 N. Y. 113. 
Rep. 227, and note ; Terpet v, Hilsende^an, And the effect of this decision is, that when 
44 Mich. 461 ; Hart v. Hudson River plaintiff has shown the negligence of the 
Brid^ Co., 80 N. Y. 622 ; Mayo v. Boston, defendant as a proximate cause sufficient 
etc., R. Co., 104 Mass. 137; Smith v. Bos- to account for the injury, without showing 
ton Gas Co., 129 Mass. 318; Com. v. Bos- fault on his own part, he is entitled to re- 
ton & Lowell R. Co., 126 Mass. 61 ; Street cover. And such is the doctrine in New 
R. Co. 2/. Nolthenius, 4oOhio St. 3765 s.c., York, as the learned editor of the Am. 
19 Am. & Eng. R, R, Cas. 191 ; Baltimore, Reports understands it. Note to Buesch- 
etc,, R. Co. 2/. Whitacre, 35 Ohio St. 627; ing v. Gas Co., 39 Am. Rep. 512, 513; 
Cleveland, etc., R. Co. v. Crawford, 24 note to Burns v, Chicago, etc., R. Co., 58 
Ohio St. 631, 636; s. c., 15 Am. Rep. 633. Am. Rep. 229, 230,* s. c., 28 Am. & Eng. 
“I am of the opinion that it is not a rule of R. R. Cas, 409. Where it is possible to- 
law of universal application, that the plain- infer due care, the question is for the jury, 
tiff must prove affirmatively that his own Byrne v. N. Y. Cent. R. Co., 104 N. Y. 
conduct on the occasion of the injury was 362; s. c., 58 Am. Rep. 5x2; 83 N. Y, 620; 
cautious and prudent. The omts probandi Long Island R. Co. v. Grean;^ loi N. Y. 
in this, as in most other cases, depends 419; s.c., 24 Am, & Eng. R. R. Cas. 473. 
upon the position of the affair as it stands And see Schum v. Railroad Co., X07 Pa. 
upon the undisputed facts,” Denh, J,m St 8; s. c., 52 Am. Rep. 468; Penna, K. 
Johnson v. Hudson R. R. Co., 20 N. Y. 65 ; Co. v, Weber, 76 Pa. St 157 ; s, c., iS Am. 
s. c, 75 Am. Dec. 37 5, and note. And such Rep. 407 : Railroad Co. 2/. Rowan, 66 Pa. 
seems to be still the rule in New Yoik, St 393; McKimble v, Boston, etc, R. Co., 
although Tolman v, Syracuse, etc., R. Co , 139 Mass. 542 ; s. c., 2X Am. & Eng. R. R, 
gS N. Y. 198; s. c,, 23 Am. & Eng. R. R. Cas. 213. 

Cas. 3x3; 50 Am. Rep. 649, has been 2 . The Underlying Principle. — Wharton 
cited as establishing the rule that plaintiff on Neg. §§ 423, 426; Shearman & Redf. 
must affirmatively prove due care. Beach, on Neg. § 44; Stephen’s Dig. of Ev. Art 
Cont Neg. 446. The real effect of the de- 95; Patterson’s Ry. Acc, L. § 374, and 
cision in the Johnson case is to hold that cases cited; Burns w. Chicago, etc., R. Co., 
plaintiff may recover by showing negli- 69 Iowa, 450 ; s. c., 28 Am. & Eng. R. R. 
gence on the part of the defendant ade- Cas. 409, 58 Am. Rep. 237 ; Cassidy 2'. 
quate to account for the injury; inflicted Angell, X2 R.L447 ; s.c.,34 Am. Rep,79o; 
when the circumstances establishing so Dallas, etc., R. Co. v, Spicker, 61 Tex. 427 ; 
much are also consistent with the exercise s. c., 21 Am, & Eng. R. R. Cas. 160, 48 Am. 
of ordinary care on plaintiff’s part. This Rep, 297 ; Louisville, etc., R. C0.2/. Goetz, 
rests upon the principle, that a sufficient ^ Ky, 442 ; s. c., 14 Am. & Eng. R. R. 
direct cause of an injury appearing, it will Cfas. 627, 42 Am. Rep, 227 ; Lincoln v. 
be held the sole proximate cause in the Walker (Neb. 1884), 5 Am. & Eng. Corp. 
absence of evidence of aiw other cause. Cas. 6ro ; Missouri Furnace Co. v. Abend, 
Adams v. Young, 44 Ohio St. 80; s. c., 58 107 111 . 44 ; s. c,, 47 Am. Rep. 425 ; Chicago, 
Am. Rep. 789 ; Milwaukee, etc., R. Co. z/. etc., R. Co. w. Carey, 1x5 111 , 1x5; 111 ., etc., 
Kellogg, 94 U. S. 469. And that the Tol- R.Co. w. Cragin, 71 111 . 177 ; Penna. R. Co, 
man case does not depart from the general w, Goodman, 62 Pa. St. 329; Hays p, Gal- 
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41. Law and Fact. — When the facts are disputed, or more than 
one inference can be fairly drawn from them as to the care, or 
want of care, of the plaintiff, the question of contributory negli- 
gence is for the jury;^ but when the facts are undisputed, and 
but one inference regarding the care of the plaintiff can be drawn 
from them, the question is one of law for the court.® It is often 
said that negligence and contributory negligence are usually mixed 
questions of law and fact ; ® and, in a certain sense, this is true 
when the court does not determine the question as one of law 
alone ; for, when the case goes to the jury, it is the duty of the 
court to tell the jury what facts, if proved, will constitute negli- 
gence or contributory negligence, and to explain and state the rule 


lagher, 72 Pa. St. 136; Penna, R. Co. r. determined until one or other of these con- 
Weber, 76 Pa. St. 157; s, c., 18 Am. Rep, elusions has been drawn by the Jury. The 
407 ; Schum v, Penna. R. Co., 107 Pa. St. inferences to be drawn from the evidence 
; s. c., 52 Am. Rep. 468 ; Stepp v. Chicago, must either be certain and incontrovertible, 
etc., R. Co., Mo. 225; Kingston v. Gib- or they cannot be decided by^ the couit, 
bons (Pa. 1880), 5 Cent. Rep. 222 ; Buesch- Negligence cannot be conclusively estab- 
ing St. Louis Gas Co., 73 Mo, 219; lishedby a state of facts upon which fair- 
«. c , 39 Am. Rep. 503, and note \ Prideaux minded men may well differ.’^ CooUy^ y., 
Mineral Point, 43 Wis. 513*, s. c., 28 in Detroit, etc., K. Co. v. Van Steinburg, 17 
Am. Rep. 558; Phila., etc., R. Co. v, Steb- Mich. 99; Hart v* Hudson R. B. Co., 80 
bins, 62 Md. 504} s. c., 19 Am. Eng. N. Y. 622; Boss Providence, etc., R, Co. 
R, R, Cas. 36. (R. 1 . 1885), 21 Am. & Eng. K. R. Cas.364 j 

** There is no presumption of negligence Petty v* Hannibal, etc., K. Co. (Mo. xS86), 
as against either party, except such as 28 Am. & Eng. R. R. Cas. 618; l..ehigh 
arises from the facts proved. Indeed, the Valley R. Co. v* Greiner (Pa. 18B6), 28 Am. 
presumption of law is, that neither party & Eng. R. R. Cas. 397 ; Strand v. Chicago, 
was guilty of negligence, and such presump- etc., R. Co. (Mich. 1887), 28 Am. & Eng. 
tion must prevail until overcome by proof. R. R. Cas. 213 ; Fernandes t', Sacramento 
In actions for injury by negligence, where City R. Co., 52 Cal. 45 j Jochem v, Robin- 
there is nothing in plaintiff’s evidence tend- son, 66 Wis. 638 ; s. c., 57 Am. Rep, 2^ 
ing to show contnbutory negligence, the 2. Whea for the Court. — Beach on Cont 
presumption will be that there Is no con- Neg. § 1625 Todd v* Old Colony, etc,, R. 
tributory negligence, and this presumption Co., 3 Allen (Mass,), 18 ; s. c.,80 Am. Dec. 
remains until the contrary^is shown.” Pitts- 49, and note ; Merrill t'. North Yarmouth, 
burgh, etc., R. Co. zf, Fleming, 30 Ohio 78 Me. 200 ; s. c., 57 Am. Rep. 794 j Lar- 
St 480, 485; Ruffnerz^. Cincinnati, etc., R, more v. Crown Point Iron Co., loi N. Y. 
Co., 34 Ohio St. 96. But see Hinckley z'. 391; s. c., 54 Am. Rep. 718; Pierce 2^. 
Cape Cod R. Co,, 120 Mass. 257, where it Whitcomb, 48 Vt 127; s. c., 21 Am. Rep, 
is said that ** mere proof that the negligence 120; Tolman?/. Syracuse, etc., R. Co., ^ 
of defendant was a cause adequate to have N, Y. 198 ; s. c., 23 Am. & Eng. R, R, Cas. 
produced the injury, will not enable plain- 313, to Am. Rep, 640; Schofield Chicago, 
tiif to recover, as it does not necessarily etc., K. Co., 114 U. S. 6x5; s. c., 19 Am. Sc 
gi ve rise to the inference of due care on his Eng. R. R. Cas. 353 ; Baker v* Fehr, 97 Pa* 
part, proof of which is essential to his St. 70; Indianapolis Cook,j^ Ind. lo; 
case.” l^high Valley, etc., R. Co. z/, Greiner (Pa, 

I. Contributory Negligence: When for 1886), 28 Am. & Eng. R. R. Cas. 3971 
the Jury, — Cooley on Torts, 666-671 j Filer v. N. Y. Cent. R, Co., 49 N. Y. 47 3; 
Pierce on Railroads, et seq; Wharton Reading, etc., R, Co. v. Ritchie, 102 Pa. 
on Neg. § 420 ; Patterson’s Ry. Acc, L. St. 425 j s, c., 19 Am. Sc Eng. R. R. Cas. 
§§ 382*384; 2 Thomp. on Neg. 1178, § 25; 267. 

Id. 1239, § 13 ; Beach on Cont. Neg, § 163; 8. A Mixed Question of law and Fact.— 

Hathaway v. East Tennu, etc., R. Co,, 29 Beach on Cent, Neg, § 161 ; Fernandes v* 
Fed. Rep. 489; North Penn. R, Co, v* Sacramento, etc., R. Co., to Cal. 43, 50; 
Heileman, 49 Pa, St. 60 ; s, c,, i Thomp. Wharton on Neg. § 420 j ClevelandC etc., 
on Neg. 401. “ When the question arises R. Co, r/. Terry, 8 Ohio St. 570-585 ; Trow 
Ttipon a state of facts on which reasonable v, Vt Cent. R, Co,, 24 Vt. 487 j s. c., 58 
men may fairly arrive at dijEferent conclu- Am. Dec* 191. And see, on submitting 
jiions, the fact of negligence cannot be questionof proximate cause to jury, opinion 

Q4 



‘Hodifications 


CONTRIBUTORY NEGLIGENCE, 


of Doctrine. 


of proximate cause. ^ This done, the jury must determine the 
facts, and apply to the facts proved the law as laid down by 
the cour-t.^ 

43. Peculiar Modifications of Doctrine. — In some jurisdictions, 
peculiar modifications of the general doctrines of contributory 
negligence have been made, either by the courts or the legisla- 
tures ; and the more important of these modifications are here 
noted. 

The Rule in Illmois. — In Illinois the doctrine of comparative 
negligence prevails, and the Illinois rule has been fully treated 
already,® The results reached under that rule are not different 
from those following the application of the doctrine that a want 
of ordinary care on plaintiff's part contributing to his injury as a 
proximate cause thereof, bars his right of recovery.'^ 

The Rnle in Georgia. — In Georgia it is provided by statute, 
that, *^If the plaintiff by ordinary care could have avoided the 
consequences to himself caused by the defendant’s negligence, he 
is not entitled to recover. But in other cases the defendant is 
not relieved, although the plaintiff may in some way have contrib- 
uted to the injury sustained.” ® It is also provided by statute, 
that ^^no person shall recover damages from a railroad company 
for injury to himself or to his property, where the same is done by 
his consent, or is caused by his own negligence. If the complain- 
ant and the agents of the company are both at fault, the former 
may recover ; but the damages shall be diminished by the jury in 
proportion to the amount of default attributable to him.”® These 
statutes are said to be declaratory of the common law as estab- 
lished by the decisions in Georgia prior to the code,*^ and those 
decisions should be considered in connection with the statutory 
provisions.® They do not establish the doctrine of comparative 

oiS€ymattrD.Ntom^so 7 t,y^mT>xixm.v.Q 2 &s 5 . The Georgia Statute. — Code o£ 
Ave., etc., R. Co., 21 Mo. App. Rep. 188. Georgia, 1882, § 2972. 

1 . What this means. — Baltimore, etc., 6. Other Provisions. — Code of Georgia, 
R. Co. V. State, 36 Md. 366 ; Detroit, etc., 1882, § 3034. See also Id. § 3033, which 
R. Co. V, Van Steinburg, 17 Mich. 118; establishes the rule that, when persons 
Met R. Co. V, Jackson, L. R. 2 C. P. D. property, or stock are injured by the run- 
125; Memphis, etc , R. Co. 2/, Whitfield, 44 ning of the locomotives, cars, or other 
Miss. 466; Montgomery Wright, 72 Ala. machinery of the railroad company, it will 
41 1 ; s. c., 47 Am. Rep. 422; Pierce on be presumed that such injury was negligent. 
Railroads, 322; Pennsylvania Co. v. Con- and the burden of disproving negligence is 
Ian, loi III. 93 ; s. c., 6 Am. & Eng. R. R. upon the railroad company. S^ee, as to 
Cas. 243 ; Pleasants v, Fant, 22 Wall. {U. S.) rebuttal of this presumption, Central, etc., 
121 ; Cumberland, etc., R. Co. State, 37 R. Co. v, Sanders, 73 Ga. 513; s. c., 27 
Md. 157 ; Bigelow’s Lea. Cas. on Torts, Am. & Eng. R. R. Cas. 300. 

580, et seq. ; Toledo, etc., R. Co. v. God- 7 . Said to declare Common Xaw Bnle. — 
Sard, 25 Ind. 1S5. **Both branches of the rule of liability, as 

S. Pierce on Railroads, 31 1; 2 Thomp. laid down in these sections of the Code, are 
on Neg. 1235, § 10. traceable to, and derived from, decisions 

8. Comparative Hegligenee. — See “ Com- of this court, made prior to the adoption of 
parative Negligence,' ’ 3 Am. & Eng. Ency. that body of laws." Cent. R» Co. of Ga. 
of Law, V, Brinson, 70 Ga. 207 ; s. c., 19 Am. & 

4 . It does not change Besults. — See title Eng. R. R. Cas. 50. 

Comparative Negligence," 3 Am. & Eng. 6. Decisions before the Statute. — It is 
Ency. of Law. out of these earlier decisions that the idea 
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negligence as it exists in Illinois.^ From the latest cases it seems 
that the Georgia rule may be thus stated : The plaintiff cannot 
recover, — 

(1) When he could, by ordinary care, have avoided the conse- 
quences of defendant’s negligence; 

(2) When the injury is done by his consent ; 

(3) When the injury is caused by his own negligence ; 

(4) When the defendant has been guilty of no negligence ; but, 

(5) The plaintiff may recover when his own negligence contrib- 
uted to the injury caused by the negligence of the defendant, 
provided^ the defendant might, by the exercise of ordinary care, 
have prevented the injury, but in such case the plaintiff’s contrib- 
utory negligence may be considered in mitigation of his damages.® 
If this latter rule be applied only in cases where the negligence of 
the plaintiff is antecedent to that of the defendant, and when 
defendant might, by the exercise of ordinary care, have discovered 
plaintiff’s negligence in time to have avoided injuring him, it only 
differs from the rule elsewhere in allowing plaintiff’s remote negli- 
gence to be considered in mitigation of damages.® But if it is 

that the rule of comparative negligence s. c., 27 Am. & Eng. R. R. Cas. 218, 228.. 
prevails in Georgia has arisen. Brannon The test is always that of ordinary care. M.- 
2». May, 17 Ga. 136; Macon, etc., R. Co. v. & W.R. Co. Johnson, 38 Ga. 431 ; Macon^ 
Bavis, 13 Ga. 68; s. c., 18 Ga. 679; s. c., etc., R. Co. v. Davis, 18 Ga. 679. “ The 
27 Ga. 113; Macon, etc., R. Co. Winn, term ^ gross negligence^ rx&tdi in connection 
19 Ga. 440 ; s. c., 26 Ga. 250. In the Winn with such circumstances, has a relative 
case^ {19 Ga.), Lum^^kin^ y*!, reviews the rather than an absolute and strict signifi- 
Bavis and May cases, and says they do not cation, and, as thus used, %s the equivalent 
conflict, and in the Winn case the doctrine 0/ acts which result iroma.is,iiure to observe 
of contributory negligence is correctly and that ‘ ordinary and reasonable care and dili- 
fully stated as the law. Later cases use the gence * prescribed by our Code.” Cent. R. 
terms gross ” and ** slight ” negligence in Co. v. Brinson, 70 Ga. 207 ; s. c., 19 Am. & 
an improper manner, but never, we think, Eng. R. R. Cas. 43, 67. 
in a technical sense, for the purpose of 2 . The Present Georgia Rule. — Central^ 
comparison. Augusta, etc., R. Co, v, McEl- etc., R. Co. v, Brinson, 70 Ga. 207 ; s. c., 
murry, 24 Ga. 75; Rome v. Bodd, 58 Ga. Am. & Eng. R. R. Cas. 43 ; Georgia R. Co. 
238; Cent., etc., R. Co. v, Gleason, 69 Ga. v, Pittman, 73 Ga. 325; s. c., 26 Am. Sc 
200; Atlanta, etc., R. Co. v, Wyly, 65 Ga. Eng. R. R. Cas. AlVt Higgins v, Cherokee, 
120 ; s, c., 8 Am. & Eng. R. R. Cas. 262 ; etc., R. Co., 73 Ga. 149 ; s. c., 27 Am. & Eng. 
Thompson v. Cent. R. Co., 54 Ga. 509, R. R. Cas. 218. It should be noted that 
Campbell v, Atlanta, etc., R. Co., 53 Ga. subdivision 5 of the rule has no application 
4S8 \ s, c., 56 Ga. 5S6; Hendricks 2'. West, between master and servant. In cases of 
R, Co., 52 Ga. 467 ; Macon, etc., R, Co. v. iiyuries to employees by the negligence 
Johnson, 38 Ga. 40S ; Yonge v. Kinney, 28 of the master, the contributory negligence of 
Ga. Ill ; Vickers v* Atlanta, etc., R. Co,, the servant is an absolute bar to recovery, 
64 Ga. 308 ; s. c., 8 Am. & Eng. R. R, Cas. and the rule that it may be consideied in 
337 ; Georgia, etc., R. Co. tu Neely, 56 Ga. mitigation of damages does not applv. 
540 ; Southwestern, etc., R. Co. v, John- Georgia R. Co. v, Ivey, 73 Ga. 499 ; s, c., 
son, 60 Ga. 667 ; Southwestern R. Co. v, 28 Am. & Eng. R. R. Cas. 392. 

Hankerson, 61 Ga. 114, _ 3 . To What Casos appUcaole. — Thus, in 

1. Rot Comparative Regligence. — The Davies w* Mann (i Mee. & W, 564), the 
effect of the decisions was really to declare plaintiff, having been guilty of negligence 
the doctrine of Davies v, Mann, i Mee. & which the defendant, by the exercise of 
W, 564. And so Judge Redfield under- ordinary care, could have discovered in 
stood, the McElmurry case (24 Ga. 75), time to have avoided injuring plaintiff’s 
note, 2 Am. Law Reg, (N. S.) ^ 5 and to donkey, it was held that piaintifi could re* 
the same doctrine the Winn ca^ in 19 Ga. cover, his negligence being remote, and that 
44^ has been recently cited in Georgia, of defendant proximate. In such cases 
Hi^ns v» Cherokee R. Co.# 73 G-a* 149; the remote negligence of pldniilf is not 
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construed to permit a partial recovery where plaintiff’s negligence 
is concurrent with the negligence of the defendant, and a proxi- 
mate cause of the injury, then it establishes a rule for the appor- 
tionment of damages according to the respective fault of the 
parties.^ 

The Rtde in Tennessee. — The doctrine of comparative negli- 
gence, although often said to do so, does not prevail in Tennessee.* 
And the terms “gross” and “slight” negligence as used in that 
State do not refer to the degrees of negligence, but are used in 
the sense of proximate and remote causes.® The only difference 
between the Tennessee rule and the general rule is, that in cer- 
tain cases plaintiff’s remote negligence may be considered in 
mitigation of damages^ His contributory negligence proximately 

held a juridical cause of the injury, and damages when it is a remote cause of his 
cannot be considered in bar of the action, injury, and that his proximate negligence 
or in mitigation of damages. Wharton on always bars his action. Perhaps these 
Neg. (ist ed.) §§ 323-343. But it seems distinctions have not always been clearly 
that in Georgia such remote negligence is made or consistently adhered to, but they 
treated as contributing to the injury ; and underlie the Georgia rule, Wharton on 
hence it would have been held in Davies v. Neg. §§ 334, 335. 

Mann, and has been held in similar cases, 2 . Li Tennessee Comparative Negligence 
in that State, that such antecedent negli- not the Buie. — “The doctrine of ‘com- 
gence on plaintiff’s part, while it will not parative negligence * ’* is “ a doctrine cor- 
bar his action, may be considered in miti- rectly said not to be the law of this State,’* 
gation of his damages. 2 Thomp. on Neg. East Tenn., etc,, R. v. Gurley, 12 Lea 
1165, § ^ 53 * illustrated by a (Tenn.), 46, 55; s. c., 17 Am. & Eng, R. R. 

late case, where the plaintiff’s husband Cas. 568, The test is that of “ordinary 
stood upon a railroad track, engaged in care under the circumstances.” Louisville, 
taking the numbers of cars on an adjacent etc., R. Co. %\ Gower, 85 Tenn. (i Pickle) 
track. While so standing, a locomotive 465. And the proximateness or remoteness 
came along the track towards him, and of such want of ordinary care determines 
those in charge of the locomotive saw him, the question of liability. Railroad Co. v. 
and discovered that he was making no effort Fain, 12 Lea (Tenn.), 35; s. c., 19 Am. & 
to escape danger, and was apparently nn- Eng. R. R. Cas. 102. 
conscious of it. They shouted at him, and 8, “Gross’* and “ Slight** nman “ Proxi- 
without having tried to stop the locomotive, mate** and ‘ ‘ Remote,*’ — “ He is considered 
which they might have clone, they struck the author of the injury, by whose first or 
and killed him. It was evident that the more gross negligence, 
killing was not wilful, and that the men on mate negligence^ it has been effected.” 
the locomotive thought, until the last in- Railroad Co. v. Fain, 12 Lea (Tenn.), 35, 
stant, that deceasea would get off the 40; s. c., 19 Am. & Eng, R. R. Cas. 102, 
track. It was held that plaintiff could And such was the meaning of the term, 
recover, but that the conduct of her bus- ^ More gross negligence.” in the case of 
band might be considered in mitigation of WMrley Whiteman, 1 Head (Tenn.), 610, 
damages, Georgia, etc., R. Co. v. Pittman, 623, which case, in 1858, first laid down the 
73 Ga. 3255 s. c., 26 Am. & Eng. R. R. Cas. Tennessee doctrine. East Tenn., etc., R. 
474, And in this same case the jury were Co.v. Gurley, 12 Lea (Tenn.), 4^ SS- 5 < 3 ; 
told that if the negligence of the deceased s. c., 17 Am. & Eng. R. R. Cas, 568. 
was the proximate cause of his death, no 4 . Plaintiffs Remote Kegligenoe in Hiti* 
recovery could be had, and this question gation. — The court “also charged them in 
was submitted to the jury. And such, we relation to mutual or contributory negli- 
think, is the clear meaning of the Brinson gence, that if both parties were guilty of 
case, sujfra. some negligence, if the negligence of the 

1. Not applied if Plaintiffs Negligence plaintiff was the proximate and efficient 
Proximate.— And this Mr. Thompson (Neg. cause of the injury, she could not recover ; 
1165, § 15) and Mr. Beach (Cont. Neg. 92) but if the defendant’s negligence was the 
seem to regard as the effect of the rule; proximate and efficient cause of the injury, 
but we think an examination of the Georgia it would be liable ; but in such case the 
cases cited will show that plaintiff's negli- negligence of the plaintiff should be taken 
gence is only considered in mitigation of into consideration by them in mitigatiem of 
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causing his injury in combination with the negligence of the 
defendant, wholly bars his action. And where his negligence is 
the proximate, and that of the defendant the remote, cause of the 
injury, he cannot recover.^ But he may recover, as in other 
States, when the defendant, by the use of ordinary care, could 
have discovered his danger in time to avoid injuring him ; ® yet in 
such cases his prior negligence, that exposes him to defendant’s 
subsequent negligence, is looked to in mitigation of damages."* 
And It seems that cases of the character of Davies v. Mann are 
the only ones to which the rule in mitigation is applicable,® 
unless the action arises under the statute of Tennessee, which 
provides that if a railroad fails to adopt certain precautions, it 
shall be absolutely liable for injuries which follow the failure.® 
Thi.s statute has been construed to render a railroad company 
liable for a failure to take the precautions required, whether such 
failure caused the inj ury or not ; ’ and consequently contributory 

damages This has been the established (Tenn.), 1285 s. c., 18 Am. & Eng. R. R. 
law in Tennessee since the case of Whirley Cas. 347. 

Whiteman, 1 Head (Tenn.)» 61 East 4 . Is looked to in Mitigation of Damages. 
Tenn., etc., R. Co. v. Conner, IK Lea — “In this State we hold that, although 
(Tenn.J,^ 254, 25S5 Louisville, etc., K. Co. the injured party may contribute to the 
Fleming, 14 Lea, 130; s. c., 18 Am. Sc injury by his own carelessness or wrongful 
Eng. R. R, Cas. 347 ; Whiriey zf. White- conduct, yet, if the act or negligence of the 
man, 1 Head (Tenn.), 610 ; East Tenn., etc., party inflicting the injury was the proximate 
Co. v'. Gurley, 12 Lea (Tenn.), 46, 55; s. c., cause of the injury, the latter will be liable 
17 Ain. Sc ICng. K. H. Cas. 568. in damages, the negligence or wrongful 

t„ Proximate Coatrlbutory HegUgence a conduct of the party injured being taken 
Bar.-— “ If a paity by his own gross negli* into consideration by way of mitigation in 
gence brings an injury upon himself, or estimating the damages.” Louisville, etc., 
proximately contributes to such injury, he R. Co. zf. Fleming, 14 Lea, 128; s. c,, 18 
cannot recover. Neither can he recover in Am. & Eng, R. R. Cas. 347; East Tenn., 
canes of mutual negligence, where both etc., R. Co. v. Fain, iz Lea (Tenn.), 35 ; 
parties are equally blamable.” East Tenn., s. c., 19 Am. & Eng. R. R. Cas. X02 ; Nash- 
etc., R. Co. p. Fain, iz Lea (Term,), 35, ville, etc., R. Co. «/. Carroll, 6 Heisk. 
30, 40 ; s. c., 19 Am. & Eng. R. R. Cas. (Tenn.) 347, 366, 367. 

102. 5 . Davies^/. Mann, X Mee. & W. 564 ; s. c., 

PiaintifTs Megltgenee Proximate 2 Thomp. on Neg. r 105 ; Beach on Cont. 
OatUie.‘^“If the injury was caused by the Neg. ^ 30; and the cases heretofore cited 
conduct, or was the immediate result of in this section, particularly those in the 
the conduct, of the plaintiff, to which the preceding note. 

wrong of the defendant did not contribute 6. Bxoept when Action is Statutory. — 
ns an immediate cause, then plaintiff should Code of Tenn. 1884, §§ 1298-1300. 
mt recover, but should bear the results of 7 , When a Eailroad^s Diabiuty i$ Ahso- 
liis own conduct or neglect” East Term-, lute. — “ It will be observed that the statute 
etc., K. Co. Fain, la Lea (Tenn.), 35, 40; does not make the liability of the company 
s. c., 19 Am, Sc Eng. R. R.Cas, 1025 Nash- depend upon whether or not the accident 
viUe fle C* R. R. Co. Carroll, 6 Heisk. or collision was the consequence of the 
347» 3675 Louisville, etc, R. Co. v. failure of the employees to observe these 
Fleming, 14 Lea (Tenn.), 128; s. c, 18 Am, precautions; but, on the contrary, the com- 
ic Eng. K. R. Cas. 347. pany shall be liable to all damages resulting 

$« Plaintiifs Bemote K^ligenoc— “It flrom any accident or collision in all cases 
never was the law that any citisen would where the company fail to prove that the 
not be responsible If he saw another on precautions were observed. Therefore, if 
his track, even a trespasser, and rode over the precautions have not been observed, the 
him, when he could have avoided it.” company is liable, although it may apjjear 
Railroad Co. »*. Humphreys, la Lea (Tenn.), that the observance of the precautions 
aopi 204$ s. c., 15 Am. Sc Eng- R. K. Cas. would not have prevented the accident” 
47a s Bush w. Fhahugh, 2 Lea (Tenn.), 307; Railroad Co. walker, it Heisk. (Tenn.) 
Loukville, etc., R. Co. w* Fleming, 14 l-ea 383, 3S51 Nashville, etc., R.Co. w. Thomas, 
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3CXD; Sarjeaut v* Blunt, i6 Johns. (N. Y.) promised to give the owner security for his 
74; Dean v* Turner, 31 Md. 52. If one share, payable at a future day, but disposed 
takes property to sell, he is liable in trover of the property before the stipulated day 
if he exchanges it for other property, be- of payment, the owner can sustain trover 
cause he has no such authority. Haas v. for his share, there being no change of 
Damon, 9 Iowa, 589. property until the giving of the security. 

A purchaser is liable in trover in a con- Rightmyer v. Raymond, 12 Wend. (N. Y,) 
ditional sale, if he disposes of the goods a; Whipple v* Gilpatrick, 19 Me. 427; 
bought, before he acquires property by Turner v* Waldo, 40 Vt. 51. Forbidding 
payment. Sargent v, Gile, 8 N. H. 325 ; the owner of personal pioperty from re- 
<Grace v* McKissack, 49 Ala. 163. So is moving it from the land of the defendant, 
•the vendee with notice from the first pur- and claiming it to be his, makes the defend- 
xhaser. Eaton Munroe, 52 Me. 63. If ant liable in trover. Woodis 2/, Jordan, 62 
an officer levies upon property exempt from Me. 490. Discounting a lost bill alter notice, 
.execution, and sells it, the owner can sue is a conversion. Lovell z'. Martin, 4 Taunt, 
him in trover. Sanborn v* Hamilton, 18 799. It seems that the mere taking an 
Vt. 590. A more negligent injury is no assignment of goods from a person who 
.conversion. Nelson 2/. Whetmore, i Rich, has no right or authority to dispose of 
(S. Car.) 318. Trover cannot be main- them, is a conversion ; for this is an assump- 
Jtained against an officer for the larceny of tion by the assignee of the property in the 
goods from him. Dorman v* Kane, 5 chattels. Everett v. Coffin, 6 Wend. (N. Y.) 
Allen (Mass.), 38. ^03; Rice v* Clark, 8 Vt. 109. One who 

If a mortgagor of personal property, or merely receives goods into his possession 
his agent, sell the entire property as owner, and control, knowing that they were not 
Sn exclusion of the rights of the mortgagee, lawfully in the possession of the as.signor, 
•such a .sale is conversion. White z/. Phelps, but allows them to be taken away before 
13 N. H. 382. Driving a hired horse a demand by the same person, is not thereby 
greater distance than is agreed, or in a guilty of conversion, Loring v* Mulcahy, 
different direction, is conversion. Wheel- 3 Allen (Mass.), 575; Fouldes e/. Willough- 
^ck zu Wheelwright, 5 Mass. 104; Homer by, 8 Mees. & W. 540; Simmons z/. Lilly- 
's/. Thwing, 3 Pick. (Mass.) 492; Harts/, stone, 8 Exch. 443; Hills'. Hayes, 38 Conn* 
Skinner, 16 Vt, 138; Lucas s'. Trumbull, 532. 

15 Gray (Mass.), 306. If an infant hires Misdelivery by a carrier of goods, which 
property, and puts it to a different use than he took upon himself to carry, is a conver- 
that agreed to, he is liable in trover. Green sion, Claflin v, R. R. Co., 7 Allen (Mass.), 
s/. Sperry, i6 Vt. 390; Homer v* Thwing, 341 ; Hawkins v. Hoffman, 6 Hill (N. Y.), 
3 Pick, (Mass.) 492; Eaton s/. Hill, 50 ^6; Bowlin v. Nye, 10 Cush. (Mass.) 417. 
"K. H. 235. Trover may be supported against a carrier 

A commission merchant who makes sales or wharfinger who improperly breaks open 
jafter his authority has ceased, but without a box. Tucker v. R. R. Co., 39 Conn. 447. 
notice to him of the fact, is not guilty of A bare non-delivery of goods by a carrier 
-conversion, but is liable only for account- is not a conversion. Robinson v* Austin, 
ing. Jones v. Hodgkins, 61 Me* 480; 2 Gray (Mass.), 564. ^ But if he has the 
Fifield V. R, R. Co., 62 Me. 77. Every goods in his possession, and refuses to 
tortious taking with intent to appropriate deliver them on demand, then he is liable 
jgoods to the use of the taker, or to some in trover. Lockwood v. Bull, r Cowen 
'other person than the owner, is a conver- (N. Y.), 322; Packard v* Getman, 4 Wend, 
jsion. McPortland v. Read, 1 1 Allen (N. Y.) 613. Trover will He against mort- 
(Mass.), 231 ; Coughlin v. Ball, 4 Allen gagee of personal property who sells it 
(Mass,), 334. before condition is broken. Eslow s/. 

If a party takes goods with the intent to Mitchell, 26 Mich, 500. A town officer 
use them, or the goods are destroyed or who removes a portion of a fence from 
consumed, to the prejudice of the lawful the land of the owner, supposing it to be the 
4)wner, he is liable in trover. Spooner v, town^s, is liable for its value in trover. 
Holmes, 102 Mass, 506; Dearborn «/. W. Smith z/. Colby, 67 Me. 169, When chattels 
Nat. Bankj 38 Me. 273, • are left in the possession of the mortgagor, 

Trover lies for chattels taken by a wrong- he has a special property in them, and can 
ful distress. Drew v, Spaulding, 45 N. H. sustain trover a^inst a wrong-doer. He 
472. Trover will lie against an officer also has a right of redemption, and may 
when he has taken property upon an exe- lawfully sell in recognition of the mortgagee, 
cution, issued^ upon a void judgment for Such a sale is no conversion of the mort- 
want of jurisdiction of the court, or against gagee*s interest. White v* Phelps, 12 N. H. 
any one receiving the property from the 382. But a sale in denial of the mortga- 
officer. Martin %** England, 5 Yerger gee’s right would be a conver.sion in him, 
<Tenn.)» 313. When a party receives logs and .perhaps in tlje vendee al^o. Millar 
io be sawed into lumber on shares, and p. Allen, 10 R. 1 . 49; Ashmead «/. Kelloggs 
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:23 Conn. 70 ; Coles v. Clark, 3 Cush. (Mass.) The first man sustained trover against the 
399. If a mortgage is part due, and the latter for the amount^ received. Thomas 
mortgagor sells, this may be regarded as a v, Sternheimer, 29 Md. 268. An agister 
foreclosure, and satisfaction to the extent rode a horse fifteen miles, that had been 
of the sales. Eslow v. Mitchell, 26 Mich, placed in his keei)ing. The horse died 
500. One who buys property must ascer- soon after, but not in consequence of the 
tain the ownership ; for if he buys of one riding. Held., no conversion. Murray v, 
who has no authority to sell, and takes Borling, 10 John. (N. Y.) 172. An agister 
possession, he then denies the owner’s was intrusted with fifty head of cattle to 
right, and trover will lie against him. feed. He sold twenty of the best, and was 

iMiller V, Thompson, 60 Me. 322. If one held liable in trover for their full value, 

contributes to the purchase-price, and gets Atter z'. Williams, 21 111 . 119. 
the property insured in his own name, the A planter employed an agent to take 
seller having no title, the contributor will cotton to market, and to deliver it to a 
be jointly liable with the other. Abbott certain merchant. But the agent wilfully 
V. May, 50 Ala. 97 ; Williams v. Merle, ii delivered it to another merchant, who sold 
Wend. (N. Y.) 80; Hyde v. Noble, 13 it on the account of the agent, without 
N. H. 494 ; Clark v. Rideout, 39 N. H. 238. notice of the fraud, and gave him the pro- 
I£ one buys property of a party who is ceeds. The agent absconded with the 
not the owner, and disposes of it in the money. Held, that the merchant thus sell- 
usual course of trade and in good faith, ing was liable in trover to the true owner, 
he is not protected, provided the vend- Taylor 2/. Pope, 5 Cold. (Tenn.) 507. An 
or’s possession was tortious. Hardman v, innocent party purchased a stolen horse, 
Booth, I H. & C. 803 ; Hallins v. Fowler, and sent it to a repository for the sale of 

L. R. 7 H. L. Cas. 757. horses. The true owner demanded the 

If an assignee of ^oods has a lien on horse of both the purchaser and the agis- 
them, and sells in his own favor, he is ter, who refused to deliver it. Held, con- 
liable in trover: he can only retain them version by both of them. Morrill z'. Moul- 
^until his lien is satisfied. The authority ton, 40 Vt. 242. An owner of a horse 
to sell is a personal trust, and cannot be placed him with a commission merchant 
assigned. Terry Bamberger, 44 Conn, tor sale. This agent exchanged him for 
558. If a person assists in taking goods twenty-five dollars and another horse, 
wrongfully, though as an agent only, he is Held, his authority ceased as commission 
liable in trover. Agency is no protection merchant at the time of the exchange ; 
in committing such a tort. Edgerly v, that the owner was not liable for losses 
Whalan, 106 Mass. 307 ; McPortland of subsequent exchanges, nor for board of 
Read, II Allen (Mass.), 231. It is a con- the horses exchanged. Wing z'. Neal 
version for a party to purchase fruit from (Me.), 2 Atl. Repr. B81. 
persons who nave stolen it from the plain- If an agent, acting solely for his princi- 
tiff’s ground. Freeman z/. Underwood, 66 pal, without knowing of any wrong, sells 
Me. 229. If one hires a horse for another property for his principal who has no right 
who drives it to death, while the hirer to dispose of it, the agent will not be lia- 
drives another beside it, the two persons ble in trover for conversion. Lenthold 7/. 
.are jointly liable to the owner for conver- Fairchild (Minn.), 28 N. W. Rep. 218. 
sion. Banfield z/, Whipple, 10 Allen To constitute conversion, there must be 
<Mass.), 27. ^ some exercise of dominion over the prop- 

To maintain trover, the plaintiff must erty militating against the owner’s rights, 
prove that the goods were nis, and, w'hile If a party hires a horse to go to a place 
they were his, they came into the defend- without stopping, his mere delay in return- 
ant’s possession, who converted them to ing is not sufficient evidence of conversion, 
his own use. A married woman bought Evans z/. Mason (N. H.), 5 Atl. Rep. 766. 

f oods, and died before paying for them. One having the lawful possession of 
'he husband took possession, and carried another’s chattel does not necessarily have 
on the business. The creditor called on a lien on it for the expense incurred in 
him for payment. The husband offered to getting such possession; and his unlaw- 
sell the goods back ; but the creditor re- ful retention of it, claiming such a Hen, in 
fused the proposition, but found a pur- opposition to the owner’s rights, makes 
‘Chaser who bought the goods from the hus- him liable for conversion. Nutter z/. Var- 
bancl, who delivered the proceeds to the ney (N. H.), 5 Atl. Rep. 457. 
creditor. Suit was brought by the admin- Defendant was authorized to and did buy 
istrator of the wife against the creditor for a horse on plaintifFs credit 1 the defendant 
the selling-price. Held, no conversion by held possession, and the plaintiff claimed 
the creditor, Presley zf. Powers, 81 111 . alien. The defendant exchanged the horse 
125, The government appropriated the for another. Plaintiff claimed this was 
horses of one man as the property of done with his consent, and that he had a 
another who received payment therefor. Hen on the second horse. The bill of sale 

in 
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Conversioa by Baileoy 


5. Conversion ty Bailee. — When a bailee receives goods, with- 
nt.-iM*, tinm unc who has a tortious possession, and delivers 
till Ml m pin -ii.tiuM' ot the bailment, and before the rights of the 
*• , nwn.M- ait‘ known, the bailee will be protected.* After such 
‘ I ‘ I lie inikv acts at his peril If he delivers to a party who 
i. enli'led to the possession, this will I>e his protection; and he 
) ..i\ detend in the interest of the rightful owner before delivery.® 
It L.,oo*.s aie taken fioin a bailee, on legal process, he will be 

pi Ktei ted,® 


f5it !iiM u,is to show 

t/ u flu* *1* !♦ 'aUnt ua'i ilu* mjU* owner. 
A’k u . K» niiiMin 7 Kcp. 90. 

% ?t *,01 onK friovrt MUitfidlum 

,h\V \h\f, Tuflcr ,i utmplamt »£ 

t M'Uf t I'tii * t * h.ntt Is tliuu* tan he no rv- 
t >n IV }u» a .Ui»m of the pioreeds 

nj tla sat ni sut h piMpcru, x\hi*n it «i|>- 

tu.U tU jUiSHV’.'ium oi the pioperty 
was Hitjauuti .nui soitl liy the iU’femUnt 
In (hr iou>f lit nt lihimtuf.* Uixel Bixei, 
i«v- tn<K 5U* 

I'oi of chattels, whriC! it ap 

)icar(<i that the jiUiuttit took a hill of sate 
hoiii the sulijMtsid o%vm'i| ami went with 
him 10 dvtvmhuit's stahh*, whfu* the niojj- 
env then was, amk in the (IvfvmiaiU's 


}>crmission, and left the hive on B’s prem- 
ises. Two years thereafter, C took the 
hive, removed the bees and the honey, and 
leplaced the box. After a demand upon 
(M>y A, he brought the action of trover. 
Held, he couUl not recover. Roxroth 
Coon (K. I.), Alb. L. J. Nov. 7, 1885, A 
party holds jiropcity on which he has 
a lien. Before he will sui render it, he 
demands a larger amount than is his due. 
This is conversion, and the amount actually 
due need not be tendered him. Hamilton 
t*. McLaughlin (Mass.), 13 N. K. Kep. 434. 

\Vhen a party is authorized by contract 
to take chattels and dispose of them, he 
cannot l)e held liable in trover, so long a<^ 
he conforms to his instructions. Stockier 


ahsvmc, took a mript ttom his foivman Wooten (Ala.), 2 South. Rep. 703. 

that hr had li'i iHvd lliv goiMls of the plain- A party w'ho has a valid lien under a 

tift, hilt that tin propvitv was to remain verbal mortgage, on a crop which was not 
w litre It was until diiendant's ivtnrn, this planted when the mortgage was given, may 
nt eijii wa*^ /ir/i/ .idintssible on the trial, maintain trover against any one, who, witn 
FeunesHV ? . Spolfoid* 1^4 M.iss. notice of such lien, converts the crop, when 

*i fowl »ua> U* maintained jointly against gathered, to his own use. Rees ts Coats, 
a paitv who luts timber on the land of O5 Ala. 256. See Iron Works p* Renfro^ 
.maihvr, and lh« party who purchases such 71 Ala. 577. 

timlH*r with notice. Smith tu Btiggs, 64 X. Nelson ly. Iverson, 17 Ala. 216*, Bur* 
Wi*^. dett r/. Hunt, 25 Me. 419. 

An owner dm‘s not lose the right to sell % BUven R. R. Co., 36 N. Y. 403; 
Ml inoitgage his thattels when they are in Bates s/. Stanton, i Duer (N. Y .), 79 ; 
ibt* wrongful ptissessUmof another. Dahill Richarrls, 6 Whart (Fa. St) 418 j Hard* 
. . Buokei, I to Mass. 30H. man Wilcock, 9 Bing. 382. 

In lutlei to hiiUl a party for alleged con- 3 . Blivcn v, R. R. Co., 36 N. Y. 403; 

‘ * - Wells 71. Thornton. 4% Barb. (N. 


wiMon and spoliation, it is necessary to Wells p* Thornton, 45 Barb. (N. Y.) 390; 
pi»»ve th.1l he »n his agent took part in the Van Winkle U. S. Mail S. S, Co., 37 
linneiNiMn, m received a fiencfit therefrom Barb, (N. Y.) 122; Burton tf, Wilkinson, 
ill whole Ml m part. Thu Quamico Cotton, 18 Vt. 186. C&mpare Kiff v. Old Colonv 
34 hVfl kep. ^23. Co., 1 17 Mass. 591. When a party is in- 

If a landlMiil taken jmssesskm l>eforc the trusted with goods of another, and tran.sfers 
him % xpiicH, and without the tenant’s con- them to another without orders, it is a con- 
Hcuf, amt then ivf uses the tenant permission version. Syeds s'. Hay, 4 T. R. 260. If 
10 ivmnve hiN |hmm»iu 1 proi>eri)% he is a carrier by mistake delivers goods to 
liahlv in truun. Watts tu la*hman fFa.), the wrong person, he is liable in trover. 


Ia*p. Ini. Ma> 


Stevenson ts Hart, 4 Bing, 476. So with 


hharts oi sMuk in a corporation are a wharfinger. Deveraux v. today, 3 B. 
chatli'h ixrtHOiulj and if a parly appro- & Old. 702? Pnee Oswego R. R. Co., 50 
prmies ihcm wumgfully, he U liable for N. ¥. 2131 Adams t*. Blankmsten, 2 Cak 
cotmtshm. Budd n Multnomah St. R, K. 413; Wmslow r/. R, R. Co.,43 Vt. 7cp. I| 
Co., I a Oregon. 171 > c.* 23 Am. & Eng. a party hire a hor.^ or other chattel, and 

E. E. Caaf 37, If a party obtains an negligently kills or destroys it while driving 
«iiimal/#r# and m so doing com- or using, he is guilty of conver^on. Wood- 

mils a irespiis, he gains «o title. A hived man Hubbard, 25 N* H. 67; Wartworth 
a iWMm ewt be ei uiKm B*i iai^ McDwfife, 4^ N* 11 * 49a}. Morton 

m 
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Conversion by Bailee; 


Glouster, 46 Me. 520; Nodine 7 k Doherty, Cush- (Mass.) 417; Packard v. Getman, 4 
46 Barb. (N. Y.) 59; R. R. Co. Si-. Towboat Wend. (N. Y.) 613. Compare Bank v, 
Co., 23 How. (U. S.) 209; Sutton v, Man- Leavitt, 17 Pick. (Mass.) i. If a person 
watosa, 29 Wis. 21 ; Hall Corcoran, 107 receives a parcel to be forwarded by carrier. 
Mass. 251, Compare Gregg Wyman, 4 but loses it, trover will not lie against him. 
Cush. (Mass.) 322; Way z'. Foster, i Allen Williams v. Gesse, 3 Bing. N. C. 849. A 
(Mass.), 408. bare non-delivery of chattels by a carrier 

A depositor of grain in grain-elevators, is not a conversion, unless he refuses to 
it would seem, retains his title. Warren 7 k deliver them after a demand on him. Rob- 
Milliken, 57 Me. 97 ; Broadwell t/. Howard, inson v. Austin, 2 Gray (Mass.), ^64; 
77 III. 305; Cushing V, Breed, 14 Allen Packard Getman, 4 Wend. (N. Y.) 613; 
(Mass.), 376; Young v. Miles, 20 Wis. Lockwood Bull, i Cowen (N. Y.), 322- 
615; Dole Olmstead, 36 111. 150. In The false assertion of a carrier that he has 
this view the bailee would seem to have delivered the goods is no conversion. At- 
authority to change the bailor’s tenancy m tersol v. Briant, i Campb. 409. 
severalty, into a tenancy in common, and The retention of property under a decree 
back again at will, or to substitute other of court of competent jurisdiction, is no 
grain of the same quality for that received, conversion. Hassack v, Masson, 4 Moore, 
This differs from an ordinary bailee’s pow- 361. 

ers. Burton v, Curyea, 40 III. 320. In many cases of bailment, the bailee has 

If a bailee converts a chattel, an action no assignable interest, r. Where the bail- 
of detinue will not be barred until the ment is made upon trust in the personal 
statutory time after a demand and refusal skill, knowledge, or efficiency of the bailee, 
to deliver, although the bailor might have 2. Where the bailee has a mere lien upon 
brought trover immediately on the conver- the chattels intrusted to him. 3. Where 
sion. Wilkinson v. Verity, L. C. 6 C. P. the bailment is at will. 

206- In any of these cases the bailee has no 

Trover lies against a person who illegally assignable interest ; and if he delivers them 
makes use of things found or delivered to to other parties, the bailment ends, and the 
him. Johnson n. Weedman, 4 Scan. (III.) assignee acquires no title to the goods, and 
4955 Liptrot Holmes, i Kelly (Ga.), becomes liable in trover on refusing to sur- 
381. If a party be employed merely to render the goods to the owner. Bigelow’s 
keep or carry goods, and, having no bene- Torts, 194 ; Bailey ?/. Colby, 34 N. H. 29, 
ficial interest in them, misuses the firoperty To fjledge goods of another without his 
thus intrusted to his care, he is liable in authority is a conversion. Carpenter v. 
trover. Ripley z‘. Dolbier, 18 Me. 382; Hale, 8 'Gray (Mass.), 157. If an owner of 
Lockwood V. Bull, i Cowen (N- Y.), 322; goods stancfs by and permits them to be 
Rice V. Clark, 8 Vt. 109; Swift v* Mosely, sold, interposing no objection, the vendee 
10 Vt, 208; Norton v. Kidder, 54 Me. 18^ acquires a good title, and is not liable in 
Trover is sustainable against a carrier who trover to the owner. Pickard v. Sears, 6 
draws out part of the contents of a barrel. Ad. & El. 469; Stephens v. Baird, 9 Cowen 
and fills it with water. Dench v. Walker, (N, Y.), 274; Dezell v, Adell, 3 Hill (N. Y.), 
14 Mass. 500. If carriers improperly break 215; s, c., 38 Am. Dec, 628. A person 
open a box, they are liable in trover, having authority to sell goods of another 
Tucker v. Housatonic R. R. Co., 39 Conn, must conform with the instructions : any 
447. Trover will not lie for goods seized material deviation will make him liable in 
by legal process, and in the custody of the trover. Haas v. Damon, 9 Iowa, 589. 
law. Jenner z/. Joliffe, 9 John. (N. Y.) 381. Appropriating property held in bailment 
Trover will not lie for goods taken from to a use not contemplated in the contract 
the plaintiff by virtue of a search-warrant, of bailment, is a conversion. Isaac 5^. Clark, 
Pettigru V. Sanders, 2 Bailey (S, Car.), 3Hulst3o6; Perham z'. Coney, 1 17 Mass. 
549* 102. 

Trover lies against an officer who seizes It has been held that no right of action 
property by legal process, but sells with- of trover arises, unless the bailee, in appro- 
out notice, Wright V. Spencer, i Stewart priating the chattel, injures it, provided he 
( Ala. ), 576 ; Perkins v. Thompson, 3 N. H. restores it to the owner, J ohnson v, W eed- 
*44; Hall v, Moore, Add. (Pa.), 376. If man, 5 Scam. (111.) 495; Harvey Epes^ 
a party is legally authorized to kill a dog, 12 Gratt. (Va.) 153. 
but converts him to his own use, be is lia- But this doctrine is doubted. The gist 
ble in trover. Cummings v. Perham, i of the conversion is the usurpation of the 
Met. (Mass.) 555. If a bailee of goods owner’s right of property, and not the 
loses them by negligence merely, the rem- actual damage indicted. Perham v. Coney, 
edy is not m trover, but in assumpsit. 1x7 Mass, xo2. 

Moses p, Norris, 4 N. H. ;504; Johnson v. As to the passing of title and possession 
Strader, 3 Mo. 359; Hawkins v, Hoffman, of gram in elevators by sale, see Cushing 
^ Hill (N. Y.y, ^6; Bowlin©. Nye, 10 ©. Breed, 14 Allen (Mass.), 37^’, Waldron©. 

4 C, ofL 8 113 
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6. Conversion by Tenants in Common. — As a general rule, one 
tenant in common cannot sue his co-tenant, if the goods remain 
in the possession of the latter, although he refuses to permit the 
former to participate in the use of the chattels ; because the pos- 
session of one is the possession of the other.^ But if a tenant 
in common destroys the goods, or commits an act equivalent 
thereto, his co-tenant can recover the value of his share in 
trover.^ 

Chase, 37 Me. 414; Warren v. Milliken, 57 If one tenant in common takes control, 
Me. 97 ; Dole v. Olmstead, 36 111 . 1 50 ; and assumes to own the chattels held in 
Young V. Miles, 20 Wis. 615; Burton v, common, and sells them, or rather attempts 
Curyea, 40 111 . 320; Clark v, Griffith, 24 to sell them, his associate can maintain 
N. Y. 595 ; Russell z\ Carrington, 42 N. Y. trover against him, so held by many of the 
1 18; Hall V. R. R. Co. 14 Allen (Mass.), American courts. Wilsons^ Reed, 3 John. 
439 ' Where a bailee makes an actual con* (N. Y.) 175; Thompson v. Cook, 2 South, 
version of grain, by mixing with other grain, (N. J.) 580; Hyde v. Stone, 7 Wend, 
he is liable in trover. Hadix v. Einstman, (N. Y.) 354; Weld v. Oliver, 21 Pick. 
14 Brad. ( 111 .) 443. (Mass.) 559 ; White v. Osburn, 21 Wend. 

Stock of a mining corporation was (N. Y.) 72; Dyckman &. Valiente, 42 N, Y. 
pledged as collateral security for a loan. 34^ ; Nowlen zk Colt, 6 Hill (N, Y.), 461 ; 
Thecompany,by legislative authority, after* vVilliams v, Chadbourne, 6 Cal. 559; Bur- 
ward^ reduced Its capital, and proportion bank v. Crooker, 7 Giay (Mass.), 159; 
ately reduced the nominal value of the Wheeler v. Wheeler, 33 Me. 347 ; Dain v, 
shares of the capital stock. Held^ the sur- Cowin, 22 Me. 347 ; White v. Brooks, 43 
render by the pledgees of the original cer- N. H. 402 ; Smith v. Tankersly, 20 Ala. 
tificate of stock, and the acceptance of a 212; Arthur v. Gayle, 38 Ala. 259. Coni’ 
new certificate for the same number of pare Tubbs Richardson, 6 Vt. 442; 
shares, was not a wrongful conversion. Sanborn v, Morrill, 15 Vt. 700; Barton v. 
Dannel v. Wikoft (N. J.), 5 Cent. Rep. Burton, 27 Vt. 93 ; Oviatt v. Sage, 7 Conn. 
820. 95 ; Pitt V, Petway, 12 Ired. (N. Car.) 69; 

1 . Cowan V. Buyers, x Cooke (Tenn.), Heath z/. Hubbard, 4 East, 12 1. InMassa- 
53; St. John 6 z'. Standring, 2 Johns. (N.Y.) chusetts it is held that one tenant may 
468 ; Cole V. Terry, 2 Dev. & B. (N. C.) maintain trover against his co-tenant who 
252 J Conover V. Earl, 26 Iowa, 167. has converted the chattels to his own use, 

Delaney v. Root, 99 Mass. 546 ; Low- such as the destruction of the chattel, or 
thorp Smith, i Hayw. (N. Car.) 255; by its sale, or by such an appropriation 
Tubbs V. Richardson, 6 Vt. 442; Hurd v. tnat will exclude the other party from its 
Darling, 14 Vt. 214 ; Lucas v. Wasson, 3 enjoyment. Delaney v. Root, 99 Mass, 
Dev. (N. Car.) 398 ; Campbell v. Camp- 547 ; 2 Greenl. Ev. sect. 646, note 4. If a 
bell, 2 Murph. (N. Car.) 65. creditor attach the whole property held in 

One tenant in common of a raft of logs, common for a debt owed him by one of the 
endeavoring to save it frotn loss, exercised owners, and then sells the entire property, 
entire ownership of it, against the consent trover will lie against him for the interest 
of his co-tenant ; yet such acts were not a of the co-tenants not in his debt, Ladd 7/. 
oonversion so that trover would lie against Hill, 4 Vt 164? Bradly v, Arnold, 16 Vt. 
him. Kilgore v. Wood, 56 Me. 150. If 382. Under the common law if a woman 
property owned in common is capable of converts goods before her marriage, or dur- 
being measured, weighed, and thereby sepa- ing it, without her husband, trover may be 
rated into portions, such as grain, then the sustained against her and her husband, 
•owner has a right to separate his share Rowing v. Manley, 49 N. Y. 192 ; Draper 
from the whole, take and sell it. If one v. Fulkes, Yelv. 165, For a conversion of 
of such owners is in possession of the husband and wife jointly, the action of 
■whole, and refuses the other co-owner to trover should be against him alone. But 
sever and take his part, he is then liable if the action is brought against l^th of 
to an action in trover. Channon v. Lusk, them, it is good after verdict. Carleton v. 
2 Lansing (N. Y.), 21 x. One tenant in Haywood, 49 N. H. 319. 

•common of a ship forcibly took it into his As to what constitutes conversion by one 
possession exclusively, and then secreted it tenant in common, is a question. Decisions 
from his co-tenant. Then sold it to a third conflict in the United States. In Vermont 
person, who lost it at sea. This was con- the claim, by one tenant in common, of 
-vepion. Bernardiston w. Chapman, C. B. exclusive ownership to the exclusion of the 
Hil. T. X Geo* i. other, or the sale of the whole, cannot be 
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7. Demand of Possession, and Eefnsal to deKver. — When the con- 
version is direct, as by an illegal taking of the chattels, or a 
wrongful assumption of property, or a misuse of it, the conversion 
is complete without a demand. But when the conversion is indi- 
rect, a demand is necessary, because the defendant is in lawful 
possession of the goods, and there is no conversion, until he 
assumes a property in theni.^ A refusal to deliver the goods on 
the demand of the rightful owner shows an assumption of owner- 
ship of them, and is evidence of the prior conversion. The refusal 
of itself is not a conversion : it is only evidence of a conversion, 
and is open to explanation.^ 

The demand should be so made that the defendant can have no 
uncertainty as to what is meant, and by the owner, or his author- 
ized agent, who must be entitled to receive the property.® 

The demand should be made upon the person who has posses- 
sion at the time, or upon his agent, or upon the party having the 
control over the chattel.^ 

The demand must be made before the action is brought.® 

If the party upon whom the demand is made, having it in his 
power to make such delivery, refuses, it is only evidence of a prior 
conversion, not of itself conclusive, liable to be explained and 
rebutted.® 


treated in law as the equivalent of loss or 
destruction, or as a conversion. Tubbs v. 
Richardson, 6 Vt. 442; Sanborn v. Morrill, 
15 Vt. 700; Barton v. Burton, 27 Vt. 93. 
In Maine the mere claim by one tenant of 
exclusive ownershij? of a horse, was held 
not to be conversion. Dain v. Cowing, 
22 Me. 347 ; Symonds v. Harris, 51 Me. 14; 
and see Gilbert v. Dickerson, 7 Wend. 
<N. Y.) 449. North Carolina holds a similar 
doctrine to Vermont, with this qualifica- 
tion, — the sale of the property out of the 
State by one tenant in common, may be 
considered as a loss or destruction. Pitt v, 
X^etwey, 12 Ired, (N. Car.) 69. But gen- 
erally a sale of the whole property by one 
tenant in common, without the authority of 
the other, is a conversion. Wheeler v. 
Wheeler, 33 Me. 347 ; Wilson v, Reed, 3 
John. (N. Y.) 17s ; Hyde v. Stone,9 Cowen 
(N. Y.), 230; s. c., i8 Am. Dec. 501 j Neil- 
son V. Slade, 49 Ala. 253. 

It is conversion if one tenant takes a 
joint note for collection, and then surren- 
«ders it to the maker without getting pay- 
ment. Winner v. Penniman, 35 Md. 163. 
If one tenant in common takes the joint 
property, and disposes of it to a third 
person for uses not justified by the joint 
holding, the other co-tenant may maintain 
trover against the vendee. Agnew v. John- 
son, 17 Pa. St. 373; Collins v. Ayer, 57 
Ind. 239. 

A joint owner of a chattel is bound to 
bestow upon its preservation that care 


which a prudent person ordinarily uses 
with his own property. Guillot v. Dorsat, 
4 Martin (La.), 203, 

1 . Wilton V. Girdestone, 5 B. &. A. 587. 

2. Thompson ■&. Rose, 16 Conn. 71; 
Sturges V. Keith, 57 111. 451 ; Coffin v, An- 
derson, 4 Blackf. (Ind.) 395 ; Beckman v. 
McKay, 14 Cal. 250; Dietus v. Fuss, 8 Md. 
148; Lockwood z/. Clayes, 8 Vt. 33; Jaco- 
by V. Laussat, 6 S. 8: R. ( Pa. ) 300 j Delano 
V. Curtis, 7 Allen (Mass.), 470. 

8. 3 Bouvier’s Inst. No. 3530; Phillips v, 
Robinson, 4 Bing. 106. 

4. Knapp z/. W inchester, 1 1 Vt. 351 ; Tray- 
lor V. Horrall, 4 Blackf. (Ind.) 317; Yale 
V, Saunders, 16 Vt. 243 ; Morris v. Thomp- 
son, I Rich. (S. Car.) 05. 

6. Storm z'. Livingston, 6 John. (N. Y.) 
44. 

6. 2 Greenl. Ev. sect, 644; Gilmore v. 
Newton, 9 Allen (Mass ), 17 1 j Robinson 
V* Hartridge, 13 Fla. 501; Hagar v. Ran- 
dall, 62 Me. 439. 

A demand is not necessary if the taking 
is tortious, or if the actual conversion is 
otherwise proved. Davis v. Webb, 1 Mc- 
Cord (S. Car.), 213 j Hewes v. McKinney, 
3 Mo. 382; Farrington v. Payne, 15 John. 
(^N. Y.) 431, 432; Riford v. Montgomery, 
7 Vt. 41 1 ; Earle v. Van Buren, 2 Halst. 
(N. J.) 244; Newsum v. Newsum, i Leigh 
(Va.), 86. Or if the chattels wrongfully 
taken are delivered to a bailee, he is liable 
to the owner after demand and refusal to 
deliver. Doty v. Hawkins, 6 N, H. 247 9 


m 
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Houston &. Dyche, i Meigs (Tenn.), 76. 
The bailee may show that the property has 
perished, or has been lost without his fault, 
in which case he is not liable. Dearborn v. 
Nat. Dank, 58 Me. 273 ; Jefferson v. Hale, 
3t Ark. 286. If it was taken from him by 
an armed force, he is not guilty, Abraham 
z\ Nunn, 43 Ala. 51 ; Gritiith v. Zipperwick, 
28 Ohio St. 388. 

If two hold goods, a demand on one is 
not fauhicient to hold the^ other liable in 
trover. Mitchell v. Williams, 4 Hill 
{N. V ). 13; White v. Demary, 2 N, H. 
546; Griswold V. Plumb, 13 Mass. 298. 
A picmature demand is invalid, and does 
not make the defendant liable. Hagar v. 
Randall, 62 Me. 439. 

When an agent makes the demand, evi- 
dence of his authority ought to be shown 
in order to make the defendant liable for 
conversion. Watt v. Potter, 2 Mason, 
’C C. 77. Compare Ingalls v, Bulkley, 15 
111 . 224; Robinson v. Burleigh, 5 N. H.225. 
It the demand is made on the agent, his 
refusal does not make him liable for con 
version. Carey v. Bright, 58 Pa. St. 70. 
If, at the time of the demand, the property 
is present, and the defendant makes no ob- 
jections to its being taken by the owner, 
though the duty devolved upon him to 
carry it to the owner’s home, yet it is no 
conversion if he refuses to carry it. Far- 
’ rar v. Rollins, 37 Vt. 295. 

It the defendant on demand deliver the 
chattel, he is not guilty of trover. Quay 
V. McNinch, 2 Con. Ct. R 78; Chandler 


Bright, 58 Pa. St. 70 ; Shotwell v. Few, 7 
John. (N. Y.) 302; Hagar v. Randall, 62 
Me. 439. If the demand be left at the 
house of the defendant, without personal 
service, a reasonable time must elapse for 
the defendant’s reply, before he will be 
liable in trover. White v. Demary, 2 
N. PI. 546. The non-compliance with the 
demand after a reasonable time is presump- 
tive evidence of conversion. Thompson 
V, Rose, 16 Conn. 71. 

Generally the demand ought to be made 
of the person who holds the chattels in his 
own right personally. If that cannot be 
done, then a notice of the ownership of the 
goods, and a demand in writing to deliver 
them, should be left at the house of the 
tort-feasor. Logan v. Houlditch, i Esp. 
22. When one ground of refusal is giveiv 
the defendant can take no other. If he has 
a lien on the chattel, but refuses to deliver 
it on other grounds, he waives his Hen, and 
cannot resort to it thereafter. Clark z\ 
Chamberlain, 2 M. & W. 78; Wilson v. 
Anderton, i B. & Ad. 450 ; West v. Tapper, 
I Bailey (S. Car.), 193. An absolute, un- 
conditional, and unqualified refusal is equiv 
alent to a conversion. Dent v. Chiles, c 
Stew. & Port. (Ala.) 383. The demand 
should be absolute and unconditional. 
Rush worth v. Taylor, 12 L, J. K. N. S. 
Q. B. 80. The demand should not be too 
large, nor of more things than could be 
rightfully claimed. Abington v, Lipscombe^ 
I G. & D. 233. The nature of the refusal 
and the actions of the tort-feasor should be 


t, Partin, 2 Lon. Ct. R. 72. taken into consideration, m considering the 

An unconditional refusal to deliver demand. The person making the demand 
property to the lightful owner, though the need not exhibit his title to t5s property as 
l^roperty is away a great distance from the a part of the demand. RatcHffe v. Vance, 
place of demand, is evidence of a conver- 2 Con. Ct. R, 239. To maintain trover 
sion. Clark v. Hale, 34 Conn. 3^8 ; Fifield against one who came lawfully into pos- 
V. R. R. Co., 62 Me. 77. Setting up the session of chattels, a proper demand and 
rights of a third party by refusal to de- refusal must be sliown, unless there is 
liver, is a conversion. Atkinson v. Mar- proof of appropriation, or change in the 
shall, 12 L. J. R. N. S. Exch. 117 If the condition of the chattels. Kime v. Dale, 
party of whom the goods arc demanded, 14 Brad. ( 111 .) 308. The decisions as to 
hona fide and reasonably refuses, because whether a purchaser from a bailee without 
he is not satisfied that the party demand- authority to sell, can be held liable in 
ing is the real owner, he is not liable in trover without a demand for the goods, are 
trover Sargent zj. Gile, 8 N. 11 , 325; conflicting. The following decisions hold 
O’Connell v, Jacobs, 115 Mass, ar; Car- that the purchaser will be liable in trover 
roll Mix, 51 Barb. (N. Y.) 212; Leigh- without a demand; Mining Co. v. Tritte, 
ton V, Shapley, 8 N. 11 . 359; Dowd v, 4Nev. 494; Frudo 7'. Anderson, 10 Mich. 
Wadsworth, 2 Day (Conn.), 130; Blaksen- 357; Galvin %k Bacon, 2 Fairf. (Me.) 28 j 
^hin V. Berry, 28 Tex. 448; Isaac v. Clark, Stanley v. Gaylord, i Cush. (Mass.) 536, 
2 Bulst. 312; Green v. Dunn, 3 Campb, Pansons 7*. Webb, 8 Greenl. (Me.) 38. The 
‘215. The refusal to deliver goods on the following hold, with some modifications, 
gtound that they are in the custody of the that a demand must first be made before 
•‘law, under a proce-ss against a third party, the defendant will become liable in trover; 
js no evidence of conversion. Verral v. Sherry v, Picken, 10 Ind. 375; Marshall 
Robinson, 2 Cromp. M. & R. 495, It is v, Davis, i Wend. (N. Y.) 5 Barrett 

not a conversion for a servant to refuse to w. Warren, 3 Hill (N* Y.) 348 j Ka.sh v. 
deliver the goods of his master until he Mosher,. 19 Wend. (N. Y.) 431 ; Justice 
consulted him in order to obtain his Mertdell, 14 B. Mon. (Ky.) 10; Talmadge 
<3fiSstructioits to deliver *them. Carey v. Scudder, 38 Pa. St. 517^ 
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8. Who may bring Trover. — A party, to support his action of 
trover, must, at the time of the conversion, have had complete 
property, either special or general, in the chattel, and the actual 
possession, or the right to the immediate possession, of it.^ Abso- 
lute ownership of, or a special interest in, the chattel is sufficient 
to support trover.® Without this right of absolute or special prop- 
erty, the plaintiff cannot maintain his action of trover.® 

The right of possession of chattels is sufficient to enable the 
general owner to bring trover, though he has not the actual pos- 
session at the time of the tortious act ; because the ownership of 
goods draws to the owner the possession in contemplation of law. 
The plaintiff is deemed in possession at the time of the conver- 
sion.^ A person having a special property of goods in his right* 
ful possession can maintain trover against all persons who may 
wrongfully take the goods from him, even by the command of the 
general owner.® 

The party having the special property of goods may maintain 
an action of trover against the owner himself for any unpermitted 
disturbance or refusal of his possession ; because the owner can- 
not take goods himself, th^ he cannot authorize others to take.® 

A Iverson who has acquired possession of chattels unwarrantably, 
without title or right, cannot bring trover for the detention of 
goods against one who may wron^ully or otherwise take them 
from him.*^ To pledge the goods of another without authority is 
a conversion. The pledgee derives no right to the chattel, the act 
of the pledgor having re-invested the owner with his right of 
possession, who may bring trover for its recovery.® 

When a party demands goods, which v. Rideout, 39 N. il. 238; Carter v. King- 
have come into possession of the landlord man, 103 Mass. 517, 
by death of his tenant to whom they were 5 . Autcolt v. Burling, i Dutch. (N, J.) 
loaned, and the landlord replies, Let some 443. 

-one who knows the goods come and get 6. Roberts v. Wyatt, 2 Taunt. 268. 
them,” there is no conversion. Butler v. 7 ^ Buckley v. Grass, 3 Best & S. 566? 
Jones (Ala.), a South. Rep. 300. Kemp v. Thompson, 17 Ala. 9. 

1 . Drury v. Mutual Ins. Co., 38 Md. 242 ; 8. Carpenter?'. Hale, 8 Gray (Mass.), 157. 

•Stephenson 2/. Little, 10 Mich. 433; Owens A husband cannot bring trover for the 

Weedman, 82 111,409; Phillips z'. Robin- conversion of the wife’s chattels. Ta>lor 
son, 4 Bing. 106; Sevier t/. Holiday, i zf. Jones, 52 Ala, 78. In one case in New 
Hemp. C. C. 160; Glaae zf. McMillion, 7 York the defendant was allowed to show 
Porter (Ala.), 279; Hotchkiss v. McVickar, property in a third person, without connect- 
12 John. (N. Y.) 403; Debow z\ Colfax, ing himself with the right of such person. 

5 Halst. (N, T.) 128; Traylor v. Ilorrall, Rotan z\ Fletcher, 15 Johns. (N. V.) 206. 

4 Blackf. (Ind.) 317 ; Redman ?•- Gould, In New York it has been also /iM that 

7 Blackf, (Ind.) 361; Danley v. Rector, trover will lie gainst a stranger on a bare 

5 Eng. (Ark.) 21 1 ; Kemp®'. Thompson, 17 possession.” Daniels S'. Ball, 11 Wend. 
Ala. 9; Purdy S'. McCullough, 3 Barr (Pa.), (N. Y.) 57 note. In the same State it is 
466; Fulton S'. Fulton, 48 Barb. (N. Y.) that a defendant cannot set up prop* 

; Fairbanks s', Phelps, 22 Pick. (Mass.) erty m a third person without showing 
535; Cook S'. Howard, 13 John. (N. Y.) some claim, title, or interest in himself, de- 
376. rived from such third person. Duncan zf, 

2 . Webb S'. Fox, 7 T. R. 398, Spear, ii Wend, (N. Y.) 54. See Marker 

8. Barton S'. Dunning, 6 Blackf. (Ind.) v. Dement, 9 Gill (Md.), 7. 

209; Glaze V, McMillion, 7 Porter (Ala.), In Vermont the same doctrine i« main- 
279. tained. Knapp s'. Winchester, ir vt. 351. 

4 , Hydes'. Noble, 1:3 N. H. 494; Clark Possession generally is sufficient to bring 
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trover against a tort-feasor, until he shows 389; Spriggs Camp, 2 Speers (S. Car.), 
abetter title. Bartlett z/. Hoyt, 29 N. H. 181 ; Melody Chandler, 12 Me. 282. 

317; Carter v, Bennett, 4 Fla. 283; Coffin A factor or bailee, or any other person 
V* Anderson, 4 Blackf. (Ind.) 395 ; Burke v, with a right of his own, however small. 
Savage, 13 Allen (Mass.), 408; Cook v. can bring trover against a tort-feasor for 
Patterson, 35 Ala. 102; Vining v. Baker, taking pioperty wrongfully fiom his pos- 
53 Me. 544; Swift V. Mosely, 10 Vt. 208; session, and may lecover the whole value of 
Buncan v, Spear, ii Wend. (N. Y.) 54; the property, be'ing accountable ovci to the 
Mount V. Cubberly, 4 Harr. (N. J.) 124; general owner. Beger z;. Bush, 50 Ala. 19. 
Barwick v, Barvvick, ii Ired. (N. Car.) 80; If a party purchases goods of a person 
Fairbanks v, Phelps, 22 Pick. (Mass.) 535. who has no title in them, and sells them in 
Possession is not sufficient to hold property good faith, he will be liable to the owner 
from the owner, when the title is void, made lor converting the goods. R. R. Co. v. 
so by a defective instrument of conveyance. Trenton, 3 Vroom (N. J.), 517 ; Beasely v. 
Sherman v. Matthews, 15 Gray (Mass.), Mitchell, 9 Ala. 780; Hoftman v. Carew, 
508. 20 Wend. (N. Y.) 21 ; s. c., 22 Wend. 

The action of trover may be brought by (N. Y.) 285; Heckle v, Lurncy, lor Mass, 
the special or general owner, and judgment 344; Chapman v. Cole, 12 Gray (Mass.), 
obtained by one is a bar to an action by 141 ; Browning v, Magill, 2 Ilarr. ^ J. 
the other. Smith v, James, 7 Cowen (N. (Md.) 308 ; Morrill v, Moulton, 40 Vt. 242. 
Y.), 328. A mortgagee in possession of An auctioneer who, innocently, receives 
the chattels may bring trover for their con- stolen goods, and sells them, or a person 
version. Wolf v, O’Farrel, i Const. Ct. bona fide buys a stolen horse, and exercises 
(S. Car.) 141. dominion of it, he is liable in trover to the 

A mortgagee may maintain trover against owners for conversion. Grunson v. State, 
the mortgagor after the title of the mort- 89 Ind. 533; Hoffman v. Carew, 20 Wend, 
gagee has become absolute, upon refusal (N. Y.) 2i; Curme v. Rauh, 100 Ind. 247;. 
of the mortgagor to deliver the property. Coles v. Clark, 3 Cush. (Mass.) 399; Hills 
Gifford V. Ford, 5 Vt. 532. And when the t;. Snell, 104 Mass. 173 ; Curtis Cane, 32 
mortgagor has not the possession, he can Vt, 232. Where goods have been obtained 
bring trover for the goods after the condi- under an invalid contract, and an action is 
tions are broken, Ripley Dolbier, 18 pending on the contract, trover will not lie. 
Me. 382. If a mortgagor mixes the mort- Kimball Cunningham, 4 Mass. 502 ; 
gaged goods with his own, and then sends Peters v, Ballistier, 3 Pick. (Mass.) 495. 
them to a third person, who sells them, the Where there is a fraudulent exchange of 

f oods being .so mixed that they could not property, trover will not Ue until all oi the 
e separated, the mortgagee can bring property is returned. Kimball v* Cunning- 
trover against the consignee, and recover ham, 4 Mass. 502. The owner of cattle 
the whole value. Willard v. Rice, 1 1 Met. leased them with a farm for four years, with 
(Mass.) 493. an agreement, that, at the end of four years, 

In the case of a simple bailment without the lessee might return the cattle, or the 
reward, the bailor or the bailee can bring price for them. The lessee sold the cattle 
trover to recover goods wrongfully taken before the expiration of the four years, 
out of the bailee’s possession. Faulkner v. Held^ that this sale determined the lessee’s 
Brown, 13 Wend. (N. Y.) 63. right of possession ; and the owner was 

A right of immediate possession at the permitted to maintain trover against both 
time or before the conversion is essential the seller and the vendee, for the cattle. 
to have the right to bring trover, but it is Grant?/. King, 14 Vt.367 ; Turner?/. Waldo, 
not necessary that the plaintiff’s right in 40 Vt. 51. If an agent has authority to 
the chattel should have continued until the take a note, payable to his principal, but 
beginning of the suit. Barton v, Dunning, takes it payable to him.self, the principal 
6 Blackf. (Ind.) 209; Grady v, Newby, 6 may waive the wrongful act, and maintain 
Blackf. (Ind.) 442. trover for its recovery. McNear v, Atwood, 

A vendor, in a void sale to a married 17 Me. 434. An executor has a right to 
woman, may bring trover against an officer bring trover for the possession of chattels 
who levies on the goods as property of the belonging to the estate, Kerby v. Quinn, 
husband. Smith Plomer, 15 East, 607. i Rice (S. Car,), 254. The seller of goods 
A servant cannot bring trover for the con- may maintain trover against the vendee 
version of his master’s goods, since his who gave in payment a check which was 
possession is the possession of his master, dishonored. Bank v, McCrea, 106 111 281. 
Badger v. Manuf. Co., 70 III, 302 j McCon- Trover will lie for grain stored in a public 
eghy McCaw, 31 Ala. 447 ; Jones t/. Web- warehouse, and mingled with other grain, 
ster, 48 Ala. 109; Broughton v. Atchison, Nat, Bank v* Meadoweroft, 95 111 , 124. A 
52 Ala. 62 ; Robinson v. Kruse, 29 Ark. real-estate broker has no lien on the title- 
J76; Coles V* Clark, 3 Cush. (Mass.) 399; deed and other papers put into his hands 
Chamberlains/. Clemence, 8 Gray (Mass.), in order to sell a piece of realty, for his 
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). Defendant’s Pleas. — In trover the general plea is not guilty, 
er which many matters in discharge may be given in evidence, 
ease and statute of limitations must be pleaded if relied upon 
a defence. The defendant may plead any thing specially which 
lits the property in the owner, and the conversion, but which 
tifies the latter.* Not guilty operates as a denial of the con- 
sion only, and not the plaintiffs title to the goods.® A denial 
the conversion is only equivalent to a plea of the general 
ue.® The defendant may plead a former recovery of damages, 
ren in an action of trespass for the same trespass or conver- 
•n.* 

A plea amounting to a general issue in trover is generally bad ; 
that the goods were sold pursuant to the plaintiff’s orders,® or 
leging property in the plaintiff, and that the goods were taken 
r rent.® 

11. Verdict — i. For Plaintiff . — That he recover his damages 
id costs. 

2 . For Defendant. — That he recover his costs.’ 

aunt. 268 ; Spoor v, Holland, 8 Wend. In an action of trover to recover stock 
Y.) 445. deposited as collateral seem ity, the dec- 

When an article is manufactured upon laration must allege the conversion of the 
pecial contract, and the price is paid in stock by defendant. Cumnock v. Institu- 
istalments as the work progresses, the pay- tion, 142 Mass. 342. 
nent of instalments, as they fall due, vests In an action ol trover, where possession 
he property in the buyer. Johnson v. is not sought, it need not be averred that 
dLunt, II Wend, (N. Y.) 135. But if the the plaintiff is entitled to possession. 
:ontract is generally, without any express Baals v. Stewart, 109 Ind. 371. 
stipulations for advances, payment on ac- 1 . Hurst Clark, ro Wend. (N. Y.) 463; 
count, will not vest the property. Bishop Cof&n v, Anderson, 4 Blackf. (Ind.) 395, 

V, Crawshay, 3 B. & C. 416. 2 . Chit. FI. 530, 

Fossession, acquired in good faith and S. Fenlason v, Rackliff, 50 Me. 362. 

for a consideration, of bank-notes, bill of 4 . Sanders z'. Egerton, 2 Brev. (S. Car.) 

exchangee or promissory note, when in- 45, 

dorsed in blank, or payable to bearer; or S. Kennedy v. Strong, 10 John. (N, Y.) 
a government bond, payable to the holder ; 289. 

or other negotiable security so payable or 6. Briggs v. Brown, 3 Hill (N. Y.), 87. 
indorsed,— is sufficient evidence of title. The defendant may show, in general, un- 
without showing any title in the person der nci gutliy, that the title of the goods 
from whom he received it. Story on Bills, was in himself absolutely, or as a joint 
8601.415; 2 Creenl. Ev. § 639; 2 Phil. Ev, owner with the plaintiff, or specially, as 
222. An obligee can call the obligor to bailee, or that he had a right to retain on 
prove the contents of a bond. Smith v. account of his lien. Skinner 2^. Upshaw, 
Robertson, 4 Harr. & John, (Md.) 30. The 2 Ld. Raym. 752. He can plead that he 
plaintiff must show ms right to present took the goods for a just cause, as for rent 
possession, and that he had such a right at in arrears. Kline Husted, 3 Caines 
the time of the conversion. If he has only (N. Y.), 275. He may disprove the plain- 
special property, he must prove actual tiff’s title by showing title in a stranger, 
possession. Dennie v. Harris, 9 Pick. Schermerhorn v. Van Volkenburgh, ii 
(Mass.) 364; Sheldon v, Soper, 14 John. John. (N, Y.) 529; Rotan v, Fletcher, ij 
(N. y.) 352. Johns. (N. Y.) 207. But, in showing the 

When the defendant has color of title, interest of such third party, he must con- 
the plaintiff must show title and possession nect in some way with himself, showing 
both in himself. Fightmaster v. Beasley, that he had some title in himself. Duncan 
7 Marsh., J. J. (Ky.) 410. The plaintiff v* Spear, ii Wend. (N. Y.) 54. The de- 
must show that he has been injured by the fendant may plead accord and satisfac- 
conversion ; for, if the goods have no value, tion, arbitrament and award, t Tidd’s Fr* 
he cannot recover damages. Miller v, 598. 

Reigne, 2 Hill (S. Car.), 592. 7 , 3 Bouvier’s Inst, §§ 3548 and 3550, 
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12. Damages. — (d) Measure of Damages, — In this country the 
measure of damages in trover, in general, is the value of the prop- 
erty converted at the time of the conversion, with interest from 
that period.^ 

The value of the property is beneficially equivalent to the 
property itself, and the interest for the delay is compensation 
for deprivation of property. * 

1. Matthews v, Mevedger, 2 McLean, 25 Md. 269; Newman v. Kane, 9 Nev. 
C. C. 145; Ewart v. Kerr, 2 McMuIlan 234; Robinson v. Barrows, 48 Me. 186; 
(S. Car.), 141 ; Buford v, Fannen, i Bay Foote v, Merrill, 54 N. H. 490. Compare 
|S. Car.), 273; McConnell v. Linton, 4 Ellis Wire, 33 Ind. 127; Final z/. Backus, 
Watts (Pa.), 357; Harger v, McMaines, 4 18 Mich. 218; Baker v. Diake, 53 N. Y. 
Watts (Pa.), 418; Pierce v, Benjamin, 14 21 1. The plaintiff can recover the market 
Pick. (Mass.) 356; Weld z/. Oliver, 21 Pick, value at the time of conversion, even 
(Mass.) 559; Watt v. Porter, 2 Mason, though the goods have fallen in price. 
C. C. 77; Lillard v. Whittaker, 3 Bibb Devlin tj. Pike, 5 Daly (N. Y.), 85; Bar- 
(Ky.), 92; Washington Co. v, Webster, 62 rante v, Garratt, 50 Cal. 112. 

Me. 362 ; Hepburn v, Sewell, 5 Harr. & J. Where the defendant dug coal out of the 
(Md.) 2H ; Burney v. Pledger, 3 Rich, plaintiff’s mine, the damage was the value 
(S. Car.) X91 j Kingsbury z/. Smith, 13 N. H. of the coal at the mouth of the shaft, less 
109; Robinson v. Hartridge, 13 Fla. 501 ; the expense of getting it theie. Coal Co. 
Stallenwerck v. Thatcher, 115 Mass. 224; v. Long, 81 111. 359. 

Greeley tj. Stilson, 27 Mich. 153; Win- Where the defendant cut timber on the 
Chester v, Craig, 33 Mich. 205; Yater v. plaintiff’s land, the value was estimated 
Mullen, 24 Ind. 277 j Turner v, Ritter, 58 after it was cut, the defendant’s labor not 
111. 2641 Jefferson v. Hale, 31 Ark. 286; counting. Bly v. United States, 4 Dillon, 
Sledge V, Reid, 73 N. Can 440; Thomas z/. C. C, 464, Compare Nesbit v, St. Paul, 21 
Sternheimer, 29 Md. 268; Herzberger z/. Minn. 491. If the pi operty has little or no 
Adams, 39 Md. 309 ; Polk v, Allen, 19 Mo. market value, the actual value to the owner 
467; Hurd V, Hubbell, 26 Conn. 3S9; is the just rule. Stickney z/. Allen, 10 Gray 
Thrall v, Lathrop, 30 Vt. 307 ; Hayden (Mass.), 352 ; Starkey v, Kelly, 50 N. Y. 
Bartlett, 35 Me. 203; Tenney v. Bank, 20 676; Bourne z'. Ashley, i Lowell (U. S.), 
Wis. 152J Carlyonz/. Lannan, 4 Nev. 156; 27. Foreign goods’ value should be that 
Neiler S'. Kelley, 69 Pa. St. 403; Whitfield of the custom-house valuation of them in 
V. Whitfield, 40 Miss. 352; Newton v. this country, if made at the time of the 
White, 53 Ga. 395; Spencer Vance, 57 conversion. Caffe v, Bertrand, i How, 
Mo. 427 ; Cole V, Ross, 9 B, Mon. <Ky.) App. Cas. (N. Y.) 224. 

393 » Spicer v. Waters, 65 Barb, (N. Y.) Goods wrongfully sold on execution 
227 ; Brisco v, McElween, 43 Miss, 556 ; should be valued at the price of the auo 
Dixon V, Cadwell, 15 Ohio St. 412 ; Fowler tion sale. Heinmuller v, Abbott, 34 N. Y. 
V, Merrill, ii How. (U. S.) 375; Bourne Super. Ct. 229. Compare v,yLz.yot^ 

V. Ashley, i Low. (U, S. Dis. Q.) 27 ; Jones 8 Hun (N. Y.), 405. A creditor took an 
V, Allen, I Head (Tenn.), 626 ; Llee v, absolute deed from his debtor as security. 
Matthews, 10 Ala, 682 ; Moore v, Aldrich, He sold the land. Held, liable for the 

25 Tex. 276 ; Douglass v, Kraft, 9 Cal. 562 ; proceeds of the sale less the debt. Meehan 
Boylan v. Huguet, 8 Nev. 345 ; Hamer v, Forrester, 52 N. Y. 277. When land 
Hathaway, 33 Cal. 117; Page v, Fowler, sold in fraud of the bankru|>t law, the 
39 Cal, 412; Riley v. Martin, 35 Ga. 136; assignee can recover its value, irrespective 
Kyburn v. Pryor, 14 Ark. 505 ; Hatcher v. of what it sold for. Clarion Bank v. Jones, 
Pelham, 31 Tex, 2or ; Jenkins z^. McConico. 21 Wall. (U. S.) 325; Norman z'. Cunning- 

26 Ala. 213; Robinson v, Barrows, 48 Me. ham, 5 Gratt, (Va.) 63. If the market is 

jB6; Davis v, Fairclough, 63 Mo. 61; at a distance where the goods are to be 
Scull V, Briddle, 2 Wash. C. C. 150; sent, the value there may be taken with 
Williams z;. Crum, 27 Ala. 468; Linvillez^, proper deductions for expenses. Saunders 
Black, 5 Dana (Ky.), 177. w, Clark, 106 Mass. 331 ; Cockburn v. 

Ewing Blount, 20 Ala. 694. Lumber Co. 54 Wis. 619. The market 

No change by the tort-feasor should value will govern, rather than any special 
enhance the value so as to give the owner value to the owner, arising from his having 
a new cause of action, or a new date for contracted it or otherwise, the defendant 
*he valuation of the chattels. Dows v, not knowing of such special value, ^rown 
Bank, 91 U. S. 618; Tome v, Dubois, 6 v, Allen, 35 Iowa, 306; Gardner w. Field, x 
Wall. (U. S.) 548; Ins. Co, z^. Dalrymple, Gray (Mass.), 151 j Watt zy, Potter, 2 Mason, 
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C. C. 77. Compare France v. Gaudet, L. R. measure of damages, ^foody v. (’ault, 14 
6 0 . B. 199. If there is a market price for Fla. 50. In Fennsylvanu the genci.U rule 
the property where taken, it will control is followed as to coiworsion of chattels, 
rather than the place where it was to be Neiler v. Kelly, 69 ?a. St. 403; Monk 
shipped, Spicer 7'. Waters, 6s Barb. (N.Y.) Bennett, 70 St. lJut m the 

227. Stocks of goods cannot be valued at conveision of stocks, a qualitnation or 
the retail price. Wchle v, Haviland, 69 modification is introduetd. Whcie the 
N. Y. 448; State Smith, 31 Mo. 566; consideration of the stock has beon }>aid, 
Nightingale Scannell, 18 Cal. 315; the highest market value, with the divi- 
Haskell «/. Hunter, 23 Mich. 30$. If fix- dends ieceived between the torn ersum and 
tures are severed from the freehold, their the trial, is allowed as damage. Whtie 
value, is what they are worth as chattels, the consideration is not paid, the damage 
Clark V, Halford, 2 C. & K. 540; Ayer v. is the difference between the u>nsideiatif>n 
Bartlett, 9 Pick. (Mass.) 156. and the value of the sti>ck, and the interest 

Where the property fluctuates in value, on the consideration and the dixidends on 
the rule is not the same. The value may the stock. Bank re Montgome* v, 2 l> Fa. 
vary considerably between the time of con- St. 143. In an action to lejilave borrowed 
version and the trial. Some of the courts stock, the stock was the highest at the 
hold the highest market value between the time of the trial, which \alue was alhwwd 
time of conversion and the beginning of a.s damages. Musgrove, Bcckcndodi, 53 
the trial, and some add the qualification Pa. St. 310. But this rule Is said to apply 
that the suit shall be commenced in a only in the case of a refusal to perl 01m the 
reasonable time. Markham z'. Jaudon, 41 contract, whereby the ow ner sustains the 
N. Y, 493 j Morgan v. Gi'egg, 46 Barb, loss in the rise of the price of the stock, 
(N. Y.) 183; Stapleton v. King, 40 Iowa, Phillips* Appeal, 68 Pa. St. 130. A p»irty 
278; Kent r;. Ginter, 33 Ind. I ; Stephenson paid for stock, and then temleted it luck 
Price, 30 Tex. 715; Johnson v. Marshall, under a condition of its sale ; !>ut the seller 
34 Ala. 522. The jury might award the refused to accept it. The damages were 
highest market price in their discretion, the amount paid, and not the highest mar- 
Ewingsy. Blount, 20 Ala. 694; Jenkins v, ket price at the time of the refusal. Wag- 
McConico, 26 Ala, 213. And this doctrine ner Peterson, 83 Pa. St. 238. It is fmally 
obtains especially where the property is decided that this rule has no application 
subject to considerable fluctuation. Doug- to trover, and docs not apply to ordinary 
lass V. Kraft, 9 Cal. 562; Hamer z/. Hath- stock contracts. It applies between triistecH 
away, 33 Cat. 117. This last rule* is and beneficiary, or to cascH where justice 
qualified in Barrante z/, Garratt, 58 Cal. cannot be done by the ordinary and gen* 
112. New York decisions would have the eial rule in assessing damages. Coal Co. 
suit brought in a reasonable time j that is zf. English, 86 Pa. St. 247; North 7'. 
to say, if the property converted was Phillips, 89 ?a. St. 250. 
always in market, the advance thereon from The general rule is now <iepartcd from 

the conversion to the time of the trial may only in cases where thi.s rule wouhl not 
be allowed, provided the suit is brought in furnish adequate damages f<vr the injury ; 
a reasonable time. Baker v. Drake, 53 for instance, the defendant has received an 
N, Y. 21X; Devlin Pike, 5 Daly (N. Y.), increase of the value which the pKiinfiff 
85; Ornisby z/. Vermont Copper Co., 56 would have received but fur the conver.sion, 
N, Y. 623; Tyng w. Commercial Co, 58 De Clerq, 46 III. na; Symes Oliver, iz 
N. Y. 308; Bank v. Bank, 60 N. Y. 40; Mich. 9 } Ewant 2^, Kerr, 2 McM uH (S. Can), 
Thayer 7 /. Manly, 73 N. Y. 30$; Harris z^. 141. 

Tumbridge, 83 N. Y. 92 ; s. c., 38 Am. Rep. In Mississippi the court relcrts the 
398. Under the code m California (1872, fluctuating rule, but admits qualifications 
§ 333o)» the measure of damage is the (i) when the original act was wrongful; 
value of the property at the time of con- (2) when it the defendant 

version, with interest from that time; or, wrongfully convertctl it; {$) when the plain- 
when the action has been commenced in tiff seeks only to gain the price over the 
a reasonable time the highest market value market value; {4) when the property has- 
without interest at the option of the injured a special value to the plaintiff, and is with- 
party ; or a fair compensation for the time held wilfully by the defendant. In these 
and money properly expended in the pur- cases the damages are left largely with the 
suit of the chattels. Fairbanks?;. Williams, jury. Whitfield Whitfield, 4 Miss. 352 
S8 C^. 241. Georgia has a similar rule. Bickell w. Colton, 4! Miss. 368, 

See Georgia Code {i 873 )».§ 3 W* In Wisconsin the fluctuating rule or the 

further the code practice as interpreted by highest price is adopted. Webster 
the eonrts. Clark r*. Bat«, i Dak. 43; Mae, 35 Wis. 75; Weymouth */. R. R. Co., 
Rhodap. Alameda Co., JS Cal. 357. 17 Wia. 350. m North Carolina the value. 

In F16n<fa, in atock is held for in- at the time of trial is taken { and, thongb 
vestment, the highest market value is the the property has suffered inlury, the wS' 
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Damages. 


CONVERSION. 


Measure of Damages. 


fendant may surrender it, and damages be 664; Walther «/. Wetmore, i E. D. Smith 
estimated for the withholding, including (N. Y.), 7. 

compensation for the decrease in value. If the confusion has been caused by 
Ins. Co. V. Davis, 70 N. Car. 485. mistake, the enhanced price is not gener- 

If the property has been largely increased ally adjudged the value of damages. Heard 
in value by the tort-feasor, the improved Jones, 49 Miss. 236; Forsyth v. Wells, 
value is generally the measure of damages. 41 Pa. St. 291. 

Bly V. U. S., 4 Dill, C. C. 464 ; Curtis v. But there seems to be a doctrine of the 
Groat, 6 John. (N. Y.) 168; Riddle v. decisions that the value of the whole prop- 
Driver, 12 Ala. 590; Nesbit z/. Lumber Co., erty, when converted by admixture, or en- 

21 Minn. 49X; Ellis v. Wire, 33 Ind. 127; hanced by the tort-feasor, should be the 
Snyder v. Vaux, 2 Rawle (Pa.), 423 ; Millar measure of damages. Single v, Schneider, ^ 
V. Humphries, 2 A. K. Marsh. (Ky.) 446 ; 30 Wis. 570. 

Smith V. Gowder, 22 Ga. 353 ; Eastman v. Where a broker disposes of, without 
Harris, 4 La. Ann. 193; Davis v, Easley, authority, a stock which he holds for his 
13 111 , 192; Stuart V. Phelps, 39 Iowa, 14; principal, the measure of damages is the 
Benjamin v, Benjamin, 15 Conn. 347. cost of replacing the stock within a reason- 

Where chattels have become such by able time after such sale, and not the- 
severance from realty by the tort-feasor, amount of money advanced by him for 
such as coal, timber, fixtures, minerals, the purchase of the stock. Brewster v. 
grass, and the like, the measure of damages Van Liew, 119 111 . 554. 

IS the value at the instant when the chattel Where one to whom a conditional sale 
first becomes a chattel at its separation of personalty has been made, sells it to a 
from the real estate, without further manip- third party, without the knowledge or con- 
ulation. Wetherbee v. Green, 22 Mich, sent of the first vendor, the third person 
31 1 ; Moody S'. Whitney, 38 Me. 174; Maye acquires no better title as against the- 
V. Tappan, 23 Cal. 306 ; Single v. Schneider, original vendor than the first buyer had,. 
24 Wis, 2^; Potter v. Harder, 76 N. Car. and may be held for conversion. Baals sr- 
36; Foote V, Merrill, 54 N. H. 4^; Tilden Stewart, Ind. 371. A party buys lum- 
V* Johnson, 52 Vt. 628 ; Iron Co. v. Iron ber at a mill, and hauls it away, and sells 
Works, 102 Mass, 80; Winchester S'. Craig, it at fifteen dollars per thousand. The 
33 Mich. 205 ; Tome v, Dubois, 6 Wall, miller had wilfully cut the timber from the 
(U. S.) 548 j Firmin v, Firmin, 9 Hun United States land, from which the lumber 
(N. Y.), 571 j Coal Co. S'. Lxing, 81 III. was made. The purchaser was an inno- 
359; Kier s'. Peterson, 41 Pa. St. 357; cent party. Heldy that the measure of 
Young S'. Lloyd, 65 Pa. St. 199; Heard s', damages for conversion of said timber was- 
James, 49 Miss. 236; U. S, s'. Magoon, 3 the value of the lumber at the mill before 
McLean, C.C. 171; Cushing s'. Lon^ellow, carriage. U. S. v, Heilmer, 26 Fed. Rep. 

26 Me. 306; Bennett v. Thompson, 13 Ired. 80. 

(N. Car.) 146; Smith s', Gowder, 32 Ga. An assignee can maintain trover against 
353. The property carried to market is a wrong-doer for taking assigned property, 
often increased in value, but this increase even before filing his bond. The measure 
is no just cause for increase of damages to of damages is the true market value at the 
the owner. In this case the general rule time of the conversion, with interest up to 
is, that he recover the value at the place the rendition of the judgment. Schoolherr 
and at the time of conversion. Sanders v. v, Hutchins (Tex.), i S. W. Rep. 266. The 
Clark, 106 Mass. 331 ; Weymouth v. R. R. measure of damages for the conversion of 
Co., 17 Wis. 550 j Herdic v. Young, 55 Pa. a mere certificate of stock is not the value 
St. 176; Tilden v. Johnson, 52 Vt. 628; of the share which it represents, provided 
Winchester v. Craig, 33 Mich. 205; Coal the ownership of the shares themselves is 
Co. V, Cox, 39 Md. I. In regard to the not affected. Daggett v, Davis, 53 Mich, 
confusion of goods, the measure of damages 35. 

is the value at the time of conversion as if In an action of trover, it appeared that 
it occurred any other way. Ryder v, the plaintiff had sued the defendant, who 
Hathaway, 21 IPick. (Mass.) 298; Hessel- had stored the goods in his warehouse, for 
tine V. Stockweil, 30 Me, 237 ; Moody v. a mortgagee. The mortgagee, a year and 
Whitney, 38 Me. I74j Wetherbee v. Green, a half after the beginning of the suit, toolc 

22 Mich. 31 1 ; Potter v. Harder, 76 N. Car. possession of the goods for conditions 
36. Where the improved value is con- broken, and transferred them to the defend- 
sidered and taken when the chattel has ant to pay for storage, fields taking the 
been enhanced in value by the tort-feasor, property for condition broken was an appli- 
and the rule of strict compensation cannot cation of the property for the benefit of 
apply, the owner may take the entire prop- the plaintiff, and would go in mitigation 
erty in which his goods have been con- 6£ damages. Dahill v. Booker, 140 Mass, 
verted. Silsburyz;.McCoon,6HiH (N. Y.), 308. 

425 ; Rice V, Hallenbeck, 19 Barb. (N. Y .) Stock of a corporation, wrongfully con- 
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ages. 


CONVERSION. 


Special, Exemplary, etc. 


b) Special Damages. — Special damages are generally allowed, 
set forth in the declaration ; as where the plaintiff, being the 
e owner, has been compelled to expend money and time in 
irching for the chattels unlawfully taken. These damages are 
d to be immediately proximate to the defendant’s wrong acts, 
d are proper. A reasonable compensation for this expenditure 
time and money, beyond the interest and value, should be paid 
the plaintiff.^ 

(<:) Exemplaiy Damages. — Where the tort is wilful and mali- 
ous, and is attended with aggravating circumstances, exemplary 
images may be allowed.® 

{d) Damages for Conversion of Mo7tey Securities, — When trover 
> brought for the recovery of choses in action, such as bills, notes, 
onds, or other money securities, the measure of damages is the 
mount due on the security ; the defendant having the right to 
educe the valuation by showing payment, the insolvency of the 
naker, or any fact tending to invalidate the security.^ 

erted, may be valued by the jury; and this 403; Day v. Woodworth, 13 How. (U. S.) 
valuation will not be disturbed by the ap- 363; Dibble v. Morris, 26 Conn. 416; 
iellate court, provided there is testimony Berry v, Vantries, 12 S. & R. (Pa.) 89. But 
o sustain the jury’s verdict. Hitchcock z'. it is held in Pennsylvania that the alleged 
McElrath (Cal.), 14 Pac. Rep. 305. malice and wilfulness of the taking may 

1 . McDonald r'. Noith, 47 Barb. (N. Y.) be inquired into, and, when found, addi- 

C30; Saunders v. Brosius, 52 Mo. 49; tional damages maybe allowed in trover. 
Boylan v. Huguet, 8 Nev. 343; Forsyth v. Forsyth v. Wells, 41 Pa. St. 291; Neiler v. 
Wells, 41 Pa. St. 291. Kelley, 69 Pa. St. 403; Backenstoss v. 

The plaintiff, toiecover special damages, Stabler, 33 Pa. St. 251. 
must at least allege them in his declara- 8 . Decker 7/. Mathews, 12 N. Y. 313; St 
tion. Barrelett v. Bellyard, 71 111 . 280. John v, O’Connel, 7 Porter (Ala.), 466; 
The same rule applies in England. Moon Menkens v, Menkens, 23 Mo, 252 ; Latham 
V, Raphael, 2 Bing. (N. C.) 310; Hughes v. Brown, 16 Iowa, 118 ; Craig v. McHen- 
Quentin, 8 C. & P. 703 j Barron v. Ar- ry, 35 Pa, St 120 ; Bredow u. Mutual, etc., 
naud, 8 Q. B. 595, 28 Mo. 181 ; Robert v, Berdell, 6r Barb. 

If a party is entitled to recover special (N. Y.) 37; Turner v, Ritter, 58 111 . 264; 
damages, they must be alleged and proved. MePeters v. Phillips, 46 Ala. 496 j Fisher 
Kunan v, San Francisco, 38 Cal. ^9. If v. Brown, 104 Mass. 259 ; Canton v. Smith, 
an owner is deprived of his chattels, it 65 Me. 203 ; Holt v. Van Eps, i Dak. 206; 
does not necessarily follow that he is Seals v. Cummings, 8 Humph. (Tenn.) 
obliged to incur expenses and loss of time 442 ; Express Co. v. Parsons, 44 111 . 312, 
in recovering them. Gray v. Bullard, 22 The presumption that the face value is 
Minn. 278. the true measure of damages, has been 

An action of trover was commenced denied, and proof required of the actual 
against an officer for damages for the con- value. Brightman Reeves, 21 Tex, 
version of chattels, part of which the 70. 

plaintiff held title to by bill of sale, and Stated accounts are within the general 
by chattel mortgage to the remainder. It rule. O’Donoghue v, Corby, 22 Mo. 394. 
was held that, the ijlaintiff having estab- The defendant can show what the actual 
lished his claim, his damages were the value is. Potter v. Merchants’ Bank, 28 
value of the proj^erty at the time of the N. Y. 641, Latham v. Brown, 16 Iowa, 
-conversion, with interest and a fair com* 118; Zeigler v. Wells, Fargo, & Co., 23 
pensation for the time and money properly Cal. 179. 

expended in the pursuit of the chattels, The face value of a check which has 
and, if the plaintiff had a chattel mortgage been paid on a forged indorsement is the 
on the pro]0erty, the amount of the mort* measure of damages, after demand and 
^ge debt with interest Sherman v. Finch refusal to surrender it. Survey v, Wells, 
^Cal.), It Pac. Rep. 847. Fargo, & Co., 5 Colo. 124. 

2 , Prcbble z/. Kent, 10 Ind. 325 ; Mowry If the maker be insolvent, yet if the 
Wood, 13 Wis, 413; Forsyth Wells, owner of the note could use the note for 

41 Pa. St. 291 j Neiler z^. Kelley, 69 Pa. St. its full amount, this is his damages. Rose 
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Kitigatiou of Damages. 


CONVERSION. 


Hitigation of Damagea. 


{e) Mitigation of Damages , — The gist of the action of trover 
is the conversion. The recovery of the property by the owner 
goes only in the mitigation of damages. So, if the tort-feasor 
re-delivers the property to the rightful owner, nominal damages 
only can be obtained. The owner will receive as compensation 
an amount in damages commensurate with his actual damages.^ 
When an actual conversion has taken place, and the chattels still 
exist, and the wrong-doer offers to return them, the owner is not 
under any obligations to receive them.® But, in case the owner 
does receive the converted property from the tort-feasor, he does 
not thereby bar his action, but the return of the goods goes in 
mitigation of damages.^ 


V. Lewis, 10 Mich. 483. The defendant shown in mitigation of damages. MePeters 
has the right to show, in reduction of dam- v. Phillip, 46 Ala. 496 ; Latham v. Brown, 
ages, payment in part; the inability of the 16 Iowa, iiS; Potter v. Bank, 28 N. Y, 
maker to pay; a release of the maker from 641. 

his undertaking, or any legal matter which In trover to recover collaterals, the 
will decrease the value. Fell v. McHenry, measure of damages is their market value* 
42 Pa. St. 41 ; Robinson v. Hurley, 1 1 Iowa, Loomis v. Stave, 72 111 . 623. 

410 j Terry 2/. Allis, 20 Wis, 32; Booth v. 1 . Cook 2^. Loomis, 26 Conn. 483; Cham- 
Powers, 56 N. Y. 22; Ingalls v. Lord, i berlainz'. Shaw, 18 Pick. (Mass.) 278. 
Cowen (N. Y.), 240 ; King v. Ham, 6 Allen 2 . Brew’ster v, Silliman, 38 N. Y. 433 ; 
(Mass.), 298; Brown v. Montgomery, 20 Hanmer r/. Wilsey, 17 Wend. (N. Y.) 91; 
N. Y. 287. Higgins v. Whitney, 24 Wend. (N. Y.) 379* 

In Pennsylvania it is held that trover 8. Gibbs v. Chase, 10 Mass. 125; Brew- 
cannot be maintained for chases in action^ ster v. Silliman, 38 N. Y. 423 ; Reynolds 
as a share of stock, but may be for the v. Shuler, 5 Cowen (N. Y.), 323 ; Murray 
paper as evidence of debt. Sewall Bank, 2^. Burling, Johns. (N. Y.) 172; Dailey v. 
17 S. & R. (Pa.) 285. And in such case the Crowley, 5 Lans, (N. Y.) 301. 
measure of damages is the debt of which When the property has been returned 
the paper is the evidence. Romig v. Romig, and accepted, the measure of damages is 
2 Rawle (Pa.), 241. In action for the con- the amount paid in getting back the chat- 
version of a life insurance policy by the tels. Ford v, Williams, 24 N. Y. 359; 
pledgee, the measure of damages was the Hurlburt 2'. Green, 41 Vt. 490 ; Sprague v. 
value of the policy less the amount of Brown, 40 Wis. 612. Compare Fitzgerald 
the notes for which it was pledged. Wheeler v. Blocher, 32 Ark. 743. In trover, courts 
V. Pereless, 43 Wis. 332 ; Fisher v. Blown, of law are allowed to investigate the jus- 
104 Mass. 259, The rule of damages on an tice and equity of each particular case in 
insurance policy is the same, it would seem, manner and upon principle similar to that 
as if the action was brought by the insured by which the defence of partial failure of 
upon the policy, subject to mitigation by consideration is maintained. McGowen v, 
evidence of the insolvency of the insurer. Young, 2 Stew. & Port. (Ala.) 160. After 
Kohne Ins. Co., i Wash, C. C. 93. For the conversion, if the property comes back 
conversion of deeds and other instruments, into the plaintiff^s possession, and is ac- 
damages will be allowed according to the cepted by him, this will go in mitigation of 
loss in each case litigated, Mowry v. damages, though no agreement can be 
Wood, 12 Wis. 413 ; Coombe v. Samson, shown that the plaintiff consented to its 
1 D. & R. 201 ; Llyd v. Sadlier, 7 Ir. Jur, return. Sparks v. Purdy, ii Mo. 219; 
N. S, 15. Yale v. Saunders, 16 Vt. 243; Brady v. 

An acceptor may bring trover for the Whitney, 24 Mich. 154; Hepburn v. Sew- 
conversionof a paid bill, and is entitled to ell, 5 Har. & J. (Md.) 31 1; Wheelock t/. 
recover in respect to the risk of liability. Wheelwright, 5 Mass, 104 ; Cook v. Loomis, 
Stone V. Clough, 41 N. H. 290. 26 Conn. 483. If the owner sells the 

An owner of a bond may recover for its property after the conversion, he can re- 
conversion the sum he would be entitled to cover only nominal damages. Brady v, 
recover on it from the obligee. Romig z'. Whitney, 24 Mich. 154. A mere offer to 
Romig, 2 Rawle (Pa.), 241 ; Delany v. Hill, return the chattels will not reduce the 
I Pittsb. (Pa.) 28. damages. Norman Rogers, 29 Ark, 365 ; 

Generally the insolvency of the parties Stickney v. Allen, 10 Gray (Mass.), 352. 
liable on the converted papers may be An agent pawned his principal’s watch^ 
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CONVERSION. 


Hitigation or Damages. 


ncl the pledgee wrongfully sold it. The isfy a debt owing to him by the plaintiff, 
neasure of damages was the value of the under a void process, or by a void service 
vatch, irrespective of the money received of a legal process, it will not mitigate the 
)y the agent. Van Arsdale v. joiner, 44 damages in some of the States. Kelly r, 
31 a. 173. A pledgee who has converted Archer, 48 Barb. (N. Y.) 68; Butts v. Ed« 
stock can recoup the amount he has law- wards, 2 Denio (N. Y.), 164; East v. Pace, 
fully paid in assessments. McCalla v. 57 Ala. 521; Northrup z/. McGill, 27 Mich. 

Clark, 55 Ga. 53. 234. But if the defendant has honestly 

After the property is returned and ac- endeavored to enforce a right, and igno- 
cepted, the measure of damages is the mar- rantly converts property because his power 
ket value at the time of the conversion, less was wholly or partially defective, the courts 
.the market-value at the time of its return, generally consider the whole transaction, 
Irish z/. Cloyes, 8 Vt. 30; Ewing Blount, and award damages in their discretion. 
20 Ala. 694; Lucas v. Trumbull, 15 Gray Tripp v. Grouner, Co 111 . 474, If an officer 
<Mass.), 306. And this is not special dam- sells without notice, and hence has con- 
ages, which must be set out in the declara- ■’'■erted, but applies the proceeds to the 
tion. Rank z/. Rank, 5Pa. St. 211. Where debt, the measure of damages is the pro> 
the property has been sold on legal process, ceeds plus the amount the property is sup' 
and the proceeds applied to the payment posed to have depreciated by a sale with* 
of the owneris debts, or otherwise to his out notice. Pierce v. Benjamin, 14 Pick, 
use, the facts may be shown in mitigation (Mass.) 356. The motive by which a de- 
of damages. Pierce v. Benjamin, 14 Pick, feiidant was controlled in converting prop- 
(Mass.) 356; Dolittle v. McCullough, 7 erty is only admitted when introduced to 
Ohio St. 299; Howards. Cooper, 45 N. H. repel any attempt by the plaintiff to recover 
339 ; Stewart v. Martin, 16 Vt. 397. In exemplary damages, but not in mitigation. 
Connecticut the sale of the converted prop- Harker v. Dement, 9 Gill (Md.), 7. A 
erty can be shown in mitigation of damages, plaintiff, in searching for his property, may 
if the process was in favor of the wrong- recover for money paid to satisfy an 
<ioer himself. Curtis v. Ward, 20 Conn, amount demanded by one in whose pos- 
204. But in New York the process must session he found the property, —• Keene v, 
come through the agency of a third person, Dilke, 4 Exch. ;j88, — or the amount he had 
and not by the wrong-doer. Ball v. Liney, to pay to obtain it at a wrongful public 
48 N. Y. 6. sale. Hurlburt v. Green, 41 Vt. 490; Bald- 

If the property is injured after conver- win v. Porter, 12 Conn. 473. An offer to 
si on, and the conversion was wilful, the return the property, which was rightfully 
wrong-doer must stand the loss. Jamison declined by the plaintiff, is no mitigation 
•2/. Hendricks, 2 Blackf. (Ind.) 94. In this of damages. Stickney v. Allen, 10 Gray 
case the owner cannot be compelled to (Mass.), 352. A part owner of a chattel 
accept the property in mitigation of dam- may sue in trover for his interest in it ; 
ages.^ Green z/. Sperry, 16 Vt. 390; Hart but the defendant may show the joint inter- 
•w. Skinner, 16 Vt 138 ; Shotwell v. Wen- est of the others in evidence, in mitigation 
dover, i John. (N. Y.) 65. But if the prop- of damages. If the plaintiff is a tenant in 
«rty came lawfully into the defendant's common, then the defendant can plead 
possession, and the conversion was only in abatement. But if he neglects such a 
technical, and the property is in the same plea, he can then avail himself of the 
condition, the plaintiff will be compelled to plaintiff’s want of title to the whole prop- 
take it back in mitigation of damages, erty. Wright z/. Pratt, 31 Wis. 99; Sher- 
Earle z/. Holderness, 4 Bing. 462; Churchill man v. Iron Works Co., 5 Allen (Mass.), 
V. Welsh, 47 Wis. 39; Bucklin v. Beals, 213; Chandler Spear, 22 Vt. 3S8, Where 
38 Vt. 653; R. R. Co. V, Bank, 32 Vt. 639; a party sues two for a joint conversion, 
Cook V. Loomis, 26 Conn. 483; Thayer v. compromises with one, and takes judgment 
Manly, 8 Hun (N. Y.), 550; Rogers v. by default against the other, the measure 
Crombie, 4 Greenlf. (Me.) 274; Tracey of damages was the converted goods less 
Good, I Clark (Pa.), 472 ; Stevens v. Low, the amount received from the one with 

2 Hill (N. y.), 132. But this compulsion, whom a compromise was had, Heyer v. 

it would seem, is in the discretion of the Carr, 6 R. I. 45. 

court. Hart v. Skinner, 16 Vt, 1385 An action will lie for the conversion of 

Churchill v. Welsh, 47 Wis. 39. machineiy in a shop, where the defendant 

The wr^ng-doer cannot apply the pro- had usedT it, but had not converted it, or 
ceeds of the property to the plaintiffs use had actual possession of it, but refused to 
without his consent, and have it go in miti- have it removed by the rightful owner ; 
gation of damages. Wanamakere^. Bower, subsequently the defendant told the plain- 
36 Md. 42; Northrup v. McGill, 27 Mich, tiff that he relinquished all .claims to it. 
234; Brii^atd m. Stellwagen, 41 Mich. 54. This was held in mitigation of damages.* 
Jt the defendant took the property to sat- Delano v* Curtis, 7 Allen (Mass.), 470. 
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Judgment. 


CONVERSION. 


Equitable ConyersioxL 


13. Judgment. — Judgment in trover for the value of the chattels 
vests the title in the defendant, according to some decisions.^ But 
the present rule undoubtedly is that judgment and the satisfaction 
thereof passes the title to the defendant. This obtaining of the 
value by the plaintiff operates as a transfer of the title from 
the time of the conversion.® 

14. Equitable Conversion, — The nature of conversion in equity is 
entirely dissimilar to conversion in trover. It has no point in 
common. By equitable conversion is meant the change of real 
property into personal, and personal into real, not actually taking 
place, but presumed to exist by construction or intendment of equity. 
Money directed to be used in the purchase of land, and land ordered 
sold and turned into money, are considered as that kind of prop- 
erty into which they were ordered to be converted, and this in 
whatever manner the direction is given, whether by will, contract, 
marriage articles, settlement, or otherwise. 

For certain purposes of devolution and transfer, and in order 
that the rights of parties may be protected, it is often necessary 
to regard property as subject to rules applicable to it in its changed, 
and not in its original, state, although there is no actual change.® 

15. Conversion of Wife’s Choses in Action by Husband. — Under the 
•common law, the wife’s choses^ or personals in possession, become 
the husband’s absolutely on marriage. He may dispose of them 
during his life without the wife’s consent. He may bequeath them 
by will ; and after his death such choses are regarded as assets of 


1 . Carlisle v. Burley, 3 Me. 250; Rogers the defendant's possession, by direction of 

V. Moore, Rice (S. Car.), 60; Bogan v. plaintiff to be sold, it is not conversion, 
'Wilburn, x Spears (S. Car,), 179; Floyd®', provided the defendant paid the proceeds 
Brown, i Rawle (Pa.), 121 j Marsh v. Pier, on debts of the deceased: he did not use 
4 Rawle (Pa.), 273 ; Fox v, N. Liberties, 3 the property for himself, but for the benefit 

W. & S. (Pa.) 103; Merrick’s Estate, 5 W. of the estate. Rutherford z/. Thompson, 
Sc S. (Pa.) 9; Curtis v. Groat, 6 Johns. 14 Oregon, 236. 

<N. Y.), 168 ; Fox V, Prichett, 34 N. J. 13; 3 . Craig v. Leslie, 3 Wheat. (U. S.) 563; 

Murrell v Johnson, i Hen. & Munf. (Va.) Peter Beverly, 10 Pet, (U. S.) 532; Tay- 
450; White V. Philbrick, 5 Greenlf. (Me.) lor®'. Benham, 5 How. (U. S.) 233; Lonl- 
147. lard V, Caster, 5 Paige (N. Y.), 172; Rhine- 

Hepburn v. Sewell, $ Har. & J. (Md.) hard v. Harrison, Baldw. C. C. 177 ; Green 
six ; Stirling v. Garritee, 18 Md. 46S; v. Johnson, 4 Bush (Ky.), 164. Collins 
Bacon Kimmell, 14 Mich. 20X 5 Lovejoy Champ, 15 B. Mon. (Ky.) 1x8; Kane v. 
zj. Murray, 3 Wall. (U. S.) i ; Elliot v. Gott, 24 Wend. (N. Y.) 641 ; Lynn v. 
Hayden, 104 Mass. 180; United Society?'. Gephant, 27 Md. 547; Allison v. Wilson, 
Underwood, xx Bush (Ky.), 265; Smith 13 S. & R. (Pa.) 330; Morrow?'. Brenizer, 
V. Smith, 51 N. H. 571 ; Bell v. Perry, 43 2 Rawle (Pa.), 105; Burr w. Sim, x Whart. 
Iowa, 368; Brady?'. Whitney, 24 Mich. 154* (Pa.) 252; Parkinson’s Appeal, 8 Casey 
The present English rule is, that the (Pa.), 455; Scudder zr. Vanarsdale, 2 Beas. 
judgment and satisfaction transfer the title (N. J.) 109; Ex parte McBee, 63 N. Car. 
to the defendant. Brinsmead v. Harrison, 332 ; Smith ?». McCrary, 3 Ind. Eq. (N. Car.) 
L. R. 6 C. P. 584. 204 ; Pratt v. Taliaferro, 3 Leigh { Va.), 419 ; 

Where the judgment is for nominal dam- Tazewell?'. Smith, i Rand. (Va.) 3x3; 
ages, no property vests in the defendant. Brolasky Gaily, i P. F. Smith (Fa*), 509. 
Barb. ?'. Fish, 8 Blackf. (Ind.) 481 ; Brady The rule upon equitable conversions con- 
V. Whitney, 24 Mich. 154. - siders that which was agreed to be done as 

Where an executrix brings trover against done, provided such would be lawful and 
.a party for conversion of chattels belong- just. Baden?'. Countess, 2 Vem. 21 2 jLawes 
*ing to the estate, and the property came to ?». Bennett, i Cox, 167. 
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DeftnltioxL 


CONVEY. 


Definition* 


his estate, the title passing to the executor or administrator, to 
the exclusion of his wife, though she survives him.^ 

COBnrEY. — To pass or hand on to another. To transfer,^ espe- 
cially to transfer property. To pass a title to any thing from 

1 . Co. Litt. 3516; Legg 57. Legg, 8 Mass. Burr v, Browyer, 2 McCord (S. Car.), 36S ; 
98; Winslow V. Crocker, 17 Me. 29; Mor- Dumond v, Magee, 4 John. Ch. (N. Y.) 31*8. 
gan V. Bank, 14 Conn, 995 Hopkins v. Personal property bequeathed to the wife 
Covey, 23 Miss. 54 ; Cropsey v. McKinsey, without restrictions losses at once to the 
30 Barb. {N. Y.) 47 ; Carleton v. Lovejoy, husband, like other things in possession. 
54 Me. 445. Shirley v. Shirley, 6 Paige (N. Y,), 363. 

After the death of the wife her chases in Where real estate of wife is sold, and notes 
ctetion do not strictly go to the husband, given payable to her, the property then be- 
but he may recover them, as her adminis- comes personalty in the shape of a chose in 
trator; and after paying her debts, action. Taggart v. Boldin, 10 Md. 104; 

for which her assets will be responsible, McCrary «/. Foster, i Iowa, 271. The pro- 
though, as husband, he will then be no ceeds of a widow’s dower vest in the sec- 
longer liable for them, they will belong to ond husband. Ellsworth v. Hinds, 5 Wis* 
him. 6135 Bartlett v. Janeway, 4 Sand. (N. Y.) 396. 

This right is given by the English Statute Compare Barber v, Slade, 30 Vt. 191. If 
of Distribution, the provisions of which the husband refuses or neglects to reduce 
statutes have been re-enacted in most of his wife’s ckoses in action to possession, the 
the United States. Whitaker z;. Whitaker, property still vests in the wife. Mellinger 

6 Johns. (N. Y.) ri2; Biggert v, Biggert, v. Bausman, 45 Pa. St. 322. 

7 Watts (Pa.), 563. By collecting money At the present time the wife’s right to her 
on her chases in action^, and appropriating it, separate property is regulated by statute* 
it becomes his own by this conversion; The common law rule has been abrogated, 
though in Pennsylvania this taking is only or greatly modified, in all the States. 

^ima facie evidence of his conversion. See Husband and Wife, Marriage, etc. 
Estate V. Hinds, 5 Whart. (Pa.) 138. The 2 . Thus, in construing the following in- 
same doctrine is held in other decisions, strument, “ I have this clay conveyed a note 
In re Gray’s Est. i Pa. St. 337 j Tirabens v. to J. E. S. against D. G. for $117.39, < 5 ated, 
Katz, 6 W. & S, (Pa.) 290 j Stanwood v. etc., which note I hold myself accountable 
Stan wood, 17 Mass. 57 ; Phelps v. Phelps, for the payment thereof, on condition the 
20 Pick. (Mass.) 556; Manston v. Carter, saidj. E. S. uses proper exertion to col- 
12 N. H. 159. An assignment in bank- lect the same ; ” 2x1^ holding the word 
ruptcy, or under insolvent laws, of her hus- “ conveyed ” did not import a consideration, 
band, will not pass her property or right of the court, Parker^ y., said, ** It was ar- 
survivorship. If the husband dies before gued before us that the word * conveyed ’ 
the assignee reduces the wife’s choses in in this guaranty imported a consideration, 
action to possession, they survive to her; and it was claimed to be equivalent to the 
though in Pennsylvania, by statute, they word * sold.’ But I do not so understand 
pass to the assignee at once. Rich wine v. its meaning. Webster defines it as signi- 
Heim, i Pa. St.^ 373, Her right of survi- fying ‘to carry, to bear, to pass, to transfer; 
vorship holds in case the husband has to pass a title" to any thing from one person 
placed the wife’s choses as collateral seen- to another, as by deed, assignment, or 
rity. Hartman v. Dowdel, i Rawle (Pa.), otherwise.’ I may convey a farm without 
279. A husband in a representative capa- any consideration. The word is used in 
city cannot convert his wife’s chattels, so this instrument as synonymous with trans- 
that her right of survivorship will not be fer, and certainly a promissory note may 
sustained. Estate v. Kintzinger, 2 Ashm. be conveyed or transferred without consicl- 
(Pa.) 455; Mayfield v. Clifton, 3 Stew, eration. It passes by delivery, and may be 
(.\la.) 375. Where a husband is compelled by gift. In Newcomb Clark, 1 Denio 
to apj>ly to the chancery courts to recover (N. Y.), 226, it was held that the word 
hi.s wife’s choses in action, he will be re- ‘agree’ in a contract did not import a 
quired to make a reasonable provision for consideration. In that case, as in this, the 
the support of his wife and children. These question was whether there was a consid- 
provisions are to be commensurate with eration expressed so as to take a promise 
her personal fortune, including what the to pay the debt of a third person out of 
husband has received heretofore. Howard the statute of frauds. I think the word 
V. Moffat, 3 John Ch. (N. Y.) 206; Dear- ‘convey’ neither expresses, nor even im- 
ing V, Fitzpatrick, t Meigs (Tenn.), 551 ; plies, that any thing was paid, or promised 
Kenny v* Udall, 5 John. Ch. (N. Y.) 464; to be paid, for the conveyance.” Spicer v* 
Duval V. Bank, i GiU.& John. (Md.) 282; Norton, 13 Barb..(N. Y.) 542, 
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writing? It is a question of construction ** convey” an indefeasible title; and must 
merely. And the must have the same undertake to “convey,” not the grantor’s 
force in all of contract. In contracts interest in the land, but the land itself, in 
•of this kind, as well as all others, we must such a manner that the grantee is not to be 
frequently resort to the proof of the cir- disturbed by any one. Gibson v. Chauteau, 
•cumstances attending the transaction, al- 39 Miss. 53S. 

though not specified in the writing, in order Orant, bargain, sell, and convey. — These 
to determine the force of the terms used, words, except where it is especially pro- 
Hence, when it is shown in the present vided by statute, do not imply any cove- 
case, that both the parties, at the time of nants in a deed of conveyance of land in 
the contract being made, understood that fee-simple. IJethell v. bethel 1, 54 End. 
ihe plaintiff had only a leasehold title 42S ; Frost v. Raymond, 2 Caines (N. V.}, 
to the premises, and that no other could iSS. 

be obtained, we should not consider the Therefore, where there is an agreement 
contract as extending beyond the convey- to “ convey ” land in fee-simple, it is satis- 
ance of such a title. To that extent, from fied by a conveyance without covenants, 
the terms used, it is very obvious the plain- Fuller v. Hubbard, 6 Cow. (X. V.) 13. See 
tiff did intend to bind himself to convey an Nixon v, Hyserott, 5 Johns. (N. Y.) 58. 
unincumbered title. This he had it not in Power to convey. — Where a testator, by 
his power to do. The defendant, therefore, his will, gave hi.s executors “ full power and 
was not obliged to part with his money, authority to convty in fee-simple absolute, 
(Gazley v. Price, i6 Johns. (N. Y.) 266; or otherwise in their discretion, all or any 
Parker v, Parmelee, 20 Johns. (N. Y.) 130; portion of my real estate, and to execute 
Ferry Williams, 8 Taunton 62.) Where and deliver all proper deeds and instni- 
the contract refers to the instrument only, ments in writing therefor,” it was held 
I think an obligation to ‘ convey ’ land % that the power to convey by all proper 
a good and sufficient deed, and to deliver deeds, etc., implied a power t(> sell. I lam- 
possession of the same, does require that ilton v, Hamilton, 98 III. 254. 
the defendant should either be in posses- While the word “ convey ” is a technical 
sion of the land, or at least that there term relating to the disposition of interests 
should not be, at the time of the execution in real property, see opinion of Wright., 
of his deed, an adverse possession, so as to y., in Dickerman v. Abrahams, 21 Barb, 
render the deed inoperative.” Lawrence (N. Y.) 551, 561 ; yet where, by an ante- 
s'. Dole, 1 1 Vt. 549. nuptial deed of settlement, it was stipu- 

Give, grant, and convey. — These words lated that the wife should be permitted to 
are as comprehensive as any that can be make what disposition of the trust proi> 
used to “convey” the legal title. Young erty she might choo.se, and that she should 
Ringo, I T, B. Mon. (Ky. ] 30. have the absolute and entire control over 

So where a deed was in the following it, and dispose of the same by deed, will, 
words, — “ For, and in consideration, etc,, or otherwise at her pleasure, and the trus- 
I do hereby assign and convey to James tee covenanted to “convey ” the said e.s- 
Coleman my right and title in said decree, tates and property as she should direct, it 
and to the mortgage and mortgaged prop- was /leld^ that the term “ convey ” must 
erty therein specified, etc. Wm.May.” Seal, have been used as well in reference to the 
— the court, Mills, y,, said, “The expres- personal as to the real estate, the court 
sions used in this instrument, however in- saying, “ The term * convey,’ although usu- 
formal and summary, certainly include the ally applied to real estate, is very compre- 
mortgaged estate; and the words used, hensive in its meaning, and implies a 
especially the term * convey,’ we conceive transfer and assignment of personal prop- 
are in meaning and effect sufHcient to an- erty also. By reference to the recital in the 
swer the requisites of a grant at common deed and the covenant of the husband, wc 
law, and under our statute concerning con- are enabled more fully to see in W'hat sense 
veyances, and to carry with it the legal es- the parties thereto understood it. In the 
tate, and vest it in the grantee.” Patterson recital it appears that the parties had 
zf, Carneal, 3 A, K. Marsh, (Ky.) 618 ; s. c., mutually agreed that the intended husband 
4 Wheel. Am. Com. Law, 349. should not interfere or meddle with her 

The true meaning of “ convey ” must be present or future acquired property, 
decided in each case by its special circum- whether real or personal, and that tHe 
stances ; for an agreement to “ convey ” by defendant should be permitted to make 
a quitclaim deed has reference to the title what disposition of the said property she 
onW as it was at the time of agreement, might choose. And her intended husband 
and not to one subsequently acquired, covenanted that she might have the entire 
Woodcock Bennet, i Cow. (N. Y.) 711. and absolute control over it, and dispose 
And a deed purporting to “ convey ” a of the same by deed, will, or otherwise, at 
fee-simple absolute, in order to pass a sub- her pleasure. The intention of the defeiul- 
sequently acquired title, must undertake to ant, and of the person next most interested, 

130 





CONVEY. 


Da£Lxiitiou» 


To cause to pass by any channel, as to convey water by pipes.^ 


was, that she should have the absolute con- of personal chattels, and as we are called 
trol of the property, and dispose of it at upon to criticise the language she used, 
her pleasure. To carry out this intention, and ascertain the ideas it might properly 
the trustee covenanted to *■ convey ’ the convey, our opinion is, that, considering the 
said estates and property as she should subject to which the words referred, they 
direct. The term ‘ convey ’ must have do not mean that any thing more was done 
been used as well in reference to the per- than was necessary to transfer the property 
jual as to the real estate.” Laycrott v. in the articles from the owner to Mrs. 
.ledden, 3 Green Ch. (N. J.) 512, 5^2. Brown, and that from them it cannot be 
Sold and conveyed. — Where a plaintiff in inferred that there w'as an instrument in 
replevin, in order to prove property in him- writing, that being unnecessary.” Brown 
seif, offered in evidence a deposition in v. Fitz, 13 N. H. 283. 
which it was stated that the plaintiff’s wife’s 1 . Where an agreement reserved the 
father “ sold and conveyed ” to her the arti- privilege of using all the water of a spring 
cles replevied, before her vtarriage, it was as formerly “ conveyed,” it was keld^ that 
objected that the testimony was incompe- the word “ conveyed ” meant the manner of 
tent, because the language used by the wit- conducting the water, and did not refer to 
ness proved that the contract of sale and the conveyance of the right ; the court, 
conveyance was in writing. But the court Blacky y., saying, “ The judge of the com- 
keld otherwise ; Gilchristy J.y saying, “ If, mon pleas thought that the agreement of 
from the testimony of the witness, it must i836established a privilege to use the water, 
be inferred that a bill of sale of the goods, as it had been used previously. The plain- 
er some written contract, was made by the tiff contends that it created alright limited 
father of Mrs. Brown, at the time to which and defined by the terms of the old grant, 
the witness refers, the instrument should be We arc of opinion that the court below was 
produced, or its absence accounted for ; right. The main argument of the plaintiff 
and, unless that be done, there will be no in error i.s, that the word * convey ’ must 
•evidence of property in the plaintiff. The be taken in its technical sense. It is true 
•first inquiry, then, is, whether the words that a term of art in the law, when used in 
‘sold and conveyed’ be susceptible of the a written contract, is always understood by 
construction put upon them by the counsel the courts according to the meaning which 
for the defendant. According to the most they have agi*eed to impress upon it, unless 
approved modern lexicographer, the word very strong reasons can be adduced to 
‘sell ’ is used ‘where something is given show that the parties meant something else 
•or delivered in exchange for money, 01 by it ; for instance, heirs and heirs of his 
security for money.’ The word ‘convey’ body have a certain legal meaning, which 
means ‘ to carry,’ ‘ to transport,’ ‘ to take will adhere to them until the contrary in- 
to or from,’ * to import.’ — RichardsoiCs tent be clearly established, though it is well 
Netv English Dictionary y in Verb. Accord- known that many, perhaps most, unpro- 
3ng to Jacobs, a sale is the transferring the fessional persoiis, use them as synonymous 
property of goods from one to another, with childrefi. But it often happens that 
upon a valuable consideration,* and such w’e have one and the same word for two 
is substantially the meaning given it by ideas totally different. Of such a word we 
Chitty and Comyn on contracts. A ‘ con- can never know the meaning, except by 
veyance ’ is a deed which passes or conveys reference to the context. There is no bet- 
land from one to another. — Joe. Law Diet, ter example of this than the word * con- 
in Verb. But whether the definitions given vey,’ which may mean to conduct water 
by Jacobs be technicallj correct or not, the from place to place, or to transfer title from 
meaning of the words is to be ascertained one person to another. Assuming that^ in 
by the context. The witness was speaking the latter sense it is a term of art (which 
of property, a sale of which need not be it is not), we are still bound to receive it in 
proved by an instrument in writing. The its other meaning, if water was the subject- 
defendant’s argument is, substantially, that matter spoken of, since it would be absurd 
by using the words ‘ sold and conveyed ’ to speak of * conveying water,’ in a techni- 
the same idea is communicated as if she cal sense, from a spring to a paper-mill, 
had said ‘ sold and conveyed by an instru- Now, it was water that the agreement said 
ment in writing.’ Now, the word ‘sale’ should be ‘ as it has formerly been 

does not imply a written contract. The conveyed.’ The grammatical structure of 
word ‘convey,’ if it imply a written instru- the sentence leaves this in no doubt. The 
ment, refers to a deed of land. Had she right or title is not referred to. The pro- 
been speaking of land, as it can be con- noun it can have no antecedent except 
veyed only by deed, the word would have water Edelman v. Yeakel, 27 Pa. St. 
implied a deed; but she was speaking only 26. 
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OONVEYAirCE. (See Abstract of Title ; Acknowledg- 
ment ; Agencv ; Ambiguity ; Adverse Possession ; Deeds.) 
— The act or instrument by which property in real estate is 
transferred.^ A general word, comprehending the several modes 
of passing title to real estate.^ The following instruments 

1 . This definition was given by charge on the equity of redemption in an 

y., in a case which decided that an inden- estate, a ‘conveyance* within the meaning 
ture to lead to the uses of a common of the act ? There is no magical meaning 
recovery was a “conveyance” within the in the word ‘conveyance;’ it denotes an 
meaning of the recoiding acts, and that instrument which carries from one person 
where that part of such an indenture which to another an interest in land. Now, an 
was executed by the recoveror was acknowl- instrument giving to a person a chaige 
edged and recorded, it was not necessary upon land, gives him an interest in the land 
that the part signed and sealed by the — if he has a mortgage already, it gives 
recoveree should be acknowledged and him a further interest; and so, whether 
recorded; the judge saying, “As grantor made in favor of a person who has already 
p the most comprehensive word to signify a charge, or of another person, it is a ‘ con- 
one who conveys lands, so ‘ conveyance * is veyance ’ of an interest in the land.” Cred- 
the common statute word to intend the land v. Potter, lo L. R. Ch. App. 8.^ 
deed, the act or instrument, by which prop- 2 . In construing the Mississippi code, 
erty in real estate is transferred.” Dudley which provides that “ no conveyance or 
V, Sumner, 5 Mass. 438, 472. incumbrance for the separate debts of the 

\xi holdmgi}ci2X a freehold estate can only husband shall be binding on the wife be- 
be conveyed by a deed or writing under yond the amount of her income,” the court, 
seal, the court, Scott.^ y., said, “It has Shnball^ C. y, said, “The plain policy of 
been argued that there is nothing in our the statute is, that she may^ sell her proi)- 
statute concerning ‘ conveyances * which erty, transfer or mortgage it. But if she 
requires an instrument conveying lands to pledges it as a security for the separate 
be sealed. The statute uses the word debt of her husband, whether that pledge 
‘ conveyance ’ to designate all instruments is by a ‘ conveyance ’ absolute, by mort- 
conveymg lands from one to another, gage, or by deed of trust, it shall only have 
Blackstone says, deeds, which serve to con- a limited effect. The legislative intention 
vey the property of lands and tenements is that she shall not, beyond the income, 
from man to man, are commonly denomi- make her property a security for her hus- 
nated conveyances. 3 Blackstone, 309. band’s debt, either by ‘conveyance or in- 
We have seen that, in England, the word cumbrance,’ that is, by any form of instru- 
‘ conveyance* carries with it the idea of a ment by which, under the law, a lien or 
sealed instrument. This word is used by hypothecation can be created. It will be 
our legislature in the sense in which it is observed that the word ‘ conveyance ’ is 
understood in England. This seems ap- separated by the disjunction ‘ or * from * in- 
parent from the twenty-sixth section of the cumbrance.*^ Those words are not used to 
act relative to ‘conveyances,* which de- convey the same idea. ‘Conveyance, ’being 
dares that no covenant expressed or im- a general word, comprehends the several 
plied, in any ‘conveyance,’ shall bind a modes of passing title to real estate. It is 
married woman, etc. A covenant cannot defined to be Uhe transfer of the title of 
be created but by deed. The legislature, land from one person, or class of persons, 
then, must have had in mind the idea of a to another.’ i Bouv. Law Die. (12th ed.) 
sealed instrument, when the word ‘ con- 361. . . . We think that it is used in this 
veyance ’ is used.” McCabe Hunter, 7 statute in its general sense.” Klein v. Me* 
Mo. 355. Namara, 54 Miss. 90. 

In holding that a further charge in favor So in holding that a colorable sale and 
of the first mortgagee of land requires transfer of personal property, although void 
registration, the court, Lord Cairns^ Z. C, as against the creditors of the vendor, do 
said, “The question, then, is, whether the not amount to an act of bankruptcy within 
further charge of Potter & Brown was a the bankrupt law of the United States, un- 
‘deed or conveyance' within the meaning of less executed by a fraudulent deed or ron* 
West Riding Registry Act. The wording veyance^ the Sewall, y., said, “The 
of the act is not very clear, but we cannot transfer in this case was by a bill of par- 
read the first section without seeing that the cels, a writing without seal, with a receipt 
documents intended to be registered were for the amount, and a delivery of the arti- 
all deeds and ‘ conveyances ’ of or affect- cles sold by this memorandum. This ‘ con- 
ing lands within the West Riding. Is, then, veyance ’ was not, in the opinion of the 
an instrument not under se^, giving a court, a ‘conveyance* of chattels in the 

132 



Befinition. 


CONVEYANCE. 


BefinitiozL 


have been held to be conveyances : ^ The instrument or means 

technical sense, or according to the legal ‘conveyance,’ as used in this statute, a 
construction of the clause cited from the meaning is given to the word which makes 
statute. Whatever may be the loose and it import something different from the other 
popular sense, or possiole applications, of word, deed^ and so shows that the legisla- 
the term ‘conveyance,’ the legislature are ture did not use the word idly and in vain, 
not understood to speak in an indetermi- If, on the other hand, we cannot hold the 
nate manner, especially if that construction will to be a ‘ conveyance ’ without pervert- 
vvould violate any general principle of juris- ing the proper legal import of the word, 
prudence. For in making a statute the and using it in a sense unknown to the law, 
legislature are understood to refer them- then we should hold ‘wills’ not to be 
selves to existing customs and rules, or, in comprehended in the word ‘ conveyance,* 
other words, when using technical terms, to even though we should be driven in conse- 
employ them in a precise and technical quence to admit that the legislature must 
sense.^ The same term ‘ conveyance ’ is have used the word idly, and without intend- 
used in speaking of the transfer of lands ing that it should convey any distinct mean- 
and chattels, and different meanings must ing ; for, in fact, we know that this is noth- 
be given to the same word to apply it to ing more than they do in an abundance of 
the transaction in question.” Livermore v. instances, which it would be easy to quote. 
Bagl^, 3 Mass. 487, 510. It does not occur to me that, besides a 

1. Wilis. A will is, in contemplation of deed, there is any other instrument for con- 
Jaw, a “ conveyance,’ ” therefore, under the veying land which can be registered, unless 
act 3 Viet. c. 74, sec. 16 (Canadian Stat- it be a will. Does a will, then, according 
ute), which renders valid any deed or con- to proper legal construction, come within 
veyance that may be made for the benefit of the meaning of the w^ord ‘ conveyance ’ 'i 
the Church of England, provided that such or, in plain words, is a will a ‘ convey- 
deeds and conveyances shall be made and ance’.^ 

executed six months, at least, before the “In Sheppard’s Touchstone, pages t,2, 
death of the person conveying the same, we are told that the common or geneial 
and shall be registered not later than six * assurances or conveyances ’ of the king- 
months after his decease, it was held that dom that are made between subject and 
a person may devise, as well as grant, by subject, and are of ordinary and daily use 
deed, lands to the Church of England, for the for the transferring of lands, tenements, 
purposes of that act ; Robinson^ C. y., say- and hereditaments from one to another, 
ing, “ It is a general principle in construing are of ten kinds, two of which are by mat- 
statutes, that we are to assume that the ter of record, namely, fine and recovery; 
legislature did not use words idly, and with- and the rest are by matter of deedR Mr. 
out intending that any meaning* should be Preston corrects this passage by inserting 
attached to them. On the contrary, where in a parenthesis “ (or in pais or by will, 
they enumerate several things, as in this and commonly termed matters in faii)P 
act, we are to give a several and distinct And he enumerates the eight kinds of 
meaning to each word used, as if to express “conveyance,” intended by Sheppard; 
something distinct, whenever we can do so namely, (i) by feoffment, (2) grant, (3) bar- 
without departing fi’om the natural and gain and sale, (4) lease, (5) exchange, (6) 
proper use of language. This rule holds surrender, (7) release or conveyance, (8) by 
in the construction of all statutes. We are, devise, or by last will and testament. We 
therefore, in the first instance, to suppose see, then, that both by the author of the 
that when the legislature, throughout this “ Touchstone,” and by his learned editor, 
clause, with one exception, used the words Mr. Preston, wills arc classed among the 
deed or conveyance, they did not mean deed common “ conveyances ” of the kingdom, 
alone ; for, if they did, there was then no though the “ Touchstone ” does not draw 
use for the words ‘ or conveyance,’ as they the distinction which Mr, Preston does, and 
would signify nothing. We must ask our- would even reckon them among “convey- 
selves then, in the first place, is there any ances ” by deed. Mr, Preston adds after- 
thing besides a deed by which lands may wards, “ A feoffment, gift in tail, or lease, 
be made to pass, and which may by law be as an exchange in one county for other 
registered f A * will ’ is an instrument by lands in the same county, or a surrender, 
which lands may be passed, and which may may be without deed, as distinguished 
be registered as this statute requires ; and from a mere writing, and a writing is nece.H- 
it is something different from a deed, and sary only on account of the Statute of 
not included in that term. • Then the next Frauds, 29 Car. II. c. 3* and a devise is an 
question is, can a will be properly said to assurance by mere writing, with or w'ithout 
be a ‘conveyance ’ ? If it can be, then by seal, and not by deed.” Mr, justice Plac/r- 
taking wills to be included in the word stofte, in his Commentaries, voU ii- p* 37S, 
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says, “The last method of ‘conveying’ real in ]Mississippi, in deciding that a mortgage 
property is by devise and in page 378 he in fee, made by the husband during cover- 
adds, “A will of lands is considered by the ture, bars his widow of dower, the court, 
courts of law, not so much in the nature of Simball^ y., said, “ A mortgage in fee serves 
a testament as of a ‘conveyance,’ declaring a complex purpose: it is a security for a 
the uses to which lands shall be subject, debt, and at the same time a ‘ conveyance ’ 
with this difference, that in other coiwey- of the estate. In strictness it creates a 
ances the actual subscription of the wit- conditional estate, or an estate upon defeas- 
nesses is not required by law, but in devises ance. ... We are unable to discover the 
of lands subscription is now absolutely reason why the husband may, for a valuable 
necessary by statute, in order to identify a consideration, convey absolutely, so as to 
‘ conveyance ’ which, in its nature, can never deprive the widow of dower, and yet a Ic.ss 
be set up till after the death of the devisor ; ‘ conveyance ’ by way of mortgage not bo 
and upon this notion, that a devise affect- within the act. Both are within its letter, 
ing lands is merely a species of ‘convey- If the husband should convey absolutely t<v 
ance,’ is founded this distinction betwixt his creditor, in satisfaction of his debt, it 
devises and testaments of personal chattels, would hardly be pretended that the claim 
that the latter will operate upon whatever to dower would not be terminated. If ho 
the testator dies possessed of, — the former conveys conditionally, as .security for the 
only upon such real estates as were his at debt, the husband may redeem in his life- 
the time of executing and publishing his time ; if he fails, ^ she may redeem, and 
will.” In Harwood 2/. Goodright, Cowper, call upon the heir for contribution; or, 
90, Lord Mansfield observed, “But a de- upon foreclosuie, .she may be endowed out 
vise in England is an appointment of of the surplus. In employing the term in 
particular lands to a particular devisee, the dower act (art. 162, code 467), ‘con* 
and is considered in the nature of a ‘con- vcyance,’ ‘conveyed,’ we supi:>ose that the 
veyance* by way of appointment, and upon legislature meant the sense in which the 
that principle it is that no man can devise word is ordinarily used in our jurisprudence, 
lands which he has not at the date of such It is a technical or ^/WvV/.technical word of 
‘ conveyance.’ Thus it appears that a de- precise and definite import. As defined 
vise is treated in law not merely as a byBouvier(i Law Die. Conveyana 

‘conveyance,* but as being emphatically is the transfer of the title to land by one 
a ‘ conveyance,’ so that on the principles of penson to another.’ ‘The instrument itself 
the common law nothing can pass under it is called a conveyance^ It is a general term 
but what the devisor, at the time of mak- indicating the several modc.s of^ |>assing 
ing his will, was in a condition to convey, title. Such was the import given it in Sc.s- 
\Ve cannot therefore hold, in the face of sions v. Bacon, 23 Miss. 273. The wife had 
these authorities, that the word ‘convey- power, with the concurrence of her hus- 
ance ’ cannot include a devise.” Baker v. band, to ‘ convey ’ her separate projjerty. 
Clark, 7 U. C. Q. B. 44. The objection was, that this did not author* 

But a gift of personalty is not a “con- ize her to mortgage it. But, argued tijc 
veyance ; ” and therefore, where an act court, as the major includes the minor, if 
(April 26, 1855, sect. It) declared, “No she may ‘convey ’absolutely, it Ks clear that 
estate, real or personal, shall hereafter be she could exercise the less power of making 
bequeathed, devised, or conveyed to any a ‘conditional conveyance.’ . . . We are 
body politic, or to any person in trust for conducted to these conclusions, that a mort- 
religious and charitable uses, except the gage in fee, executed by the lui.sband during 
same be done by deed or will, etc., at least the coverture, in good faith to secure a 
one calendar month before the decease of debt, is a ^conveyance for a valuable con- 
the testator or alienor,” and A, having sideration within the statute,’ and imposes^ 
made a will whereby she bequeathed lega- an incumbrance upon the estate, to which 
cies to charities, on finding her death im- the dower of the widow is subordinate.” 
minent, executed a power of attorney to B, Pickett Buckner, 45 Miss. 236. 
with instructions to sell her loans, and pay bo in California, the words *^eonveyanef 
the amounts of her charitable legacies from of real property,” as used in sections 1215 
the proceeds, all of which was done in her and 1214 of the civil code, section 1215 of 
lifetime, but A died within a calendar which define.s the term “conveyance*’ used 
month of the date of her will, and while in the two preceding sections as embracing 
the proceeds of the sale of the loams was every instrument in writing by which any 
still in B’s hands, it was held that such a estate or interest in real property is created^ 
gift of personalty, not being a “convey- aliened, mortgaged, or incumbered, or by 
ance” of property, was valid. McGIade’s which the title to any property may m 
Appeal, II Weekly Notes of Cases (Pa.), affected, except wills, was held to include 
* 52 ; mortgages. Odd Fellows’ Sav. Bank 

Itoirtgages. — In some States, mortgages Banton, 46 Cal. 603. See Call tt. Hastings^ 
, aave been held to be “conveyances.” Thus 3 Cal. 179. 
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In Iowa also, where the homestead stat- 
ute provides that the homestead of every 
head of a family shall be exempt from 
judicial sale when there is no special decla- 
ration of the statute to the contrary, among 
which exceptions is, debts created* by writ- 
ten contract by persons having the power 
to convey, and expressly stipulating that 
the homestead should be liable therefor, the 
court held, under a further provision of 
the same statute to the effect that a “ con- 
veyance ** by the owner is of no validity 
unless the husband and wife (if the owner 
is married) concur in and sign such con- 
veyance ; that it was not essential to the 
validity of a mortgage of property occu- 
pied as a homestead, in the execution of 
which both the husband and wife concur, 
to expressly describe the property as a 
homestead, and to state that it is with ref- 
erence to that fact that the “ conveyance ” 
is made ; Baldwin, y., saying, “ It is not 
claimed by the complainant that the home- 
stead of the defendants is liable under 
either of the exceptions as above stated ; 
but it is submitted that the mortgage 
sought to be foreclosed is a ‘ conveyance ' 
within the meaning of said section 1247, 
and that, when the defendants concurred 
in and signed the same, they thereby waived 
their right of exemption, and, when thus 
waived, their equity of redemption is lia- 
ble to be foreclosed* in the same manner as 
though the mortgaged proj^rty did not 
constitute the homestead. Did the legis- 
lature, in the adaption of this section, in- 
tend to embrace mortgages within the 
meaning of the term ‘ conveyance * ? Giv- 
ing to the word ‘ conveyance ’ a construc- 
tion according to the approved usage of 
language, or the peculiar and appropriate 
meaning it has received in law, would it 
not apply to or include mortgages, as well 
as absolute transfers of titles ? * A mort- 

gage is the € 07 weyance of an estate by way 
of pledge for the security of a debt, ancl 
to become void upon the payment of it.^ 
4 Kent Com. 138. mortgage may be 
described to be a conveyajice of lands oy a 
debtor to his creditor,^ etc. Bouv. L. *n. 
* Mortuum mdlmir, dead pledge, or mort- 
gage, is where a debtor actually conveys 
lands to his creditor,’ etc. Wal leer’s Am. 
I.aw, 293. * A mortgage is a conveyance of 
property, and passes it conditionally to the 
mortgagee/ United States v. Foster, 3 
Cranch (U. S.), 358. ^ A mortgage is not 
only a lien for a debt, but it is something 
more ; it is a transfer of the property itself 
as a security for the debt/ Conrad At- 
lantic Insurance Co., i Pet. (U. S.) 441. 
*• A mortgage is the conveyaiue of an estate/ 
I Hilliard on Mortgages, 2. * A mortgage 
not only creates a hen, but operates to 
transfer to the mortgagee a qualified or 
conditional estate,* etc. ; ‘ and a mortgagee 


is a purchaser within the meaning of our 
registry law/ Porter v. Green, 4 la. 571. 
The authorities, without exception, speak 
of a mortgage as a ‘conveyance.’ We are 
inclined to think that our legislature re- 
garded a ‘conveyance ’ within the meaning 
of this section, not only from the general 
signification of the word as applicable to 
mortgages, but by the use of the word in 
other sections of the code, adopted at the 
same time this section was. In section 
1232 the legislature provided that tlie form 
of a mortgage might be the same as a deed 
of ‘ conveyance,’ adding that it should be 
void on condition, etc. So also in section 
1256 it is provided that the owner of a 
homestead may change the metes and 
bounds thereof, but such change should 
not prejudice ‘ conveyances ’ or liens made 
or created previous thereto. What kind 
of ‘ conveyances ’ are here referred to ? Not 
absolute conveyances, because no change of 
boundaries by the owner of the homestead 
could prejudice the rights of the vendee, 
where he had a title in fee-simple. To say 
that it referred to any other than * condi- 
tional conveyances,’ would render this sec- 
tion meaningless.” Babcock v. Iloey, ii 
la. 375. 

So in the territory of Montana, it was 
held in January, 1887, that a “mortgage” 
is included within the words “grant or con- 
veyance ” as used in Rev. Stat. U. S. § 22C2, 
providing that any grant or conveyance 
made by a settler of lands pre-empted be- 
fore “ final receipt shall be null and void, 
except in the hands of a hona fide purchaser 
for value.” In this case the court, Bach, y.^ 
said, “ It is claimed by the appellants that 
the words ‘grant or tonveyance^ do not 
include a mortgage; that a mortgage by 
our laws does not pas.s the title to the land, 
but is a mere security or lien for the note. 
The authorities are at variance upon this 
question. The Supreme Court of California 
has held that such a mortgage was abso- 
lutely void, as against the mortgagor and 
his assigns, excepting a bona fide pur- 
chaser. See Bull v. Shaw, 48 Cal. 455. 
The Supreme Court of Minnesota held 
mortgages to be within the terms ‘grant 
and conveyance,’ and that they w'ere there- 
fore void, 'except as provided in the statute 
in several cases, among others in McCue v. 
Smith, 9 Minn. 259; Woodbury v. Dorman, 
15 Minn. 338, But the same court, in a 
later case, reversed that doctrine, and held 
that a mortgage was not included within the 
terms of the statute; and the court bases 
its decision upon the ground that a mort- 
gage is a mere security, and does^ not act 
as a comeyattce. See Jones v. Tainter, 1 5 
Minn. 512* The Supreme Court of Kansas 
holds, with the California Supreme Court, 
that a mortgage does come within the terms 
of the statute. Brewster v. Madden, 15 
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Kan. 249. In the case of O wings v. Licht- manner, with any person or persons what* 
enberger, 9 Copp, Land Owner, 197, in a soever, by which the title which he might 
letter dated Nov. 17, 1882, the Hon. Henry acquire from the Government of the United 
M. Teller, then Secretary of the Interior, States should inure, in whole or in part, to 
writes upon this question as follows : * It the benefit of any person except himself.* 
is claimed by plaintiff’s counsel, that the These words show the evident purpose of 
mortgage given by plaintiff before his re- the government ; and, in the light of those 
moval was a disposition of his homestead, words, the expression ‘ grant or convey* 
... I do not think this view of the case ance* is clearly meant to include a mort- 
can be maintained. At common law, the gage. But there is a still further reason tor 
title passed to the mortgagee ; but the rule such an interpretation. Section 2262 bc- 
of the common law has been changed by came a law in 1841. At that time, the 
statute in most of the States, and in such courts of the State of New York were 
States the legal title remains in the mort- the only courts that held that a mortgage 
gagor. In Nebraska, a mortgage of real was a security onl}. Even at this late date, 
estate is a mere pledge or collateral secu- the following States, Alabama, Arkansas, 
rity.’ We think the honorable Secretary Connecticut, Illinois, Kentucky, Maine, 
of the Interior and the Supreme Court of Maryland, Massachusetts, New Hampshire, 
Minnesota apply the wrong rule of inter- Ncwjerscy, North Carolina, Ohio, Pennsyl* 
pretation to the section 2262, by not first vania, Rhode Island, Tennessee, Virginia, 
ascertaining what the nature of a mortgage and West Virginia, hold the old common* 
is in Nebraska and Minnesota. They, in law doctrine that the mortgagee has the 
effect, declare that a United States statute legal title. In New York alone the courts, 
is to be interpreted through the medium of without the aid of a statute, hold a con- 
a statute of a State. Whatever may be the trary doctrine. In the other States which 
meaningof the words* grant or conveyance’ hold a mortgage not to be a conveyance, 
in section 2262, it is certain that there can- the rule depends uijon express statutes, 
not be two proper interpretations of the passed long after 1841, when section 2262 
same statute. It is equally certain that was made law by act of Congress. Then 
the section contains one rule of law, and we must consider what a mortgage was con- 
no more, on this subject, and that that sidered to be in the year 1841. And, so 
rule applies to mortgages upon pre-emption considering, we are forced to the conclusion 
lands, wherever situated, with the same that a mortgage is included within the 
force and effect. If the true interpretation words ‘ grant and conveyance,’ in section 
of that section is to be governed by the 2262, and that the mortgage sought to be 
character of a mortgage in the different foreclosed in thi^ action was absolutely 
States and Territories, there would be at void. The Supreme Court of the United 
least two distinct and contrary rules apply- States, as far as we can ascertain, has never 
ing to mortgages and pre-emption claims ; ruled upon this question ; but in the case 
for some of the States hold that a mort- of Warren v. Van Brunt, ic) Wall. {U. S.) 
gage passes the title, while others — by 646, that com t, speaking of the Minne.sota 
force of some statute, in most cases — hold cases, which held such mortgages void, saitl 
that a mortgage is a mere security. We (page 655), ** All contracts in violation of 
would then reach the conclusion that the this important provision of the act are void, 
validity of such a mortgage would depend and are never enftirced. It has been so 
uj)on the situation of the land. That, cer- decided many times by the Supreme Court 
tainly, cannot be the law. A mortgage of Minnesota. W e arc satisfied with these 
upon pre-emption lands, made before final decisions.” Bass t'. Baker, 6 Montana, 442; 
entry, is either valid or void under that sec- s. c., 12 Pacific Rep. 922, 
tion. If valid in any State, it is valid every- Again, in Wisconsin it has been Iieidl 
ivhere ; if void in one State, ^ it is void m that the term “ conveyance ” in the record- 
all States. The true rule of interpretation ing act includes a mortgage. Rowell t*. 
is, * What did Congress mean?’ The pur- Williams, 54 Wi«. 636. 
pose of Congress undoubtedly was to fur- Assignment of a Mortgage. — This also 
iiish all and every encouragement to settlers has been held to be a ** conveyance ** within 
wpoti the public lands, and to legislate so the meaning of the recording acts ; and in 
that, neither directly nor indirectly, by order to protect himself against a subse- 
virtue of the law should those lands be- quent bana fide purchaser of the mortgage, 
come the property of a few. And this whose assignment may l)e first recorded, 
section provides every possible safeguard the first assignee must record his assign- 
against any alienation by the settler up to ment. Bank for Savings in N. Y. Pn Frank, 
the time of the final * conveyance ’ by the 4$ N. Y. Super. Ct. 404* 
government. One portion of the section Release, So where a statute provided 
provides that the claimant shall make oath that every conveyance” of real estate* 
that *he has not directly or indirectly not recorded in the ofiSce of the proper 
made any agreement or contract, in any register of deeds, should be void against 
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of carrying or transferring any thing from place to place; a 

any purch^er in good faith, and for a val- In re Hunter, r Edw, Ch. (N. Y.) i, it was 
uable consideration, of the same real estate decided that where a person was to convey 
whose conveyance is first duly recorded, it an estate he must transfer “ the whole 
was held that a reknse^ as an instrument by title.” Mott v. Ruckman, 3 Blatch. (U. S.) 
which the title to real estate might be 71, decides that a charter party is not a 
affected in law or equity, was a ** convey- conveyance of a vessel, that it goes to 
ance ” within the meaning of the statute ; the use, and not the title.’ ” Perkins v. 
and a mortgagee having executed a sealed Morse, 78 Me. 17 ; s. c., 57 Am, Rep. 
instrument releasing a portion of the mort- 780. 

gaged land, which release was not recorded. But in California a lease fora term ex- 
and subsequently assigned the mortgage, ceeding one year was held a “conveyance ” 
on foreclosure and sale of the whole within the definition of that word as used 
iandj all of which, including the released in the recording act of 1850. Jones v. 
portion was purchased by defendant, it Marks, 47 Cal. 242. 

was held that as to the defendant the re- DecUration of Trust. — In Wisconsin a 
lease was void. Palmer v. Bates, 22 Minn, written instrument in the form of a memo- 
532. randum equivalent to a declaration of trust 

Quitclaim Deed. — Under the statutes in as to certain land, though not under seal, 
Wisconsin, this has been held to amount and without witnesses or acknowledgment, 
to a deed of bargain and sale, and there- was held to be a “ conveyance ” under the 
fore to be a “conveyance.” Cutler v. Wisconsin statutes- White v, Fitzgerald, 
James, 64 Wis. 173. 19 Wis. 480. 

Agreement creating an Easement. — As Charter Party. — The act of Congress 
an easement is an interest in real estate, entitled, “ An act to provide for record- 
under the Minnesota statutes, such an in- ing the ‘conveyances’ of vessels, and for 
strument is held to be a “ conveyance.” other purposes,” does not extend to char- 
Warner v. Rogers, 23 Minn. 34. ter parties. Hill & Conn. v. the steamer 

Leases. — A lease is not a “ conveyance,” ‘Golden Gate,” i Newb. Adm. (U. S.) 
and therefore it was held that a statute 308; Mott v. Ruckman, 3 Blatchf. (U. S.) 
providing that a wife may not, without the 71. 

joinder of her husband, convey certain real Coaveyauoe implies ao Coveaaats. 
estate, does not prohibit her leasing the Where A. gave to B. a power of attorney 
premises in her name alone fora term of to grant, bargain, sell, release, etc., in fee, 
years; the comx, Peters^ C. ft saying, “A certain lands, and on such sale “to exe- 
lease may be in a sense a ‘conveyance,* cute, seal, and deliver in the name of A. 
but such is not the common accepted nor such * conveyances ’ and assurances in the 
the accurate meaning of the term. When law of the premises to the purchaser, in 
we say premises are leased, we generally fee, as should be needful or necessary, ac- 
inean that the use of them is transferred ; cording to the judgment of B, his attor- 
and by the term conveyed, that the title is ney, it was held that B. had no power to 
deeded. ... An appeal to the authorities e-xecute a deed with the usual covenants of 
sustains the view advocated by the com- seisin, etc., so as to bind his principal, the 
plainant. Jacob’s Law Dictionary gives court saying, ‘ The attorney was authorized 
this as the old common-law definition of to sell and to execute conveyances and 
the word which is the key to the dispute: assurances in the law, of the lands sold, 

‘ “ conveyance ” is a deed which passes land but no authority was given to bind his 
from one man to another.’ In Abenroth principal by covenants. A ‘ conveyance ’ 
V, Greenwich, 29 Conn. 356, a party was to or assurance is good and perfect without 
convey a bridge to a town. The court said, either warranty or personal covenants ; and 
* To convey real estate is by an appropriate therefore they are not necessarily implied 
instrument to transfer the legal title to it in an authority to convey. All authority is 
from the present owner to another.’ In to be strictly pursued, and an act varying 
Mayor v. Mabie, 13 N. Y, 151, a question in substance from it is void.” Nixon v. 
arose as to the meaning of the word ‘con- Hyserott, 5^Johns. (N. Y.) 58. 
veyance ’ in a statute which provides that Lawful Deed of Coaveyance. — Where 
‘ no covenants shall be implied in any “con- one covenanted to give a “lawful deed of 
veyance ” of real estate ; and it was held cosweyance^'* he may be fairly understood to 
that a grant of wharfage for one year was mean a deed cotweying^ a lawful or good 
not a “conveyance” of real estate. In title; and he is bound to produce his title 
Tone V, Brace, ii Paige (N. Y.), 566, it was to the defendant, and offer himself ready 
decided that a lease for a term of years to execute a deed before he can recover 
was not, in the ordinary sense of the term, the consideration money. Dearth v. Wil- 
a “conveyance” of land. In the case of Hamson, Adm. of Welsh, 2 S. & R. 49S. 
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vessel or vehicle employed in the general conveyance of passen- 
gers. ^ 

CONVEYANCDTCl. (See Abstract of Title; Convey; Con- 
veyance; Deeds; Trusts.) — Conveyancing is that part of 
the lawyer’s business which relates to the alienation and trans- 
mission of property and other rights from one person to another, 
and to the framing of legal documents intended to create, define, 
transfer, and extinguish rights. It, therefore, includes the investi- 
gation of the title to lands, and the preparation of agreements, 

1, Public or Private Conveyance.— -Where sengers’ Assurance Co., 30 L. J. Excheq. 
an insurance company issued insurance tick- 317: *We ought not to give to these poli- 
ets against death “ caused by accident while cies a construction which will defeat the 
travelling by public or private conveyance protection of the assured in a laige class of 
provided for the transportation of passen- cases/ But independently of this. 'I'he 
gers,” in two forms or classes, one known as words ‘ private conveyance ’ reasonably,, 
the “travellers* risk,” the (jther as the and ex vi termini, include the case of a 
“general accident,” the latter being sold for person pursuing a journey, or travelling; 
the highest price, and an engineer holding l>y means of his own personal powers of 
the ticket “general accident” was killed locomotion; his limbs \yiih their miusdes. 
while on a railroad locomotive, it was held and tendons, bones and joints — the primi- 
that the deceased was insured against all tive universal ‘piivate conveyance* t>f 
accidents, without regard to the capacity man. ‘Conveyance* is the instrument 
in which he was acting ; that the ticket or means of carrying or transferring any 
was intended to cover the accident by thing from place to place. It is dcrivctl 
which he met his death, and that the insuf- from con (with, by, along) ami 7 nn (the 
ance company was liable. Brown %>, Rail- way). It is used in this sense in the Scrip- 
way Passenger Assurance Co,, 45 Mo. tures, where it is said that the Saviour had 
221. conveyed himself away. . . . And so in 

Under a similar policy, a passenger in- ordinary language, and in every-day life, 
jured while walking a short distance be- Should’a court direct its officer to ^convey 
tween a connecting steamboat and railway the prisoner to jail,’ no one will doubt that 
line, even though cabs were standing for the prisoner’s walking to the place dcsig- 
hire, which might have been used, was nated would be a literal and exact corn- 
entitled to recover on the policy. North- pliance with the order. If one were to say 
rup V. Railway Passenger Assurance Co., to an intruder * convey yourself away,* the 
43 N. ¥.516. speaker would have no idea hut lh*at the 

On the other hand, where one took out party should walk oK ; nor would the party 
an accident policy of insurance on his life, himself expect that any thing else was 
while “travelling by public or private con- meant.” But the court, C, J,, saitl, 

veyanceP and having performed a part of “ That the deceased was travelling is clear 
his Journey by steamer, which brought him enough, but was travelling on foot, travel- 
lo a certain village, he walked thence home ling by public or private conveyance, 'J'hc 
about eight miles, it was held that while contract must receive the construction 
thus walking, he was not travelling by which the language use<l fairly warrants, 
either public or private conveyance. It was What was the understanding of the parties, 
argued by counsel that, “ In Northrup rc or, rather, what understanding must natu- 
Railway Passenger Assurance Co., 43 N. Y. rally have been derived from the language 
516, the contract was against accident while used? It seems to us that walking would 
travelling by public or private conveyance not naturally be presented to the mind as 
provided for the transportation of its pas- a means of public or primte conveyance. 
sengers. Yet the company was held liable Pttblic conveyance naturally suggests a ves- 
though the death wa.s caused while the sel or vehicle employed in tne general 
party was walking from a steamboat land- conveyance of passengers. Private com^ey* 
ing to a railway station, a distance of ance suggests a vehicle belonging to a pri- 
seventy rods. This c^e regards the walk- vate individual. If this was the sense in 
ing M part of the original journey in the which the language was understood by the 
public or private conveyance, and wisely ; parties, the deceased was not, when in* 
for f^ persons on a long journ^ are all jured, travelling, within the terms of the 
the time in the rail carriages. The case policy. There is nothing to show that ft 
does but carry out the injunction given by was not.” Ripley v. insurance Co« i6 
Cackburn, €. % in Trew v. Railway Pas- Wall, (U. S.) 336. 
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COBTYICTIOir. — The act of finding guilty of any crime, before 
a legal tribunal. This word is used sometimes as meaning the 
verdict of a jury, and at other times, in its more strictly legal 
sense, for the senteiice of the court For examples, see the notes : 
where held to imply a judgment;^ where held an adjudication 

and given all the powers in civil matters the parties prosecuted pleaded guilty. The 
conferred upon justices, had jurisdiction defendants contend that the ‘conviction* 
over violation of the license laws, the took place at that time. The plaintiff, on 
court, Young, C. J., said, “ The difficulty, the other hand, says that there was no 
as it appears to me, has arisen out of a ‘ conviction * then, nor till the parties were 
misapprehension of the scope and meaning subsequently brought up^ and received the 
of the words ‘convicted’ and ‘conviction,* sentence of the court. The word ‘convic* 
in the License Law, chapter 75. It was tioii* is undoubtedly verbum CRijutvocum. 
argued that a * conviction ’ necessarily and It is sometimes used as meaning the ver^ 
exclusively applies to a criminal offence, diet of a jury, and at other times in its 
punishable as a misdemeanor, and the more strictly legal sense, for the sentence 
proper subject of an indictment to be en- of the court. In the passages cited from 
forced by a warrant. Now, it may be con- BlacMstonds Commentaries, the term seems 
ceded that this is the sense in which it is to be used in both senses. The question 
often understood, but not always so. is, in which sense is it^ used in the statute 
Bouvier, in his Law Dictionary {Id ed.), now under consideration. And I cannot 
says, ‘ This word means a condemnation, but think that the case of Sutton v. Bish- 
In its most extensive sense it signifies the op (4 Burr. 2283). The court there said, 
giving judgment against a defendant, wheth- ‘ Though there is a distinction in criminal 
er criminal or civil. In a more limited cases between the “ conviction ” aiyl at- 
sense it means a judgment given against a tainder, yet there is no such distinction in 
criminal.’ It is obvious that the legislature civil cases between verdict and judgment 
meant a conviction for penalties under chap- so that any effect can follow from a naked 
ter 75, in its extensive sense, otherwise they verdict. In a civil action no penalty takes 
would never have perpetrated the absurdity place till judgment be given on the verdict, 
of making them recoverable in the same The penalty is demanded as a debt, and is 
manner and with the like costs as if they not due till judgment is given. Any other 
were private debts, and giving the form, construction would open the door to frauds, 
not of a warrant, but of an execution.” In An offender would prosecute another to 
re Fraser, I Russ. & G. (Nova Scotia) 354. verdict, and therefore secure his own in- 
1 . Conviction denotes the Final Judgment demnity, and then proceed no farther.’ 
of the Court. — Thus, where an action was Why does not the same reasoning apply to 
brought upon the Stat. 25 Geo. 2 C. 36, this case ? If a verdict of a jury or a 
S. 5, against the defendants as overseers of confession by the party were siitificient to 
the parish of Paddington for the sum of ten satisfy the statute, a door would be equally 
pounds, under the provisions of that stat- open to fraud. So, again, the word ‘ ac- 
ute, to wit, in case a person keeping a dis- quittal’ is 7 vrbtm eequivoatm. It is gen- 
orderly house in any parish, and being erally said that a party is ac<|uitted by the 
prosecuted on the information of two in- jury, but, in fact, the acfpiittal is by the 
habitants of such parish, be convicted, the judgment of the court. A plea of autrefois 
overseers arc forthwith to pay ten pounds convict or autrefois acquit can only lie sup- 
to each of such inhabitanl.s j and it appeared ported by proof of a judgment. Then, as 
that E. was prosecuted, and pleaded guilty these defendants were the overseers at the 
to keeping a disorderly house, while F. and time that the judgment of the court w’as 
G. were overseers of the parish ; and that pronounced, I think they are properly made 
after C. and D. succeeded them in that defendants in this action,” t^urgess %k 
office, E, was called up for judgment and Boetefeur, 7 Man, & CL 481, 504. 
sentence, it was Add that E. was not to be The case of Sutton v. Bishop, cited by 
considered as convicted until the judgment the court above, i.s a singular one. Bishop, 
of the court upon the indictment against the defendant, had received a bribe of fiive 
him was pronounced, and therefore that guineas from one Earle* In order to in- 
the action was rightly brought against C. demnify himself, he determined to discover 
and D,, and that their predecessors F. and Earle, so as to avail himself of the eighth 
C, were not liable, the court, Tindal, C. % section of the Bribery Act (2 Geo. 2 C. 24)* 
saying, “The first question, then, is. Who which enacts “that it any person offending 
were the overseers of the said parish at the against this act shall, within the space o1 
time the * conviction’ took place? The twelve months next after such election. 
Information was laid in the year 1842, when etc., discover any other person or persona 
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offending against this act, so that such per- think that it is charged with the fuller 
son or persons so discovered be thereupon meaning, that, upon proof and finding or 
convicted, such person so discovering, etc., verdict of her adultery, the court has given 
shall be indemnified,” etc. Accordingly, judgment of divorce "against her, and dis- 
upon Bishop’s statement, an action was solved the marriage between her and her 
brought under that act, by one Bingley husband.” Schiffer v. Pruden, 64 N. Y. 47. 
against Earle. Two months afterwards an So under statutes disqualifying any per- 
action by Sutton v. Bishop was brought, son thereafter as a witness who ** shall, 
under the same section, for taking the bribe, upon conviction, be adjudged guilty of pci- 
Both these causes were set down for trial jury,” it was held that a person is not 
on the same day, and were actually tried rendered incompetent until, by judgment, 
w'ithin half an hour of each other ; but the sentence has been pronounced upon him, — 
cause of Sutton v. Bishop standing first, a verdict of guilty alone is not sufficient; 
the judge would not invert the order in the court, Folger, J., saying, We ha\e 
whicn they stood upon his paper by trying lately, in civil cases, been called upon to 
the other cause of Bingley v, Earle first, construe statutes of similar import. We 
though that action was first commenced : have held in them that there was no ‘ con- 
the consequence was, that Sutton got a viction’ merely upon the finding of the 
verdict against Bishop, for Bishop could question of fact, and that there must also 
not show that he had made a discovery of be a judgment of the court. (Pitts v. Pitts, 
another person so as to be thereupon con- 52 N. Y. 593 ; Schiffer v. Pruden, 64 N. Y. 
victed. Bingley, on the other hand, got a 47.) Those cases arose under the acts 
verdict against Earle upon the evidence of relating to dower, and the forfeiture of it 
Bishop. But this verdict came too late to by adultery. We do not think that it is 
avail Bishop in his own cause at the suit different under the criminal statutes in- 
of Sutton ; for a verdict had already been volved in this case. In ordinary phrase, 
given against him, which, as his counsel the meaning of the word ‘ conviction ’ is the 
insisted, could not have haweiied if his finding, by the jury, of a verdict that the 
cause had been tried first. On a motion accused is guilty. But in legal parlance, 
by Bishop, the defendant, to set this ver- it often denotes the final judgment of the 
diet aside, it was made a question ** what court.” Blaufus v. People, 69 N. Y. 107. 
shall avioimt to a ‘conviction’ within the See Keithler v. State, 10 Sm. & M. (Miss.) 
sense of this clause ? ” And the court said 192, 236 ; Sacia v. Decker, i N. Y. Civ. 
“that a verdict alone was not a ‘convic- Pro. 47. 

tion.’ That in civil actions, a verdict is In a similar Massachusetts case it was 
nothing without a judgment This is a held that the word “ conviction ” as used 
civil action, an action of debt for a penalty : in the statutory provision that the “ con- 
nil debet is pleaded. The defendant is not viction ” of any crime may be shown to 
convicted of the debt till judgment.” They affect the credibility of a witness in any 
were, therefore, of ppinion that it ought to proceeding, civil or criminal, in court or 
be completed by a judgment. But they before a person having authority to receive 
were also of opinion, that after it should be evidence, implies a judgment of the court, 
so completed, it would relate back to the Com. v. Gorham, 99 Mass. 420. 
time of the original discovery. And they In Pennsylvania, wffiere one was indicted 
thought that Bingley ought to be at liberty for burglary, and the indictment set forth 
to enter up his judgment, in order to en- a former “ conviction,” and that the court 
title Bishop to his indemnity, or, at least, gave judgment, but did not set forth what 
not to strip him of it. They thought also the judgment was, the prisoner pleaded 
that Sutton should complete his judgment, guilty, and w'as sentenced to undergo an 
but that his proceeding upon it should be imprisonment at hard labor during bis natu- 
stayed. Sutton v. Bishop, 4 Burr. 2282. ral life, in accordance with the provisions 
Under the provisions of the Revised of a statute (22d April, 1794, 3 Sm. Laws, 
Statutes of New York (2 R. S. 146, § 48), 190) “that if a man shall commit burglary 
declaring that a wife convicted of adultery^ a second time, and be thereof legally * con- 
in an action brought against her by her victed,* he shall be sentenced to undergo 
husband for divorce, shall not be entitled an imprisonment at hard labor during life,” 
to dower in his real estate, it is only where, etc. On a writ of error this judgment was 
upon proof and a finding or verdict of reversed, the court, Ttlghman, C. y., say- 
adultery, the court has, in such action, given ing, “ It was contended, on behalf of the 
judgment of divorce against the wife that commonwealth, that the judgment was 
her right of dower is lost : the forfeiture is good, because the defendant ^ had been 
not in consequence of the offence, but of ‘ convicted ’ once before. If this appeared 
the judgment founded thereon. In this on the face of the indictment, the judgment 
case the court said, “We cannot agree that would have been good. . . , But it does 
the word ‘ conviction ’ means only the estab- not appear in this indictment what judg- 
ikhing her adultery as a fact by proof. We ment was given on the former indictment 
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that the accused is guilty merely ; ^ distinguished from attain- 


It is, indeed, set forth, that the defendant tence* is the appropriate word to denote 
was ‘convicted* on a former indictment, the action of the court before which the 
and the court gave judgment. But what trial is had, declaring the consequences ti> 
that judgment was, is not said. When the the convict of the facts thus ascertained, 
law speaks of ‘ conviction,* it means a judg' The authorities upon this jioint are so nu- 
ment^ and not merely a verdict, which in merous, that it will be sufficient to cite a 
common parlance is called a ‘conviction.*” few of those which show that such was the 
Smith V. Com. 14 S. & R. (Pa.) 69. legal understanding and use of these woids 

See also Smith v. .State, 6 Lea (Tenn.), at the time of the adoption r>f our consti- 
637, in which it was held^ that, as the gov- tution. Upon a question of the meaning 
ernor can only pardon after conviction^’* — of legal language as used at that time, there 
and a conviction implies not simply a ver- is no higher authority than Blackstone’s 
z\^o judgment^ — the governor’s Commentaries, which were published in 
pardon cannot release the defendant from 1765, and of which hklmund Burke, in his 
the costs in favor of third persons imposed speech on conciliation with the colonies, in 
on him by the conviction. See further 011 1775, said that he had heard that nearly as 
this point Com. z\ llalloway, 3 Am. Law many copies had been sold in America as 
Reg. (N. S.) 474, note, and the cases there in England. Blackstone uniformly speaks 
cited; State v. Mooney, 74 N. C. 98. of the verdict of a jury upon a plea of not 

1 . Conviction is merely an Adjudication guilty as constituting the ‘conviction,' even 
th'at the Accused is guilty. — Thus, where while the case is still open to a motion f(n* 
a person accused of crime was ordered by a new trial or in arrest of judgment. After 
a court of preliminary jurisdiction to enter discussing the granting of a new trial when 
recognizance for his appearance, and he the accused has been found guilty by the 
neglected to do so, a mittimus was issued jur}', and the conclusive effect of sin act^uit- 
foi him to be committed to await his trial, tal, he adds, ‘ But if the jury find him guilty, 
stating that he had been “ convicted,” and he is then said to be “ convicted ” oi tHe 
ordered to recognize. Upon a writ of per- crime whereof he .stands indicted — which 
.sonal {de homine repiegiando) “conviction” may accrue in two ways; 

mittimus was held sufficient; the court, either by his confe.ssing the offence ami 
Divist f., saying, “ It is alleged that the pleading guilty, or by his being found so 
accused, upon his hearing, had been ‘ con- by the verdict of his country.’ 4 Bl. Com. 
victed ’ of the offence. Though the magis- 302. . . . After describing the effect of * sen- 
trate had no authority to sentence, he h^ad tence of death, the most terrible and highest 
authority to try the case. He required the judgment in the laws of England,’ as at- 
acciisecl to plead to the charge, and upon tainting the criminal, and incapacitating 
that plea, after the hearing, he * convicted ’ him to be a witness, or to perform the 
him. * Conviction ’ is an adjudication that functions of another man, he observes, 
the accused is guilty. It imports all that * This is after judgment ; for there is a 
the statute requires before holding one to great difference between a man eotmeUd 
bail and more. It involves not only the and attainted; though they are frequently, 
corpus delicti and the probable guilt of the through inaccuracy, confounded together, 
accused, but his ^ actual guilt. I think After “conviction ” only, a man is liable to 
the mittimus sufficient.” Nason v. Staples, none of these clbabilities, for there is still 
4$ Me. 123. in contemplation of law a possibility of his 

In Massachusetts, where the constitu- innocence. Something may lie offered in 
tion placed in the hands of the governor arrest of judgment; the indictment may 1)0 
the power of pardoning offences, but pro- erroneous, which will render his guilt un- 
vided that no pardon before “ conviction ” certain, and thereupon the present con- 
should avail the party pleading the same, victioii ” may be quashed ; he may obtain a 
k was that a pardon granted after ver- pardon, or be allowed the l>enefit of clergy.* 
diet of guilty, and before sentence, was 4 Bl. Com. 3B0, 381. .. . The terms of our 
valid. In ^ this case, the question is so constitution clearly indicate that its framens 
fully examined, in the opinion of Jicdge had in mind these rules of the common law* 
Gray, that it will bear quoting at some The word ‘conviction* was used in the 
length. The judge says, “ The ordinary same sense in many public acts of the gov- 
legal meaning of * conviction,’ when used emment of this State, after it had thrown 
to designate a particular stage of a crimi- off the authority of the crown, and before 
pj^<>secution triable by a jury, is the the adoption of the Constitution of the 
confession of the accused m open court, or Commonwealth. By statute X776, ch. 3a, 
the verdict returned against him by the § 18, it was provided that *no miswriting, 
jury, which ascertains and publishes the misspelling, false or improper English after 
tact ofmsguuti while ‘judgment* or ‘sen- ‘conviction/ upon an indictn^t fir toreasoqi 
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should ‘ be any cause to stay or arrest judg- 
ment thereupon/ . . . The death-warrants 
of the same period, issued by the council 
exercising the executive power, preserve 
the same distinction between * conviction * 
by the jury, and judgment of the court. 
For example, the warrant for the execution 
of Bathsheba Spooner, and others, for the 
murder of her husband in Worcester, in 
1778, recites that the defendants ‘were by 
verdict of our said county of Worcester 
convict^ and thereupon ’ * were by our jus- 
tices of our said court adjudged to suffer 
the pains of death/ 2 Chandler’s Crirninal 

Trials, 378 Mr. Dane, who was admitted 

to the bar before the adoption of the con- 
stitution, and was peculiarly learned in the 
law of his time, says, ‘ A man is convict by 
verdict, but not attainted before judgment.’ 

* Pardon is another special plea in bar/ 

* By pleading a pardon in arrest of judg- 
ment, there is an advantage, as it stops the 
corruption of blood by preventing the at- 
tainder.’ * Conviction is on confession or 
verdict.’ 6 Dane x\b. 534, 536. See also 
7 Dane Ab. 339, 340. In Commonwealth 
V. Richards, 17 Pick. 295, it was held that 
an appeal allowed by statute from the court 
of common pleas in a criminal case, to be 
claimed at ‘ the court before which such con- 
viction shall be had,’ must be claimed before 
the end of the term at which the verdict 
was returned ; and Chief Justice Shaw^ in 
delivering the opinion of the court, said, 

* It has generally been considered, we be- 
lieve, that, as the sentence is the final act 
in a criminal proceeding, it constitutes the 
judgment; and it is only from final judg- 
ments that appeals are to be taken. But, 
though such is the general rule of law’, we 
think it has been changed by this statute, 
and that the statute itself has made a dis- 
tinction between a “ conviction ” and a judg- 
ment, In general, the legal meaning of 
‘‘conviction” is, that legal proceeding of 
record w'hich ascertains the guilt of the 
party, and upon w'hich the sentence or 
judgment is founded, as a verdict, a plea 
of guilty, an outlawry, and the like/ See 
also Commonwealth tK Andrews, 2 Mass. 
409, and 3 Mass. 126. The use of words 
in our modern statutes is not the highest 
evidence of their meaning at the time of 
the adoption of the Constitution, But it 
may be observed that the Rev. Sts, c. X23, 
§ 3, and the Gen. Sts. c. 158, § 5, provide 
that ‘no person indicted for an offence 
shall be convicted thereof, unless by con- 
fession of his guilt in open court, or by 
admitting the truth of the charge against 
him by his plea or demurrer, or by the ver- 
dict of a jury accepted and recorded by the 
court.* It is by the defendant’s own con- 
fession, plea, or demurrer, or by the verdict, 
that he is here declared to be ‘convicted’ 
without any action of the court in either 


alternative, except, in the latter, the mere 
formal acceptance and recording of the ver- 
dict, which implies no adjudication of the 
court upon the defendant’s guilt. See also 
Rev. Sts. c. 137, § ir, and Gen. Sts. c. 172, 
§ 16; Rev. Sts. c. 139, and Gen. Sts. c, 174, 
fassim. When, indeed, the word ‘convic- 
tion ’ is used to describe the effect of the 
guilt of the accused as judicially proved in 
one case, when pleaded or given in evidence 
in another, it is sometimes used in a more 
comprehensive sense, including the judg- 
ment of the court upon the verdict, or con- 
fession of guilt ; as, for instance, in speaking 
of the plea of autrefois convict^ or of the 
effect of guilt, judicially ascertained, as a 
disqualification of the convict. And it 
might be held to have the same meaning in 
the somewhat analogous case in which the 
constitution provides that ‘no person shall 
ever be admitted to hold a seat in the legis- 
lature, or any office of trust or importance 
under the government of this Common- 
wealth, who shall in the due course of law 
have been “ convicted ” of bribery or cor- 
ruption in obtaining an election or appoint- 
ment.’ Const. Mass. c. 6, art. 2. See Case 
of Falmouth, Mass. Election Cases (ed. 
1^53}* 203. But Blackslone says, ‘ The plea 
of autrejois convict ^ or a former “ convic- 
tion ” for the same identical crime, though 
no judgment was ever given, or perhajis 
will be (being suspended by the benefit of 
clergy or other causes), is a good plea in 
bar to an indictment.* 4 Bl. Com. 336. 
And it is still an open question in tins 
Commonwealth whether a verdict of guilty 
rendered upon a good indictment, and which 
has not been set aside, will, or will not, 
before judgment, support a plea of autrefois 
convict, 6 Dane Ab. 533; Commonwealth 
V. Roby, 12 Pick. 496, 510; Commonwealth 
V. Lahy, 8 Gray, 459, 461 ; Commonw^ealth v, 
Harris", 8 Gray, 470, 473. At the time of 
the adoption of the constitution, the word 
‘conviction* was ordinarily used to ex- 
press the verdict only, even in treating of 
the disqualification of the convict as a 
witness. Lord Mansfield, for example, in 
1774, where a witness was objected to as 
incompetent because he stood convicted 
of perjury, the record of which conviction 
w'as produced, said, ‘A “conviction’* upon 
a charge of perjury is not sufficient, unle.ss 
followed by a judgment ; I know of no in- 
stance in which a conviction alone has been 
an objection/ Lee v, Gansel, Cowp. i, 3. 
In the earlier cases in this Commonwealth, 
the %vord ‘conviction’ was u.sed in the 
same sense as applied to such a question, 
even before it had been settled whether a 
judgment was necessary to complete the 
disqualification of the witness. tJpon the 
trial in this court in 1788 of an indictment 
again.st two for perjury, to which one pleaded 
guilty, and was offered as a witness for the 
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Commonwealth against the other, Mr. Jus- had been convicted of such a crime, punish- 
tice (afterwards Chief Justice) Dana states, able either by fine or imprisonment, and 
in his manuscript note of the case, ‘ To he was sentenced to pay a fine : it was held^ 
whom it is objected that, standing convict that a crime is “punishable by imprison- 
of the crimen falsi^ he is disqualified to be a ment ” in the penitentiary when by any law 
witness. It is answered that “conviction,*’ it may be so punished, and the fact that it 
though of the crimen falsie is no disqualifi- also may be or is otherwise punished, does 
cation, without it be followed by an infa- not change its grade or character in this 
mous punishment, or, at least, until after respect, and that the term “ conviction ” as 
judgment.’ The witness was excluded by here used, is used in its primary and ordi- 
a divided court. Commonwealth v. Manley narj' sense, and signifies a proving or find- 
& Willis, Bristol, October Term, 1788. So ing that the defendant is guilty, either by 
in Cushman v. Soker, 2 Mass. 106, the the verdict of a jury or his plea to that 
court said, ‘It is now settled that nothing effect, and does not include the sentence 
short of a conviction on an indictment for w^hich follows thereon ; the court, Dcady, y., 
crimen ftxlsiy and a judgment on the convic- saying, “ In the argument for the defendant 
tion,’ * is a sufficient objection to the com- it has been assumed that * conviction ’ of a 
petency of a witness.’ And in the latest crime includes and is the result of the 
case oh that subject, in which it was held judgment or sentence of the court imposing 
that a verdict without judgment was not the jiunishment prescribed therefor. But 
such a ‘conviction’ as could be proved this is altogether a mistake. The term 
under Gen. Sts. c. 31, §1^, in order to affect ‘conviction,’ as its composition {convinco^ 
the credit of a witness, it was said, ‘ In its convictio) sufficiently indicates, signifies the 
most common use, it signifies the finding act of convicting or overcoming one, and, 
of the jury that the prisoner is guilty.’ in criminal procedure, the overthrow of the 
Commonwealth v. Gorham, 99 Mass. 420.” defendant by the establishment of his guilt 
Com. Lockwood, 109 Mass. 323; s. c., 12 according to some known legal mode. 
Am. Rep. 699. These modes are, (i) by the plea of guilty, 

Under the governor’s power to grant a and (2) by the verdict of the jury. Speak- 
pardon conferred by the constitution of ing of the difference between ‘ conviction * 
Virginia, art. 4, sec. 5, which declares that andrt^/^/«/, Lord Coke says, ‘The differ- 
“he shall have power to remit fines and ence between a man attainted and “con- 
penalties in such cases, and under such victed” is that a man is said “convict” 
rules and regulations as may be prescribed before he hath judgment ; as if a man be 
by law ; and, except when the prosecution convict by confession, verdict, or recre- 
has been carried on by the house of dele- ancy.* To the same effect is the defini- 
gates, to grant reprieves and pardons after tion in Blount’s Law Die. aimo 1670, ver* 
ee/wictwHy ' — it was that the governor bum^ ‘convict’ . . . Bishop Stat. Crimes, 
has authority to pardon a person “con- §348, says, ‘The word “ conviction ” ordi- 
victed” of a felony by a verdict of the jury, narily signifies the finding of the jury, by 
before sentence is passed upon him by the verdict, that the prisoner is guilty. When 
court ; fudge Moncure saying, after citing it is said there has been a “ conviction,” or 
most of examples given in the last case, one is “ convict,” the meaning usually is not 
“ It thus appears that the word * convic- that sentence has been pronounced, but 
tion,* as used in our laws, ordinarily sig- only that the verdict has been returned, 
nifies the finding of the jury by verdict that So a plea of guilty by the defendant con- 
the prisoner is guilty, or something equiva- stitutes a conviction of him*’ Mr. Justice 
lent thereto; but the word sometimes de- Story in U. S. v. Gilbert, 2 Sumn. (U. S.) 
notes the final judgment,” Blair v. Com. 40, while considering the maxim, ‘No man 
25Gratt. 850. is to be brought into jeopardy of his life 

Such a pardon may be granted pending more than once for the same onence,’ said, 
an appeal; and when the case is called for ^ conviction'*' does not mean the judgment 
argument upon the merits, the pardon may passed upon the verdict ; ’ and in the same 
be pleaded in bar, since the words after case held that a plea of autrefois convict--^ 
** conviction'' denotes a verdict of guilty a former ‘conviction* — will be sustained by 
rendered by a jury. State s'. Alexander, 70 a confession or verdict, even when there 
N. C. 231 ; s. c,, 22 Am. Rep. 675. has been no judgment. Citing 2 Hawk. 

In a United States case, arising in the Pleas of the Crown, c. 3d, §§ 1 to. Tn 
district court of Oregon, for illegal voting, People 7/. Goldstein, 32 Cal. 432, it was tiefd 
the defendant having forfeited his right to that a plea of guilty upon which no judg- 
vote under the constitution of the State of ment was given was nevertheless a * con- 
Oregon, which declares (art, 2, § 3) that viction,’ and would therefore sustain a plea 
“ the privilege of an elector shall be for- of former conviction to an indictment for 
felted by a * conviction * of any crime which the same offence. . . . But while this is the 
Is pumshaMe by imprisonment In the peni- primary and usual meaning of the term 
it appeared that the defendant ‘ conviction/ it is possible that it may be 
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der ; ^ a strong belief or persuasion, resting on what appears to be 
indisputable grounds.^ 

used in such a connection and under such trict attorney. It was held, that the con- 
circumstances as to have a secondary or ditions of the offer were complied with ; 
unusual meaning, which would include the the court, Nott, J,, saying, ” The counsel 
final judgment of the court. Bish. Stat. for the defendants has also argued that the 
Crimes, § 348 ; Whart. Cr. P. & PL § 935. term ‘ conviction ’ in the offer of reward is 
Yet in Stevens v. People, i Hill (N. Y.), to be construed . . . as meaning, . . ‘trial 
261, it was held sufficient, in an indictment and punishment.* We are of the same 
for a second larceny, to allege a prior ‘con- opinion, but draw from it a different infei- 
viction * of the defendant, without averring ence, which is, that the statute enlarges 
that there was any judgment or sentence rather than restricts the intent of the word 
pronounced against him ; but the contrary ‘ conviction.* The informer’s information 
appears to have been held in Smith v. Com., led to an indictment, to a trial, and to a 
14 S. & R. (Pa.) 69. But there is nothing verdict of guilty. It also led to punish- 
in the subject or the language of the clause ment, — not to a punishment by fine and 
of the constitution under consideration, to imprisonment on the judgment of the 
indicate that the term ‘ conviction * is used court, but to a lesser, modified punish- 
therein in any other than the ordinary ment, inflicted at the instance of the prose- 
sense. Of course, it is used there and else- cuting officer, who deemed it best to hold 
where with the understanding that the the judgment in suspense over the heads 
^conviction* was not afterwards set aside of offenders as security for their future 
or annulled by the court. And this is good behavior.” Williams 7/. United States, 
probably the point of the ruling cited from 12 Ct. of Claims (U. S.), 192. 

14 S. & K. (Pa.) that the indictment, 1. Conviction and Attainder distin- 
in alleging a prior ‘conviction * of the de- gnisked. — In holding that the plea of 
fendant, should allege a judgment on the autrefois convict is supported by proof of 
verdict, not as constituting the ‘ conviction,* a lawful trial and verdict or confession on a 
but as conclusive evidence that it had not sufficient indictment, though no judgment 
been set aside, and was still in force.” be given upon it, the court, Sutherland, y., 
UnitedStatesz'. Watkinds, 6Fed.Rep.152. said, “In x Inst. 391, A, it is said, ‘The 
This view has been confirmed in a re- difference between a man attainted and 
cent California case {1885) holding that a convicted is that a man is said convicthtiox^ 
defendant convicted of a felony, not pun- he hath judgment, as if a man be a convict 
ishable with death, and not yet sentenced, by confession, verdict, or recreancy. And 
who has appealed, is not entitled to be ad- when he hath his judgment upon the ver~ 
mitted to bail as a matter of right, it being diet, confession, etc., then he is said to be 
a matter of discretion, not of right, after attaint.^ It is further said, ‘ By a comics- 
“ conviction.” Ex parte Brown, 68 Cal. tion of a felon his goods and chattels are 
176; s. c., 8 Pac. Rep. 829. See, on the forfeited; but by that is, by judg- 

same point, People v. McGarigle & Me- ment given, his lands and tenements are 
Donald, 19 Chicago Leg. News, 347. forfeited and his blood corrupted, and not 

See also a Pennsylvania case in which before.* So in Jacob’s Law Diet. (At- 
under a statute providing that in all cases tainted) it is said, ‘ Attainder of a criminal 
of “ conviction ” the costs shall be paid by is larger than conviction; a man is convicted 
the party convicted, but where the party when he is found guilty, or confesses the 
shall have been discharged according to crime before judgment had, but not at- 
law, they shall be paid by the county, it tainted till judgment is passed upon him.’ 
was held, that a “ conviction ” by the juiy This shows the technical, common law 
was sufficient to give the prosecutor his definition of the word convict or convicted; 
costs, and that the defendant having a felon was ‘ convicted ’ by the verdict of 
pleaded a pardon in bar of sentence, and the iuiy : he was attainted by the judgment 
Slaving discharged, the county was liable rendered on the verdict.” Shepherd v. 
for the costs. York County v. Dalhousen, People, 25 N. Y, 406. See Cozens v. Long, 
45 Pa. $t, 372. Penn. (N. J.) 764; Green v. Shumway, 39 

In a United States case, in which certain N. Y. 430. 
claims were made for a reward offered for Abiding Conviction.— In holding that 
information which should lead to the for- a charge to the jury on the subject of “rea- 
feiture of any distillery, and to the convic- sonable doubt ” as follows, “ If you can 
tion of the person engaged in operating it, truthfully say that you have an ‘ abiding 
it appeared that the persons said to have conviction* of the defendant’s guilt such 
been “convicted” were found guilty by as you would be willing to act upon in the 
the jury, but that judgment on the verdict more weighty and important matters re- 
was suspended at the instance of the dis- lating to your own affairs, you have no 
4C,ofI.,— 10 146 



CONVOY-- COOLING TIME— CO-PARTIES— COPY, ETC. 


CONVOY, — In a warranty in a policy of insurance that a ship 
vjill sail with convoy, by the term “convoy” is to be understood 
“a naval force under the command of a person appointed by the 
government of the country to which the vessel insured belongs.” *■ 

COOLING TIME, in law, means time for the mind to become so 
calm and sedate as that it is supposed to contemplate, comprehend, 
and coolly act with reference to the consequences likely to ensue.^ 
But no precise time in hours or mmutes can be laid down by the 
court as a rule of law within which the passions must be held to 
have subsided, and reason to have resumed its control.® 

CO-PARTIES,^ 

COPARCENARY. — A tenancy which arises when an inheritable 
estate descends from the ancestor to several persons possessing 
an equal title to it. It arises by act of law only ; i.e., by descent, 
which, in relation to this subject, is of two kinds : (i) Descent by 
the common law, which- takes place where an ancestor dies intes- 
tate, leaving two or more females as his co-heiresscs ; these all 
take together as coparceners or parceners, the law of primogeni- 
ture not obtaining among women in equal relationship to their 
ancestor; they are, however, deemed to be one heir; and (2) 
Descent by particular custom, as in the case of gavelkind lands, 
which descend to all the males in equal degree.® 

COPY. — A copy is a true transcript of an original writing.® A 
copy of a book must be a transcript of the language in which the 
conceptions of the author are clothed; of something printed and 
embodied in a tangible shape. The same conceptions, clothed in 
another language, cannot constitute the same composition, nor 
can it be called a transcript or copy of the same book.*^ The words 
-'"a copy of a book” naturally import a transcript or copy of the 
entire book.® 

treasonable doubt, was not erroneous, the adverse to him, and not co-parties with him, 
court, Field, y.,said, The word * abiding * or to the judgment rendered against him, 
here has the signification of settled and within the meaning of the law.” Hadley 
ifiixed, a * conviction * which may follow a v. Hill, 73 Ind. 448, 449. 

•careful examination and comparison of the 5 . Whart. Law Lex. 

whole evidence. It is difficult to conceive 6. Dickinson v. R. R. Co., 7 W. Va. 

what amount of ‘conviction^ would leave 412. 

the mind of a juror free from a reasonable 7 . Stowe v. Thomas, 2 Wall. Jr. (U. S.) 
doubt, if it be not one which is so settled 565 ; 2 Am. L. Reg. 229. 
and fixed as to control his action in the 8. Rogers ty. Jewett, 12 Month* L. Rep. 
more weighty and important matters relat- (N. S.) 340, A statute permitting a party 
ing to his own affairs.” Hopt v. People, 24 to file a “ copy ” of his account, is satisfied 
Rep. 1 29. only by “ ‘ a copyt not the substance, amount, 

1 . Peake Add. Cas. 143, note ; D’Eguino or balance of the account claimed.” M*Cor- 

•w. Bewicke, 2 H. Black, 551. mick v. Brookfield, South. (K. J.) yj. 

2 . Eanes v. The State, 10 Tex. App. 447. Where a writ of capias described the 

3 . Maher The People, 10 Mich. 223. defendant by the addition of ‘♦gentleman,” 

See 2 Bish. Cr. L. §§ yiiTiS* which word was omitted in the copy served, 

4. " The word ‘ co-parties,' as used in held, that this was not a copy of the writ, 
section 551 of the code, means parties to in compliance with the statute rt^ulating 
the judgment appealed from, not co-plain- the mode of service. COokh w. vanghan, 
tifiEs or co-defendants to the action. The 4 M. & W. 69. But held, that if the 
4ippellant’s co 4 efendants to the action were ant cannot be miakd Or pntjtidiced a 
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Defizutios. 


COPY— COPYHOLD— COPYRIGHT. 


Befinitiozu 


“Copy*^ was also used in the sense of ''copyright/* signifying 
"an incorporeal right to the sole printing and publishing of some- 
what intellectual, communicated by letters.’* ^ 

See also Evidence. 

COPYHOLD. — A base tenure founded upon immemorial custom 
and usage. A copyhold estate is a parcel of the demesnes of a 
manor, held at the lord’s will, and according to the customs of 
such manor, as evidenced by the rolls of the courts-baron in 
which they were entered. Such estates do not exist in the United 
States. 

COPYBIGHT. 


1. Definitiozi, T47. 

2. Property izi Manuscript, 148. 

{a) Dedication to Public^ 148. 

3. What may be copyrighted, 151. 

{a) Statute^ 151. 

\b) Books ^ 1 51. 

(^) Compilations, 152. 

{d) Abridgments, 154. 

\e) Law Reports, 154. 

(/) Advertisements, 155, 
ig) Newspapers, 155. 

Qi) Musical and Dramatic Composi- 
tions, 155. 

.4. Quality of Publications, 156. 

{a) Indecent Publications, 156. 

(b) Originality, 156. 

\c) Literary Merit, 1 56. 


5. Duration of Copyright, 157. 

6. Who entitled to Copyright, 157. 

(a) Authors and Proprietors who are 
Citizens or Residents, 1 57. 

(^) Assignees, 1 57. 

7. How is Copyright acquired, 159. 

{a) Statutory Requirements, 1 59, 

{b) By Assignment, 161. 

8. Infringement ot Copyright, 162. 

(a) Penalties, 162. 

{b) What ts an Infringement? 163. 

\c) Proof of Infringement, 165. 

{d) Fair Use, 166. 

9. Injunctions, 167. 

(a) Temporary, 167. 

{b) Permanent, 168. 

(c) Account of Profits, 168. 


1. Definition. — Copyright is the exclusive right of printing or 
otherwise multiplying copies of a published literary work, and 


mistake in the copy, the service is good, need not, as it appears to me, be construed 
Furnace Co. v. Shepherd, 2 Hill (N. Y.), to extend to a copying by hand.” 

414. So a copy of a pi int ” may vaiy in some 

A “copy of the indictment,” directed trifling respects from the main design, 
under act of Congress to be furnished to “The question is, what is the meaning of 
persons accused of treason, must contain the word ‘copy’ of a print. Now, in com- 
“ a copy of the caption.” 17 . S. v. In- mon parlance, there may be a copy of a 
surgentsof Pa,, 2 Dali. (U. S.) 342. print where there exist small variations 

Whether it is necessary that a “ copy of from the original ; and the question is, 
articles of association ” should contain the whether the words ai e used in that popular 
names of members as subscribed to the sense in this act of Parliament. . , . Every 
original articles, queers. Savings Bk. v, person, therefore, who sells a copy lyhich 
Ford, 27 Conn. 282. comes so near the original as this, is thereby 

A “ copy of the record ” means an entire made liable to an action. There can be no 
copy, and not a mere extract, Edmiston v, reason why a person should not be liable 
Schwartz, 13 S. & R. (Pa.) 135. An act where he sells a copy with a mere collusive 
prohibiting the copying in any manner, of variation ; and I think we should put a 
a picture, mcludes the reproduction thereof narrow construction on the statute, if we 
by the art of photography. Gambart v, held such a collusive variation from the 
Ball, 14 C. B. (N. S.) 306. Willes, y',,said, original not to be a copy, A copy is that 
“ Notwithstanding the ordinary rule of which comes so near the original as to give 
construction, that general words in a statute to every person seeing it the idea created 
following particular are to be restricted in by the original.” West v, Francis, S B. & ^ 
their meaning to the particular words Aid. 737. 

preceding, I think the word * copy ’ here 1 . Lord Mansfield in Millar v, Taylor, 4 
may very well apply to a copying by any Burr. 2396, which he declares to have been 
process by which copies may be indefinitely its technical sense for ages. And see 
.multiplied. To comprehend these, the act Jefferys v, Boosey, 4 H. L. C. 884^ 888. 



Property in Manuscript. 


COPYRIGHT. 


Dedication to tlie Fublie^ 


publishing and vending the same ; the right of preventing all 
others from doing so.^ 

2. Property in Manuscript — An author has, at common law, a 
property in his manuscript, and may obtain redress against any 
one who deprives him of it, or, by improperly obtaining a copy,, 
endeavors to realize a profit by its publication ; and there can be 
no doubt that the rights of an assignee of such manuscript would 
be protected by a court of chancery.® 

(a) Dedicatioji to the Pttblic . — A manuscript is dedicated to the 
public by publication, and the exclusive property of the author in 
it ceases as soon as by publication it has become the property of 
the public, unless he has complied with the requirements of the 
statute, and secured a copyright.^ 


1. Stephens v. Cady, 14 How. (U. S.) 
530; Stowe V. Thomas, 2 Wall. Jr. (U. S.) 
547 ; Baker sf. Selden, 11 Otto (tJ. S.), 09; 
Clemens Belford, 14 Fed. Rep. 738; 
Lawrence v. Dana, 4 Cliff. (U. S.) i ; Chajj- 
pell V. Purday, 14 M, & W. 316; Millar v, 
Taylor, 4 Burr. 2311. 

It is only conferred by statute. Although 
it was formerly held in England that at 
common law an author had a perpetual 
right in the products of his intellect, and 
although It has sometimes been doubted 
whether this part of the common law was 
not introduced in this country, it is now 
well settled in the United States and in 
England, that, by common law, an author 
has no exclusive right to a published lite- 
rary work, the common law having been 
superseded by the statutes. Wheaton v. 
Peter-s, 8 Pet. (U, S.) 591 ; Clemens v. Bel- 
ford, 14 Fed. Rep. 728 ; Crowe v. Aiken, 
2 Biss. (U. S.) 208; Parton v. Prang, 3 
Cliff. (U. S.) 537 ; Stevens v. Gladding, 17 
How. (U. S.) 447 ; Clayton v. Stone, 2 
Paine <U, S.), 382 ; Pulte v. Derby, 5 Mc- 
Lean (U. S.), 32S; Stowe V. Thomas, 2 
Wall. Jr. (U- S.) 547 ; Donaldson Beckett, 
4 Burr. 240S; Millar v, Taylor, 4 Burr. 
2303; Cambridge v, Bryer, 16 East, 319; 
Rees V. Peltzer, 75 111. 47c 

When a person enters the field of author- 
ship he can secure to himself the exclu- 
sive right to his writings by a copyright 
under the laws of the United States. If ho 
publishes any thing of which he is the 
author or compiler, either under his own 
proper name or an assumed name, without 
j^rotecting it by copyright, it becomes pub- 
lic property, and any pei*son who chooses 
to do so has the right to republish it and 
to state the name of the author in such 
form In the book, either upon the titlepage 
or otherwise, as to show who was the 
writer or author thereof. Clemens Bel- 
ford, 14 Fed. Rep. 728. 

’ Wheaton v. Peters, 8 Pet, (U. S.) 501 j 
Pr Crittenden, 5 McLean (U. S.), 


32; Clemens v. Belford, 14 Fed. Rep. 728; 
Palmer v. De Witt, 47 N. Y. 552; s. c., 7 
Am. Rep. 480; Barton 7% Prang, 3 Cliff. 
(U. S.) 537 ; Crowe v. Aiken, 2 Biss. (U. S.> 
208; Goldmark «/. Kreling, 25 Fed. Rep. 
49; Boucicault e^. Fox, 5 Blatchf. (U. S.> 
7 ; Jones v. Thorne, i N. Y. Leg, Obs. 
408; Boucicault v. Wood, 2 Biss, (U. S.> 
84; French 7'. Maguire, 55 How. Pr. (N. Y,> 
471; Little 7^ Hall, x8 How. (U. S.) 165; 
Keene v. Wheatley, 9 Am. L. Reg. 33; 
Webb zf. Rose, 4 Burr. 23305 Pope v. 
Curl, 2 Atk. 342; Manley r. Owens, Burr. 
2330 ; Southey v. Sherwood, 3 Meriv. 434 5 
Macklin v. Richardson, Amb. R. 694 ; Eyre 
V, Higbee, 22 How. Pr. (N. Y.) 207 5 French 
V, Maguire, 55 How. Pr. (N. Y.) *171. 

An original operetta, consisting of li- 
bretto, score, and name, is property at com- 
mon law, which, so far as unpublished, will 
be protected from fraudulent imitation by 
injunction, even though the operetta be ati 
adaptation of an old play. Aronson v. 
Flcckcnstoin, 28 Fed. Rep. 75, 

This principle holds good for the whole 
manuscript, or any part of it. Bartlett sv* 
Crittenden, 5 McLean (U. S.), 32. 

An author may restrain the publication 
of literary matter purporting to have been 
written by him, but which in fact he never 
did write 5 and this rule applies in favor t)f 
persons known to the public under an 
assumed name. Clemens v, Belford, 14 
Fed. Rep. 728. 

Where written alterations are made to 
the manuscript of a play, by an actor in the 
employ of the manager who owns the 
manuscript, such alterations are the prop- 
erty of the owner of the manuscript. But 
unwritten additions are not the property of 
the owner of the manuscript s their use by 
the owner of another theatre to whom such 
actor has communicated them wilh how- 
ever, be enjoined. Keene w. Wheatley^ 4 
Phil. (Pa.) 157 ; s, c,> 9 Am, Iaw 

8* Bartlett p* Crittendem 5 Mmueaa 
(U. S.), zn Keeae w* Wheall 4 y, 4 Phil. 
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Property in Kannscript. 


COPYRIGHT. 


Dedication to the Public^ 


decided Nov. 1882, Circ. Ct. Cook Co. drama authorizes the publication of a novel 
Illinois, cited in Carte v. Ford. based and founded upon the drama, such 

The representation of a dramatic work publication is not such a dedication to the 
upon the stage is not a publication which public as will authorize the novel to be 
will prevent the author or his assignee from dramatized and put upon the stage without 
obtaining a copyright. Keene v, Kimball, the authority of the persons owning the 
16 Gray (Mass.), 545, 549; Roberts v, manuscript. Shook v. Rankin, 3 Ccntr, 
Myers, 13 Monthly L. Rep. 396; Boucicault L. J. 210. 

V. Fox, 5 Blatchf. (U. S.) 87 ; Boucicault Publication of the songs and vocal score 
V, Wood, 2 Biss. (U. S.) 34; Boucicault «/. ofan operetta, with the name of the operetta, 
Hart, 13 Blatchf. (U. S.) 47. does not make such name public property, 

The publication in a foreign country of so as to give to the public the right to use 
a play never published in the United States, the name as applied to any other libretto, 
is not a dedication to the public, unless dialogue, and orchestra parts. The publi- 
such publication was made with the con- cation of the songs only gave to the i)ublic 
sent of the author. Boucicault v. Wood, that which was published, and does not 
2 Biss. (U. S.) 34. authorize the use of the name as applied 

C., an alien, purchased from G. & S., to the operetta as a whole, Aronson v, 
British subjects, their right of the public Fleckenstein, 28 Fed. Rep. 75. 
representation in the United States of the It has been held that voluntarily publi.sh* 
comic opera, ‘*The Mikado,” of which G. ing pictures of a jointing, is such a puh- 
was the author of the literary parts, and lishing of the painting as to furnish other 
S. the author of the musical parts. They parties the means of reproducing the pic* 
employed T., a citizen of the United Stales, tures, without any invasion of the plaintiff's 
to come to London, and prejjare a piano- proprietary rights in the painting, VerteJ 
forte arrangement from the original orches- v. Jacoby, 44 llow, Pr. (N. Y.) 179. Com* 
tral score, with a view to copyrighting the pare Vertel v. Wood, 40 How. Pr. (N. Y.) 
same in the United States. After T. made 10. 

the piano arrangement, proceedings were Although the law recognizes a distinction 
taken to copyright it as a new and original between a painting and a print, a copyright 
composition in the United States, and C. for the former will protect its owner m the 
purchased the title of G., S., and T., to sale of copies thereof, even though they 
such copyright. After the recording in the may appropriately be called prints, and a 
office of the librarian of Congress of the party who copies such copies will be guilty 
title of this arrangement, the libretto and of infringement. The owner of a copy- 
vocal score of the opera and piano-forte righted painting by publishing lithographic 
arrangement of T. were published and sold copies thereof does not lose the right to 
in England, with the consent of G, and S- restrain others from copying these copies. 
The orchestral score was never published, Schumacher v. Schwencke, 30 Fed. Rep. 
but kept by G. and S. for their own use and 690. 

that of licensees to perform the opera. D. Where a person compiled maps of tlu 
purchased m England a copy of the libretto, city of Chicago of a particular tlesign from 
vocal score, and piano-forte arrangement, the public records into an atlas, and with* 
and procured a skilful musician to make out taking out any copyright made several 
an independent orchestration from the copies of the original in a form suitable 
vocal score and piano score, and was about for comprising atlases, sold several, and 
to produce the opera in New York City placed one copy in the hands of the city 
withwordsand voice parts substantially the for public use, where any part of or the 
same as those of the original, and with whole of it could be copied and used by 
scenery, costumes, and stage business in any citizen, placing no restrictions on then 
imitation of the original, and with the use, held^ that the author thereby dedi* 
orchestration, which he had procured to be cated the maps to public use, and cmi.se* 
made, and without claiming that he em- quently lost his common law proprietorship 
ployed the orchestration of the original in them, and they became public property, 
opera, when C. sought to enjoin the public Rees v. Peltzer, 75 111 . 475. 
representations, fields that the publication But where one made a map of the Nan- 
of the libretto and vocal score of the opera tucket Shoals, and depositca a copy in the 
in London, with the consent of the authors, navy department, it wa.s held that it did not 
was a dedication of their playright, or become thereby a public document which 
entire dramatic property in the opera to any one had a right to copy. Blunt v. Rat- 
the public, notwithstanding their retention ten, 2 Paine (U. S.), 393. 
of the ordaestral score in manuscript and It is the unquestioned law that in the 
the public representation would not be en- case of letters the general property and 
Joined. Carte 0 uff, 25 Fed. Rep 183. the general rights incident to property be* 
See also Carte v. Ford, *5 Fed. Rep. 439. long to the writer, and the person to whom 
Where the owner of tlm manuscript of a letters are addressed has but a limited 

im ^ 



What may be copyrighted. 


COPYRIGHT. 


Statute— Books. 


3. What may be copyrighted. — {d) Statute. — The Revised Statutes 
of the United States provide that any citizen of the United States, 
or resident therein, who shall be the author, inventor, designer, or 
proprietor of any book, map, chart, dramatic or musical composi- 
tion, engraving, cut, print or photograph or negative thereof, or of 
a painting, drawing, chromo, statue, statuary, and of models or 
designs intended to be perfected as works of fine arts, and the 
executors, administrators or assigns of any such person shall, upon 
complying with the provisions of the statute, have the sole liberty 
of printing, reprinting, publishing, completing, copying, executing, 
finishing, and vending the same ; and in the case of a dramatic 
composition, of publicly performing or representing it, or causing 
it to be performed or represented by others. And authors may 
reserve the right to dramatize or to translate their own works.* 

ib) Books. — A book within the statute need not be a book in the 
common and ordinary acceptation of the word, viz., a volume 
made up of several sheets bound together : it may be printed only 
on one sheet, as the words of a song, or the music accompanying 
it.» 

right or special property in such letters as dently the Saxon boc^ and the latter term is 
a trustee or bailee for particular purposes, from the beechriree^ the rind of which sup- 
either of information or of protection or plied the place of paper to our German 
of support of his rights and character, and ancestors. The Latin word liber is of a 
the publication of Tetters, even by the re- similar etymology, meaning originally only 
ceiver, has been restrained where such the bark of a tree. ‘Book* may therefore 
publication was not made for purj^oses of be applied to an^r writing and it has often 
protection or of support of his rights or been so used In the English language, 
character. Kiernan v. Manhattan Quota- The horn book consists of one small page, 
tion Tel. Co., 50 How. Pr. (N. Y.) 194, 201 ; protected by an animal preparation, and in 
Folsom V, Marsh, 2 Story (U. S.), 100; this State it has universally received the 
United States v. Tanner, 6 McLean (U. S.), appellation of a ‘ book.* So in legal pro- 
128 j Woolseyt/. Judd, 4 Duer (N. Y.), 379. ceedings the copy of the pleadings ^ter 

Suit for protection of property at com- issue joined, whether it be long or short, 
mon law in a dramatic composition, e. g., is called the paper book or the demurrer 
an operetta, can be brought only by the hook. In the Court of Exchequer a roll 
licensee of a general owner, where such was anciently denominated a * Dook,’ and 
licensee has an exclusive license for a so continues in some instances to this day* 
definite period, and, by the terms of his An oath as old as the time of Edward I. 
license, is to bring all the suits for the pro- runs in this form : ‘ And you shall deliver 
tection of his rights. Aronson v. Flecken- into the Court of Exchequer a book fairly 
stein, 28 Fed. Rep. 75. written,* etc. But the * book * delivered 

A part owner of a dramatic composition into court in fulfilment of this oath has 
may protect his property by suit against a always been a roll of parchment.** Cle- 
wrong-doer. Aronson v. Fleckenstein, 28 menti zf. Golding, 2 Campbellj 25, and 
Fed. Rep, 75. notes j s. c., ii East, 244; "White zf. Ge- 

1 . Rev. Stat. U. S. § 4952, roch, 2 B. & Al. 298 ; Clayton Stone, 2 

2 , Clayton 2^. Stone, 2 Paine (U. S.), 383 ; Paine (U. S.), 382. See also Drury «/* 

Clementi e'. Golding, 2 Camp. 25. Ewing, i Bond (U. S.), 540; Scoville 2^. 

In deciding that a musical composition Toland, 6 West L. J. 84. 
published on a single sheet of paper is The act of 5th and 6th Viet. c. 45, § 2, 
privileged as a book within the statute of 8 declares that a booh “ shall be construed 
Anne, c. 19, § i, the court, Ellenborou^k, to mean and include every volume, part or 
C. y., accepted the argument of Erskine division of a volume, pamphlet, sheet of 
in Hime v. Dale, sitting after May term, letterpress, sheet of music or dramatic 
1803, as follows: There is nothing in the piece,** under which it was held that a 
word ‘ book * to require that it shall con- newspaper was not a “ book ” within the 
sist of several sheets bound in leather or said act. Cox v. Land and Water Journal 
stitched in a marble cover, * Book * is evi- Co., L. R. 9 Eq. Cas. 324, 



What may bo copyrighted. 


COPYRIGHT. 


Compilations. 


(ir) Compilations . — A book, to be entitled to the protection of the 
copyright acts, need not be entirely original : it may be composed 
of old material, taken from sources common to all writers, as long 
as they are arranged and combined in a new ^nd original form, 


A diagram, with directions for cutting foreign work may, however, be copyrighted, 
ladies’ garments, printed on a single sheet but is not protected by it to the extent of 
of paper, was held to be a book. Drury v. preventing others from publishing another 
Ewing, I Bond (U. S.), 540. independent translation of the same work. 

A label describing the virtues of certain Shook v. Rankin, 6 I 5 iss. (U. S.) 477 ; 5 
medicine, and used to paste on the bottle, Centr. L. J. 210; Emerson v. Davies, 3 
is not a book, under the statute, and cannot Story (U. S.), 768; Rooney v. Kelly, 14 Ir. 
be copyrighted. Scoville Toland, 6 L. R, N. S. 15S; Wyatt s*. Barnard, 3 Ves. 
West. L. J. 84; Coffeen v. Brunton, 4 Me- & B. 77. 

Lean (U. S.), 516. Title of Book. — The simple title of a 

A daily price current is not the subject book, magazine, or other periodical, is not 
of copyright. Clayton v. Stone, 2 Paine subject to be copyrighted. If it is to be 
(U. S.), 382. Compare Kiernan v. Man- protected as such, it must be protected 
hattan Quotation Tel. Co., 50 How. Pr. under the statutes regulating the protection 
{N. y.) 194. of trademarks. See Trai)KM\kks. Os- 

Private letters maybe copyrighted by the good v. Allen, i Holmes (U. S.), 185 ; Benn 
author of the letters. Folsom v. Marsh, 2 v. Le Clercq, 18 Int. Rev. Rec.94 ; jollie v. 
Story (U. S.), xoo. Jaques, x BUtchf. (U. S.) 618. 

Abstracts of title are subjects of copy- The publisher of “ Chatterbox,” in Eng- 
right. Banker v. Caldwell, 3 Minn. 94. land, having assigned the exclusive right 
An illustrated newspaper has been held to use and protect that name in this coun- 
to be a book. Harper v. Shoppell, 26 Fed. try, the assignee may maintain his action 
Rep. 519. against any other person who undertakes 

A book explaining and illustrating a sys- to publish books under that name in the 
tern of book-keeping may be copyrighted, United States, Estes v. Williams, 31 Fed. 
but this gives no exclusive right to the sys- Rep. 189. See Trademarks. McLean tu 
tern so explained. Baker v. Sclden, 1 1 Fleming, 96 U. S. 245. 

Otto (U. S.), 99. New Editions. — A new edition of a copy- 

The copyright of a book protects the righted work is protected by the original 
whole book, and eveiy part of it, including copyright ; but where new matter is in- 
text, notes, illustrations, etc. White v, serted, such new matter will not be covered 
Geroch, 2 B. & A. 298 ; D’Almaine v. by the copyright, on the principle that noth- 
Boosey, x Y. & C. Exch, 288 ; Roworth v. ing can be protected by it what w’as not in 
Wilkes, I Camp. 94 ; Wilkins Aikin, 17 existence at the time it was granted. Law- 
Ves. 422 ; Bradbury v. Hotten, L. R. 8 rence v. Dana, 4 Cliff, <U. S.) t ; Farmer 
Exch. X ; Cobbett % Woodward, L- R. 14 zf. Calvert, Lith. Engr. and Map Publ. Co. 
Eq. 407 J Bogue V. Houlston, 5 De G. & i Flipp. (U. S.) 228. 

Sm. 275. This principle extends not only to books. 

And where it partly consists of literary but also to maps. Farmer v. Calvert, Lith. 
matter, which cannot be legally protecte<l, Engr. & Map Publ. Co. 1 Flipp. (U. S.) 228. 
it will not a 0 ect the protection of the other A new edition of a copyrighted work 
part Barfield v. Nicholson, 2 Sim. & St. may be published in a less number of vol- 
I ; Lawrence v. Dana, 2 Am. L. T, R, (N. umes, and be protected by the original 
S.) 402; Low V. Ward, L. R. 6 Eq. 418? copyright, if notice thereof is properly pub- 
Cary v. Longman, i East, 360. lished. Dwight v. Appleton, 1 N. Y. Leg. 

A book which has not been printed, but Obs. 195. 
exists only in manuscript, may be the sub- Where a new edition is substantially dif* 
ject of copyright. Roberts p. Myers, 23 ferent from the original one, a new copy- 
Law Rep. 396; 13 Law Rep. {N. S.) 3^. right may be acquired. The extent of the 
Forai^ Books. « There can be no copy- changes and alterations is immaterial, as 
right on books published in a foreign coun- long as they materially affect the work, 
try, nor on reproductions of .such books Gray «>. Russell, i Story (U, S.), 11 ; Law- 
published^ in this country. Where such rence v. Dana* 4 Cliff, JU. S.) ij Banks w* 
reproduction contains notes, illustrations, McDivltt, 13 Blatchf. (U. S.) 1635 Black 
or other new matter, not to be found in p. Murray, o $c. Sess. Cas. (ad series) 341 ; 
the original publication, such new matter Hedderwica p. Grifiln, 3 Sc. Sess. Cas, (ad 
may be protected by copyright. Sheldon set.) 383^? Cary v. Longman* t East, 358; 
p* Houghton, 5 Blatchf, (u. S.) 285. Cary w. Faden, S Ves. 24; Tonaon p* walfer, 

Trmlatkms. The translation of a 3 Swans, 672 5 Sweet p* Cater, u Sim, 572. 
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which gives it an application unknown before. Books “ made and 
composed"' in that manner are the proper subjects of copyright ; 
and the author of such book has as much right in his plan, arrange- 
ment, and combination of the materials collected and presented as 
he has in his thoughts, sentiments, reflections, and opinions, or in 
the modes in which they are therein expressed and illustrated ; but 
he cannot prevent others from using the old materials for a differ- 
ent purpose.^ 

1. Lawrence v. Dana, 4 Cliff. (U. S.) i ; “ Calendars. — Matthewson t'. Stockdale, 

Bullinger v, Mackey, 15 Blatchf. (U. S.) 12 Ves. 270; Longman v. Winchester, 16 
^50 ; Webb v. Powers, 2 Woodb. & M. Ves. 269. 

• i(U. S.) 497; Greene v. Bishop, i Cliff. Catalogues . — Wilkins Aikin, 17 Ves. 

({U. S.) 199; Story v, Holcombe, 4 McLean 422 ; Hotten v. Arthur, i Hem. & M. 603; 
>{[]. S.), 309; Lewis?/. Fullerton, 2 Beav. 6; Hogg Scott, L. R. 18 Eq. 444. 

Curtis on Copyright, 180; Emerson v. Mathematical Tables. — McNeill ?/. Wil- 

Davies, 3 Story *(U. S.), 768; Gray?/, Rus- liams, ii Jur. 344; King v. Reed, 8 Ves. 
sell, I Story (tJ. S.), ii. 223, note; Baily v. Taylor, L. J. 3 Ch. 66. 

Drone in his work on Copyrights, page List of Bounds. — Cox v. Land & 

153, says, These principles have been 'Water Journal Co., L. R. 9 Eq. 324. 
judicially recognized in the case of the fol- Abstracts of Titles to Lands. — Banker 
lowing productions : — v, Caldwell, 3 Minn. 94. 

“ General Miscellaneous Compilations. *— “ Collections of Statistics. — Scott v. Stan- 

Jarrold v. Houlston, 3 Kay & J. 70S ; Pike ford, L, R. 3 Eq. 718 ; Maclean v. Moody, 
2/. Nicholas, 20 L. T. N. S. 906; L. R. 5 20 Sc. Sess. Cas. 2d ser. 1154; Walfordz^. 
Ch. 251; Mack?/. Fetter, L. R. i4Eq. 431; Johnston, 20 Sc. Sess. Cas. 2d ser. 1160, 
Hogg V, Scott, L. R. 18 Eq. 444; Gray note. 

2'. Russell, I Story (U. S.), ii; Emerson Statutory Forms. v. Mac- 
•?/. Davies, 3 Story (U. S.), 768; Webb v. kenzie, 9 Sess. Cas. 2d ser. 748. 

Powers, 2 Woodb. & M. (U. S.) 497; Recipes. — Rundell ?/. Murray, Jac. 31 1. 

Greene v. Bishop, 1 Cliff. (U. S.) 1865 Designs. — Grace ?/. Newman, L. R. 19 

l..awrence v. Cupples, 9 U. S. Pat. Off. Gaz. Eq. 623. 

2 54. Pubfic Bocaments. — A compilation from 

** Annotations consisting of Common Mate’' voluminous public documents, so arranged 
rials. — Story v. Holcombe, 4 McLean as to show readily the date and order of 
^U. S.), 306; Lawrence v. Dana, 2 Am. battles fought during the civil war, together 
L. T. R. S, 402 ; Banks v. McDivitt, 13 with a list of casualties, may be copy- 
Blatchf. (U. S.) 163; Black v. Murray, 9 righted. Hanson ?/. Jaccard Jewelry Co., 
Sc. Sess. Cas. 3d ser. 341. ' 32 Fed. Rep. 202. 

^^ Dictionaries. — Barfield v. Nicholson, 2 An express and railroad guide consisting 

'Sim. & St, I ; Spiers v. Brown, 6 W. R. of a compilation of information regarding 

352. railroads, etc., may be copyrighted. Bul- 
« Books of Chronology. — Trusler v. Mur- linger v. Mackey, 1 5 Blatchf. (U.^ S.) 550. 

ray, i East, 362. The copyright on a compilation of old 

'‘^Gazetteers. — Lewis Fullerton, 2 Beav. matter does not protect the component 
6. parts independent from the mode of ar- 

/tinsraries, Road and Guide Books. — rangement and combination ; neither does 
, Cary v. Faden, 5 Ves. 24; Cary Long- it protect the mode of arrangement and 
-- man, I East, 358 } Murray z/.Bogue, I Drew, combination independent of the compo- 

353. nent parts, but it protects only the two 
Directories. — Kelly?/. Hooper, 4 Jur. as combined. Gray v. Russell, i Story 

-zi; Kelly?/. Morris, L. R, i Eq.697 ; Morris (U. S.), ii ; Banks v. McDivitt, 13 Blatchf. 

Ashbee, L. R. 7 Eq. 34; Mathieson v. (U. S.) 163; I..awrence v. Cupples, 9 U. S. 
flarrod, L. R. 7 Eg. 270; Morris?/. Wright, Pat. Off. Gaz. 254; I^wrence v. Dana, 2 
L. R, 5 Ch. 279; Kelly v. Hodge, 29 L. T. Am. L, T. R. N. S. 402 ; Farmer v. Cal- 
N. S. 387. vert Lith. Engr. Sc Map. Pub. Co., 5 Am. 

** Maps and Charts. v. Patten, 2 L. T. R. x68 ; Webb v. Powers, 2 Woodb. 
Paine (U. S.), 393, 397; Stephens v. Cady, & M. (U. S.) 497 ; Emerson v. Davies, 3 
1 4 How. (XT. S.) 528; Stevens ?/. Gladding, Story (XJ. S.), 768; Greene v. Bishop, i 
. 17 How. {U. S.) 447; Farmer v. Calvert, Cliff. (U. S.) 180; Jarrold v. Houlston, 3 
Lith. Engr. & Map Publ. Co. 5 Am, L. T. R. K. & J. 708 ; Pike zi. Nicholas L« R. S Ch. 
168 ; Rees zi. Peltzer, 75 111. 47 5 ; Stannard 251 ; Murray v. Bogue, i Drew* 353 ; Spiers 
lie, L. R. 6 Ch. 346? v.Brovm, 6 W. R. 352? Hack ?/. Fetter, 
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VTh&t may be copyrighted. 


C OPYRIGHT. Abridgments ~ Law Keports^ 


(d) Abridgments. — An abridgment of a literary work may be 
copyrighted when the abridgment does not consist merely in the 
omission of some of its parts, and the copying of the others.^ 

{i) Law Reports. — The reporter has a lawful right to a copy- 
right on all original matter prepared by him, as head-notes, foot- 
notes, statements of facts, abstracts of the briefs of counsel, etc. 
But he is not entitled to copyright on matter of which he is not 
the author, as the opinion of the court, head-notes prepared by the 
court, etc.® 

L. R. 14 Eq. 431 ; Barfield v. Nicholson* 2 v. Shaw, 3 Jur. 217 ; Sweet v. Benning, 16 
Sim. & S. I. C. B. 459. 

A mere copy of old matter without any A reporter employed with the under- 
new arrangement is not a compilation standing that the exclusive property, in the 
which may be copyrighted. Hedderwick result of his labors, shall bo in the State, is 
V. Griffin, 3 Sc. Sess. Cas. 2d ser. 383 ; not entitled to a copyright even on his own 
Rundell v, Muiray, Jac. 314; Jollie v. production. Little v. Gould, 2 BlatchL 
Jaques, i Blatchf. (IJ. S.) 618 ; Boucicault (U. S.) 165. 

V. Fox, 5 Blatchf. (U. S.) 87, 101. Neither a reporter nor a judge can have 

No copyright can be had in the old mat- any copyright in the judicial decisions, 
ter independent from the arrangement j but The copyright to these decisions belongs 
where such matter has been abridged, di- to the State, who, however, usually waives 
gested, revised, or translated, an indepeird- this right, either by publishing without cem- 
ent copyright will vest in it. Lawrence v. plying with the statute or by constitutional 
Dana, 2 Am. L. T. R. (N. S.) 402. provision. See Drone on Copyright, pp. 

Valuable selections of poems or prose 161, 162; Wheaton v, Peters, 8 Pet. (U. S.) 
compositions are sometimes made and 591 ; Little Gould, 2 Blatchf. (U. S.) 165 ; 
arranged with reference to their subject- Chase v, Sanborn, 6 U. S. Pat. Off. Gaz. 
matter ; proverbs, quotations, etc., may be 932. Compare Banks v. West Publ. Co., 
compiled so as to form useful collections ; 27 Fed. Rep. 50. 

hymns may be selected and classified with The same principle holds good for public 
a view to their use on appropriate occa- documents and statutes. Drone on Copy- 
sions. Compilations of this kind may right, 164; Davidson z'. Wheelock, 27 Fed. 
have a material value, due to the choice Rep. 61. 

and arrangements of the selections, and The statutes of Ohio authorize the pub- 
in such case there seems to be no reason lication of the reports of the Supreme Court, 
why they may not be proper subjects of and of the Supreme Court commission, of 
copyri^t. Drone on Copyright, pp. 157, the State, (x) under the direction of the 
ijS; citing Rundell v. Murray, Jac. 314; supervisor of public printing; or {2) under 
Marzials v. Gibbons, L. R. 9 Ch. 518. a contract made by the Secretary of State. 

1. Folsom V. Marsh, 2 Story (U. S.), The official reporter, who receives from the 
100; Gray v, Russell, i Story (U. S.), u ; State a fixed salary for his services, is re- 
Story Holcombe, 4 Mcl^ean (U. S.}, 306; quired to secure a copyright for “each 
Lawrence v. Dana, 4 CliH. (U. S.) 1 ; volume of the reports ” published under 
Greene v. Bishop, i Cliff. (XJ. S.) 186; the first method. The statute provides, 
Dodsley v. Kinnersley, Ambler, 403 ; Whit- that when the reports are published under 
tingham v. Wooler, 2 Swanst. 428; Ton- the second method, the contractor “shall 
son V. Walker, 3 Swanst. 672; Gyles v. have the sole and exclusive right to publish 
"Wilcox, 2 Atk. 141 ; Newberry’s Case, such reports, so far as the State can confer 
Lofft 77S; Campbell Scott, ii Sim. 38. the same,” but imposes no reauirement 

A digest of a work may be copyrighted, upon the reporter to secure copyright. No 
Sweet V, Benning, 16 C, B. 459. authority is given anyw'here in the statutes. 

2. Wheaton v. Peters, 8 Pet. (U. S.) 591 ; to copyright the opinions of the judges. 
Myers v. Callaghan, 5 Fed. Rep. 726; 20 Advance sheets of volumes, includea in the 
Fed. Rep, 441 ; Backus v. Gould, 7 How. complainants* contract with the Secretary 

g j, S.) 798;^ Banks v. Manchester, 23 Fed. of State, were copyrighted by the reporter 
ep, 143 ; Little v. Gould, 2 Blatchf. (U. S.) for the benefit of the State and of the com^ 
165 ; Banks v. McDivitt, 13 Blatchf. (U. S.) plainants. The respondents published the 
163 ; Chase v. Sanborn, 6 U. S. Pat, Off. opinions, syllabi., and statements of cases 
Gaz. 933 ; Little v. Hall, 18 How. (U. S.) prepared by the judges, and contained in 
1:65 ; Butterworth v, Robinson, 5 Ves. 709 ; said advance sheets. IMtl^ that the copy- 
Saunders v. Smith, 3 My. & Cr. 71 1 ; Sweet rights secured do not cover the matter pub- 
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What may be copyrighted. 


COPYRIGHT, Advertisements, Newspapers, etc. 


(/) Advei^tisements , — There can be no copyright in advertise- 
ments as such. Publications which could otherwise not be copy- 
righted, as not possessing the essential qualities required for a 
copyright, cannot be copyrighted because they are used as adver- 
tisements. But such matter in an advertisement which is duly 
entitled to be copyrighted may be protected.^ 

(^) Newspapers, — There is no valid reason why newspapers, 
magazines, and other periodicals should not be copyrighted, 
although in the case of newspapers it is almost impracticable, and 
in practice not done.^ 

{Ji) Musical and Dramatic Compositions are covered by the 
statute, and this includes dramatizations, translations, and adapta- 
tions.® 

lished by the respondent. The reporter 3. Drone on Copyright, 175. 

might, in this case, copyright the volumes The copyright in musical compositions is 

for the benefit of the complainants and of more extensively protected than the copy- 
the State, but such copyright would protect right in dramatic pieces. Russell v. Smith, 
only the portion of the volumes prepared 15 Sim. 18 1. 

by the reporter. Banks v, Manchester, 23 The piano-forte score of an already exist- 
Fed. Rep. 143; Banks v. West Publ. Co., ing opera, whether arranged by the com- 
27 Fed. Rep. 50. ^ poser himself or by another person, is the 

1. Drone on Copyright, pp. 164 et seq, subject of copyright. Wood v, Boosey, r. 
An advertising card devised for the pur- L. K. Q. B. 223 ; Atwill v. Ferrett, 2 Blatchfl 

pose of displaying paints of various colors, (U. S.) 39; Carte v, Evans, 27 Fed. Rep. 
consisting of a sheet of paper having at- 86t. 

tached thereto square bits of paper painted A person who writes words to an old air,, 
in various colors, each square having a dif- and procures an accompaniment and pub- 
ferent color, with some lithographic work lishes them together, is entitled to the 
surrounding the squares advertising the copyright in the whole work. Leader v, 
sale of the colors, is neither a chart, map, Purday, 7 C. B. 4. 

print, cut, engraving, nor book within the A party will be enjoined from using the 
meaning of the statute, and not the subject title of a copyrighted dramatic composition, 
of a copyright. The exclusive right to even for a composition entirely different 
employ a particular method of advertising from the one which was copyrighted. Shook 
wares cannot be acquired under the coi>y- v. Wood, 10 Phila. (Pa.) 373. 
right laws. Ehret v. Pierce, 10 Fed. Rep- Charts, Photographs, etc.— ^ The statute 
553. See Collender 2^. Griffiths, II Blatchf. granting cop3a'ight protection to photo- 
(U. S.) 212. graphs and negatives thereof is not so 

A chromo, if a meritorious work of art, clearly unconstitutional as to authorize the 
may be copyrighted, though designed and court at nisi prius to declare it invalid, 
used for gratuitous distribution asanadver- Sarony v, Burrow-Giles Lith. Co., 17 Fed. 
tisement for the purpose of attracting busi- Rep. 591 ; Schreiber Thornton, 17 Fed. 
ness. Yuenglings'. Schile, 12 Fed. Rep. 97. Rep. 693. 

A painting only seven by four and a half Under the act of 1831 respecting^ copy- 
inches in size, owned by a corporation, rights, a photograph was not a subject of 
painted by an artist employed by the cor- copyright. Wood v, Abbott, 5 Blatchf. 
poration from a design made by its presi- (U. S.) 335. 

dent from a woodcut, may be copyrighted The word ** chart/’ as used in the copy- 
by the corporation. That such a painting right law, does not include sheets of paper 
could be readily lithographed, and used as exhibiting tabulated or methodically ar- 
an advertising label, will not affect the ranged information. Taylor v, Gilman, 24. 
copyright. Schumacher v, Schwencke, 25 Fed. Rep. 632. See Chart (vol. 3). 

Fed. Rep. 466. Plays. — The exclusive right to perform 

2. Drone on Copyright, 168, 170. a play may also be secured by copyright. 

In England no one can have a copyright Rev. Stat. U. S. § 4966. Boucicault v. 

in newspapers. Cox z/. Land Sc Water Jour- Hart, 13 Blatchf. (U. S.) 47; Daly v. 
nal Co., L, R. 9Eq, 324; Platt Walter, Palmer, 6 Blatchf. (U. S.) 256; Boucicault 
17 L. T. (N. S.) 159; Exp, Foss 2 De G. v. Fox, 5 Blatchf. (U. S.) 87; Roberts v. 
Sc J. 239. Myers, 13 Month. L, Rep. 390. 
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Quality of Publicatious. 


COPYRIGHT. 


Indecent Publications, etc. 


4, ftuality of Publications. — {d) Indecent PiMicatio7is, - — Publica- 
tions which are of an indecent character, or otherwise have a 
tendency to disturb the public peace, corrupt morals, or libel indi- 
viduals, are not protected by copyright.^ 

(p) Orighiality. — A work need not be strictly original to have 
a claim to copyright. But although composed entirely or in part 
of old and common matter, original and independent work must 
have been bestowed upon it by the author. Where two authors 
write on the same subject, and use the same common materials, 
both will be entitled to a copyright. And even where the products 
of their efforts would be substantially alike, this would not be 
absolute proof that one was a mere copy from the other.® 

ip) Literary Merit. — There is no standard of literary merit 
required by the statutes to which a publication should come up, to 
be entitled to a copyright. Even works of very little literary 
merit have been held to be entitled to copyright where they served 
to propagate useful knowledge, or gave general information.® 

1 . Drone on Copyright, i8i ; Martinetti In music, not only new compositions, 

Maguire, i Deady (U . S.), 223. but any substantially new adaptation o£ an 

If a play or any literary production is of old piece, as an arrangement for the piano 

an immoral character, it is no part of the of a quadrille, wait/., etc., constitutes a 
office of a court to protect it by injunction valid claim. Schubeith v. Shaw, 19 Am. 
or otherwise. The rights of the author are L. Reg. (N. S.) 248 ; Atwill v. Ferrett, 2 
secondary to the right of the public to be Blatchf. (U. S.) 39; Jollie v. Jaques, i 
protected from what is subversive of good Blatchf. (U. S.) 618. 
morals. Shook v. Daly, 49 How. Pr. But where an imported piece is simply 
(N. Y.) 366, 368. transposed or differently arranged and 

2 . See compilations {post). Blunt v. adapted, no copyright will attach to it. 
Patten, 2 Paine (U. S.), 393; Banks v. Me- Jollie v. Jaques, i Blatchf. (U. S.) 618. 
Divitt, 13 Blatchf. (U. S.) 163; Lawrence In an action to recover the penalties pro- 
•5^. Cupples, 9 U. S. Pat On. Gaz. 254; vided by statute, the defendant may snow 
Farmer v. Calvert Lith. En^. & Map Publ. in defence that the music was not original, 
Co., X Flipp. (U. S.) 228; Reed ?/. Carnsi, that it was an abbreviation or alteration. 
Tan., Dec. 72; Benn v. Le Clercq, 18 Int. Millett Snowden, i West. L. J. 240. 

Rev. Rec. 94; Gray Russell, i Story 8, Drone on Copyright, 208 Sco- 

4 U. S.), 1 1 ; Webb v. Powers, 2 Woodb. & ville Toland, 6 West L. J. 84; Coffieen 
M. (U. S.) 497 ; Lawrence v. Dana, 2 Am. v. Brunton, 4 McLean (U. S.), 516; Collen- 
L. T. R. N. S. 402, Greene v. Bishop, i der v. Griffiths, n Blatchf. ( 0 . S.) 21 1; 
Cliff. (U. S.) 186; Emerson v. Davies, 3 Maclean v. Moody, 20 Sc. Sess. 2d ser. 
Story {U. S.), 768; Story Holcombe, 11:635 Page v. Wisden, 20 L. T. (N. S.) 
4 McLean (U. S.), 309; Barfield v. Nichol- 435. 

son, 2 Sim, & S. I ; Murray Bogue, i Diew A mere daily or weekly price-current has 
353 » Spiers v. Brown, 6 W. R. 352; Pike been held not to be subject to copyright 
2^. Nicholas, L. R. $ Ch. 251 ; Jeffrys tf. Clayton v. Stone, 2 Paine (U. S*), 382. 
Boosey, 4 H. L. Cas. 869. Compare Kiernan v. Manhattan Quotation 

A party, to be entitled to a copyright, Tel. Co., 50 How. Pr. (N, Y.) 194. 
must show that he is the author of the work, A diagram, with directions for cutting 

or that his title is derived from one sus- ladies' garments, was held to be a subject 
taining that relation to the publication, for copyright. Drury v. Ewing, i Bond 
•Greene v. Bishop, 1 Cliff. (U. S.) 186. (U, S.), S40. 

One who deposits for copyright the title But prints of balloons and hanging bas- 
of a dramatic composition, which title is kets, with printing on them for embroidery, 
not original with him, cannot secure by and cutting lines showing how the paper 
jsttch deposition the ex;clusive right to the may be cut and joined to make the differ- 
title where it has already been applied to ent parts fit together, and not intended as 
another dramatic composition founded on a mere pictorial representation of some- 
-^he same story. Benn v. Le Clerq, iS Int* thing, are not copyrightable. Rosenbach 
jR^v. Rec. 94. V. Dreyfuss, 2 Fea, Rep. 317. 
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Duration of Copyriglit. 


COPYRIGHT. 


Who entitled to Copyright. 


5. Diiration of Copyriglit. — A work protected by copyright is 
protected for twenty-eight years after the filing of the titlepage 
in the librarian’s office ; but such copyright may be extended for 
an additional term of fourteen years upon compliance with the 
requirements of the statute.^ 

6. Who entitled to Copyright. — (a) Autho^^s and Proprietor's who 
are Citizens or Residents. — The Statutes of the United States 
entitle to copyrights only authors or proprietors who are ** citizens 
of the United States or residents therein.” And with the excep- 
tion of paintings, drawings, chromos, statues, statuary, models or 
designs, the statutes require not only that the party securing the 
copyright should be a citizen or resident of the United States, 
but also that the work should be a production of a party a citizen 
or resident. In case of death of the author, his executors or 
administrators succeed to his rights.® 

ip) Assignees. — Not only the author has a right to protect his 
works by copyright, but this protection extends to his assignees ; 

The representation of a dramatic com- formation of the government has emphati- 
position can only be enjoined by the one cally declared that such works are legiti- 
who has a literary property in it. A mere mate subjects of piracy. Drone on Copy- 
spectacle or arrangement of scenic effects, right, ^5. For an oversight of the efforts 
having no literary character, cannot be so made in the United States to secure an in- 
enjoined. Martinetti v, Maguire, i Abb. ternational copyright, see the same work, 
(U. S.) 356. pp. 92-96. 

1. Rev. Stat. XJ. S. §§ 4953, 4954* lii the case of a work of which a citiEen 

The statute specifically provides that the and a foreigner are joint authors, there is 

renewal shall be for the benefit of the au- nothing to prevent a valid copyright from 
thor if living, or for his widow and children vesting in that part of which the former is 
if dead. Rev. Stat. U. S § 49 W; Pierpont the author, provided this can be separated 
V. Fowle, 2 Woodb. & M. (U. §.) 41. from that written by the foreign author. 

2. Rev. Stat. U. S. §§ 4952, 4971. If the parts cannot be separated, it would 

Although in section 4971 of the Revised seem that copyright will not vest in any of 

Statutes of the United States, which pro- it. Drone on Copyright, 232. 
vides that “nothing in this chapter shall The question of residence is a mixed 
be construed to prohibit the printing, pub- question of law and fact. It is not to be 
lishing, importation, or sale of any book, determined by the length of time a party 
map, chart, dramatic or musical composi- remains in the country, nor by the fact 
tion, print, cut, engraving, or photograph, whether he occupies his own house, or is 
written, composed, or made by any person merely a boarder or a lodger in the house 
not a citizen of the United States nor resi- of another, but by the intention existing in 
dent therein,” “ paintings, drawings, chro- the mind of the person coupled with acts, 
mos, statues, statuary, and models ” have which acts and intent are to indicate wheth- 
been omitted, the court held in Yuengling er or not he is a resident of the place. 
V. Schile, 12 Fed. Rep. 97, that such omis- Boucicault v. Wood, 2 Biss. (U. S.) 34. 
sion was probably accidental ; that, holding Filing a declaration of intentions to be- 
tbat the owner of such “paintings, drawings, come a citizen of the United States, does 
chromos, statues, statuary, and models,” not make a party a resident. Carey v, 
may be entitled to a copyright, although the Collier, 56 Nile’s Reg. 262. 
artist or author was a non-resident alien, A chromo-lithq^raph, as in this case a 
would be against the policy of the copyright highly and artistically colored picture of 
law to protect American artists and authors Gambrinus, used for the advertisement of 
only ; and that the owners referred to are lager beer, is nothing but a lithographic 
the purchasers of “ such ” map, chart, book, “print,” and therefore is not excepted from 
or books ; i, e., of the works of resident the requirement of the statute that the 
authors only. author of such picture must be a citipn or 

Congress refused repeatedly to grant pro- resident of the United States, to entitle its 
tection to works of foreign authors, and in owner to a copyright. Yuengling v. Schile, 
every copyright statute passed since the 12 Fed. Rep. 97, 107, 
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ynxo entitled to Copyright. 


COPYRIGHT. 


Assignees. 


and it is not necessary that the copyright should be secured before 
assignment. The assignee of an unpublished work can secure a 
copyright in his own name as proprietor.^ 

1 . U. S. Rev. Stat. § 4982; Paige v. Whether paid writers for a periodical, 
Banks, 13 Wall. (U. S.) 608; Cowen v. magazine, or cyclopaedia can have a copy- 
Banks, 24 How. Pr. (N. V.) 72; Lawrence right in their articles so as to prevent the 
t/. Dana, 2 Am. L. T, R. N. S. 402; Folsom publishers from publishing them in any 
V, Marsh, 2 Story (U. S.), 100; Little v. other form but in the periodical for which 
Gould, 2 Blatchf. (U. S.) 165, 362} Pultet7. they are written, depends also on their 
Derby, 5 McLean (U. S.), 328. implied or express contract. Sweet v. Ben- 

The form of assignment of a copyright ning, 16 C. B. 459; Bishop of Herefoid v. 
is regulated by statute ; but the form of Griffin, 16 Sim. 190. 
assignment of a manuscript before copy- Although the copyright vests in the name 
right was obtained, and before publication, of the party who takes it out, he may hold 
is regulated by the common law. So a it in trust for the legal owner ; and, where 
manuscript otherwise subject to copyright it does belong to another, a court of equity 
may be copyrighted by an assignee under a may compel an assignment. LawTence v, 
common law assignment. U. S. Rev. Stat. Dana, 2 Am. L. T. N. S. 402 5 Little v, 
§ 4955; ^l.ittlez'. Gould, 2 Blatchf. (U. S.) Gould, 2 Blatchf. (U. S.) 165; Pulte 
165 ; liwrence v. Dana, 2 Am. L. T. R. N. v, Derby, 5 McLean (U. S.), 328 ; Hazhtt 
S. 402 ; Carte v* Evans, 27 Fed. Rep. 861, v, Templeman, 13 L. T. N. S. 595. 

863. An agreement between an author and an 

A non-resident alien is not within our employer, the owner of a theatie, to write 
copyright law, but he may take and hold by a play for him, which was to be represented 
assignment a copyright granted to one of at the theatre as long as it should draw, 
our own citizens. Carte v, Evans, 27 Fed. does not prevent the author from taking 
Rep. 861, 863. out a copyright in his own name. Such a 

3 ^ploydrs and Employees. — It will de- contract is but a license to represent the 
pend on the terms of the agreement between play, and not an assignment. Roberts v. 
SL publisher and an author employed by him, Myers, 13 Law Rep. N. S. 396. 
whether the latter has a copyright in his An engraver in the employ of the gov- 
works, or whether such copyright belongs ernment can have no copyright in a chart 
to the former. The mere fact of employ- prepared for the government. Copyright 
ment does not vest the title to it in the 7 Op. Att’y Gen. 656. 
publisher. Where there is an express One who merely employs another to 
agreement, the terms of the agreement de- design and execute a work of art for him, 
termine the fact ; and where there is no ex- is not entitled to a copyright. Binns zf. 
press agreement, the intention of the parties Woodruff, 4 Wash. (U. S.) 48; and see 
may be determined the attending cir- Atwill v. Ferrett, 2 Blatchf. JU. S.) 39. 
cumstances. Little z'. Gould, 2 Blatchf, (U. Plaintiff engaged his services todefend- 
S.) 165; Lawrence v. Dana, 2 Am. L, T. ant for a period of ten years as an author 
R. N. B. 402 ; Heine v, Appleton, 4 Blatchf. and inventor, and stipulated that the prop- 
^U. S.) 125; Keene zu Wheatley, 4 Phila. erty in his productions should belong ex- 
(Pa.) 157; also 9 Am, Law Reg. 33 ; Eouci- clusively to defendant, including his time 
cault V, Fox, 5 Blatchf. (U. S.) 87 ; Sweet and services, in consideration of $5>ooo, to 
Benning, 16 C. B. 459; Bishop of Here- be paid to him annually, and certain other 
ford Griffin, 16 Sim, 190; Shepherd contingent provisions as to compensation. 
Conquest, 17 C. B. 427 ; Levi a'. Rutley, L. Held, that such a contract, and the transfer 
R. 6 C. P.523. Compare to defendant made in pursuance theredf, 

2 Woodb. & M. (U. S.) 23, 46; Atwill v. invested defendant with the exclusive prop- 
Ferrett, 2 Blatchf. (U, S.) 39; Binns v. erty in the play copyrighted, and in tne 
Woodruff, 2 Wash, (U. S.) 48. patented invention of the plaintiff contem- 

N., under the employment of the Illinois plated in the terms of the engagement or 
Cent. R. Co., compiled a work entitled contract. In such a contract there is no 
"Battles for the Union,*’ etc. It was copy- condition precedent or subsequent which 
righted in the name of H., the general can be invoked to defeat defendant’s title, 
passenger agent of the company. In an or re-invest plaintiff with any interest in 
action by H. to restrain the publication by the property, nor can he interfere with 
J,, keld^ that an action for the infringement defendant’s use of the property by injunc- 
of a copyright may be maintained by the tion, or against defendant’s wishes to use 
holder or the legal title thereof, though the them himself. Mackaye Mallory, 12 Fed. 
beneficial ownership be in another. Han- Rep. 328. 

aon Jaccard Jewelry Co., 32 Fed. Rep* An artist who accompanied a govem- 
jaoa. ment expedition to Japan, in the capacity qf 
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How is a Copyriglit acc[Txired, COPYRIGHT, 


Statutory Requirements- 


be so deposited after the printing of the printed book was the^ following, printed! 
work, and before its formal publication, upon the page immediately following the 
Chapman v. Ferry, i8 Fed. Rep. 539. titlepage ; “ Entered according to Act of 
A firm deposited in the office of the Congress, in the Year 1878, by H. A. Jack- 
Librarian of Congress the title of a book, son.”^ Held^ that the notice was not such 
in the following words : ** Over One Thou- a notice as required by the statute, and did 
sand Recipes. The Lake-Side Cook-Book; not entitle the proprietor to maintain an 
A Complete Manual of Practical, Economi- action for infringement of copyright. Jack- 
cal, Palatable, and Healthful Cookery, son t/. Walkie, 29 Fed. Rep. 15. 

Chicago : Donnelley, Loyd & Co.” The An edition of a song was issued having 
title with which the book was published a front cover, with an engraving thereon, 
was, “ The Lake-Side Cook-Book, No. i, and a list of seven songs, including the 
a Complete Manual of Practical, Economi- song in question, by a part of its title, over 
cal and Palatable and Healthful Cookery, the name of the publisher, who claimed 
By N. A. D.,” — followed by the imprint the copyright, and on the page where the 
of the place of publication and the name of music commenced the full title was printed, 
the proprietor, and the notice of the copy- with the words, “ Copyright, 1870,” etc. 
right on the titlepage. that the vari- Held^ that this was a sufficient notice to the 

ance was not material, and the title pub- public of a claim of copyright, as required 
lished was deposited in compliance with by act of Congress of 1874, § i, and that 
Rev. St. § 4956; Donnelley Ivers, 18 there was no abandonment of the copy- 
Fed, Rep. 592. See Carte v, Evans, 27 right. Blume v, Spear, 30 Fed. Rep. 629. 
Fed. Rep. 861, 864. A. registered a copyright label in the 

The “ printed ” copy of the title of a Patent Office by the title of “ Water-^roof 
book or other article, required by section Drawing Ink,” consisting of these words 
4956 of the Revised Statutes to be deliv- in one line, in an oblong formed of double 
ered or mailed to the Librarian of Congress, lines, no notice of copyright or name of 
may be “ printed ” with a pen as well as the owner being printed thereon, except 
type, with or without the aid of tracing- by the words, “Kegistered, 3,693, 1883.” 
paper. Chapman v. Ferry, 18 Fed. Rep. lield^ that, under the act of Congress of 
539. ^ 1874, the label should at least have con- 

When the required notice is plainly tained the word “copyright,” with the year 
engraved on the plate from which a print in which, and the person by whom, the 
is taken, within the line of a reasonable copyright was taken out, instead of the state- 
margin, and where it would not be covered ment of an entry in the office of the Libra- 
when properly framed, it is impressed on rian of Congress, as required by Rev. St. 
the face within the meaning of the statute. U. S. § 4962, in order to maintain a suit 
Rossiter z'. Hall, 5 Blatchf. (U. S.) 362. for infringement, and that a publication of 
The various provisions of law in relation such a defective notice was an abandon- 
to copyright should have a liberal con- ment of the copyright. Higgins v. Keuffel, 
struction, in order to give effect to what 30 Fed. Rep. 627. 

may be considered the inherent right of the New editions of a copyrighted work are 
author to his own work. Where a title- protected by the copyright on the first edi- 
page was deposited in January, 1867, and tion, when they contain no alterations or 
the notice stated, “ entered, etc., in 1866,” additions ; but where they contain such im- 
the court held that this was probably a provements, alterations or additions, a new 
mistake committed unintentionally, and did copyright must be taken out, and all the 
not invalidate the copyright. Myers v, requirements of the statute again followed, 
Callaghan, 5 Fed. Rep, 726, 730. Compare Lawrence v. Dana, 2 Am. L. T. R. N. S. 
Baker v, Taylor, 2 Blatchf. ( u. S.) 82. 402; Banks v, McDivitt, 13 Blatchf. {U. S ) 

The object of inscribing upon copyright 163; Farmer v, Calvert Lith. Engr. & J»Iap 
articles the word “ copyright,” with the Publ. Co., 5 Am. L. T. R. 168. 
year when the copyright was taken out, and The original publication of the copyriglit 
the name of the party taking it out, is to need, in such a case, not be repeated in a 
give notice of the copyright to the public, succeeding edition, unless no new copy* 
to prevent a person from being punished right is taken out. Lawrence v, Dana, 4 
who ignorantly and innocently reproduces Cliff. (U. S.) i. See Banks v. McDivitt, 13, 
the photograph without knowledge of the Blatchf. (U. S.) 163. 
protecting copyright. Inserting in such a Where a literary work consists of more 
notice the initial of the Christian name than one volume, it has been held that the 
and the full surname is a sufficient compli- publication of the copyright need not occur 
ance with the law ; it does not violate the In each volume- Dwight v, Appleton, l 
letter of the law, and accomplishes its N. Y, Leg. Obs- 195. 
object. Sarony v, Burrow-Giles Lith- Co., Every person who shall insert or impress- 
17 Fed. Rep. 551 j in U* S. 53. a copyright notice, or %vords of the same 

The only nouce of copyright given in a purport, m or upon any book, map, charts 
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How is a Copyright acquired. C OPYRI GUT. 


By Assigameut. 


{b) By Assig?imejit. — A copyright may be acquired by assign- 
ment from the party who first took out the copyright. The stat- 
ute provides that “ copyrights shall be assignable in law by any 
instrument in writing, and such assignment shall be recorded in 
the office of the librarian within sixty days after its execution/’ in 
default of which it shall be void as to any subsequent purchaser 
or mortgagee for a valuable consideration without notice.^ 


musical composition, print, cut, engraving, 
or photograph, or other article for which 
he has not obtained a copyright, shall be 
liable to a penalty of one hundred dollars, 
for which, however, but one person can 
sue. Rev. Stat. U. S. § 4963; Fenett v. 
Atwill, I Blatchf. (U. S ) 154. 

To incur liability to the penalty, the 
notice must be printed on an article which 
may be copyrighted, Rosenbach Drey- 
fuss, 2 Fed. Rep. 217. 

To secure a renewal of a copyright after 
the first term of twenty-eight years has e\- 
pired, besides complying with the require- 
ments of the statute, as in the case of an 
original copyright, within six months before 
the expiration of the term, a party trying 
to secure such renewal shall, within two 
months from the date of said renew'al, 
cause a copy of the record thereof to be 
publishedin one or more newspapers printed 
in the United States for four weeks. Rev. 
Stat. U. S. § 4954 j Wheaton v. Peters, 8 
Pet. (XT. S.) 591 ; Pierpont v. Fowle, 2 
Wood, & M. 42. 

1 . Rev. Stat. U. S. § 4955; Webb v. 
Powers, 3 Wood. & M. (U. S.) 497 ; Pier- 
pontv. Fowle, 2 Wood. & M. (U. S.) 42; 
Little V, Hall, 18 How. (U. S.) 165; 
Wheaton v. Peters, 8 Pet. (XJ. S.) 591. 

In § 4964 it is required that the consent 
of the owner of a copyrighted work to 
make a reprint should be in writing, signed 
in the presence of two or more witnesses* 

The word “ manuscript,” as used in the 
statute requiring the consent of the author 
or proprietor in writing, signed in the pres- 
ence of two credible witnesses, to give the 
assignee the right to multiply and publish 
copies of the same, does not apply to pic- 
tures, A purchaser of a picture may acquire 
title to it by an oral contract with the lawful 
owner. Parton if. Prang, 3 Cliff. (U* S.) 537. 

An agreement to assign an existing copy- 
right may be by parol, and confers an 
equitable title. Gould v. Banks, 8 Wend. 
(N, y.) 562 j Lawrence v. Dana, 2 Am. L. 
T. R. N. S. 402; Carte v. Kvans, 27 Fed. 
Rep* 861, 863. 

Where one renders gratuitous services 
in editing a book for another, no written 
assignment is necessary to enable the one 
for whom the services are rendered to take 
out a copyright in his own name. Lawrence 
2N Dana, 4 Cliff. (XT, S.) i. 

4 C. of L.— 11 3 . 


In case of bankruptcy, no written assign- 
ment between the bankrupt and his as- 
signees seems to be necessary to effect a 
transfer of a copyright. In re Curry, 12 
Ir. Eq. 391 ; Stevens 7*. Benning, i Kay & 
J. 168. 

A sale of stereotype plates does not in- 
clude a sale of the copyright attached to 
the work which may be printed with the 
plates, unless the intention of the parties 
also to sell the copyright is shown from 
the agreement’ or attending circumstances. 
Under a sale of such plates on execution, 
such copyright does not pass. Stevens z . 
Gladding, 17 How. (U. S ) 452 ; Stephens 7 . 
Cady, 14 How. (U. S ) 52S, 531. 

It seems that a copyright c.innot be sold 
under execution, but the court may compel 
a transfer for the benefit of creditors. 
Stephens v. Cady, 14 How. (U. S.) 531 ; 
Cooper t'. Gunn, 4 B, Monr. (Ky.) 594. 

But where a copyright has been sold, the 
roceeds in the hands of the debtor may 
e attached. Cooper v. Gunn, 4 B. Monr. 
(Ky.) S94j 596. 

An assignment of an existing copyright 
for twenty-eight years does not include an 
assignment of the renewal of the copyright 
for the additional term of fourteen years, 
unless specially expressed. Pierpont v. 
Fowle, 2 Woodb. & M. 41 ; Cowen v. 
Banks, 24 How. Pr. (N. Y.) 72. 

It will be different where the assignment 
of the manuscript has been made before* 
any copyright was taken out. In such a 
case an absolute right to the renewal will 
vest in the assignee. Pulte v. Derby, 5 
McLean (U. S.), 32S; Paige v. Banks, 7 
Blatchf. (U. S,) 152; 13 Wall. (U. S.) 608. 

To effect a valid assignment, the contract 
must be complete. Where plates, illustra- 
tions, and stamps were delivered to A., 
under an incomplete contract between him 
and B. for the sale of the same, together 
with a copyright on a book in the manu- 
facture of which they were used, and $4,000 
was paid as part consideration, and it was 
understood that a more definite contract 
was to be thereafter entered into, and re- 
duced to writing, but B. refused to enter 
into a more definite contract, or comply 
with terms of the incomplete agreement, 
and proceeded to publish the book, 

1st, that there was no assignment of the 
copyright ; 2d, that Bv was entitled to a 



Infringement of Copyright. 


COPYRIGHT, 


Penalties, 


8. infringement of Copyright — (d) Pefialiics, — The statutes pro- 
vide for the punishment of those who infringe upon the copyrights 
of others, by declaring that any person who shall unlawfully print, 
publish, or import, or sell, or expose for sale, any copy of a book, 
shall forfeit every copy thereof, and be liable in damages to the 
owner of the copyright ; and in the case of maps, charts, musical 
compositions, prints, cuts, engravings, photographs, chromos, paint- 
ings, drawings, statues, statuary, and models or designs of articles 
of fine arts, the statutes provide a forfeiture of all the plates on 
which the same shall be copied, of eve^ry sheet thereof, cither 
copied or printed, and one dollar for every sheet found in his 
possession ; and in case of a painting, statue, or statuary, ten dol- 
lars for every copy of the same in his possession, or sold, or 
exposed for sale.^ 

return of the plates, etc., upon paying back for the violation of the copyright of dramatic 
to A. the $4,000 received with interebt ; and compositions, and for publishing any manu- 
3d, that under the peculiar circumstances script without consent of the author. Kev. 
of this case, B. was not entitled to damages Stat. U. S. §§ 4966, 4967. 
or an accounting. Hubbaid z'. Thompson, Actions for forfeitures under the copy- 
25 Fed. Rep. 188. right laws must be bi ought within two 

Part of the rights conferred by the stat- years after the cause of action has arisen, 
ute may be assigned. Roberts v, Myers, Rev, Stat. U. S. § 496S. 

13 Monthly L. R. 396. Although in the case of “books,” 

But the statutes of the United States do statute uses the word “ copy,” it is settled 
not expressly sanction transfers of limited that, when one boi>k contains a substantial 
local proprietorships of exclusive privileges, part of another, the former is, within the 
Such a transfer would operate as a mere meaning of the law, “ a copy ” of the latter ; 
license, and would be ineffectual as an as- and, although the courts may hold that the 
signment. Keene Wheatley, 4 Phila. appropriation of an entire work is not 
{Pa.) 157} also 9 Am. Law Reg, 33. necessary to subject the wrong-doer to the 

Where A., the author of a work, before penalty of forfeiture, tht'y may, on the other 
publication, conferred to a publisher the hand, hold that such penalty is not neces- 
right to take out a copyright in his own sarily incurred by taking a part, though 
name, and to ^jrint a thousand copies, pay- such part may be enough to amount to 
ing A. a certain sum, and in case a new j)iracy, for which an action of damages will 
edition was needed, A. agreed to revise the lie. In case of maps, charts, etc., the 
edition, and that the publisher should sell statute provides for damages and forfeitures 
as many copies as was called for, paying A. in case of piracy of “the whole or in part” 
a certain amount per copy, heid, that Drone on Copyright, pp. 488, 490. 
although the publishers weie the lawful In an action by several persons, being 
owners of the copyright, they could not theproprietorsof a duly copyrighted photo- 
transfer it, but that they could sell the graph, to recover, as well tor the United 
plates, and transfer all their rights under States as for themselves, the penalty for 
the contract. Pulte Derby, 5 McLean infringement under the statute, ft appeared 
<U. S.), 32S. that the defendant had caused lithographic 

Where a piano-forte arrangement of the copies of the photograph to be made, of 
orchestral score of an opera was made by which 14,800 were found in his possession 
a United States citizen with the consent of or control. Heldt that the defendant was 
the non-resident foreign composers of the liable to a penalty of one dollar for each 
opera, and then transferred oy him to a copy so found in ms possession or control, 
fellow-dtizen, who procured a copyright Schreiberr^ Thornton, 17 Fed. Rep. 603, 
which he assigned to a non-resident for- The statute providing penalties and for- 
eigner, acting as agent of the original com- feiture for the infringement of a copyright 
posers of the opera, that there was is penal in its character, and must therefore 
nothing of evasion or violation of law, and be coirstrued strictly. Where the agent of 
that the assignee was entitled to the pro- a firm published copies of a copyrighted 
tection of the court against infringers, photograph without the knowledge arid 
Carte v* Evans, 27 Fed. Rep. 86r . consent of the members of the firm, aShoigli 

1 . Rev, $tat U. S. §§ 4^* 4966. for the use of the firm, the firm was held 

Bimilar punishment has b^n provided not to be liable. Schrelber Sharptess* d 
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Infringement of Oopyriglxt. 


COPYRIGHT. 


Wliat is an Infringement % 


{b) What is an Infringement ? — It is not necessary that the 
whole, or even the larger portion, of a work should be taken in 
order to constitute an invasion of a copyright : if so much is 
taken that the value of the original is sensibly and materially 
diminished, or the labors of the original author are substantially, 
to an injurious extent, appropriated by another, such taking or 
appropriation is sufficient in point of law to maintain the suit.^ 

Ted. Rep. 175; Taylor v. Gilman, 24 Fed. published himself an edition of the book, 
Rep. 632. with some additions, and commenced to 

An action for the penalty provided by sell such edition in the territory allotted 
the statute abates by the death of the de- to the publishers. Heldy that the contracts 
fendant. Schreiber v. Sharpless, 17 Fed. about the division of territory and the sui>- 
Rep. 589; Exp Schreiber, 3 Supr. C. Rep. ply of copies w'ere entirely distinct, and 
423, that, even if the publisher had violated his 

The United States courts have exclusive contract in regard to the supply, the author 
jurisdiction of action, for an intringement of had no right to sell in the publisher’s terri- 
a copyright. Potter McPherson, 21 Hun toiy, either the original work or his own 
(N. Y.}, 559. edition. Baldwin v. Baird, 25 Fed. Rep. 

But a State court has jurisdiction of an 293. 
action to determine the rights of the respec- In an action for penalties and forfeiture, 
tive parties under an agreement by defend- for the breach of a copyright of certain 
ant with plaintiff for the exclusive right to chrom os, the defendant cannot be compelled 
have and perform a certain play. Widmer to produce in evidence his books of ac- 
Greene, 56 How. Pr. (N. Y.) 91. count, photographic plates, and copies of 

The penalty attached to an infringement printed chromos. Johnson v. Donaldson, 
■of the copyright on maps, charts, etc., of 3 Fed. Rep. 22 j Atwill v. Ferrett, 2 Blatchf. 
one dollar for every sheet found in the (U. S.) 39; Chapman Ferry, 12 Fed. Rep. 
possession of the offender, does not apply 693. 

to sheets which have been in his possession. The penalties and forfeitures §iven by 
Backus V. Gould, 7 How. (U. S.) 798; section 4965 of the Rev. St, for an infringe- 
Millett V. Snowden, i West. L. J. 230. ment of a copyright, cannot be enforced in 
Compare Dwight v. Appleton, i N. Y. a suit in equity ; and a prayer in a bill that 
Deg. Obs. 195. the plate and unsold copies of a pirated 

The actual infringing prints can alone be map be delivered up to an officer of the 
recovered; and when the prints are out court for cancellation and destruction, is 
of the possession and beyond the control of demurrable, as asking for the enforcement 
the infringer, the proprietor of the copy- of such forfeiture. Damages as well as 
right cannot recover of him their value m profits may now be recovered in equity for 
an action at law. Sarony v. Ehrich, 28 an infringement of a patent, but not a copy- 
Fed. Rep. 79. right. Chapman v. Ferry, 12 Fed. Rep. 

Vendors are liable for the sale of a book 693; Stephens v. Cady, 2 Curt, f U. S.) 200; 
which invades the copyright of another, on Stevens v. Gladding, 27 How. (U. S.) 453. 
the same principle, and for the same rea- 1 . Greene v. Bishop, i Cliff. (U. S.) 186 ; 
sons, that the vendor of a machine or other Folsom v. Marsh, 2 Story (U. S.), loo ; List 
meclxanical structure in the case of patent Publ. Co. v. Keller, 30 Fed. Rep. 772 ; 
Tights is held liable for selling the manu- Webbz>. Powers, 2 Wood. & M. (U. S.) 514; 
factured article without the license or con- Harper v. Shoppell, 26 Fed. Rep, 519. 

■sent of the patentee. Greene v. Bishop, i A key, purporting to be for the use of 
Cliff, (U. S.) 186. teachers, to copyrighted text-books which 

And in case of a copyrighted play, the contain an original method by which in- 
vendor of a piratical copy is liable for a struction in the English language, is made 
representation of the pirated play by the interesting and effective by the use of sen- 
vendee. Daly V. Palmer, 6 Blatchf. (tJ . S.) tences formed into diagram.s under certain 
256. rules and principles of analysis, in which 

Where the author of a book jointly with key are transcribed from the original works, 
a firm of publishers took out a copyright on diagrams, and also all the lesson-sentences 
the book, and agreed to a division of tern- arran^d in diagrams according to said 
tory in which each would have the exclusive rules, is an infringement of the copyright, 
right of sale, the j^ublishers agreeing to Reed v. Holliday, 19 Fed, Rejj. 325. 
supply the author with as many copies as Copying is not confined to literal repeti- 
he should need, at cost, and a difficulty tion, but includes also the various modes in 
afterward arose as to such cost, the author which the matter of any publications may 
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Infringement of Copyriglit, 


COPYRIGHT. 


What ift an Infringements 


he adopted, imitated, or transferred, with 
more or less colorable alterations, to dis- 
guise the piracy. Greene v. "^ishop, i Cliff. 


Xv. s.) 

(U. S) 


Copying by means of photography is cov- 
ered by the provision of the statutes. Ros- 
siierz^Hall, 5 Blatchf. {V. S.) 363. 

It is difficult to say, in some cases, what 
constitutes an infringement of the copyright 
of a map; but where the subsequent map 
appears to have been substantially copied 
from the prior one, without alteration or 
revision, except in scale and color, there is 
clearly an infringement, which authorizes 
a court of equity to enjoin the sale of sinii 
infringing map, and to retjuire the puli- 
lisher to account for the prolits arising fioiu 
the sale theieof. Chapman 7'. Fetry, 18 
Fed. Rep. 539. 

In the case of music, it is said that piracN 
substantially exists where the appropriated 
music, though adapted to a dilferent pm- 
pose from that of the original, may still be 
recognized by the ear. The adding of vai 1- 
ations makes no difference in the principle. 
D^Almaine v. Booscy, i V. & C. Exch. 303 ; 
Daly V. Palmer, C Blatchf. (U. S.) 269. 
See also Reed r. Carnsi, Taney (U. S.), 72. 

Republishing a copyrighted piece of 
music with slight omissions or alterations, 
does not preventsiich publishing from being 
piratical. Neither will the fact that the 
words of a ballad aie iu>t orij^inal with the 
composer of the music authorize a piratic.tl 
publication of such music. Millett 7-. 
Snowden, i West. L. J. 240. 

A written work, consisting wholly of di- 
rections set in order for conveying the ideas 
of the author on a stage or public place, 
by means of characters who represent the 
narrative wholly by action, is a dramatic 
composition which may be protected by 
copyright. Such copyright is infringed by 
the representation of a substantially iden- 
tical scene, if the appropriated series of 
events, when represented on the stage, al- 
though performed by new and different 
characters, using different language, is rec- 
ognized by the spectator through any of the 
senses to which the representation is ad- 
dressed, as conveying sul^stantially the same 
impressions to, and exciting the same emo- 
tions in, the mind in the same sequence or 
order. Daly v. Palmer, 6 Blatchf. (U. S.) 
256. 

One who secures a copyright on a dra- 
matic composition secures only the result 
regard to books is applied to maps, charts, of his own intellectual efforts. He cannot 
pictures, musical compositions, etc. The prevent others from composin^j a dramatic 


186; "Lawrence v. Dana, 4 Cliff, 
i; Emerson v. Davies, 3 Story 
{U.S.),768. 

It is of no consequence in what form the 
works of another are used ; whether it be 
by a simple reprint, or by incorporating the 
whole, or a large portion thereof, in some 
larger work. Thus, if in one of the large 
encyclopaedias of the present day, the whole 
or a large portion of a scientific treatise of 
another author should be incorporated, it 
would be just as much a piraejr upon the 
copyright as if it were published in a single 
volume. Gray 7% Russell, i Story (U. S.), 

II. 

The true test of piracy is to ascertain 
whether the defendant has in fact used the 
plan, arrangements, and illustrations of the 
plaintiff, as the model of his own book, 
with colorable alterations and variations 
only to disguise the use thereof ; or 
whether his work is the result of his own 
labor, skill, and use of common materials 
and common sources of knowledge open 
to all men, and the resemblances are either 
accidental or arising from the nature of 
the subject. Emerson z'. Davies, 3 Story 
(U.S.), 768. 

Even if a work otherwise piratical be in 
some respects an improvement on the 
original work, it is still an infringement. 
Drury v. Ewing, i Bond (U. S.), 540. 

If the parts which have been copied can- 
not be separated from those which are 
original, without destroying the use and 
value of the original matter, he who has 
made an improper use of that which did 
not belong to him must suffer the conse- 
quences of so doing. Emerson z/. Davies, 
3 Story (U. S.), 768; Lawrence t/. Dana, 4 
Cliff. <U. S.) 1. 

But where, in such a case, the infringe- 
ment is slight, and an injunction prohibit- 
ing the further sale of the book should be 
disproportionate and unjust, a suit at law 
for damages will be the more equitable 
remedy. Webb v. Powers, 2 Woodb. & M. 
(U. S.) 497; Greene p. Bishop, i Cliff. 
(U. S.) xfe, 205. 

The same principle which holds good in 


lest is not whether the piratical production 
is an exact copy of the original, but whether 
it is substantially copied. A copy is that 
which comes so near to the original as to 
give to every person seeing it the- idea 
created by the original. Farmer^/, Calvert 
Lith. Engr. & Map. Publ, Co,, i Flipp. 
(U. S.) 220 ; Blunt Patten, 2 Paine (U. H.), 
Drury z^. Ewing, t Bond (U. 8.), 540; 
nerson p, Davies, 381017 (0. S.), 768: 
■WesfT. Francis, 5 Bafn. Sk Aid, 743. 


composition on the same subject, as long 
as they also only use their own intellectual 
powers. Benn v. Le Clercq,i8 Int Rev. 
Kec. 94. 

A copyright for a design for playing- 
cards may be infringed by the manufacture 
of cards strikingly similar to the copyrighted 
design in its mam and distinctive features, 
although the cards manufactured differ from 
the copyrighted design in other paitfculars. 
Richardson p* Miller, 12 Fat. Off. Gas* 3^ 
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Xnfringeme&t of Copyright. 


COPYRIGHT. 


Proof of Infringement. 


(f) Proof of hifriugcmcnt. — Where infringement of a copyright 
is charged, the burden of proof is on the party making the charge ; 
but where there is no direct proof on either side, it is upon the 
defendant to negative and explain any circumstantial evidence 
tending to show that an unlawful use has been made of the copy- 
righted book.^ 

Copying a copyrighted engraving by copyright is disputed, the burden of proof 
means of photography is an infringement of that the copyright is invalid is on the 
the copyright. Rossi ter v. Hall, 5 Blatchf. defendant. Chase v. Sanborn, 6 U. S. Pat. 
(U. S.) 362. Off. Gaz.933; Yuenglingz'. Schile, 12 Fed. 

The publication and sale of chromos de- Rep. 97 ; Parkinson Laselle, 3 Sawyer 
signed from a picture found in a foreign (U. S.), 330; Chicago Music Co, Butler 
publication do not constitute a breach of Paper Co., 19 Fed. Rep. 715S; Shook v. 
copyright of similar chromos, where such Rankin, 6 Biss. (U. S.) 477 ; Little v. Gould, 
copyright w'as obtained after the circulation 2 Blatchf. (U. S.) 165; Reed v. Carnsi, 
of such foreign publication, where the de- Taney, 74; Rosenbach v. Dreyfuss, 2 Fed. 
fendant did not avail himself either directly Rep. 21752 Story Eq. Jur. ( 13th ed.) § 936, 
or indirectly of the plaintiff’s production, n. 5. 

Johnson v. Donaldson, 3 Fed. Rep. 22, Where it is proved that the party claim- 

A book may in one part infringe the ing a copyright for a song, deposited two 
copyright of another book, and in other copies in the mail, and got a receipt from 
parts be no infringement ; and in such a case the Librarian of Congress acknowledging 
the damages will not be extended beyond the receipt of two copies of the publication 
the injury. Story Holcombe, 4 McLean by its title in full, with the date over the 
(U. S.), 306; Greene v* Bishop, i Cliff, official signature of the librarian, this will 
(U. S.) 186; Emerson?'. Davies, 3 Story be considered evidence that two copies were 
<U. S.),76S. delivered to the librarian as required by 

I4 Lawrence v. Dana, 4 Cliff. (U. S.) r. the act of Congress. Blume v. Spear, 30 
Clerical and typographical errors and Fed. Rep. 629. 
peculiarities, including special translations In a court of equity it is, however, not 
from the original work, reproduced in the necessary that a valid legal title to the copy- 
work complained of; coincidence of dta- right be established by the plaintiff. An 
tion, as where authorities are cited in the equitable title to the copyright is sufficient 
same way b]^ volume and page, or by chap- to give him a cause of action in equity, 
ter and section, and from the same edition Little v. Gould, 2 Blatchf. (U. S.) 165; 
of the work, and from the same place; Lawrence Dana, 4 Cliff. (U. S.) i; Pulte 
identity in the plan and arrangement of the v. Derby, 5 McLean (U. S.), 328. 
notes, and in the mode of combining and Where the owner of a copyright either 
connecting the same with the text, — are expressly or impliedly consents to an in- 
strong circumstantial evidence which should fringement of his copyright, as where in 
be negatived or explained by the defendant, the employ of the defendant he assists in 
Lawrence v. Dana, 4 Cliff. (U. S.) i. See the publication without objecting to it, he 
also Blunt v, Patten, 2 Paine (U. S.), 393; will not be entitled to the copynght after- 
List Publ. Co. 7'. Keller, 30 Fed. Rep. 772. ward. Heine v. Appleton, 4 Blatchf, (U. 

Where two authors, each preparing a S.) 125. Compare Boucicault v. Fox, 5 
work of the same character, as the map of Blatchf. (U. S.) 87. 

the same State or county, and both make Although no action for forfeiture under 
use of the same common source of infer- the statute can be maintained unless within 
raation, the two works will be alike if two years after the cause of action has 
correct, still there will be no infringement, accrued, such restriction is not laid ui>on 
Neither one of them will have the right, the right to bring an action in equity, 
however, to avail himself of the enterprise, Where the complainant is not guilty of 
labor, and expense of the other in the as- laches, his suit will not be barred. Greene 
certainment of those materials, and the v. Bishop, i Cliff. (U. S ) 186; Boucicault 
combining and arrangement of them, and v. Wood, 2 Biss. (U. S.) 34. 
the representing them on paper, without Judgment entered in a former action 
being guilty of piracy. Farmer v* Calvert against a lithograph company, by whom 
L!th.Engr.&MapPuDl.Co.. I Flipp. (U.S.) prints were printed for an inlringer of a 
228. See Bullinger?'. Mackey, 15 Blatchf. copyright, is a bar to further recovery by 
(U. S.) 550, the proprietor of the copyright in an action 

In an action under the copyright laws, it against the infringer for the value of the 
Is for the plaintiff to show bis title to the prints. Sarony v. Ehrich, 28 Fed- Rep* 
copyright; but where the validity of the 79. 
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Infringement of Copyright. 


COPYRIGHT. 


Fair Use. 


{d) Fair Use. — Although a copyrighted book cannot be copied^ 
either as a whole or substantially, still a fair use'' of the book, 
as by quotations for criticism and review, etc., is not prohibited. 


What is such a ^fair use" is not 
be decided by principles of law 
decisions of the courts. "*■ 

1 . A reviewer may faiily cite largely from 
the original work, if his design be really 
and truly to use the passages for the pur- 
pose of fair and reasonable criticism. Fol- 
som V. Marsh, 2 Story (U. S ), 100; Harper 
V. Shoppell, 26 Fed. Rep. 519. 

^ Extracts made for a review, or for a com- 
pilation, cannot be so extended in either 
case as to convey the same knowledge as the 
original work, nor can the privilege be so 
exercised as to supersede the original book. 
Story V. Holcombe, 4 McLean (U- S.), 
306; Greene v. Bishop, i Cliff. (U, S.) 
186; Brammell v. Halcomb, 3 My. & Cr. 
738; Folsom V. Marsh, 2 Story (U. S-), 
100. 

The privilege of fair use accorded to a 
subsequent writer must be such, and such 
only, as will not cause substantial injury to 
the proprietor of the first publication. 
Lawrences^. Dana, 4 Cliff. (U. S.) i. See 
Webb?/. Powers, 2 Woodb. & M. (U. S.) 
497 - 

To ascertain whether the copying from a 
copyrighted work amounts to piracy or to 
** fair use,” the court looks at the value 
more than at the quantity taken. Farmer 
V. Calvert Lith. Engr. & Map Publ. Co., i 
Flipp. (U. S.) 228; Gray v. Russell, i Story 
(U. S.), u. 

No man is entitled to avail himself of 
the previous labors of another, for the 
purpose of conveying to the public the 
same information, even though he may 
append additional information to that 
already published. Lawrence v, Dana, 4 
Cliff. (U. S.) I ; Wheaton v. Peters, 8 Pet. 
(U. S.) 591 ; Scott If. Stanford, L. R. 3 Eq. 
724; Gray v. Russell, i Story (U. S.), xi. 

Mere honest intention on the part of the 
one who infringes on a copyright will be 
no excuse, as the courts can look only at 
the result, and he must be presumed to 
intend all that the publication of his work 
effects. But evidence of innocent intention 
may have a bearing upon the question of 
"fair use;” and where it appeared that the 
amount taken was small, it would doubtless 
have some probative force in a court of 
equity in determining whether an applica- 
tion for an injunction should be granted or 
refused. It can, however, not be admitted 
that it is a legal defence where it appears 
that the party setting it up has invaded a 
ciopyright. Lawrence Dana, 4 Cliff* 
S 4 I ? Reed V. Holliday, 19 Fed* Kep. 
3^3; Webb v. Powers, 2 ’Woodb. ^ hi. 

1 


defined by the statutes, but must 
and equity as expressed in the 

(U. S.) 524 ; Story v. Holcombe, 4 McLean 
(U. S ), 306; Millett V. Snowden, i West. L. 
J. 240; Scott V. Stanford, L. R. 3 Eq. 723; 
Reade?/. Lacy, i Johns. & II. 526; Cary 
Faden, 5 Ves. 23. 

One who makes a plate from which a 
copy of a picture in an illustrated paper,, 
that is copyrighted, can be produced, and 
sells the plate to another without intending 
or even expecting that it w^as to be used in 
competition with owner of the picture, is 
not guilty of infringement of the copyright. 
Harper v. Shoppell, 26 Fed. Rep. Stp; and 
see Harper 2'. Shoppell, 2S Fed. Rep. 613. 

The rule appears now to be settled that 
the compiler of a work in which absolute 
originality is of necebsity excluded, is en- 
titled, without exposing himself to a charge 
of piracy, to make use of preceding work.s 
upon the subject, where he bestows such 
mental labor upon what he has taken, and 
subjects it to such revision and correc- 
tion, as to produce an original result ; pro- 
vided, that he does not deny the use made 
of such preceding works, anci the alterations 
are not merely colorable. Copinger’s Law 
of Copyright, 91 ; Farmer v. Calvert l.iih. 
Engr. & Map Publ. Co , i Flipp. (U. S.) 
228. See also Banks v. McDivitt, 1 3 Blatchf . 
(U. S.) 163. 

The law of copyright only requires a sub- 
sequent compiler ot a directory to do for 
himself that which the first compiler has 
done. Where the commercial value of tw'o- 
society directories depends upon the judg- 
ment of the authors in the selection of 
names of persons of a certain social stand- 
ing, each directory is original to the extent 
that the selection is original. Where the 
compiler of such directory uses a previous 
directory of the same character, to sa\e 
himself the trouble of making an independ- 
ent selection of the persons listed, though 
only to a very limited extent, he infringes 
the first compiler’s copyright ; but he may 
use the first compiler’s book for the pur- 
pose of verifying the orthography of the 
names, or the correctness of the addresses, 
of the persons selected. List Publ Co. v. 
Keller, 30 Fed. Rep. 772, 

A publisher of a copyrighted series of 
maps- of the city of New York has no ex- 
clusive right to the arbitrary signs used on 
his ma|>s so as to prevent ofiiers to use the 
same signs on a ^series of map® for Phila-^ 
delphia. Perris v. He«amer, 9 Otto (U , 
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Injunctions* 


COPYRIGHT. 


Temporary. 


9. Injunctioiis. — {a) Tcmpormy. — Whenever, in the opinion of 
the court, the circumstances of the case require it, they will grant 
an injunction, either temporary while awaiting a final decision, or 
permanent when the infringement on the copyright has been 
proved.^ 

There is nothing improper in an abridg- Upon an application for an injunction to 
ment. If the leading design is truly to restrain infringement, it is not necessary 
abridge and cheapen the price, and that by to show that the piratical work is a substi- 
mental labor is faithfully done, it is no tute for the original. Reed v, Holliday, 19 
ground for prosecution by the owner of a Fed. Rep. 325. 

copyright of the principal work. But it is Where the author of certain copyrighted 
otherwise if the abridgment or similar articles had allowed them to be published 
work be colorable and a mere substitute, in an encyclopaedia published in a foreign 
Webb V. Powers, 2 Woodb. & M. (U. S.) country, the court refused to grant a tem- 
497 ; Folsom v. Marsh, 2 Story (U. S.), 100; porary injunction interfering with a reprint 
Lawrence 2/. Dana, 4 Cliff. (U. S.) i; Story in the United States of a volume of this 
V. Holcombe, 4 McLean (U. S.j, 309’; encyclopaedia containing the copyrighted 
Greene v. Bishop, i Cliff. (U. S.) 186. articles. Scribner v. Sioddart, 19 Am. L. 

Drone, in his work on Copyright, holds a Reg. N. S. 433. 
different view. See his reasoning, pp. 434 It is not necessary that a case should be* 
et seq. decided in a court of law before an injunc- 

A translation of a copyrighted work is tion can be issued. Longyear^ y., in Far- 
no infringement of the copyright unless the mer v. Calvert Lith. Engr. & Map. Publ. Co , 
light of translation and dramatization has i Flipp. (U. S.) 228, said, “ It is now well 
been reserved by the author. Stowe v. settled that both the right and the infringe- ^ 
Thomas, 2 Wall. Jr. (U. S.) 547; Reader/, ment may be set up and adjudicated in a 
Conquest, 9 C. B. N. S. 775; ii C. B. court of^ equity without having first been 
N. S. 479 j Toole V, Young, JL. R. 9 Q. B. determined at law,” citing Phillips on Pat. 
523. Contra^ Drone on Copyright, 445 etseq. Ch. 20-24; Hill, on Inj. 391, 392 ; 2 Story, 

1 . Where the plaintiff has made out a Eq. Jur. 246-248; Stevens v. Gladding, 17 
prima facie in regard to his right of How. (U. S.) 447; Motte v. Bennett, 3 

property to the copyright and the infringe- Fish. Pat. Cas. 642 ; Ogle v. Edge, 4 Wash, 
ment, the court will grant a temporary in- (U. S.) 584. 

junction. Shook v. Rankin, 6 Biss. (U. S.) If infringement of a copyright is shown, 
477 ; Banks v, McDivitt, i3Blatchf. (U. S.) the court will grant a temporary injunction 
170; Little V. Gould, 2 Blatchf. (U. S.) without proof of actual damage. Reedz'- 
165, 185; Reed v. Holliday, 19 Fed. Rep. Holliday, 19 Fed. Rep. 325. 

325 ; Scribner v. Stoddart, 19 Am. L. Reg. A prayer for an injunction does not pre- 
S. 433; Lodge V, Stoddart, 9 Rep. 137 ; elude plaintiff also to ask for the statutoiy 
Pierpont v. Fowle, 2 Woodb. & M. (U. S.) penalties and forfeitures. Farmer v. Cal- 
22; Atwill V. Fcrrett,2 Blatchf. (U. S ) 39. vert Lith. Engr. & Map Publ, Co., i Flipp. 

If there appears a reasonable doubt as (U. S.) 228, 
to the plain tiff ^s right, the court will re- An injunction to prevent infringement of 
luse the injunction, and require him to a copyright may be granted, although a 
try his title at law. Miller v. McElroy, i qui tarn action for the penalty allowed by 
Am. L. Reg. O. S, 198; Ogle v. Edge, 4 law is pending. Schumacher 2/. Schwencke, 
Wash. (U. S. C. C.) 584 ; Ewer v. Coxe, 4 25 Fed. Rep. 466. 

Wash. (U. S.) 487 ; Parkinson v. Laselle, A court of equity will not grant a pre- 
3 Sawyer (U. S.), 330. Or where there is a liminary injunction where it appears that , 
doubt as to the infringement. Blunt v. the injury to plaintiff will be much less if 
Patten, 2 Paine (U. S.), 397- refused than the injury to defendant if 

On a motion for a preliminary injunction granted. Lodge Stoddart, 9_ Rep. 137; 
to restrain an infringement of a copyright, 19 Am. L. Reg. 433 ; Spottiswoode 
when plaintiff has shown a copyright of a Clarke, 2 Phillips, 157. 
book, and a copy of a book having the Where a temporary injunction is refused, 
same title, and has shown that defendant is the court may compel defendant to keep 
publishing a book containing extracts from an account of all sales and profits while 
it, but has failed to show that the copy awaiting a final hearing. Blank v. Manu- 
shown is a copy of the book copyrighted, facturing Co., 3 Wall. Jr. (U. S.) 196. 
and defendant denies that it is, neld^ that Where a bill for the infringement of a 
there is no ground for a preliminary injunc- copyright stated that the copyright claimed 
tion. Humphrey’s Homoeopathic jMedi- to have been infringed had been assigned 
cine Co. V. Armstrong, 30 Fed. Rep. 66. to the complainant by the defendant, and 
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InjuiLctioxL. 


C 01 YRIGHT. Permanent — Account of Profits. 


{b) Pcrinancnt Injunction. — After the final hearing, when the 
court is satisfied that the copyright was infringed upon, a perma- 
nent injunction will be granted preventing further infringement. 
But in cases of doubt such injunction will be refused.^ 

{c) Account of Profits. — Incident to an injunction is generally 
an order of the court, requiring defendant to give an account of 
his profits on the pirated work, and to turn such profits over to 
the court for the benefit of the plaintiff.® 

charged the defendant with having infringed compai cd with that to the plaintiff by deny- 
said copyright by the publication of a book ing it, and the financial ability of the 
therein cescribed, and in the prayer asked defendant to respond to any damages as- 
for a preliminary injunction, an accounting, sessed against him, and the fact that there 
etc., and where affidavits were filed against was no intent on the part of the defendant 
the injunction, which tended to prove that to appropriate the property of the plaintiff, 
the contract which complainant claimed and that it was done without the knowledge 
had operated as an assignment of said cop}- of the defendant by one employed to corn- 
right had not been intended to so operate ; pile the woik, — are all considerations 
that the agreements therein, to be pei- which it is proper for the court to weigh 
formed by complainant, had not been pei- in determining the question of granting or 
formed by him; that said contract had den5ung the application. Hanson z/.Jaccard 
been abrogated before the book complained Jewelry Co , 33 Fed. Rep. 202. 
of had been published; and that the pub- 1. Jollier'. Jaqiies, i Blatchf. (U. S.) 6t8; 
lication of said book had not infringed said Folsom v. Marsh, 2 Story (U. S.), 100; 
copyright, — that an injunction slm' Story t'. Holcombe, 4 McLean (U. S.), 306; 
///>//«' should be refused, but that defend- Greene v. Bishop, i Cliff. (U. S ) 186; 
ant should be required to give a bond to Daly v. Palmer, 6 Blatchf. (U. S ) 256; 
answer to any damages that might be ad- Lawrence ?/. Dana, 4 Cliff. (U. S.) i ; Mur- 
judged against him in the case, and that he ray v. Bogue, i Drews 353. 
should be required to pieserve an account An injunction may be granted even when 
of all the copies of said book which he the merits of the case should not justify an 
had disposed of, and keep an account of action for penalties and forfeitures. Col- 
all of said books which he might thereafter burn %*. Simms, 2 Hare, 558, 
dispose of. Hubbard v. Thompson, 14 Where the injury is slight, or the grant- 
Fed. Rep. 689. an injunction would do injustice to 

The owner of an opera that has not been defendant, the injunction may be refused, 
copyrighted may obtain an injunction, on and the complainant left to his remedies 
giving proper security, to prevent its pre- at common law. Webb v. Powers, 2 
sentacion by an unauthorized party. When Woodb. & M. 497; Greene 7'. Bishop, x 
the owner of an uncopyrighted opera files Cliff. (U. S.) 186. 

a bill to restrain the unauthorized presen- The injunction need not cover the whole 
tation thereof, and an order to show cause publication. It may prevent a further pub- 
why the injunction should not issue is made, lication of only the pirated part. Greene 
and no cause to the contraiy having been v. Bishop, i Cliff. (U. S.) 203. 
shown, an injunction is granted on condi- Where the pirated parts cannot be sep- 
tion that a bond for |io,ooo be given, and arated from the original, the whole publica- 
the bond offered is not accepted by the tion will be prohibited. Lawrence t'. Dana, 
court, and the injunction dissolved, on 4 Cliff. (U. S.) i. 

defendant’s executing an indemnity bond, 2. No accounting as incident to an in- 
a motion to set aside the order dissolving junction can be granted unless asked for, 
the injunction may be granted, when com- cither in a prayer for an accounting, or in 
plainant offers to deposit in court as secu- a prayer for general relief. Stephens v. 
raty a certified check for the amount of the Cady, 2 Curt (U. S.) 200; Stevens v. Glad- 
required bond, or that amount in coin, dings, 17 How. (U* S.) 447. 

Goldmark v. Kreling, 25 Fed. Rep. 349. Commissions received by a bookseller 
Situation of Paxtxes to he considered. — for the sale of a pirated book are profits, 
Application was made by the plaintiff for and must be accounted for to the owner of 
an order fmdmU lite^ restraining the de- the copyright Stevens v. Gladding, 2 
fendantfrom circulating a guide-book con- Curt (U. S.) 608. 

taining matter infringing upon the copy- A publisher who, having published and 
right of plaintiff. that the c^uestion sold books in violation of the rights of the 

of the damage that might be sustained by owner of the copyright, purchases such 
the defendant upon granting the order, as books, and re-sells them, may be charged 
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Befinition. 


CORN^ CORNER. 


Befinition. 


eight feet long, four feet broad, and four feet high. Such a pile is 
called a cord. ^ 

COEN. — In England, corn is a comprehensive or general term 
including all kinds of grain. ^ In America its meaning is limited 
to maize or Indian corn.® 

COENEE. — An angle made by two boundary lines at the point 
of intersection.'* 

A combination of capitalists for the purpose of holding or con- 
trolling the great bulk of any article in the market, or which may 


1 . Boiu\ L. D. ; Kennedy t*. O. & S. R. R. 
Co., 67 Barb. (N. Y.) 169. A cord i.s de- 
fined by st*atute in several o£ the States to 
consist of a quantity equal to a pile eight 
teet in length, four feet in width, and four 
feet in height. Mass. Gen. Sts. (1SS2) c. 
60, § 73; N. Car. Rev. Sts. (1883) § 3049; 
R. I. Pub. Sts. (18S2) c. 128, § I ; Vt. Rev. 
Laws (1880), § 3711; Va. Code (1S73), c. 
Ixxxviii . § 8. Or of one hundred and twenty- 
eight cubic teet. Ohio Rev. Sts. (1883) 
§ 4434; Va. Code (1873), c. Ixxxviii. § 8. 
Provision is made in these statutes that the 
wood shall be well stowed and packed,* and 
the measurement in Massachusetts, Rhode 
Island, and Veimont includes one-half of 
the kerf. 

A declaration for the .^ale and delivery 
of a certain number of coids of wood must 
be interpreted as meaning cords such as 
the statute defines, and is not supported by 
proof of a special agreement that a less 
quantity should be delivered and accepted 
as a cord under the contract. Colton v. 
King, 2 Allen (Mass.), 317, And in Ken- 
nedy 7'. 0 . & S. R. R. Co., 67 Barb. (N. Y.) 
169, it was said, “ When a contract is made 
for the purchase and sale of a given num- 
ber of cords of wood, the vendor is bound 
to deliver, and the vendee is entitled to 
receive, one hundred and twenty-eight cubic 
feet for each cord of wood so contracted 
for,” It was accordingly heldy that the 
purchaser, though informed that the wood 
was but three feet long, was not bound to 
accept a pile of such eight feet long by 
four feel high as a cord, in the absence of 
a special contract to do so, or a well-known 
custom or usage which recognizes such a 
pile as a cord. 

Under thh section of the Virginia Code, 
cited above, the statutory standard is to 
prevail, “any usage, by-law, or ordinance 
of any corporation, railroad, or other com- 
to the contrary notwithstanding.” 
e sale of a part of a cord of wood is 
not a sale ‘*by the cord” within an act 
providing a penalty for such, unless the 
wdod is measured by the appointed meas- 
urer. Pray v. Burbank, 12 N. H. 267, 
Twenty-five cords of wood” is a suffi- 
description of the subject of a larceny 


m an indictment. It sufficiently indicates 
that the property was personal, and not 
real. State Parker, 34 Ark. 158. 

2 . R. & L. L. D. ; Bouv. L. D.; Paik on 
Ins. Its; I Par.sons on Mar. In.s. 627, n. 2. 
In the memorandum clause of a policy of 
insurance, corn was held to include pease 
and beans. Mason Skuriay, Park on 
Ins. 1 12. Malt also comes within the desig- 
nation as being corn in a mamifactiued 
state. Mood} ?•. Sunidge, 2 Esp. 633. But 
rice docs not. Scott v. Bourdillion, 2 B. 

P. (N.R.) 213. 

3 . I Parsons on Mar. Ins. 627, n. 2 ; Comm. 
V. Pine, 2 Pa. L J. Rep. 154. The word 
“coin,” referring to grain, as used in this, 
country, ordinarily means Indian corn, and 
not the cereal grains generally, unless the 
meaning is enlarged by the ciVcumstanccs 
of its employment. Tlius, a representation 
that a mill was capable of grinding forty 
bushels of corn per hour, is not shown to 
be untrue by proof that it would grind 
only fifteen bushels of mixed corn and oats 
per hour. Kerrick v. Van Lusen, 32 Minn. 
317. In a larceny act “corn” docs not 
mean a cereal, or wdieat, or barley, or oats, 
but Indian maize, that having been the 
principal breadstuff here. Sullivan t*. State, 
S3 Ala. 47+. 

In the same act, “outstanding crop of 
corn” means the crop in the field, not gath- 
ered thence and hotused, without reference 
to its state x it i.s not confined to that which 
remains beyond the proper time for hous- 
ing, or to matured com in a condition to 
be housed. Sullivan v. State, 53 Ala. 474. 

A bequest of “corn, fodder, meat, and 
other provisions on hand,” includes wine 
and brandy, which the testator had laid in 
and provided for his own use. hlooney 
Evans, 6 Ired. (N. Car.) Eq. 363. 

4 . R, & L. L. D. A conveyance of a 
certain amount of land lying in the south- 
west corner of a certain section, describes 
the general position of the land with suf- 
ficient certainty. The “corner is a base 
point from which two sides of the land 
conveyed shall extend an equal distance, 
so as to include by parallel lines the quan^ 
lity conveyed.” Lessee of Walsh Ringer# 
z Ohio, 333. 
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Definition. 


CORONER. 


Different Kinds. 


be brought into the market, in order to prevent competition, and 
advance the price. ^ (See Conspiracy.) 

COEONEE. — See Officers of Municipalities. 


1. Definition, 17 1. 

2. Different Kinds at Common Law, 

171. 

[a) Virtute Officii ^ 17 1. 

\b) Virtute Cartes^ 17 1. 

\c) Virtute Electionis^ 172. 

3. Qualification and Remuneration in 

England, 172. 

{a) Qualification^ 1 7 2. 

{b) Remuneration^ 173. 

4. The Office in America, 173. 


5. Powers and Duties generally, 174. 

6. Rights and Liabilities, 175. 

{a) Duration of Office ^ 175. 

\b) Rights, 175. 

{c) Liabilities, 175. 

7. Coroner’s Court, 176. 

(fl) Jury. 176 

8. The Inquisition, 177. 

9. Proceedings upon Inquest, 179. 

10. Coroner as Sheriff, 18 1. 

11. Fees, Expenses, and Salary, 182. 


1. Definition. — Coroner or coronator, a very ancient officer at 
the common law, so called because he had principally to do with 
the pleas of the crown, or such wherein the king was immediately 
concerned.® 

2. Different Kinds of Coroners at Common Law. — {d) Virtute 
Officii. — Under this head come the lord chief justice and puisne 
justices of the King’s Bench, who are supreme and sovereign 
coroners respectively.^ 

(p) Virtute Cartce sive Commissionis. — Coroners within par- 
ticular liberties and franchises, over which the lords or heads of 
corporations are empowered to act themselves, or to create their 
own coroners, are so called because they exist by charter commis- 
sion or privilege.** 


1. Rapalje & Lawrence’s Law Diet. And however, certainly existed in the time of 
see also Sampson v. Shaw, loi Mass. 145; Alfred, for that king put to death a judge 
Morris Run Coal Co. v. Barclay Coal Co. who had sentenced a party upon the coro- 
68 Pa. St. 187 ; Carson on Crim. Conspira- ner’s record, without allowing the prisoner 
cies, 180 j 4 Ma. Com. 158. to traverse (see Bac. on Government, 6). 

% I Black Com. 346; 2 Inst 31 ; 4 Inst The charter of King Athelstan to the mon- 
271 ; Wharton’s Law Dictionary, Jervis on astery of St. John de Beverley, granted in 
Coroners, i. 952, also mentions the coroner (see Dugd, 

History, — At different periods in Eng- Monast 17 1). 
libh history the coroner has borne different The office, as at present constituted, was 
names. He was first called serviens regis not clearly established until after the Nor- 
(see Umfrev. Lex. Cor. XX.); and in the man Conquest. In the Capitula of Henry 
reign of Henry IL coronarius (see Wilkins^ IL, and in those of the reign of Richard L> 
Leg. Ang, Sax. 337). By the time of Rich- the justices were enjoined to select three 
arcl I. he was known as custos plctcilorum knights and one clerk in each county,” who 
corona (see Wilkins, 346) ; in Magna Carta, were styled custodes placitorum corona., 
and subsequent statutes, he is styled coro- Crabb’s Hist, of Eng. Law, c. xi. 1831. 
nator. In Scotland he is called crowner, 3 . 4 Rep. 57, b, 4 Inst. 73. 
which is also a vulgar English appellation 4 . Mad. Exchec^. 287. ** The crown,”* 

(see Jervis on Coroners, p. 2). So ancient says Sir John Jervis, p. Jervis on Coro- 
is his office, that the origin is lost in antiq- ners, *‘may claim this privilege by prescrip- 
uity. Some writers have ranked it coeval tion, but no subject may claim it otherwise 
with the sheriff (see Mirror, c. i, s. 3), but than by grant from the crown.” Co. Lit. 
eminent authority have doubted this (see 1 14 a ; 2 Hawk. P. C. c. 9, s. 1 1 ; 9 Rep. 29 b. 
Bac. on Qov. 66, and 6 Vin, Abr. 242). The stat. of Edw. L, 3 c. 6, confirming to 
Coke deplares the sheriff to antedate the the county the power of electing coroners, 
dilvjsion of England into counties by Al- and all subsequent statutes relating to the 
frqd, and to have existed in the time of the election of county coroners, expressly ex- 
Romans as an officer of the consul (see empts this privilege from their operation. 
Coke on Littleton, 168, a.). The coroner. Examples of this class of coroner are found 
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(f) Virtiite Electiouis. — Declaratory of the common law. The 
statute of Edward I. (West i) c. lo, enacts, *'That through all 
shires sufficient men shall be chosen to be coroners.’* The num- 
ber was not defined, but varied by usage, there being in some 
shires six, in some four, in some two, and in some only one.^ 
The number not being limited, the lord chancellor may at discre- 
tion, upon a petition of freeholders with the approbation of the 
justices, issue a writ for the election of one or more additional 
coroners.^ Besides the coroners for the counties, every borough 
having a separate quarter sessions in England, and Wales, is 
required under the provisions of the Municipal Corporation 
Act® to appoint a fit person, etc., to be coroner.^ Coroners 
in England were chosen by all the freeholders of the county 
court ® for life or good behavior, and were liable to be removed 
for cause by the writ de corouatoi'e exonerando. There are several 
causes cited as good grounds for removal, such as being of unfit 
character, not having sufficient estate, lying in prison for a year, 
use of corrupt influence over a jury, also for being a common 
merchant. The writ issues on petition of freeholders, and must 
state the grounds of the objection to the coroner.® 

3. ftualification and Eemimeration in England. — (d) Qualification. 
— In the earlier days the coroner must needs be a knight, and 
have means enough to be able to maintain the office with dignity, 
and to answer for any fines imposed for misbehavior ; for if he 
had not enough estate to meet the fine, it fell upon the county 
as a punishment for electing an insufficient officer.*^ Blackstone 
complains bitterly, that in his times ‘‘the office of coroner had 

in Mayor of London, the Coroner of the 20, Hen. HI. c. 3, which assumes that all 
Cinque Ports, of the Dean and Chapter coroners were knights. Later, knighthood 
of Westminster, the Bishop of Ely, and ceased to be a qualification ; but statute 14 
Stonaries of Cornwall, and many other ex- Edw. HI. st. i, c. 8, ordains “ that no coioner 
elusive jurisdictions. Jervis on Cor. p. 4. be chosen unless he have land in fee suffi- 
On the more curious points of the com- cient in the same county when cot he may an- 
mon law, as applicable to coroners, the swer to all mannci of people.’’ Sir Edward 
reader will do well to consult the excellent Coke (2 Inst. 174) states that a coroner 
work by Sir John Jervis, on coroners, where should have five qualities. ** He should be 
the duties of coroners of Verge and The probus homo, Icgeies homo ; of sufiicient 
Admiralty are well set forth. The subject of knowledge and understanding ; of good abil- 
coroners is also treated of in the following ity and power to execute his office accord- 
volumes: Owynne on Sheriffs and Coroners; ing to his knowledge; and, lastly, of dili- 
Crocker on Sheriffs; Smith on Sheriffs. gence and attendance for the due execution 
1 . 2 Inst 175; F. N. B. 163; Jervis on of his office. And this for three ijurposes, 
Cor. 6; 2 Hale’s Pleas of C* 55. — x. The law presumes that he will do his 

3 . /;; Coroner of Salop, 3 Swanst 181. duty, and not offend the law', at least for 

3 . 5 6 Will. IV. c. 76. fear of punishment, whereunto his lands 

4 . Keg. Grimshaw, 10 Q. B. 747. and goods are subject ; 2. That he be able 

5 . I Blk. Cora. 347. to answer the king all such fines and duties 

6. Jervis on Cor, p. 94 ; S, P. C. 4$ ; 2 as belong to him, and to discharge the 
Inst. 132 j Ex parte Parnell, i J. & W. 451. county thereof; 3. And lastly, that he may 

7 /* At sessions ther was he lord and fiirc. execute his office without bribery.’’ For 

Fttl often nine he was knight ot the shire. the office of coroner of a borough no duaU- 

A shere^ hadde he ben, and a countpar. fication by estate, residence, or othemfse is 
Was no wW s^che a worthy vavasour.*' required, all that is necessary is, that he 

qf ike is a fit persOn, not being an alderman or 

3 Edw. I. c. 10 and Statute of Merton councillor. $ & 6 Will. IV, c. 76. 
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been permitted to fall into low and indigent hands who desired to 
be chosen for the sake of the perquisites.’^ ^ 

(b) Remuneration i?i Ejiglaftd, — In ancient times so great was 
the dignity of this office, that it was never presumed that coroners 
would condescend to be paid for their services.* Later on, begin- 
ning with 3 Hen. VII. c. i, § 4 , from time to time acts were passed 
entitling coroners to certain fees.® The growing evils and incon- 
venience of the fee system constantly fell, were finally recognized, 
and put an end to by a very recent statute, which provides for 
making the coroner a salaried officer.'* 

4. The Office in America. — The office of coroner was brought 
to America by the colonists along with the institutions of the 
common law, and may be said to exist in the several States with 
all common-law incidents, except so far as they may have been 
modified by statute.® Generally speaking, the coronor is a county 
officer, although in some States they are elected or appointed for 
districts and cities. Coronci^s virtute officii and virtiitc cartCB sive 
commissionis are not known to our law. Coroners in the United 
States may be classed under the head of coroners virtiite electionis. 
Vacancies are filled by appointment of the appointing power for 
city or county, as the case might be \ and, as county officers, vacan- 
cies would generally be filled by the governor.® Before he enters 
upon the duties of his office, the coroner must take the customary 
oath prescribed by law.’ 

The qualifications for the office must be found in those pre- 


1 . Blk. Com. vol. i. 347. 

2 I BI. Com. 347 j 2 Inst. 173, 176; 
Stat. Wesm. 1, c. 10. 

3 See Jervis on Coroners, 3d ed. 75, for 
a sketch of this legislation. 

4 . 23 & 24 Viet. c. 116. 

Provision is also made by statute for 
expenses of inquest and fees of medical 
witnesses. Jervis on Coi oners, 3d ed. 78-88. 

6. The present defined powers o£ the 
coroner, both in Great Britain and America, 
except so far as they may be modified by 
statute, are derived from the English statute, 
coronatoris^ 4 Edw. I. § 2, which 
provides, “ that where a death takes place 
suddenly under suspicious circumstances, 
the coroner shall, by his warrant, summon 
a jury to make due inquiry, upon view of 
body, into the manner of killing, who were 
present, and to examine the body; and 
that he may likewise commit any person 
to prison who may be adjudged as the 
author of the crime, and bind over the wit- 
nesses by recognizances to appear at the 
next term of court.’’ 

Previous to Magna Carta^ coroners not 
only received accusations against offenders, 
but they also proceeded to try them. 

6. See Statute law for each State, title 

Coroners.” People v, Parker, 6 UUl 
IN. y.),49. 


7 . So far, however, as the rights of third 
persons and the public are concerned, his 
acts as such officer are valid, although he 
has not obeyed the statutory requhement 
and taken the oath. People v, Hopson, i 
Denio (N. Y.), 574. 

Although it may be a misdemeanor for 
a coroner to enter upon or perform the 
duties of his office without having taken 
the oath of office, notwithstanding such 
neglect to take the oath of office, he will, so 
far as the rights of third persons and the 
public are concerned, be considered an 
officer de facto. People ex rel. Whiting v, 
Carrique, 2 Hill (N. Y.), 93; Paddock v. 
Cameron, 8 Cow, (N. Y.) 212. 

Where a coroner has acted, the legal 
presumption is, that the facts existed which 
rendered his action proper in the particu- 
lar instance. Kirk v, Murphy, 16 Tex. 
^ 54 - 

Where the objection to a return bv a cor- 
oner was, that he had not received his of- 
ficial bond, or had not given a new one, 
held^ that the want of a bond did not in- 
validate his official acts, as he was de facto 
a coroner. Mabry v, Turrentine, 8 Ired. 
(N. C.) L. 201. See also Me Bee v, Hoke, 
2 Spears (S. C.), 138; and State v. Hill, 2 
Spears (S. C.), 15a 
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scribed for the ordinary elective offices of a county in the respective 
States.^ The office has not been abolished by the new constitu- 
tion of Illinois.^ In some States a justice of the peace may be 
called on to perform the duties of coroner when the coroner can- 
not be had in time.^ 

5. Powers and Duties generally. — The duties of coroner fall under 
two heads, — ist, judicial ; 2 d, ministerial. What maybe called 
the original jurisdiction of a coroner is judicial; when he acts in 
the place or stead of the sheriff, his duties are mainly ministerial.^ 
The duties imposed on the coroner by the common law and the 
laws of the different States may be summarized as follows : — 

I Coroners are conservators of the peace, and become magis- 
trates by virtue of their election and appointment.^ 

2. To hold inquest® upon the bodies of persons slain, or who 

1 . In Nem Yotk no person is capable of ination and indictment found for felony in 
holding the office of coroner who at the the ciicuit court. 

time of his election or appointment shall And if a justice of the ]ieace acts as coro- 
net have attained the age of twenty-one, ner, and commits a pcison to jail for lelonv, 
and who shall not then be a citizen of the he may certify the fact of such committal 
State. Green v. Burke, 23 Wend. (N. Y.) as justice of the peace. Woimley Com., 
490. loGratt. (Va.) 65S. 

In New Vorl\ coi oners, when elected, 4 . By the common law the powers and 
hold their office for three years, whether duties ot a coroner arc both judicial and 
they aie elected at the close of a full teim ministeiial. His judicial authority relate.s 
or to fill a vacancy. People ex rel. Gallup to inquiries into cases ot sudden death, bv 
V. Green, 2 Wend. (N. Y.) 266; People ex a jury of inquest, cerf>ons, at 

rei Bunn v. Coutont, 1 1 Wend. (N. Y.) the place where the death happened, and 
51 1. also to inquiries concerning shipwreck and 

By the constitution of J/ame no person trea.sure-trovc. In his ministerial capacity 
can exercise the several office of coroner a coroner is merely a substitute for the 
and justice of the peace at the same time, sheriff, as where the sheriff is a party. 
Bamford v. Melvin, 7 Me. 14; Maddox v. Giles v. Brown, i Mill (S. C.), Const. 230. 
Ewell, 2 Va. Cas. 59. A coroner holding an inquest is in the 

2 . The office of coroner is not abolished performance of functions judicial in their 

by the new constitution of Ilimois, and still character. People v. Devine, 44 Cal. 4C2. 
exists within it. Wool v. Blanchard, 19 The coroner is a judicial officer, and has 
HI. 3$. power to compel the attendance of wit- 

3 . The provision of the Netu Jersey re- nesses by attachment. Coroner’s Case, i r 
vised statutes authorizing a justice of the Phila. (Pa.) 387 ; s. c., 7 Leg, Gaz, (Pa.) 
*j3eace to act, but only w hen the coroner can- 125. 

not be had in time to take the inquest, does In re application of coroner, i Weekly 
not emi>ower a justice to act without the Notes Cases (Pa,), 372, T/inyer, F. savs, 
exigency, although the justice may receive “The statute, 4 Edw. L, regulating tire 
the first notice. The coroner on arriving powers and duties of coroners is in force in 
may, at his option, assume control of the Pennsylvania. IBs office is judicial a.s well 
body, have the cos'ts taxed, receive them as ministerial, —judicial in summoning wit- 
from the treasurer, and pay the justice only nesses, in the name of the Commonwealth, 
reasonable compensation for the services to appear before him for examination, and at 
rendered before arrival. State v. Erickson, the inquest he sits armed with the ordinary 
40 N. J. L. 159. power of a judicial officer. He has a com- 

When a coroner is absent from the mon-la^ power to compel obedience to his 
county, or unable to attend, a justice of the subpoenas.*' 
peace may hold an inquest, and in doing 5 . Jervis on Coroners (3d ed.), 30. 

so has all the powers and can perform all This, says Lerd Haie^ appears evidently 

the duties pertaining to a coroner. Stevens by stat. 3 Edw. I. c. 9, ana 4 Edw. L j Oj- 
V. Corns,, 46 Ind. 541. fidum Corotmtoris^ z Hale, F» C. 107. 

Whether or not a coroner has authority 6. It is the duty of the coroner to inquire 
to commit to jail a party charged with into the cause of all violent or extraordi- 
felony, it is too late to object to the au* nary deaths* Lancaster v* X>em, % Grant 
thodty of the coroner after a regular exam- (Pa.), 262. 
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have suddenly died, or who have been dangerously wounded, or 
found dead under such circumstances as to require an inquisition, 
within their jurisdiction.^ This duty of taking inquests is the 
most important of the duties of coroner, and is regulated and 
defined in England by statute. 4 Edw. 1 . st. 2^ 

3. To inquire of other felonies.^ 

4. To inquire of treasure-trove.'* 

5. To inquire of wrecks.® 

6. Besides his judicial duties, the coroner has also a ministerial 
authority analogous to that of a sheriff, and executes process 
when just exception is taken to that officer.® 

6. Bights and Liabilities, — {a) Dtiration of Office. — In Eughuid 
the coroner was chosen for life, subject to removal for cause by 
the writ de coronatorc exonemndor* In this country he is elected 
for a term of years. 

{b) Rights. — He could not by common law appoint a deputy 
for the performance of his judicial duties, and it may be safely 
laid down that a coroner has no power to appoint a deputy-coroner, 
except when special provision is made therefor by statute.* Coro- 
ners are exempt from serving offices which are inconsistent with 
duties of coroner, and are privileged from serving on juries.® They 
are also privileged from arrest when engaged in discharge of offi- 
cial duties.^® 

(c) Liabilities . — Coroners are liable to punishment as well for 
neglect of duty as for wilful misconduct in the execution of their 
office. They are liable to a criminal information, or may be in- 
dicted if they misconduct themselves in taking an inquisition.^^ 

1 . The sudden, violent deaths which are Hale, Sum. 171; 4 Inst. 27T ; 2 Inst, 32; 
within the coroner’s duty to inquire, are, 2 Hale, P. C. 65; and 3 Hawk. P. C. c. 9, 
from visitation of God; by chance or acci- s. 35. 

dent ; by his own hand, as felo de se ; by 4 . Bract, b. 3, c. 6 ; i Britt, c. 2, s. 2 > 

the hand of another where the offender is 3 Hawk. P, C. c. 9, s. 36. 

not known; and by the hand of anothet 5 . Staund. P, C. 51 ; Bract. 120. 

where the offender is known. 3 Hale’s 6. 4 Inst. 271; Hob. 85; Jervis on Cor- 

Cr. L. 62. oners, p. 53; 2 Hawkins, P. C. 70. 

Before the statute of Magna Charta, 7 . iBl. Com. 348; F. N. B. 163. 

coroners held pleas of the crown; but by 8 . Crompton’s' Just. 227 a’; 2 Hale, P. C 

cap. 17 of that statute (3 Inst. 30) their 57; 2 Fitz. Inst. 166. In England provis- 
power in proceeding to trial and judgment ion was made for the appointment of a 
is taken away. 3 Hale, P. C. 56. deputy by 6 and 7 Victoria, €.83; and simi- 

Whenever a convict shall die in prison, lar provisions have been made in several 
it shall be the duty of the officials in charge, States. 

if any suspicious circumstances attach to 9 . 3 Roll. Abr. 632, s. 4 ; F. N. B. 167. 
the death, to summon the coroner; and it 10 . Callaghan Twiss, 9 Ir. Law Rep. 
has been said, that, even if the prisoner die 422 ; Ex J>arfe Deputy Coroner, 6 H. & N. 
a natural death, the jailer ought to send for 501. 

the coroner, as it may be presumed that 11 . Hale, P. C. 58; i Hen. 8, c. 7 ; 3 Hen. 
the prisoner died by the ill-usage of the 7, c. i; 3Ed. I. c.9; Rext/. Scory, i Leach, 
jailer, 2 Hale’s Cr. L. 57. C, L. 43 ; Jervis on Coroners, p, 90, 

2 . Jervis on Coroners, p. 31. Where a coroner inserted in an inquisi- 

The duties of coroners upon inquests, tion that three persons had been found 

etc,, cannot at common law be delegated, guilty of murder by the jury, when in fact 
2 Hale’s Cr. L* 58. only one had been so found, he was ad- 

S. I Britt, c. 2, s. 2; Mirr. of Just. ch. 1, judged to have committed forgery, and was 
§ 13. See, however, Staund. P. C. 51 ; found guilty. 3 Salk. 172. If a coroner 
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7. Coroner’s Court. — The coroner’s court is a court of record, of 
which the coroner is jiidge.^ No action will be against the coro- 
ner for any matter done by him in the exercise of his judicial 
functions;® but he will be criminally responsible for corruption, 
misconduct, or neglect of duty.^ The coroner has the power of 
excluding not only individuals, but the general public.^ It is the 
duty of the coroner to instruct the jury on the law, but he is 
bound to accept the presentment which they may make.^ He 
need not hold the inquest in the presence of the accused.® As 
the accused himself has no right to be present, so it follows that 
he has no right to be represented by counsel, nor to insist upon 
examination or cross-examination of witnesses.’^ 

(^) yiiry, — Every one summoned on a coroner’s jury arc bound 
to appear. They should be probi et legates homines. Jurors are 
not challengeable,® but they should be carefully selected.^ It is 
the province of the jury to investigate and determine the facts of 
the case; they should not expect, nor need they obey, binding 

has been guilty of coriupt piauiccb m tak- A coioner is not liable for neglect t<> 
ing an inquisition, a melms itiquuendum serve a writ against the bheiiff of Ck, 
may be viwardecl to take a new inquest by diiectcd to the said sheiilf of G. 'the 
special coiiuuisbioncrs, who shall pioceed w lit not being directed to the <'oronci,he 
without viewing the body, by the testimony had no power to e.\ecu{c it, and was not 
only. 2 Hawk. P. C. c. 9, s. 56. liable for faiUne to leturn it. brown 7'. 

Coroneib are liable in theii ministerial Bakcu to Iluniph. (Tenn.) 346. On this 
character for an escape, 6 Mod. 37 ; for a point see aKo Governor re 1 Jndsay, 14 Ala. 
false return, Fiecm. 191 ; and the com t will 058. 
exercise a .summaiy jurisdiction over them, 1. 6 D. & C. 6ri. 

8 Mod. 192. In fact, if coioneisbe guilty 2 , 12 Rep. 34; Lutw^ 935, 1560; i Ld. 
of any misconduct, either in a judicial or Raym. 454 ; 'I'homas 7'. Charton, 2 B. & 
ministerial capacity, they are, according to S. 475. 

the circumstances of the case, liable to le- 3 . Per Ld. Tentcrclen, 6 B. & C. 626. 
moval, prosecution, or censuie. Jervis on 4 . 6B. &C.611. (’resfickUc Perine, 15 
Cor. 94. Ilun (N. Y.), 200. 

Where any act may be done by one core- 5 . Comb. 386. 
ner, as in the taking of an inquisition, his 6. It is not necessary that a coroner, on 
acts will not bind his co-coroners ; but holding an inquest on the body of a person 
when the coroner’s act is ministerial, all dead or wounded, should lake the testi- 
wili be rcsponsiljle for the acts of each mony of the witnesses in the pre.sence of 
civilly. I Mod. 198; 2 Mod. 23; Staund. the accused. Matter of Collins, 20 How. 
P. C*iS3a. Pr. ni. 

A coroner holding an inquest on a dead The accused before a coroner, after an 
body is not liable to an action for w'ords inquisition, has no right to re<juire the 
falsely and maliciously spoken by him in examination of witnesses to establish his 
his address to the jury, j'homas v. Char- guilt or innocence. The process and the 
ton, 2 B. & S* 475. mittimus are based solely upon the inqui- 

liability for ISIisconduct. — The penalties sition. The coroner has no power to take 
to which coroners aie subjected, by the testimony to establish the innocence of the 
Alabama act of 1833, ^c>r defaults in the prisoner, and then discharge him contrary 
execution of process, may l>e recovered in to the finding of the jury. Matter of Cob 
the summary mode pointed out by the act lins, n Abb, (N. Y,) Pr. 406, 

of rSoy, The latter act, so far as it pro- 7 , The weight of authority and reason 

scribes the remedy and mode of proceed- sustains this proposition, altnough a con- 
ings, is not repealed by the former. Pat- trary view is taken by Sir T, Smith in his 
terson 2', Gaston, 17 Ala, 233. history of the Commonwealth, p, 96. bur 

In a suit on a coroner’s t)ond, jiroof that a discussion of the question, see Jfervis on 
he had served and returned a writ directed Coroners, p, 245. See also 6 B. & C. 
to him as coroner, was held to be sufEcient 6ti. 
evidence that a commission had issued to S. Mir. c. r, s, 13. 

him^ Young 2^* Com., 6 Binn, (Pa*) 93. B, Britt 2*s, u (ed, by Nichols), 
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instruction from the coroner. Respectful consideration should be 
shown by the jury to the coroner on all questions of law.^ 

8. The Inquisition. — The principal duty of the coroner is to 
hold an inquisition on the body of any person who may have come 
to a violent death, who has died in prison, who has been danger- 
ously wounded, or whose death is accompanied by suspicious cir- 
cumstances. The fearless and able execution of this duty is of 
the most paramount importance to the public, both as regards the 
punishment of the guilty and the protection of the innocent ; and 
this high prerogative alone is sufficient to account for the ancient 
dignity of the office. The object of the inquest is to ascertain 
the cause of the death.® 

An inquisition, properly speaking, is the written statement of 
the verdict of the jury, returned for the purpose of a particular 
inquiry, as distinguished from an indictment.® Where it contains 
the subject-matter of accusation, it is equivalent to the finding of 
a grand jury, and the parties may be tried and convicted upon it.'*' 
The caption is a necessary and essential part, and should be drawn 
up with precision, and contain the name of the county.® 

The time and place when and where holden must appear with 
certainty ; ® also, that it was taken before a court of competent 
jurisdiction.*^ The name of deceased must be set out if known 
also, where the body lies ; ® also, that it was taken by the oaths of 
the within-named jurors,^® and it must expressly appear that the 
jurors are from the county or jurisdiction,^^ and that they present 
the inquisition upon oaths.^® The verdict must be stated with 
legal precision and certainty, and the charge must be direct and 
positive.^® The attestation is an essential part of the inquisition.^^ 
Whenever the coroner shall receive notice of a sudden, suspi- 
cious, or violent death, of which it is his duty to inquire, it shall 

1 . Vaughn, Rep. i6o. 8. Reg. v, Ingham, 5 B. & S. 257. 

8. It is the duty of the coroner to hold 4 . Jervis on Cor. 273. 
an inquest super visum corporis where he 5 . 2 Hale, P. C. 163, 166. 

has cause to suspect the deceased was felo- 6. Hale, P. C. 166; 2 Saund. 291 ; Rex 21 

niouslv destroyed, or where his death was Fernley, i T. R, 316 ; 2 Hawk. P. C. c. 25. 
caused by violence. County of Northamp- 7 . 22 Edw. IV. 13; Hale, Sum. 207; 2 
ton V. Innes, 2 Casey (Pa.), 156; Com. 2^. Hawk. P. C. c. 35, § 119; 4 Rep. 41. 
Harmon, 4 Barr (Pa.), 269; County of Lan- 8. 2 Hawk. P. C. c. 25, §§ 71, 72. 
caster 2^. Meshler, 4 Out. (Pa,) 624 ; Fayette 9 . 6 B. & C. 247. 

Co. V, Batton, 108 Pa. St. 591 ; Lancaster 10 . Hale, P. C. 167, 

V, Bern, 2 Grant (Pa.), 262. 11 . Lambert v, Taylor, 4 B, & C. 138. 

It has been held in England that the 19 . 2 Hawk. P*. C. c. 25, § 126; 2 llale, 
coroner of X, has no jurisdiction to in- P. C. 167. 
quire into the case of a death occasioned 18 . 2 Hale, P. C. c. 25, § 57. 
by an accident happening outside of X. 14 . It must be signed by the coroner and 
The mere fact of a body lying dead does all jurors. Rex v. Justices of Norfolk, 
not give the coroner jurisdiction, nor even Nolan, 141. See also 6 B. & C. 247. The 
the circumstance that the death was sud- coroner’s inquest being signed by the cor- 
den. There ought to be a reasonable sus- oner, and duly certified by him, the jurors 
picion that the party came to his death by having signed by making their cross-marks, 
violent and unnatural means. Reg. v. Rail- and the whole being certified by the cor- 
road Co., 2 A. & E. 759. See also i East’s oner, who is a sworn officer, his certificate 
PI* Cr.382; Rex 37. Kent, x East, 2295 Rex of the signature of the jury is sufficient. 
V, Co., Nol. Ca. Just P, 141. State v, Evans, 27 La. Ann. 297. 
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be his duty to go to the place where such person shall be, and 
forthwith summon his jury to the number required by the statute 
law of his State, being such as are qualified and not exempt from 
such service, to appear before him forthwith, at such place as 
he shall appoint to make inquisition concerning the death or 
wounding. 

The place of holding the inquest must be in the county, and 
should be at a convenient place for such purpose nearest the 
body.^ 

After the jury are charged and sworn, they and the coroner go 
together and view and examine the body of the deceased. It will 
not be sufficient that they view the body separately and at different 
times ; ^ and they cannot proceed upon the inquest until they shall 
have so viewed the body ; and if it is buried, it must be dug up.® 
It is not necessary, however, that the inquest should be held 
where the jury is found ; but, after the body has been viewed, the 
jury may return to some convenient place to hear the testimony 
of witnesses, and deliberate upon their verdict.^ 

The coroner exercising jurisdiction in the particular case, is 
the sole judge of the necessity of holding the inquest.® One 
inquisition may be held on several dead bodies killed by the same 
cause, or the coroner may hold a separate inquisition on each 
body.® In England the rule is, that there can be but one inquest 
upon a body, unless that taken be first set aside ; and this rule 
has been followed in this country."^ The jurors must be summoned 
by the coroner in person, unless the common-law rule is modified 

1 . The coroner can in no case hold an or wounding, and to make a true inquisi- 
inquest except upon view of the body; tion according to the evidence offered to 
and when it has been buried, he must dig them, or arising fiom an inspection of the 
it up again, and, after he and the jury have body. 2 Hale’s Cr. L. 60. 

viewed it together, he shall cause it to be 6. Jameson v. County Corns., 64 Ind. 524. 
reburied. 2 Hawk. P. C. 77. An inquest ought not to be held, where 

The provisions of the penal code (§311) defendant came to his death by being caught 
of Rm York, describing the offence of in machinery, which he himself was work- 
body-stealing, does not apply to an exhum- ing, and no other person is suspected of 
ing of a body by a coroner, under whose contributing thereto. Crosby’s Case, 3 
direction an examination was made, there Pitts. (Pa.) 425. See also Howorth’s Case, 
having been application and affidavits suffi- 2 Leg. L. Reg. (Pa.) 119. 
cient to give jurisdiction, although the per- It is not necessary that an inquest should 
son alleged to have been poisoned, was be held in the case of one dying with fever, 
poisoned, if at all, in another State, and apoplexy, or other disease. 2 Hale’s Cr. 
ibrought to New York for burial, and 1 ^. ^7. 

Although there was no juty summoned. The presumption is, that the coroner 
People tf. Fit^erald, 105 N. Y. 146. acted in good faith and on sufficient cause. 

2 . King V. Ferrond, 3 Barn. & A. (Eng.) Lancaster Co. v. Mishler, 100 Pa. St. 634. 

a6o. 6. One inquisition may be held on several 

8, 2 Hale’s Cr. L. 5S. dead bodies of persons killed by the same 

4 . Hawkins, F* C. 78. cause, and who died at the same time. 

Whenever six or more of the jurors Croker on Coroners, § 950, p. 412, z ed. 
shall appear, they shall be sworn by the But see Fayette Co. v. Batten, icfe Pa. St, 
-coroner, and charged by him to inquire mi ; Rombo v. Corns., 1 Chester Co. (Pa.) 
how and in what manner, and when and 416. 

where, such person came to his death or 7 . In New York the English rule was 
hurt* and who such person was, and into followed. People v. Budge, 4 Parker, Cr. 
m the cdrcumatauces attending such death R. (N. Y.) 519. 
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The testimony should be reduced to writing ; ^ and when thus 
taken officially, on an inquest, it is, under the circumstances, evi- 
dence against the party there or thereafter accused;^ and the 
inquisition and testimony should be properly transmitted to the 
district attorney or proper authorities.® 

The jury, having inspected the body, and heard the testimony, 
should retire for consideration of the case; from which considera- 
tion even the coroner is excluded, after having charged them, 
although they may take his opinion in questions of law which may 
arise in their deliberations.^ Having agreed upon a verdict, they 
shall reduce the same to writing, which shall show before what 
coroner it was taken, and that it was taken by good and lawful 
men of the county who were duly sworn ; ^ also when and where 
the same was taken ; also how, when, and where the person came 
to his death or injury, who he was, and who was guilty, and in 
what manner.® If the person deceased, or the person causing the 
death, be unknown, the jury should so find.*^ The inquisition 
should be signed by the coroner and jury.® 

If a crime has been committed, he shall bind over the material 
witnesses.® If there are no friends of deceased, he shall bury the 
body ; and it is generally made the duty of the coroner to hand 
over the effects of deceased which are unclaimed to county treas- 
urer or other designated authority.^® 

When the coroner’s jury find that the deceased was killed or 
wounded by criminal means, it is his duty to issue a warrant for 
his arrest ; and the accused is entitled to a hearing before a magis- 
trate.^^ 

And the testimony of a witness before the coroner, such person 
not being at the time under arrest, or charged with the crime, may 
be used against him on a subsequent trial for the alleged murder 
of the deceased.^® 

Where professional services are rendered to deliver propeity found on or near the 
by physician at inquests, at the request person of the deceased forthwith, to those 
of the coioner, with no special agreement entitled to its care or possession; and the 
that he shall look to any other source than refusal of coroners to deliver such property, 
the coroner for payment, the latter is liable, on due demand, to the owner, amount.s to 
Von Hoevenbergh v, Hasbrouck, 45 Baib. conversion, for which they are liable, 
(K. Y.) 196. Paper on Medico-Legal Smiley v. Allen, 13 Allen (Mass.), 435. 
Duties of Coroners, bjr Dr. Semmes, Amer. IX. One against whom a coroner’s jurv 
Law Reg. O. S. vol. vi. 385. has found an inquisition is entitled to a 

1 . People V. White, 22 Wend. 167. hearing before a magistrate as if arrested, 

S. Phil. Ev. 371 (7th Lon, ed.), etc., under New York Code, § 14$. Rff 

3 . State V. Evans, 37 La. Ann. 297. Ramscor, 63 How. (N. Y.) Fr. 255. 

4 . Crocker on Shf. v. Cor. 414. 12 . Hendrickson v* The People, % Am* 

5. 2 Hawkins, P. C. 77. L. R. (O. S.) 531. 

6. R. S. 1036, § 5. The testimony of a person examined as 

7 . 2 Hale, Cr. L. 63. a witness before a coroner’s jury, such per- 

8. Rex Bowen, 0 Car. & P, 602; Rex son not being at the time under arrest or 
w. Bennett, 6 Car, & P. 179; aLewins, C. C. charged with crime, may be given in evi- 
125; Rex 2^. Nicholas, 7 Car. k P. 538. dence against him on his subsequent trial 

Regiua v. Taylor, 9 Car, & P. 072, for thte alleged murder of the deceased- 

XO. Crocker on Coroners^ p. § 9^4- Hendrickson The People, a Am. L. 

Hi Massachusetts coroners arc required (O. S.) 531* 
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10. Coroner’s Duties as Sheriff. — When the office of sheriff has 
hecome vacant, the coroner becomes ex-officio sheriff ; and all duties, 
rights, and powers of the sheriff, including power to appoint a 
•deputy for the performance of the sheriff’s duties, will devolve 
upon him, and the service of process by a deputy will be legal. ^ 

A process or mandate in a civil action which must or may be 
served or executed by the coroners or coroner of the county, 
should be directed to the coroner or coroners.® 

Where a coroner has acted in service of process, the legal pre- 
sumption is, that the facts existed which rendered it proper for 
him to act.® 

Process directed to and executed by a de facto coroner is good.'* 
And whether a coroner has power to commit to jail a party 
charged with felony, it is too late to object after a regular exami- 
nation and an indictment found for felony.® Where a sheriff is 
interested in a matter, the coroner must serve the process, be it 
civil or criminal.® 


1. Reedt/. Reber, 62 111. 240; Yeargin 
u. Siler, 83 N. C, 348} Jervis on Cor. 75. 

Under the revised statutes of Missouri 
the coroner is the proper officer to serve 
a.nd execute all writs and precepts, and per- 
form all other duties of the sheriff, when 
the latter is for any reason disqualified 
from discharging the duties of his office. 
•90 Mo. 37. 

A coroner is authorized to serve process 
in the absence or in case of any disquali- 
fication of the sheriff ; and where the record 
shows that process was so served, it will 
be presumed that the disabilities existed, 
unless the contrary be shown. Rodolph v. 
Myer, i Wash. T. 1 54. 

And where the office of sheriff was 
vacant, and its duties were being performed 
by the coroner, and the coroner was party 
defendant to a bill in chancery, the facts 
justified the appointment of an elisor to 
serve the summons. Reed v. Moffatt, 62 
111. 300. 

A writ of replevin, directed to coroners, 
may be executed by a deputy specially au- 
thorized by one of the coroners. Jewell v. 
Hutchinson, 31 N, J. L. 71. 

In South Carolina the coroner, being in 
this ministerial capacity merely the substi- 
tute of the sheriff, cannot act in that capa- 
city when there is no sheriff in office; and 
a sheriff is not in office until he has given 
a bond according to law. Richardson v. 
droft., I Bailey (S. C.), 264. But compare 
Paddock^w. Cameron, 8 Cow, (N, Y.) 212. 

The efty coroner, and not the district 
-coroner, is the proper officer to serve pro- 
cess on the city sheriff of Charleston. 
Miller w. Yeadon, 3 McCord (S. C.), ii. 

2. Unless a mandate be directed to a 
^particular county, or generally to the cor- 


oners of that county, the coroner to whom 
it is delivered has no authority to execute 
it, and is not liable for failure to return it. 
Brown v. Baker, 10 Humph, (Tenn.) 346; 
Governor v. Lindsay, 14 Ala. 658 ; Greshom 
V. Leverett, 10 Ala.* 384. 

8. Kittridge v. Bancroft, i Met. (Mass.) 
508 ; Kirk v. Murphy, 16 Tex. 654 ; Ro- 
dolph V, Myer, i Wash. T. 154, Contra^ 
see Com. v. Moore, 19 Pick. (Mass.) 339; 
Carlisle v. Weston, 21 Pick. (Mass.) 535, 
where it was held that service of pro- 
cess by a coroner, being, by virtue of spe- 
cial authority, the facts necessary to give 
him the power, should appear in the writ. 
And in Mays v, Forbes, ii Tex. 284, it 
was held that, in order to entitle a coroner 
to serve a WTit of error, the petition for 
the writ must state that there is no sheriff, 
or that theie is some objection to him, 

4, Gunby z^. Welcher, 30 Ga. 336; Ma- 
bry V. Turrentine, 8 Ired. (N. C.) 201. 

0. Worraley v. Com., 10 Gratt (Va.) 658. 

6. A coroner who is deputy sheriff may 
as coroner serve a writ on another deputy 
of the sheriff. Colby v. Dillingham, 7 
Mass. 475. 

By the common law, when a coroner ar- 
rests a sheriff he is bound to make his own 
house or some other place a prison for the 
sheriff’s detention ; and he is liable for an 
escape if he commit him to the jail of 
which the sheriff by law has the charge. 
Day V. Brett, 6 Johns. (N. Y.) 22. 

A coroner is authorized to serve criminal 
process upon the sheriff. Adams v, Vose, 
1 Gray (Mass.), 51. 

Under the New York Code, §8 158, 419^ 
the coroner may call to his aid the power 
of the county in a proper case in execut- 
ing an order of arrest in an action in which, 
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11. Expenses; Eees; Salary, — The proper expenses of a coroner’s 
inquest are a charge against the county or town, and not against 
the State.^ By the common law the coroner was entitled to 
neither fees nor salary, but compensation is now universally 
accorded. Generally speaking, the office is supported by fees, but 
in some places he has been made a salaried officer.® Where sev- 
eral persons are killed at the same time, and even owe their death 
to the same cause, the coroner may hold separate inquests on each 
body, and is entitled to fees in each case.® He may be entitled 
to his fees notwithstanding the jury finds that the deceased dies 
a natural death,'* 

the sheriff is a party. Slater v. Wood, 9 Under Rhode Island Rev. Stat. ch. 333,. 
Bosw. (N. Y.) 15. the coioner can bring an action in his own 

Where a coroner arrests a deputy jailer name for all expenses attending an inquest 
on execution, and carries him to jail, and which have been allowed by the town 
neither the sheriff nor any keeper ap- council. Hill v. Mowry, 7 R. I. 167. 
pointed by the sheriff is there to receive Where the coroner holds an inquest in 
and confine him, the coroner has done his land ceded to the United State.s he is 
duty ; and if the prisoner afterwards go at entitled to recover his fees from the county ; 
large, it is the escape of the sheriff. Colby no act of Congress has forbidden the 
«/. Sampson, 5 Mass. 310. holding of the inquest, under such circum- 

When process is in the hands of a cor- stances. Allegheny Co. v. McCluig, 5J 
oner, commanding him to seize property Pa. St. 482. 

in the hands of the sheriff, which is regu- The fee of a coroner for summoning a 
lar on its face, the latter need not look he- jui7 not being fixed by statute, the countjr 
hind it to inquire whether the preiequisite court may fix the amount at discretion, and 
steps have been taken, nor whether the the order is not reviewable. Cook Co., 
coroner was duly authorized to act. Gov- 8 Or, 170. 

ernor v. Gibson, 14 Ala. 326. 2 . As to compensation of fees earned by 

In Kentucky, if a coroner serve a pro- a coroner which are made by law the basis 
cess on which a judgment is entered, the of his salary, Phila. v. Gilbert, 37 Leg. 
execution of the judgment must, by statute, Int. 376. 

be directed to and served by him, though 8. Where a coroner held inquest at the 
the cause for directing the original process same time on seven bodies, of persons 
to him has ceased. Tuggle v. Smith, 6 T. killed in one accident, that he is 
B, Monroe (Ky.), 76. entitled to fees, in each case, for gualifi- 

The statutory provisions for service of cation, drawing and returning inquisition, 
process and protection thereunder apply to Rombo v. Commissioners, i Chester Co., 
a coroner to whom a requisition has issued R. (Pa.) 416. 

in a proceeding against the sheriff for the Nineteen persons came to their death 
claim and delivery of personal property, suddenly and almost simultaneously by a 
Manning v. Keenan, 73 N. Y. 45. mine explosion. The coroner held a sepa- 

Sales of Property oy Coroner. — A cor- rate inquest over each body, at the respec- 
oner may convey land sold by him under tive homes of the deceased, qualifying the 
execution. Winslow v. Austin, 5 J. J. same jury separately over each body, and 
Marsh. (Ky.) 41 1. the inquest returned a separate finding in 

Though a coroner in his sales should each case, that this was the neces- 

pursue strictly the directions of the act sary and proper course to pursue, under 
^hich regulates sheriff's sales, yet a sale the circumstances, and that he was entitled 
being advertised for a difierent day, to to the legal fees in each case. Fayette Co* 
which the plaintiff, the defendant in execu- v. Batton, 108 Pa. St 591, 
tion, and the officer have all assented, can- 4 . The object of a coroner’s inquest is to* 
not work the dissolution of a contract ascertain the cause of death. The authority 
made at such sale by a third person who of the coroner in this branch of bis office 
has been in no wise affected by the irregu* is necessarily judicial in its character. 
lar%. O’Bannon v. Kirkland, 2 Strobh. Being the sole judge as to the propriety of 
(S. Cj 29. ^ holding the inquest, his action in that re- 

1 . The costs of a coroner’s inquest are spect is not subject to revision by the county 
chargeable gainst the county, not against commissioners ; and he is entitled to fees 
the State. Galloway v. Shelby Co^ 7 I.ca under the statute, notwithstanding the ver- 
(Tenn*), lai. diet of the coroner’s jury discloses- that the 
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CORPORAL. 


Definition. 


A coroner cannot sustain an action to recover fees because of 
removal of a body from the county.^ 

GORPOEAL. — Belonging or relating to the body.^ 


deceased died a natural death, and not by 
casualty or violence. Boislemere v. County 
Commissioners, 32 Mo. 375. 

In an action by a coroner against a county 
to recover his fees for the making of an 
inquest, his inquisition upon the body of 
the deceased, signed by his physician, and 
signed and sealed by himself and his jury 
of six, is admissible in evidence, even 
though the paper has never been returned 
to any court, and is not marked filed, or 
recorded in any book kept by the coroner 
for that purpose. 

Where a coroner makes an inquest, the 
presumption is that he has acted in good 
faith and on sufficient cause. In a suit by 
him against the county, however, to recover 
his fees, this presumption is not conclusive. 
Evidence is admissible to show that he 
acted in bad faith, and knowingly without 
sufficient cause or reason. County of Lan- 
caster V, Mishler, 100 Pa. St. 624. 

1 . A coroner cannot sustain an action 
against one who has removed a dead body 
from the county, to recover fees which he 
might have charged upon holding an in- 
quest. Fryer v. R. R. Co., 50 Ga. 581. 

2 . Webster. 

Corporal Imbecility. — Sexual impotency, 
not necessarily permanent. Where it was 
alleged, as ground for a divorce, that the 
respondent was, at the time of marriage, 

ever since has been, and now is, laboring 
under a corporal imbecility,” the latter term 
was held not to import ex vi termini^ a con- 
firmed and incurable impotency. It has no 
precise technical meaning, and may be a 
merely temporary imbecility. Ferris v. 
Ferris, 8 Conn. io6. 

Corporal Oath. — An oath taken by laying 
the hand on some part of the Holy Scrip- 
tures while the oath is administered. 3 
Inst. 165; Just. Nov. 8, ad fin. ; Id. 124, c. 
I ; Adams’ Glos. ; Burr. L. D. ; Abb. L. B. 
Originally the book was taken in the hand, 
but subsequently mere touching was consid- 
eted Sufficient. The oath of proctors and 
advocates in the English consistory courts 


was, “ Ego, A. B., ad ista sancta, Dei Evan- 
gelia, per me corporahier tacta^ quod,” 

etc. Burr. L. D. 

In this country the term “ corporal oath,” 
as used in indictments for perjury, is con- 
sidered to mean an oath taken according 
to the custom and usages of the country. 
Accoidingly, such an indictment, alleging 
that the accused was swoin and took his 
corporal oath, is sustained by evidence that 
the oath was taken in the usual manner, as 
by holding up the hand. ” The term, cor- 
poral oath,” said the court, “ must be con- 
sidered as applying to any bodily assent to 
the oath of the witness.” State v. Norris, 
^ N. H. 96. The same point was decided 
m the same way in another State, where it 
was said, “ However it may have been in 
somewhat olden time in Europe, we think 
that now, at least in our State, * corporal 
oath ’ and * solemn oath ’ are used synony- 
mously, and an oath taken with uplifted 
hand may be properly described by either 
term.” Jackson v. State, i Ind. 184. In 
this case was quoted, with approval, Web- 
ster’s definition of corporal oath: “A sol- 
emn oath, so called from the ancient usage 
of touching the corporate^ or cloth that 
covered the consecrated elements ” in the 
Eucharist. 

Where it was objected to an indictment 
for perjury, which alleged that the defend- 
ant did, ” in due form of law, take his cor- 
poral oath,” that it did not state that he 
took his oath on the Gospels, or in the 
presence of Almighty God by uplifted 
hand, the form used was held sufficient. 
The words “corporal oath” may stand 
for lifting an arm or other bodily mem- 
ber. Respub. V. Newell, 3 Yeates (Pa.), 
412. 

Corporal Punishment, — Any kind of cor- 
poral privation or suffering, inflicted direct- 
ly by way of penalty for an offence. It 
includes imprisonment, and is set in contra- 
distinction to fine. 7 Cowen (N. Y.), 52$ 
n. ; I Chit. Cr. Ii. 799 ; Whar. Cr, iL (yth 
ed.) § 3403. 
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COEPOB-ATIOXS (PRITATE).— (Sec also Amotion; By-laws ; 
Disfranchisement; Dividends; Foreign Corporations; 
Franchises; Officers (Private Corporations); Stock; 
Stockholders; Ultra Vires. 

For Particular Corporations, etc., sec Bank.s ; Beneficial AS- 
SOCIATIONS; Boom Companies; Building Associations ; Car- 
riers OF Goods ; Ca’rriers of Live Stock ; Carriers of Pas- 
sengers; Express Companies; Municipal Corporations; 
Railroads ; Religious Corporations ; and similar titles.) 


A. Organization of Corporations, 185. 

1. Definition^ 185. 

2. Classification^ 186. 

3. Ordinary Coi^orate Powers, 188. 

4. Power of Creating Corporations, 

190. 

$. How Corporations are Created, 192. 

6. Incorporation by Special Charter, 

193 - 

7. Incorporation under General Laws, 

194. 

8. Defective Incorporation, 197. 

9. Liability for Acts of the Promoters, 

201. 

B. Name of Corporations, 203. 

I. Impoiiance of a Corporate Name, 

203. 

‘ 2. How Name is Acquired, 203. 

3. Misnomer, 204, 

4. Right to the Exclusive Use of a 

Name, 206, 

C. Domicile of Corporations, 206. 

D. Powers and Liabilities of Corpora- 

tions, 207. 

I, Construction of Charters, 207. 

{a) General Principles, 207. 

Charters as Contracts, 207. 

(c) Reservation of Power to 
Amend and Repeal, 21 1. 

(fl?) Effect of Police Power of 
States, 212. 

(<r) Construction of Powers in 
Derogation of Common 
Right, 212. 

(/) Charters to be Fairly and 
Reasonably Construed, 21$. 

E. General Powers as to Property, 

217. 

1, Power to Acquire Property, 217. 

2, Power to Take by Bequest, 217. 

3, Power to Hold in Trust, 218. 

4, Power to Pledge, 218. 

5, Power to Lease, 219. 

6, Power to Assign, 220, 

7, Power to Alienate, 220. 

8, Power to Guaranty, 221, 

F. Power to Borrow Money, 222. 

G. Powers and Liabilities as to 

Neg^otiable Instruments, 223. 

I. Implied Power to Issue Negotiable 
Instruments, 223. 


2. Liabilities of Coiporations upon 

Negotiable Instruments, 226. 

3. Ratification, Acquiescence, and 

Laches, 228. 

4. Unauthoiized Imrans fer of Nego- 

liable Securities, 229. 

H. Powers as to Real Estate, 230. 

1. Po7Cfer to Acquire Real Estate, 230. 

2. Statutes Relating to Power to Hold 

Real Estate, 232. 

3. Devises to Coipofaiions, 235. 

4. Po7ve) to Mortgage Property, 236. 

5. Restrictions as to Mort^i^ages upon 

Certain Corpoialions, 237, 

6 . Morti>ages tf Corpot ate Franchises, 

23S. 

7. Conveyances by Corporations, 238, 

8. Ackno7vkdgmcnt of Corporate 

Deeds, 242. 

I . Use of Corporate Seal, 242. 

J. Powers and Liabilities as to Con- 

tracts, 245. 

K. Miscellaneous Powers, 248. 

L. Liability for Torts, 250. 

1. Liability for Particular l^orts, 254. 

(<?) Assault and Battery , and False 
Impnsonment, 254. 
if) Deceit, 255. 

(f) Trover and Conversion, 256, 
(d) Libel and Slander, 256. 

((f) Conspiracy, 257. 

\f) Malicious Prosecution, 257. 

(g) Miscellaneous I'oris, 258. 
tfi) Contempt of Court, 258. 

2. Exemplary Damages, 258. 

M. Liability for Fraud^ 259. 

1, Instances of Liability, 264, 

2. Matters of pleading and Pracim% 

266. 

N. Liability to Indictment, 267. 

1. Generally, 267, 

2. Pleading and Praclke, 272. 

O . Liability to Taiication, 272^. 

1. General Pnnciples, 272«, 

2. Local Limitation upon Power to 

7*ax, 272tf. 

3. Exemptions from Taxation, 272^/* 

(a) What Exemption Includes 
and Excludes, %7%e, 

S Transfer of ExempUom, 27%% 
Miscelianems, 272^, 
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P. Consolidation of Corporations, 

272/. 

1. Definition of Consolidation^ 2722. 

2. /Reorganization^ 2722. 

3. Legislative Authority to Consoli^ 

date, 2722. 

4. /Mode of Consolidation, 2']2k. 

5. Assent of Stockholders, 272/. 

6. Eights and /Remedies of Dissent- 

ing Stockholders, 272;«. 

7. Status of Consolidated Company, 

27222. 

{a) Eights, Privileges, Fran- 
chises, and Property, 272/2. 
if) Liabilities and Duties, 
S. Liens, 272/. [272/2. 

9. Interstate Consolidation, 272^. 

10. Practice, 2 ’j 2 q. 

11. furisdiction, 272^. 

(a) Federal Courts, 272^. 

\b) State Courts, 273. 

12. Taxation, 274. 

13. Consolidation of Parallel and 

Competing Railroads, 274. 

Q. Actions By and Against Corpora- 

tions, 274. 

I. General Right to Sue, 274. 

(a) Jurisdiction of Federal 
Couits, 276. 


2. General Liability to Suit, 277. 

3. P allies to Suits, 280. 

4. Service of Process, 2 %"^. 

5. Pleading and Evidence, 284. 

6. Execution, 2S8. 

7. /Mandamus against Prkmte Cor* 

porations, 2S9. 

8 . Quo IVatranto against Private 

Corpoi aliens, 291, 

R. Dissolution of Corporations, 29^. 

1. Definition, 294. 

2. Classification, 294. 

3. Dissolution by the Expiration of 

the Time Limited in the Charter, 

295. 

4. Dissolution upon the Happening 

of a Contingency Prescribed by 
the Charter, 295. 

5. Dissolution upon Surrender of 

Franchises to the State, 296. 

6. Dissolution by Act of the Legisla- 

ture, 298. 

7. Dissolution by Failure of an In- 

tegral Part of the Coiporation, 

301. 

8. Dissolution by Forfeiture of Fran- 

chises in a Proper Judicial Pro- 
ceeding, 302. 

9. Effects of Dissolution, 306. 


A. Obganizatioit of CoBPOEATiom—l. Definition. — A corpora- 
tion is a body consisting of one or more persons ^ established by 
law ^ for certain specific purposes, with the capacity of succession 
(either perpetual or for a limited period) and other special privi- 


1 , “A body-politic is a body to take 
in succession, framed (as to that capac- 
ity) by policy, and therefore it is called 
by Littleton a body-politic; and it is 
called a corporation or a body incorpo- 
rate, because the persons are made into 
a ^ody, and of a capacity to take and 
g|h,nt, etc.'* Co. Litt. 250 a. 

“■a State is not a corporation, as the 
term is used in the United States revenue 
acts. Georgia v. Atkins, 35 Ga. 315. 

By the common law of England 
and the United States, a corporation can- 
not. like a partnership, be constituted 
by the agreement of parties, but only 
under authority from the government. 
I Biack. Com. *472; Ang. & Am. §§ 66- 
75; Stowe V. Flagg. 72 III. 397; Atkins 
V. Mar. & Cin. R. Co., 15 Ohio St. 21; 
People V, Assessors, i Hill (N. Y.), 616; 
State V. Bradford, 32 Vt. 50. 

Acting as a corporation, without being 
legally constituted one, is an offence at 
common law, being a contempt of the 
king by usurping his prerogative. Knider 
V. Taylor, 3 Law Jour. 68; Duvergier v. 


Fellows, 5 Bing. 248; s. c., 5 M. & P. 403. 
See Quo Warranto. 

It follows that a corporation can have 
no legal existence out of the State creat- 
ing it. The exercise of any power in 
another State depends on the will of that 
State. Gill v. Ky. Min. Co., 7 Bush 
(Ky.), 635; Thompson v. Waters, 25 
Mich. 214; N. O,, J. & G. N. R. Co. v, 
Wallace, 50 Miss. 244; Bank of Augusta 
2^. Earle, 13 Pet. (U. S.) 512; O. & M. R. 
Co. z'. Wheeler, i Black (U. S.), 2S6; 
Liverpool Ins. Co. v. Mass., 10 Wall. (U. 

S.) 566. 

Hence all votes and proceedings of 
persons professing to act in the capacity 
of corporations, when assembled beyond 
the bounds of the State granting the 
charter of the corporation, are wholly 
void. Ang. & Am. § 498; Taylor, | 382; 
Aspinwall V, Ohio, etc., R. Co., 20 Ind. 
492; Millers/. Ewer, 27 Me. 509; Freeman 
V, Machias, etc., Co.. 38 Me. 433; Camp 
V. Byrne, 41 Mo. 525; Ormsby s/. W* 
Cop.'Mfg. Co,, 56 N. Y. 623. 

Being the creature of local law only. 
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leges not possessed by individuals, yet acting in many respects as 
an individual.’ 

2. Classification.— Corporations may be variously classified, de- 
pending on the point of view from which they arc regarded. They 
may be — 

(1) Sole, consisting of but one mernber at a time ;'•* or aggregate, 
consisting of more than one member.® 

(2) Public, for the purposes of government and the management 
of public affairs ; or private, formed by voluntary agreement for 
private purposes.* 


with privileges and immunities that can- 
not exist, without legislative permission, 
outside the State of its incorporation, it 
follows that though for the purposes of 
Federal jurisdiction a corporation is in 
some sense regarded as a citizen of that 
State (see Foreign Corporations), it 
cannot be so regarded in the sense of be- 
ing “entitled to all the privileges and im- 
munities of citizens in the several States,” 
under the U. S, constitution. Paul v, 
Virginia, S Wall. (U. S.) 168; Tatem v, 
Wright, 3 Zab. (N. J.) 429, 445; Bard v, 
Poole, 12 N. Y. 495. 504- 

A State can, of course, incorporate a 
corporation of another State. Grangers* 
L & H. Ins Co. V, Kamper, 73 Ala. 325; 
s. c., 6 Am. & Eng. Corp. Cas. 497; 
Bishop V, Brainerd, 28 Conn. 289. And 
see O. & M. R. Co. v, Wheeler, i Black 
(U. S.). 286. And it may recognize as a 
corporation a foreign body having the 
essential attributes of a corporation, even 
though the laws under which it was 
formed may expressly declare it not to be 
such Oliver Liverpool, etc.. Ins. Co., 
too Mass. 531; Liverpool, etc., Ins. Co. 
V, Mass., 10 Wall. (U. S.) 566. 

A corporation chartered by the United 
States is not a foreign corporation in any 
State where it is established. Ebv N. 
P. R. Co., 6 W. N. C. (Pa.) 385. See 
Foreign Corporations. 

X. Morawetz (2d Ed.), || x, 227. For 
corporations as persons, see Persons, 
The king of England has always 
been regarded as a sole corporation. Co. 
Litt, 43; I Black. Comm, *469; i Kyd 
on Corporations, 20. 

A man may compose a corporation 
sole as trustee for the benefit of others, 
of which the most familiar instance is the 
chamberlain of the city of London, who 
may take a recognizance to himself and 
his successors m trust for the orphans. 
Fulwood’s Case, 4 Co, 64; Cro. El. 464; 
X Kyd, 20, 

Corporations sole are usually ecclesi- 
astical, as a bishop or a vicar, and arc 


therefore very rare in the United States. 
Where the minister of a parish was, how- 
ever, before the Revolution seized of a 
freehold as a peisona ecclesia: in the same 
manner as in England, he and his suc- 
cessors did not cease to be a c^'rporation 
sole for that purpose after tin Stales be- 
came independent. Town o Pawlet v, 
Clark, 9 Cro. (U. S.) 292; Weston 
Hunt, 2 Mass. 501; Brunswick v, Dun- 
ning, 7 Mass. 447. 

There are some instances in which 
certain public officers are expressly em- 
powered by statute to sue as corporations 
sole. Overseers v. Sears, 22 Pick. (Mass.) 
125. 

A corporation may be created, capable 
of being either sole or aggregate, e.g., a 
grant of corporate powers may be made 
to one person, his associates and succes- 
sors, and confers on him the right to ex- 
ercise all the powers granted without 
taking associates. Penobscot Boom Co. 
V. Lamson, x6 Me. 224. 

As the general laws under which pri- 
vate corporations are now usually formed 
always establish a minimum (usually 
five) for the number of subscribers to the 
certificate, no private corporation sole 
can be formed under these laws. See 
note I, p. 187. 

3 . People V, Assessors, i Hill (N. Y.), 
616, 620. 

4 . “ Public corporations are gener- 
ally esteemed such as exist for public po- 
litical purposes only, such as towns, 
cities, parishes, and counties; and in many 
respects they are so, although they in- 
volve some private inteiesfs; but, strictly 
speaking, public corporations are such 
only as are founded by the government 
for public purposes, where the whole in- 
terests belong also to the government. 
If, therefore, the foundation be private, 
though under the charter of the govern- 
ment, the corporation is private, how- 
ever extensive the uses may be to which 
it is devoted, either by the bounty of 
the founder or the nature and object* 
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(3) Ecclesiastical (or religious),^ for religious objects ; or lay^ for 
secular objects.^ 

of the institution. For instance, a bank & R. Canal Co., i Wall, Jr. (C. C. U. S.) 
created by the government for its own 273, 290. To the same effect. Bk. of U. 
uses, whose stock is exclusively owned S. v. Planters' Bk.,9 Wheat. (U. S.) 907 j 
by the government, is, in the strictest Directors Houston, 71 111. 318; Miners’ 
sense, a public corporation. So a hos- Bk. v. U. S., i Greene (Iowa), 553; Ten' 
pital created and endowed by the govern- Eyck v. D. & R. Canal Co,, iS N. J. L. 
ment for general charity. But a bank, 200; Tinsman v. Bel. Del. R., 26 N. J. 
whose stock is owned by private persons, L. 148; Bonaparte C. & A. R. Co., 
is a private corporation, although it is i Bald. (C. C. U. S.)205; Ala. R. Co. v, 
erected by the government, and its ob- Kidd, 29 Ala. 221; McCune v. Norwich 
jects and operations partake of a public Gas. Co., 30 Conn. 521; Commonwealth 
nature. The same doctrine may be v. Lowell Gas. Co., 12 Allen (Mass.), 77; 
affirmed of insurance, canal, bridge, and Roanoke R. Co. v. Davis, 2 Dev. & Bat. 
turnpike companies. In all these cases (N. Car.) 45; Bailey v. Mayor, etc., 3* 
the uses may, in a certain sense, be Hill (N. Y.), 331; N. Y. C. R. Co. v, 
called public, but the corporations are Met. Gas. Co., 63 N. Y. 326; Vincennes 
private; as much so, indeed, as if the Univ. v. Indiana, 14 How. (U. S.) 268. 
franchises were vested in a single per- The fact that the State has an interest 
son.” Washington, J., in Dartmouth as one of the corporators does not maker 
College V. Woodward, 4 Wheat. (U. S.) a corporation public. Bk. of U. S. v. 
518, 668. See also Osborn v. U. S. Planters’ Bk., 4 Wheat. (U. S.) 205; 
Bank. 7 Wheat. (U. S.) 738. Turnpike Co. v. Wallace, 8 Watts (Pa.), 

“ The difference between these two 316. Nor that the corporation derives 
classes of corporations is radical, and a part of its support from the govern^ 
hence they are in many instances gov- ment. Cleveland v. Stewart, 3 Ga. 283. 
emed by widely different principles of Nor that the corporation is employed in 
law. Private corporations are associa- the service of the government. Thom- 
tions formed by the voluntary agree- son v. Pacific R., 9 Wall. (U. S.) 579. 
ment of their members, such as banking, The same has been held where the entire- 
railroad, and manufacturing companies, interest was in the State. State Bk. of So. 
Public corporations are not voluntary Car. v. Gibbs, 3 McC. (S. Car.) 377. 
associations at all, and there is no con- ** By becoming owner or stockholder 
tractual relation between the corporators the State descends from its sovereign 
who compose them; they are merely dignity to individuality so far as to place- 
government institutions, created by law, it on an even footing of legal liability 
for the administration of the affairs of with other corporations of like character 
the community.” Morawetz (2d Ed.), § 3. and purposes.” Hutchinson v. W. & A. 
See Dillon on Mun. Corp. §§ 19-24; Ang. R. Co., 6 Tenn. 634. But the contrary 
Am. 30-34; Dean v. Davis, 51 Cal. & has also been held. Trustees v, Winston, 
406; People V. Morris, 13 Wend, (N. Y.) 5 St. & P. (Ala.) 17. 

325, 337; Bushell V. Com. Ins. Co., 15 In the constitution of Pennsylania 
S. k R. (Pa.) 186; ‘Foster v. Fowler, 60 (art. 16, sec. 13) the term “private cor- 
Pa. St. 27; Bennett's App., ^5 Pa. St. 242. poration” is declared to include “all 
In Miners’ Ditch Co. v. Tellerbach, 37 joint-stock companies or associations 
Cal. 543, three classes were recognized; having any of the powers or privileges of 
public municipal corporations, the object corporations not possessed by individu- 
of which is to promote the public interest; als or partnerships.” Similar provisions 
corporations technically private, but of a are found in the constitutions of Alabama^ 
public character, having in view California^ Kansas^ Louisiana^ Michigan^ 
some public enterprise in which the pub- Minnesota^ North Carolina^ and Ne^ 
lie interests are involved, such as rail- York. 
road, turnpike, and canal companies; 1. Ang. & Ames, § 36. 
and corporations strictly private. The former name is usual in England; 

In the popular meaning of the term, the latter, in the United Slates. Ang. & 
nearly every corporation is public, inas- Ames, § 37. 

much as they are all created for the pub- 2. Black^tone (i. 470) states that ec^ 
lie benefit. Yet if the whole interest does clesiastical corporations are where the 
not belong to the government, or if the members that compose it are entirely 
corporation is not created for the admin- spiritual persons. This is not the case 
istration of political or municipal power, in the United States^ where the vestry of 
it is a private corporation, Rundle v. D. a church, or other laymen holding an 
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(4) Eleemosynary, for charitable purposes or dvzl, for the trans- 
action of public or private business.*'^ 

Besides corporations proper, there are gnasi corporations, or cor- 
porations modo, i.e., associations and government institutions 
possessing only a portion of the attributes which distinguish ordi- 
nary public or private corporations.® 

3. Ordinary Corporate Powers. — At the comnjon law the ordinary 
powers, considered essential to every corporation, are these : ^ 

(i) To have succession, by its corporate name,® either perpetually 
or for a limited period. 

analogous office, are almost always mem- 4 . For these powers in general, see i 
bers of the corporation. Blacks. Com. 475 ; 2 Kent Com. 277 ; 

Religious corporations in the United i Kyd, 13, 69. 

States “ are not to be regarded as ec- In the general laws of each State for 
clesiastical corporations in the sense of the formation of corporations, it is pro- 
the English law, which were composed vided that every corporation so formed 
entirely of ecclesiastical persons, and shall have these powers, 
subject to the ecclesiastical judicatories, 6. Corporate Name. — Every corporation 
but as belonging to the class of civil cor- should have a name, by which it may be 
porations, to be controlled and managed known as grantor and grantee, may sue 
according to the principles of the com- and be sued, and do all other legal acts, 
mon law as administered by the ordinary Ang. & Ames, g 99. See case of Sutton’s 
tribunals of justice.” Robertson v. Bid- Hospital, 10 Co., i a, 28 b. 
lious, II N. Y. 243, See Terrett v, Tay- If a name be not expressly given in the 
lor, 9 Cr, (U. S.) 43 charter, it may be assumed by implica- 

1 . I Kyd, 26; Asylum v, Phoenix Bk., tion from the nature of the powers 
4 Conn. 272; State v, Adams, 44 Mo. granted. Anon., i Salk. 191. 

570; McKim V. Odom, 4 Bland Ch. (N. A corporate name may be acquired by 
Y.) 407; Dartmouth College v. Wood- usage. Smith v. Plank Rd. Co,, 30 Ala, 
ward, 4 Wheat. (U. S.) 51S, 681; Vin- 650. 

cennesUniv. v. Indiana, 14 How. (U. S.) The name should be distinct from that 
268, of any other body incorporated in the 

An academy receiving fees for tuition same State. Hence in Newby «/. Or. 
is not necessarily a corporation “for Cent. R. Co., Deady (U. S. C. C,), 609, 
pecuniary profit.” Sta, Clara Fern. Acad, the court said: “ The corporate name is 
Sullivan, 117 111 . 375; s. c., 13 Am. & a necessary element of a corporation’s 
Eng. Corp. Cas. II. existence. Any suit which produces con- 

S The universities of Oxford and fusion or uncertainty concerning this 
Cambridge are civil, and not ecclesiasti- name is well calculated to injuriously 
cal nor eleemosynary, i Black. Cora, affect the identity and business of a cor- 
471. poration. And as a matter of fact, in 

8, Morawet2(2dEd.),|6; 2Kent, *274. some degree at least, the natural and 
The usual public y«/a«-corporations necessary consequence of the wrongful 
are counties, hundreds, townships, over- appropriation of a corporate name is to 
seers of the poor, town supervisors, etc. injure the business and rights of the cor* 
See Adams v. Bank, i Me. 363; Riddle poration by destroying or confusing its 
V, Proprietors, 7 Mass. 169; Mower v. identity.” An attempt to incorporate by 
Leicester, 9 Mass. 352; School District the name of another corporation already 
Wood, 13 Mass. 193; Damon v, existent in the same State was therefore 
Granby, 2 Pick. (Mass.) 35a; Rouse v. enjoined. 

Moore, iS Johns, (N. Y.) 407; N. The charter of a church will not be 
Hempstead v. Hempstead, 2 Wend. (N. approved unless the corporate name 
Y.) 109* ^ adopted be entirely distinctive from that 

Joint-stock companies may be cited as of any other association incorporated in 
gwaw corporations of a private character, the same locality. Pres, Ch. of Harris- 
They are associations having some of burg, 2 Grant’s Cas. (Pa.) 240. 
the features of an ordinary common law There is no restriction, however, on 
copartnership, and some of those of a the legal right of a corporation to take 

r ivate corporation, Morawetss (2d Ed.), the name of a corporation of another 
6. State, though from a moi^ point ol view 
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(5) To make by-laws, which are considered as private statutes for 
the government of the corporate body.^ 

(6) To appoint and remove its officers, and expel members.^ 

A corporation has, however, no powers whatever, except those 
given by its charter or the law under which it is incorporated, 
either directly or as incidental to its existence.® The exercise 
of all corporate powers should be subject to the legal rights of in- 
dividuals.^ 

4. Power of Creating Corporationa — The power of creating corpo- 
rations is one appertaining to sovereignty, exercised by that branch 
of the government in which it is constitutionally vested.^ Being a 
means by which other powers are exercised, and not an end of gov- 
ernment in itself, it will, even if not expressly granted by a constitu- 
tion, follow from the grant of other powers which are carried into 
.execution by its means.® In the United States, the power belongs 

1, See By-Laws. its existence, powers, capacities, and the 

2. See Amotion. mode of exercising them must depend on 

8. See infra this title. Powers OF CoR- the law of its creation. Pen. Boom Co. 

PORATioNS Dartmouth Coll. v. Wood- v. Lamson, 16 Me. 224. 

-ward, 4 Wheat. (U. S.) 636; Citv Council 4 The constitutions of CaHforma 

V. Plank-Road Co., 31 Ala. 76; Holland z'. (arc. 12, sec. 8), Colorado (art. 15, sec. 8), 

Xity of San Francisco, 7 Cal, 361 ; Occum Georgia (art. 4, sec. 2, 2), Loumamt 

Co. v, Sprague Mfg. Co., 34 Conn. S4^; (art. 235), Missouri (art. 12, sec. 5), and 

Ohio Ins. Co. v. Munnemacher, 15 Ind. Pennsylvania (art. 16, sec. 3) provide 
.294; Thompson v. Waters, 25 Mich, 214; that the exercise of the police power of 
Rochester Ins. Co. v. Martin, 13 Minn, the State shall never be so construed nor 
59; Rugglest^. Collier, 43 Mo, 353; Down- abridged as to permit corporations to 
ing V, Mt. Washington, etc., Co., 40 N. conduct their business in such manner as 
H, 230; People V, Utica Ins. Co., 15 to infringe the equal rights of individuals 
John. iN. Y.) 358; Farmers* L. & T, Co, or the general wellbeing of the State, 

V. Carroll, 5 Barb. (N, Y.) 613, 649; 5 . Both before and for some lime after 

White’s Bank?:'. Toledo Ins. Co., 12 Ohio the Norman conquest, the nobles had the 
^-St. 601, power of conferring corporate privileges 

The exercise of a corporate franchise, with intheir respective demesnes, i Kyd, 
being restrictive of individual rights, can- 42. Eventually, however, this privilege 
not be extended beyond the letter and was recognized as belonging to the king 
spirit of the act of incorporation. Beaty alone, who could exercise it either by his 
Knowler, 4 Pet. (U. S.) 152, 168, sole charter or by an act of parliament, 

The specific grant of certain powers in both means being almost equally expres- 
a charter is an implied prohibition of sions of the royal will. With the growth 
other and distinct powers, N, Y., etc., of parliamentary power, certain bounds 
Ins, Co. V. Ely, 5 Conn. 560, 572; People to the king’s right to create acorporatioa 
V. Utica Ins. Co., 15 John. (N. Y.) 358, by his sole charter became established, 
3S3; N, y., etc., Ins, Co. v. Ely, 2 Cow. and it was held that the most important 
(N. Y.) 678, 699, . corporate franchises could be granted 

A corporation can make no contracts only by act of parliament, the royal assent 
that are not necessary either directly or to which, though a necessary ingredient 
indirectly to effect the objects of its as a matter of constitutional form, could 
.creation, and it can itself deny, in an not practically be withheld. The crown 
^action brought against it on a contract, cannot, for instance, grant a charter con*- 
its power to enter into it. Abbott v. B. ferring a monopoly or the power of im- 
& R. Stm. Pkt. Co„ 1 Md. Ch 542. prisonment, 2 Kent, *276; t Kyd, 61 j 
A corporation created according to the Ang, & Am, §§ 66-68, 

^les of the common-law must be gov- 6. McCulloch St. of Maryland, 4 
wemed by it in its mode of organization. Wheat. (U. $ ) 316, 409, On p* 44X Umh 
in the manner of exercising its powers, shall, C, J , said; **The power of cfeal- 
in the use of the capacities conferred, ing a corporation, though appertaliatng 
'When created in disregard of these rules, to sovereignty,, is not like tim pmmt 
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to Congress and the State legislatures ^ (being limited in the former 


making war or levying taxes or regular- & M. Bk, of Ind.» i Blackf. (Ind.) 8o; Rid- 
ing commerce, a great substantive and dick v, Amelin, i Mo. 5. 
independent power, which cannot be im- Restrictions on this Power. — The usual 
plied as incidental to other powers or restriction is that which forbids the legis- 
used as a means of executing them. It lature, either wholly or with but few ax- 
is never the end for which other powers ceptions, to create corporations by special 
are exercised, but a means by which other act. See Morawetz (2d Ed.), § 10; Stim- 
objects are accomplished. ... No suffi- son’s Am. Stat. Law, §441. 
cient reason is therefore perceived why Where such restriction exists, a special 
ii may not pass as incidental to those act authorizing purchasers of a railroad's 
powers which are expressly given if it be property at a foreclosure sale to organize 
a direct mode of executing them.” and form a corporation with the same 

1. Ang. & Am. § 71 ; Morawetz (2d rights and franchises as belonged to the 
Ed ), § 9. corporation whose property was taken, 

Power of Congress. — Congress has is unconstitutional and void. Atkinson 
power to create a corporation whenever v. M. & C. R. Co., 15 Ohio St. 21. 
such a measure is appropriate for carry- Where a legislature granted to specified 
ing out any of the authorized purposes of individuals and their assigns certain 
the Federal government. Such a corpora- powers and privileges, to take effect if 
•tion, being designed to aid the govern- they should within a certain time orga- 
ment in the administration of the public nize themselves into a corporation under 
service, cannot be controlled or affected existing laws, the act was held special, 
by the States, except so far as Congress and therefore unconstitutional. The fact 
may permit. McCulloch v, Maryland, 4 that the legislature in another act de- 
Wheat. (U S ) 316; Osborn v. Bk. of dared that the first act should be consid- 

U, S., 9 Wheat, (U. S.) 708; Brown v» ered general, did not affect the matter, 
Maryland, 4 2 Wheat. (U. S.) 419; Weston San Francisco v. Spring Valley W. W, 

V, Charleston. 2 Pet. (U. S.) 466; Co., 48 Cal. 493. 

Farmers’ Bank v. Bearing, 91 U. S. The constitutions of several States 
27. forbid all special acts to extend, change, 

Power of the State Legislatures. — The alter, or amend any charter or franchise 
authority of the legislature in this respect already in force. Stimson Am. Stat. 
is absolute and unlimited, except by ex- Law, § 440 (D). 

press restrictions of the fundamental An act authorizing any university or 
law. Paschall v. Whitsett, ix Ala. 472; college to change its name before a cer- 
Franklm Br. Co. v. Wood, 14 Ga. 80; tain date does not conflict with such a 
Stowe V. Flagg, 72 111 397; Aurora v, restriction, Hazelett v, Butler Univ., 
West, 9 Ind. 74; McKim v, Odom, 3 84 Ind. 230. 

Bland (Md.), 407; Bk. of Chenango Where there are no such restrictions, 

Brown, 26 N Y. 467; Atkinson v. Mar. the fact that creation by special statute 
^ Cin, R. Co., 15 Ohio St. 21; Murphy is forbidden is held not to affect altera* 
Bank. 20 Pa. St. 415, 419; Bell v. Bk, tions of charters or extension of their pe- 
of Nashville, Peck (Tenn.), 269; State v, riod of existence. Colton v. Miss., etc., 
Bradford 32 Vi. 50; Briscoe v. Bk, of Boom Co., 22 Minn. 372; St, Paul F, 
Corath. of Ky., ii Pet. (U. S.) 257. Ins. Co. v, Allis, 24 Minn. 75; Wallace 

Hence, companies or societies not v. Loomis, 97 U. S. 146. 
expressly sanctioned by the legislature. By the constitution of Delaware (art. 
pursuant to some general or special law, 2, sec, 17), every charter musfe^be passed 
are nothing more than ordinary partner- by a two-thirds majority in each 
ships, and the laws respecting them are house. 

the same. Wells v. Gates, 18 Barb. By the constitution of Georgia (art. 3, 
<N, Y.) 554, secs. 17, i8), the legislature has no power 

Where the constitution gives the legis* to create private corporations, except 
lature power in its discretion to create banking, insurance, railroad, canal, navi- 
•corporations by special charter, the courts gation, express, and telegraph companies, 
cannot review the exercise of this discre- but shall prescribe by law the manner 
ition. U. S. Trust Co. t/. Brady, 20 in which such powers shall be exercised 
Barb. (N. Y.) 119. by the courts, 

A Territoriallegislature can also create By the constitution of Rhode Island 
^corporations, subject to the right of (art. 4, sec, 17), bills to create corpora- 
Congress to disapprove and revoke its tions, other than religious, charitable, 
taction, Ang, & Am. §75; Vance v, F, and the like, must be continued to the 
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case to public purposes, and in the latter by the restrictions of the 
State consritLitions), and it cannot be delegated.^ 

A corporation may also exist by prescription, which presupposes 
authorized and legitimate creation/'^ 

5, How Corporations are Created. — The right to corporate existence 
was formerly granted only in exceptional cases, and by a special 
charter or act of incorporation in each instance but the power of 
special legislation of this sort is now restricted or abolished b^ 
the constitutions of nearly all the States,^ and corporations can 
now usually be formed by any persons who comply with certain 
general, in some States extremely simple, statutory requirements.®* 


next legislature, and public notice given 
of their pendency. 

By the con.stifution of South Carolina 
(art. 12, sec. 5), all laws creating corpora- 
tions shall have provisions to prevent 
and punish fraudulent misrepresenta- 
tions as to the capital, property, and re- 
sources. 

1 . In England^ Parliament can confer 
on any person the power to grant 
charters of incorporation. The same is 
true of the king; the grant in such a 
case being considered the king's act on 
the principle of qui facit per alium facit 
ter $e. i Bl. Com. 474; i Kyd, 50; Ang. 
& Am. 74. 

In the United Stats, the principle 
delegata potesias non potest delegari is 
applied to the legislative power, and it is 
held that the legislature cannot delegate 
this to any other body or authority. 
Cooley’s Const. Lims. 116; Morawetz 
(2d Ed.), ^ 15. 

Where, however, the legislature has 
enacted that corporations may be formed 
upon compliance with certain conditions, 
it is no objection that ministerial duties, 
such as the issuing of a certificate or 
charter, must be performed by some 
judge or other officer before the incor- 
poration takes effect; nor even that he 
must exercise his judgment in determin- 
ing whether the law has been complied 
w ith, and the proposed corporation can 
properly be chartered under it. General 
corporation laws, even if not provided 
for by the constitution of a State, are 
constitutional. Franklin Bridge Co. v. 
Wood, 14 Ga, 80; Ames Port Huron 
Co,, 6 Mich. 266; Keyser v. Trustees of 
Bremen, 16 Mo. 88; Thomas v. Dakin, 
22 Wend. <N. Y.) 210; Greeneville, etc., 
R. Cu. V, Johnson, 8 Baxt. (Tenn.) 332; 
Falconer v. Campbell, 2 McLean (C, C.), 

1:95. 

0 . X Black. Com, *473; 2 Kent, *276; 
Ang. ^ Am. § 70; Greene p. Dennis, 6 


Creeger, 5 H. & J. (Md.) 122; Dillinghanj 
V. Snow, 7 Mass. 547; Stockbridge v. 
West Stockbridge, 12 Mass. 400; Bow 
AUenstown, 34 N. H. 351. 

Where, however, it is clear that no- 
charter has been granted, the exercise of 
corporate rights through a series of years 
will avail nothing. Douthitt Stimson, 
63 Mo. 269, 

8, The charter, and not the organiza- 
tion under it, creates the subscribers a 
corporation, at least so as to render con- 
tracts in favor of the corporation valid. 
Vermont Cent. R. Co. v. Clayes, 2i Vt. 
30. 

But it has been held in Illinois that 
there is no corporation until it is organ- 
ized as authorized by the charter, nor 
does it possess franchises or faculties for 
it or others to exercise, until by such or- 
ganization it acquires a complete exist- 
ence. Gent V. M. & Mut, Ins. Co, 107 
111 . 652; s. c.. 8 Am. 81 Eng. Corp. Gas. 
306. 

4. See supra , 4. Power of Creating 
Corporations, notes. 

5 . In former times (the right to incor- 
porate) was granted only in exceptional 
cases, by a special charter in each in- 
stance. It was therefore looked upon as 
something valuable, and was called a 
“franchise.” At the present day, how- 
ever, the prohibition of the common hs\ 
has been in a great measure repeated by 
the general incorporation laws. What 
was formerly the exception has now be- 
come the general rule. All persons have 
novv the right of forming corporate asso- 
ciations, upon complying with the single 
formalities prescribed by statute. The 
right of forming a corporation, and of 
acting in a corporate capacity, under the 
general incorporation laws, can be called 
a ** franchise” only in the sense in which 
the right of forming a limited partnership 
or of executing a conveyance of land by 
deed is a franchise. Morawetz (zd 
§ 9 » 3 - 


Conn. 302; Hagerstown Tupke. Co, v. 
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6. Incorporation by Special Charter. — To create a corporation by 
special act, no express words are requisite.^ Where a corporation 
is necessary to accomplish the evident purpose of the act, the right 
to corporate existence maybe gathered from the general language/^ 
A grant of corporate power is sufficient.® Legislative recognition 
of a corporation as existing also dispenses with further proof of 
incorporation,^ except in States where corporations are formed 
under general laws only.® 

After a special charter has been obtained, its acceptance is the 
next, and an indispensable, preliminary to actual organization.® Ac- 
ceptance should be signified by a formal vote at a meeting of the 
corporators called as provided in the charter and, on acceptance, 
the corporation begins to exist as such, and can proceed to organize 
by the election of permanent officers.^ The records of such a 
meeting are the best evidence of the acceptance, but it may be 
presumed from organization under the charter and exercise of the 
corporate powers.^ 

1 . Any words descriptive of the pur- A royal charter granting lands to a so- 

pose of the legislature are sufficient. Rex ciety recognizes or confers a corporate 
V. Amery, i Term, 575; Conservators v, capacity to take and hold lands, and this 
Ash, 10 B. & C. 349; Grangers’ Ins. Co. with a statute of the State reciting that 
z'. Kamper, 73 Ala. 325; s. c., 6 Am. & the society are a corporation holding 
Eng. Corp. Cas. 407; Mahoney v. State lands, is sufficient prima facie proof of 
Bank, 4 Ark. 620; Denton v, Jackson, 2 corporate existence and powers, Soc. 
John. Ch. (N. Y.) 323. Prop. Gos, z/. Town of Pavvlet, 4 Pet. 

If the words “found,” “erect,” “es- (U. S.)48o. 
tablish,” or “ incorporate” are wanting, 6. If corporations cannot be created 
it is immaterial. The assent of the gov- except under general laws, the mere rec- 
ernment may be given constructively or ogmtion of a corporate body in acts of 
presumptively, without such words. Sut- the legislature, as an existing corpora- 
ton’s Hosp. Case, 10 Co. 2347, 306. tion, cannot operate to give the organiza- 

2 . Walsh V. Trustees, 96 N. Y. 427; s. lion validity. Oroville, etc., R. Co, v* 

c., 6 Am. & Eng. Corp. Cas. 45. Suoei visors of Plumas, 37 Cal. 354. 

In an act incorporating a bank, no per- 6. A charter is inoperative until ac- 
sons were named as corporators, but the cepted, and so is the extension of a char- 
fund was placed under the management ter beyond the original term. Moraw-^etz, 
of a given number of directors, who were ^ 21 tf suj, Ang. & Am. § 81; L. & 
required to be elected by the legislature, K. Bk. v. Richardson, i Greenl. (Me.) 
and upon whom the usual bankingpowers 79; Hudson v. Carman, 41 Me. 84. 
were conferred. This was held sufficient. 7 , Hudson v. Carman, 41 Me. 84; 
Murphy v. State Bank, 7 Ark. 57. Shortz v. Unangst, 3 W. & S. (Pa.) 45: 

A resolve of the executive council of Com’th v, Cullen, 13 Pa. 133, 143. 

establishing a military com- But there need be no formal vote if thr* 
pany “agreeably to military law,” was charter does not require it. Coffin v. Coi- 
held not to confer incorporation. Shelton lins, 17 Me. 440; B. O. & M. R. Co, v, 
V. Banks, 10 Gray (Mass.), 401. Smith, 47 Me. 34. 

8. Com’th V. W. C. R. Co., 3 Grant 8. Goshen Turnpike Co. z/. Sears. 7 
(Pa.), 200. Conn. 86; Hudson v. Carman, 41 Me* 

A grant of lands to individuals by tne 84; Riddle v, Proprs., 7 Mass. 184; 
sovereign authority, to be possessed and Com’th v. Worcester Turnpike Co., 
enjoyed by them in a corporate character. Pick. (Mass.) 327. 

in itself confers a capacity to take and As all acts of a corporation, as a body, 
hold in a corporate character. North outside the State of its incorporation, are 
Hempstead v, Hempstead, a Wend. (N. invalid 2. Classification, notes), 
Y.) 109. it follows that the organization, to be 

4 . Peop* V, Farnham, 35 111 . 562; Me- legal, roust take place within the State. 
Iiityre v. Zanesville Canal Co., g Ohio, Freeman v* Machias, etc., Co., 38 Me* 
203; Williams v. Union Bank, 2 Humph, 343, 

(Tenn.) 339. 9. The acceptance of the charter must 
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7. Incorporation under General laws. — Within this century the 
practice of granting charters by special act has been largely super- 
seded by general laws,^ providing that corporations may be formed 
by the voluntary association of at least a specified number of per- 
sons/'^ for the purposes and in the manner stated in the acts, and 
that, when formed, such corporations, by virtue of their existence 
as such, should have certain corporate powers (the usual powers 
mentioned sttpra, 3. ORDINARY CORPORATE PowKRSj, unless other- 
wise specially provided,® The provisions of the.se general laws 
may be outlined as follows : If a stock company is contemplated, 
a part of the stock must first be subscribed to, and in any case 
an organization must usually be effected by the election of directors 
or trustees.^ A certificate, or articles of association,^ is then pro- 
be proved by the best evidence. The The presumption of acceptance is re- 
corporation's books are the best evidence butted by evidence that no proceedings 
of its doings. If they have not been were ever had under the charter, although 
kept, or are lost, or de.stroyed, or not ac- some years have elapsed. Newton v. Car- 
cessible to the party who must prove ac- berry, 5 Cranch (C. C.), 632. 
ceptance, this may be proved by implica- 1 . In England these laws are those 
tion from the proved acts of the corpora- known as the Companies Acts. For ilje 
tion. Hudson v. Carman, 41 Me. 84; constitutionality of such laws see. fw/w, 4. 
Trou?^. Warren, 2 Fair. (Me.) 227; Penob- Power of Creating Corpora iton.s. 
scot Boom Co. v. Lamson, 16 Me. 224; Incorporation under a general law h 
Sampson v, Bowdoinham Steam-mill Co., not destroyed, but only modified by the 
36 Me. 78; Dedham Bk. z>, Pickering, 3 acceptance of a new special charter. 
Pick. (Mass.) 335 ; Charles Riv. Br. tc Johnston v, Crawley, 25 Ga. 316. 

Warren Br., 7 Pick. (Mass.) 344; Russell 2 . In Lomsiami it has been held tliat 

V, McLellan, 14 Pick. (Mass.) 63; Middle- corporations are not persons within the 
sex Husbandmen v, Davis, 3 Met. (Mass.) meaning of such a provision, and there* 
133 ; Narragansett Bk. v, Atlantic Silk fore cannot participate in the formation 
Co., 3 Met. (Mass.) 282; F. & M. Bk. v. of other corporations. F. k T. Ins. Co. 
Jenks, 7 Met. (Mass.) 592; Cahill v, Kal- v. New Harbor Co., 37 La. Ann, 235; 
amazoo M. I. Co., 7 Doug. (Mich.) 124; s. c., 14 Am. & Eng. Corp. Cas. i. 

W. & M. R. Co. V. Saunders, 3 N. Car. 3 . The powers obtained by such in- 

126; Bk. of U. S. V. Dandridge, 12 Wheat, corporations are necessarily restricted to 
<IJ. S.) 71. those mentioned in the act. Medical 

Where a corporation had been formed Coll. Case, 3 Whart. tPa )445. 
and was doing business under a general The charter is void as to all powers 
law, and afterwards obtained a special and privileges granted lieyond the prfi- 
chaner with new and extended franchises, visions of the statute. Heck v, McKven, 
and the fact of acceptance was denied 12 Lea (Tenn,), 97; s. c.. 6 Am, & Kng. 
.ami the proof thereof claimed to be in- Corp. Cas, 577. 

•sufficient, it was held that the question of If unauthorized provisions are addeil 
acceptance should have been submitted to to the articles of incorporation, all acts 
the jury. **To prove the fact of accept- done pursuant to such provisions will be 
ance,*' said the court, it was only neces- void; but until the company is proceeded 
saty to show, in connection with the act against for an abuse of its franchises, its 
•of incorporation itself, that the parties in- rights as a corporation will not be af* 
corporated had actually used and exer- fected by such unauthorized provisions, 
•cised the powers and privileges confer! cd Eastern Plank R. Co, v. Vaughan, 14 
by the act, and if such user of powers and N. Y. 516 

privileges could only be referred to the 4 . See the last four items of the cer- 
act of incorporation, such user woifld tificate as stated in the text, 
fully justify the presumption that the act In some States* e.g. Illimh, organiza- 
•of incorporation had been accepted.” tion does not take place till after a 
Hammond zt, Straus, 53 Md. i. license to organize is ptotaiaed. Rev, 

Election of officers is, however* only Sts, III. 327; Stowe v. Flagg, Hi. 597* 
presumptive evidence of acceptance* S. The latter term is usual In the 
ComTh w. CuUen* 13 Pa* St, 133, Western States. In CaHfmda the term 
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pared, which must be signed and acknowledged ^ by a certain 
number of the corporators,*'^ usually setting forth — i. The name 
of the corporation;^ 2. The purpose for which it is formed;^ 3. 
The place or places where its business is to be transacted ; ® 4. 
The term for which it is to exist;® 5. The names and residences 
of the subscribers, if there be capital stock, and the number of 
shares taken by each ; 6. The number of directors, and the names 
and residences of those chosen for the first year ; 7. The amount 

“articles of incorporation” is used, i of literary or scientific colleges and uni- 
Hibb. Stats. § 5289. versities People v. Gunn. 96 N. Y. 317; 

1 . Apart from statutory requirement, s. c., 6 Am. & Eng. Corp. Cas. 584. 

the certificate need not be either executed It has been held that telephone com- 
or acknowledged within the State. Hum- panics could incorporate under the law 
phretsz/. Mooney, 5 Col. 282. for the incorporation of telegraph com- 

In Pennsylvania it must be acknowl- panies. Wis. Telephone Co. Oshkosh, 
edged by at least three of the subscribers 62 Wis. 32; s. c,, 8 Am. & Eng. Corp. 
before the recorder of deeds of the county Cas. 538. 

in which the chiet business of the cor- It has been held that if, in preparing a 
poration is to be carried on, or in which certificate, the corporators employ only 
the principal office is situated. Act of the words used in the statute to describe 
29th Apr. 1S74, §3; I Purd. Dig. 337, the general purposes of such incorpora- 
338. tion, it is presumed that they intended to 

Acknowledgment by all the subscribers create a corporation of the same general 
is not necessary. In Maryland Si.c\inovi\^ nature and with the same general powers 
edgment by five is sufficient. Hughes v. granted by the statute, rather than that 
Antietam Mfg. Co., 34 Md. 316. by such words they sought to apply 

2 . CitizensMpof the Corporators,— Where special limitations on the powers of the 
the statute does not require any of the corporation. Whetstone v. Ottawa 
corporators to be citizens or residents of Univ., 13 Kan. 320. 

the State, such citizenship or residence is A statement in the certificate that “ the 
unnecessary. Humphreys v. Mooney, 5 manner of carrying on the business shall 
Col. 282; Maine N. F. Co. v, Baum bach, be such as the association msiy from time 
32 Fed. Rep. 205, to time prescribe” is insufficient. State 

In Pennsylvania the certificate must v. Cent. Ohio, etc., Assn., 29 Ohio St. 
be signed by five or more persons, three 399. 

of whom at least must be citizens of the It must be the principal place or places 
State. Act of 29th Apr. 1874, § 3; i of business for the purposes of taxation 
Purd. Dig. 337, pi. 6. and service of process. Transportation 

Where the statute does not require the Co. v. Scheu, 19 N. Y. 408; In re Enter- 
corporators to be subscribers to the prise M. B. Assn., 10 Phila. (Pa.) 380. 
stock, they need have no interest in the 5 . The California statute requiring the 
company. Densmore Oil Co. v. Dens- certificate to state the names of the city 
more, 64 Pa. St. 43. or town and county in which the prin- 

8. See sup 7 ‘ a , 3. Ordinary Corpor.vte cipal place of business is to be located, is 
Powers, n., as to requisites of the name, not complied with by a statement of the 
4 . By the constitutions of Alabama county merely. Harris v. McGregor, 29 
(art. 14, sec. 5), California (art. 12, sec. Cal. 124. 

g), Louisiana (art. 237), Missouri (art. But a failure to describe the place of 
12, sec. 7), and Pennsylvania (art. 16, sec. business as the “ principal place of 
6), no corporation can engage in any business” is a mere technical error, which 
business other than that expressly au- does not avoid the charter. Ex paiie 
thorized by its charter or the law under Spring VaL Water Works, 17 Cal, 132. 
which it is formed. 6, In many States the incorporation 

The law authorizing incorporation for law fixes a limit to the existence of the 
“hunting, fishing, or lawful sporting companies formed under it, “Not to 
purposes” does not allow incorporation exceed forty years” is sufficiently definite 
for the purpose of suing for violations of where the act puts that limit to the 
the game laws. Anc. City Sportsmen existence of corporations. Hughes v. 
Club V. Miller, 7 Lans. (N. Y.) 412, Antietam Mfg. Co., 34 Md. 316. 

A medical cdllege cannot be xncor- 7 , In Pennsylvania this provision has 
porated under a law for the incorporation been held as plainly indicating “ that the 

195 



Organization. 


CORPORATIONS. 


Tinder General Laws. 


of the capital stock, if any, and the number of shares into which 
it is divided at its par value : ^ 8. That the required proportion of 
the capital stock has been paid in cash to the treasurer, slating; his 
iiame and residence/'* 

In some States the parties to the certificate become a corporation 
on filing one copy with the clerk of the county court, or other 
specified officer, and a duplicate with the secretary of State,* and 
making known its material facts by publication in the newspapers 
within a certain time.** In other States public notice i>f the in- 
tention to apply for a charter must first be given,* after which tlie 
certificate is presented to the court or officer stated in the act,® 
who, if he find upon examination that the corporation is for a law- 
ful purpose, and in accordance with public policy, and th'at all the 
legal forms have been complied with, shall approve the certificate 

application for incorporation is to be and after complete organization a ccr* 
made by an existing association, present- tificate to that effect is obtained ftc>ni 
ing its constitution for legal approval.” him. Rev. Stats. 111. 327; Stowe v. 
In re Red Men's Rel. Assn., 10 Phila. Flagg, 72 111. 397. 

(Pa.) 546; In Gibbs, 3 Pitts. (Pa.) 499. 4. Heinig r'. Adams & WVmlakc Mfg. 

In it has been held that the Co., Si Ky. 300; s. c., i Am. & Kng. 

certificate need not show that the signers Corp. Cas. 493. 

previously constituted an existing society 5. The advertisement must state the 
with rules and regulations, nor that the object of the corpt^ralion, and the time 
iiustees named in the certificate were and place when and where the applica- 
chosen in accordance therewith. R. C. tion will be made. In /i* Parrish M, 1C. 
Orph. Assn. v. Abrams, 49 Cal. 455. Ch., 3 Luz. Leg. Reg. {Vd.j T23; In le 
Directors need not be subscribers to the Enterprise M. II. .^ssn., lo Plula. (Pa.) 
stock. In re Brit. Prov. Life Assn., L. 380. 

R. 5 Ch, D. 306. In Penns^vRiinia, pending the aiivertise- 

1. Where the certificate stated the ment, the certificates of corporations not 
capital stock as $500,000, and added, for profit must be lodged in the olficc of 
“said capital stock shall consist of five the court of common pleas for public in- 
hundred shares at $100 per share,” the spection. /n ;v Ch. of the lb»ly C<jm- 
discrepancy was not held fatal, as the munion, S Weekly Notes (Pa, I. 357. 
subscription of the whole capital stock at 6. In Pennsylvania the cci tificate of a 
a fixed value per share would necessarily corporation not for piofit is apptoved by 
determine the aggregate number of a law judge of the countv; that ol a cof* 
shares. Hughes v. Antietam Mfg. Co., poration for profit, by the gov<Miif)r. Act 
34 Md. 316. of 29th Apr, 1874, Pwrd. Dig. 338, 

0. Giving a note is not such payment. pH. 8, 9). 

Jersey City Gas Co. Dwight, 29 N. J. In Geoixin the stauU(»ry retpihemcnt 
Eq. 246; Leighty v. Turnpike Co., 14 S. differs from both of the modt‘s stated bi 
& R. (Pa.) 434; Boyd v. Peach Bottom the text. A petition is presen led to tin 
R. Co., 90 Pa, St. 169. superior court for an act of incarp«4rat a 

In AWmjXvt, corporations cannot begin See Franklin Br. Co. v. Wood, 14 <ia. 
business till the whole capital stock has 80. In re Deveaux, 54 Ga, 673. 
been subscribed. Livesey v, Omaha 7. A provision that the members shall 
Hotel Co., 5 Neb. 50. not enlist in the army or navy %vin not 

S, Mokelumne Hill Min, Co. w. Wood- be approved. In re MulhoUand Ben. 
bury, 14 Cat. 424; Cross v. Ptnckneyville Soc., 10 Phila, (Pa.) 19, 

Mill Co,* 17 111* 54; Baker Backus, 32 111. Nor will a certificate be approved if it 
79; Indianapolis Min, Co, v. Herkimer, contains an indefinite statement of the 
46 Ind. 143; First Nat. Bank v. Davies, offences that may reswU in expulsion. 
43 Iowa, 434; Hunt v. Kansas Bridge Butchers’ Ben. Assn., 38 Pa, St, 398; 
Co,, tr Kan, 412; Hurt v. Salisbury, 55 Ben. Assn, of Brotherly Unity, 38 Pa, 
Mo. 310J Harrod v. Hamer, 32 Wis. 162. St, 299, 

In IlUmis^ for corporations for profit, In Ne%n Yerk approval by a justice of 
a. license to obtain stock subscriptions is the supreme court Is not conclusive as to- 
first granted by the secretary of State, whether the objects arc within the pur- 
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(and, in some States, direct letters-patent to issue^). The certificate, 
and the order or decree approving it, must be recorded in a specified 
office, after which the corporation exists as such.‘^ Whatever be 
the mode prescribed by the act, substantial compliance with all 
the provisions of it is required before the corporation can be said 
to be in esse A 

8. Defective or Illegal Incorporation and Organization. — A corpora- 
tion must have a full and complete organization and existence as 
an entity, and in accordance with the law to which it owes its ori- 
gin, before it can assume its franchises or enter into any kind of 
contract, or transact any business.*^ If business has been begun 


view of the statute and the certificate in 
accordance with its requirements. People 
V, Nelson, 3 Lans. (N. Y.) 394; s. c., 10 
Abb. Pr. N. S. (N. Y.) 200. 

In Georgia an act of incorporation will 
“be refused if the petition do not specify 
what the law requires. In re Deveaux, 
54 Ga. 673. But the court has no dis- 
cretion as to receiving the petition, and 
may be compelled thereto by mandamus. 
Franklin Bridge Co. v. Wood, 14 Ga. 
80. 

1 . In Pennsylvania this is done in the 
case of corporations for profit. Act of 
2qth Apr. 1874, §3; 1 Pur. Dig. 338, 
pi. 9. 

2 . Under a general incorporation law, 
when the instrument specifying the 
objects, articles, conditions, and name of 
the association, and whatever else the 
law may require, has been approved by 
the proper officer, and enrolled accord- 
ing to law, the persons associating be- 
come a corporation according to the 
objects, articles, and conditions con- 
tained in the instrument. These become 
their charter, and have the same force 
and effect in law as if they were specifi- 
cally granted by special act. Society, 
etc., V. Com., 52 Pa. St. 125. 

3 . Harris v. McGregor, 29 Cal. 124; 
People V. Sclfridge, 52 Cal. 331; Mc- 
Intire v. McLain Ditching Co., 40 Ind. 
104; Indianapolis, etc., Min. Co. v, 
Herkimer, 46 Ind. 142; Reed v. Rich- 
rnond Street R. Co., 50 Ind. 342; Rich- 
mond Factory Co. v, Alexander, 61 Me. 
351; Utley V. Union Tool Co., ii Gray 
<Mass.). 139; Doyle v. Migner, 42 Mich. 
332; Abbott V. Omaha Smelting Co., 4 
Neb. X14; Unity Ins. Co. v. Crane, 43 
N. H. 641; Childs V, Smith, 55 Barb. 
(N. Y.) 45 » 53. 

Where, however, the statute required 
the certificate to be filed with the county 
clerk and a duplicate with the secretary 
of State, and provided that when a cer- 
tificate was filed the parties should be a 
corporation, it was held that, as to third 


parties, filing in the clerk’s office alone 
was necessary Mokelumne Hill Min. 
Co. V. Woodbury, 14 Cal. 424. 

And in similar cases the filing with 
the secretary of State was held a condi- 
tion precedent to the doing of business 
only, so that the stockholders were not 
jointly and se\erally liable as if no in- 
corporation had been effected. First 
Nat. Bank Davies. 43 Iowa, 424; 
Harrod v. Hamer, 32 \\ls. 162. 

But the officers alone have been held 
liable on a note of the company issued 
by them under such circumstances. Hart 
r. Salisbury, 55 Mo. 310. 

The Ren lucky Gen. Stats, c. 56, |§ 3, 
6, require, within three months from the 
filingof the articles, notice to be published, 
stating the name and general nature of 
the corporation, the amount of the stock, 
whether the stockholders* liability is 
limited, etc. This has been held a con- 
dition precedent; hence, where it had not 
been done, there was no corporation, and 
the property claimed to be corporate 
could be levied on as belonging to those 
claiming to be stockholders. Heinig v, 
Adams & Westlake Mfg. Co., 8i Ky. 
300; s. c., I Am. & Eng. Corp. Cas. 493. 
So in Iowa. Clegg v. Hamilton, etc., 
Co., 61 Iowa, 121; s. c., I Am. & Eng, 
Corp. Cas. 496. 

In Netv York a similar provision of the 
Connecticut statute has been held not so 
essential. Holmes v. Gilliland, 41 Barb. 
(N. Y.) 568. 

As to unimportant omissions, see 
Humphreys z'. Mooney, 5 Col. 282; Cross 
V. Pinckney ville Mill Co., 17 III. 54. 

The rule stated in the text applies of 
course to all methods of becoming mem- 
bers. Wood V, Coosa, etc., R. Co., 32 
Ga. 273; Carlisle v, S. V.. etc., R. Co,, 
27 Mich. 315; Fiser v. Miss,, etc., R. 
Co., 32 Miss. 359; Boyd v, P. B. R. Co,, 
90 Pa. St. 169. 

4 . Morawetz (2d Ed.), § 746; Gent v 
M. & M. Mut. Ins. Co,, 107 111 . 652; b 
Am, & Eng, Corp. Cas. 588. And see 
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under a defective organization, however, the defects may be renns 
died,^ or the State may cure the irregularity b}' an enabling act,- 
or waive it by recognizing the corporation as in existence.'* 

If a corporation has acquired an existence de ftu'to under coloi 
of law, the validity of its formation cannot be attacked colLiterally, 
but only by proper quo zuarranto proceedings at the siigo(^^stion 
the attorney-general.'^ Whether a company has actually acquired 


cases cited in last note to paragraph 7, 
sup) a. 

The reason is, that the corporation must 
exist de facto at the time it makes a con- 
tract. It cannot do this if its incorpora- 
tion either has not taken place or is at an 
end. White v, Campbell, 5 Humph. 
(Tenn.) 38. See uifra Powers and 
Liabili'iies of Corporations. 

There is a manifest difference where 
a corporation is created by a special char- 
ter and there have been acts of user, and 
where individuals seek to form themselves 
into a corporation under the provisions of 
a general law, I n the latter case it is only 
in pursuance of the provisions of the stat- 
ute for such purpose that corporate exist- 
ence can be acquired,” Bigelow v. Greg- 
ory, 73 111. 197* 

Where a contract for the sale of land 
provided for payment when a ceitain cor- 
poration was formed, the contemplated 
organization was held to mean such acts 
of the associates as should form and set 
on foot; in practical existence, a body in 
which they should have rights and to 
which they would owe obligations, and 
through which they should possess rights 
against and incur obligations to each oth- 
er, rather than an organization so exactly 
in accordance with the statute that it 
would successfully meet any scrutiny into 
its right which the sovereign power could 
institute. Childs v. Smith, 46 N. Y. 34. 

1 . But of course the members cannot rat- 
ify a defective incorporation without com- 
plying with the statutory prerequisites. 
Moraweiz (2d Ed.), § 736, 

A defectively organized corporation can 
sue if all the conditions precedent be 
complied with before the writ issues. Au- 
gur Axle Co. V. Whitney, riy Mass. 461. 

Workingmen’s B, & L* Assn, v* 
Coleman, 89 Pa. St. 428. 

A remedial statute, approving and rat- 
ifying an organization made without com- 
pliance with all statutory requisites, is 
constitutional. Central A, & M. Assoc. 
V. Ala. Gold L. L Co., 70 Ala. 120; 3 Am. 
k Eng. Corp. Cas. 78. 

3 . People V, Perrin, 56 Cal. 345; 111 ,, 
etc,, R. Co. V. Cook, 29 III. 237; Good- 
rich V, Reynolds, 3t III. 490; Mitchell v. 
Deeds, 49 III 4t6; Basshor v. Dressel, 34 


Md, 503; St. Louis R Co. t Xoithw<“-i- 
ern St. L. R. Co, 2 Mo. Ap. in)\ Ih.uk 
Riv. R. Co. 7 '. Rirnanh 31 Hari* (N. \ 
258; Cayuga, etc., R. ('o, .. K(mu<k\ 
Co., 64 N. Y. 1S6 ; Kanawha Coal (’»< 

V. Kanawha, etc,, Coal Co., 7 niatrhi 
(C C.) 39 i. 

4 . ** When a liody of men are ac ting .ts ' 
corporation under color of appaituL »*i- 
ganization m pursuance ot some chanet 
or enabling act, their auihoritv to act as 
a corporation cannot be ({uestioned col- 
laterally. but only in a direct piocectlmg 
in the nature of a f/uo 7tfar^auAK Undet 
such circumstances, if tlieir organization 
is irregular they constitute a loipouuion 
do Jactof Taylor Corp. ^ 145. 

In an action by a mutual insurance com- 
pany for assessments upon piemiuin 
notes, the validity of the chaitcr was con- 
ceded, but it was said to authoiize insur- 
ance of cattle only, ami that the cotmact 
for insuiance of buildings, on account ot 
which these assessments weie made, was 
ultm vires. It was held that this was 
tantamount to calling in queMion the 
validity of the charter, which could not 
be done in a colUneral proceeding. Free- 
land V, Pa. Cent. Ins. Co., 94 Pa. 504. 

The courts are bouiui to regard [a 
chartered company | as a corporation, so 
far as third persons arc concerned, uniii 
it is dissolved by a judicial proceeding on 
behalf of the government that created it,” 
Frost V. FrostburgCoal Co., 24 How. {V 
B.) 278, 284. 

The State, which alone can incorporaie 
may waive the breach or acquiesce in t!*# 
usurpation, and the wrong being to ih« 
State, and not to the individuals, so long 
as the State remains inactive the inthvid 
uals must also acquiesce. Lehman Dtnr 
k Co. 7 f, Warner, Oi Ala. 455; Central A. 
k M. Assoc. V, Ala, GoUi L* I* Co.. 70 
Ala. 120: s. c., 3 Am. k Eng. Corp. Cas* 
78; M. k P, Line n Waganer, 71 Ala. 
58T; Bakersfield T, IL Assoc, v. Chester, 
55 Cal 99; Humphrevsz/, Moonev» sC<d. 
282; Snelser r. W. k 'U. * rurnpike Cf>., 82 
Ind* 417; North r. Slate, lo7lnd, 356; s. 
c., 14 Am. k Eng. Corp. 7; Ouiim 
V, Shields, 62 Iowa. 129; s. c.» i Am. & 
Eng Corp. Cas. 498; H. k D, Bank v, 
Macdonald. Mass. 264 ; French v* 
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city with water.^ Decisions upon this point are numerous, and, 
so far as this single doctrine is concerned, practically unanimous.*'^ 
A charter given without the reserved right to alter or repeal is 
not affected by subsequent changes in the statutes or constitutions 
of the States/^ In addition to the implied condition that the privi- 
leges and franchises of a corporation shall not be abused, tne ^.on- 
dition is also implied that the corporation shall be subject to such 
reasonable regulations as the legislature may from time to time 
prescribe, which do not materially interfere with or obstruct the 
privileges the State has granted, and which serve only to secure 
the ends for which the corporation was created.** This doctrine 
was applied to the regulation of rates of freight by a railroad/'^ So 
a statute prescribing a mode of service of process upon a railroad 
company different from that provided for in its charter, is not void 
as impairing the obligation of contracts ; the legislative power of 
change as to remedies may be exercised when it docs not affect 
injuriously the rights which have been secured.^ Other in.stances 

cause the manufacture and distribution of City Water-works Co. v. Atlantic City. 39 
gas, when not subjected to proper super- N. J. Eq. 367. 

vision, may work injury to the public; for 2 . Hartford Bridge Co. v. Union Ferry 
such a grant does not restrict the power Co,. 29 Conn. 210; Central Bridge Co. ? . 
of the State to establish and enforce reg- Lowell, 15 Gray (Mass.), 106 ; State 7. 
uUiions not inconsistent with the essen- Noyes, 47 Me. 189; Stater, Accommoda* 
lial right given to the company by its tion Bank. 26 La. Ann. 2SS ; Hank of 
charter. Dominion v. McVeigh, 26 Giatt, (Va.) 457. 

Before the adoption of the present con- 8 Dodge v. Woolsey, 18 How. (U. S > 
«;titution of Louisiana, the legislature had 331; Mechanics and Traders* Bk. r. 
authority 10 grant to a private corporation Thomas. 18 How. (U. S.) 384; Jefferson 
an exclusive privilege of that character ; Branch Bank of Ohio p, Skclly,*! Black, 
and such grant constitutes a contract, the (U. S.) 436; Franklin Branch Bank ot 
obligation of which cannot be impaired Ohior. Ohio, i Black. (U. S,)474; Henry 
hy a State law. New Orleans Gaslight County r. Nicolay, 95 U, S, 6x9; New 
Co. V, Louisiana Light, etc., Co., 115 U. Orleans Gas Light Co. rv Louisiana 
S. 650. Light & H., etc., Co., 115 U, S. 650; 

The legislative grant to the Louisville New Orleans Water-works Co. zk Rivers, 
Gas Company for the term of twenty 115 U, S. 674. 

years, of the exclusive privilege of 4 , Chicago Life Ins. Co. v. Needles, 
^erecting and establishing gas-works in the 113 U. S. 574. 

city of Louisville, and of vending coal- 6. When a charter of a railroad com* 
.gaslights, and supplying the city and citi- pany declares that no by-law shall be 
zens with gas by means of public works," made that is in conflict with the laws 
constitute a contract within the meaning of the State, and that the rates of charge 
of the National Constitution, and was not for conveyance of persons and property 
forbidden by the Bill of Rights of Ken- are to be regulated by by-law, only such 
tucky, the services which the company charges can be collected as are allowed 
undertook to perform being public ser- by the laws of the State. In such case, 
vices, affecting the interests and rights of in the absence of direct legislation, the 
the public generally, Louisville Gas Co, rates are subject only to the common-law 
p. Citizens* Gaslight Co., 11$ U. S. 683. limitation of reasonableness; but if the 
1 . The charter of the New Orleans State establishes a maximum of rates, 
Water-works Company, granting to that the rates fixed must conform to its re- 
corporation the exclusive privilege of quirements, Rugglcs v. Illinois, loS U. 
supplying New Orleans and its inhabitants S, 536; Stone p, Farm«rs^ etc., Co., 116 
with water from the Mississippi River, U. S. 307; Chicago, etc.. R, Co. Iowa, 
constitutes a contract within the meaning 94 U, S. 161; Peik v, Chicago, etc*, R» 
of the contract clause of the United States Co.. 94 U. S. 164, 

Constitution. New Orleans Water-works 6, Cairo, etc.* E. Co, Hecht, ofi U 
Co, Rivers, tis U* S. 674 ; Atlantic S, x68. 
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of the application of similar principles will be found cited in the 
notes.^ 

(^) Rcscj^vation of Po'wer to Ame^id and Repeal , — Charters may 
be altered, modified, or amended in all cases where the power to 
do so is reserved in the charter or in some antecedent general law/^ 
But legislation to repeal a charter must be express, or such as to 
raise the necessary implication of an intention to repeal.® Such a 
right may be reserved to the State by a general law applicable to 
all acts of incorporation,*^ and is equally valid and effectual in such 
case.'^ Thus a State, under a general law in existence when the 
charter of a corporation was granted, authorizing it to alter, amend, 
or repeal charters, may subject the corporation to taxation from 


1 . An article in the charter of a New 
York banking association, which re enacts 
a provision of the law, cannot be regarded 
as a contract, and is not within the pro- 
tection of the provision of the United 
States constitution. Sherman v. Smith, 
I Black (U. S.) 587. 

A statute amending a charter of a cor- 
poration, passed with its assent, and 
accepted by a corporate vote as an 
amendment to the charter, does not im- 
pair the obligation of the contract of the 
original charter. Pennsylvania College 
Cases, 19 Wall. (U. S.) 190. 

Contracts for scholarships between one 
of two colleges and individuals, before 
the colleges were united, would not in- 
hibit the legislature from altering, modi- 
fying, or amending the charter of the 
corporation, by virtue of a right reserved 
to that effect, or with the assent of the 
corporation. Pennsylvania College 
Cases, 19 Wall. (U. S.) 190. 

A provision in the charter of a bank, 
“ that the bills and notes of said institu- 
tion shall be received in all payments of 
debts due to the State,” is a contract with 
the holders of the notes which the State 
cannot impair; but it does not extend to 
notes issued after the repeal of such pro- 
vision. Woodruff V, Trapnall, 10 How. 
‘(U. S.) X90; Paup V, Drew, 10 How. (U. 
S.) 218. 

2 . A provision in a charter, that it 
shall not be altered in any other manner 
than by an act of the legislature, is 
equivalent to an express reservation to 
the State to make alterations in it, Penn- 
sylvania College Cases, 13 Wall. (U. S.) 
190. 

3 . Freehold, etc., Association V. Brown, 
29 N. J. Eq. 121; Bangor, etc., R. Co, v. 
Smith, 47 Me. 34; Webb v, Ridgely, 38 
Md. 3^. 

4 . Miller v. New York (“Miller v. 
State”), 15 Wall. (U. S.) 478. 


5 . Miller z. N. Y. State, 15 Wall. (U. 
S.)478; Pennsylvania College Cases, 13 
Wall. (U. S ) 190; Holyoke Water Power 
V. Lyman, 15 Wall. (U. S.) 500; Green- 
wood V. LFmon Freight R. Co., 105 U. 
S. 13, Shields v, Ohio, 93 U. S. 319. 

While a general law is in force sub- 
jecting all charters to alteration, a char- 
ter is not exempt from such alteration 
although it expressly confers the same 
rights, privileges, and immunities pos- 
sessed by a certain other corporation 
whose charter is not subject to such 
alteration, Hoge v, Richmond & Dan. 
R. Co., 99 U. S. 348. 

Where the charter of a railroad com- 
pany was subject to alteration or repeal, 
an amendment giving to a municipal 
corporation owning stock in the company 
the right to elect seven directors instead 
of four, as originally provided, in conse- 
quence of the failure of a large class of 
subscribers to the stock to make good 
their subscriptions, and of a necessary 
reduction of the stock and the shortening 
of the route, was not a violation of the 
contract. Miller v. State of New York, 
15 Wall. (U. S.) 478. 

Where an act incorporating a cemetery 
company provided for its alteration or 
repeal, an act passed twenty years after 
the cemetery had been laid out, im- 
proved, and used, and where two thou- 
sand burial lots had been sold, author- 
izing the owners of the burial-lots to 
elect a majority of the trustees, who 
were thereby created a board to control 
and manage the cemetery, with due re- 
gard to the equitable rights of all persons 
having any vested interest therein, and 
providing that a portion only of the re- 
ceipts should be i:^id to the original pro- 
prietors, and the rest to the improvement 
and maintenance of the cemetery, was 
valid. Close v, Glenwood Cemetery, Joy 
U. S. 466. 
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which it was previously exempt."* In such case it may autliorize 
the taking of the property of a corporation by light of eminent 
domain exercised by a subsequently created company.® 'I’lie ex- 
ercise of this reserved right, if deemed expedient, may result in 
absolute extinguishment as a corporate body.* 

{d) Effect of Police Poiver of States. — The legislature cannot 
by any contract divest itself of the power to provide for the pro- 
tection of the lives, health, and property of citizen.s, and the pres- 
ervation of good order and public morals. All rights, including 
those under charters, are held subject to the police power of the 
State."* This doctrine has been applied, among others, to busi- 
nesses which may become nuisances,* and to lotteries.* 

(f) Construction of Powers in Derogation of Common Right. — It 
is a well-established principle, that if the powers or privileges which 

X. Charleston v. Branch, 15 Wall. (U, 4 . Boston Beer Co. v. Mussachusett*?, 

S.y 470; Tomlinson t'. Jessup, 15 Wall. 97 U. S. 25: Northwestern Fertilizing Co. 
(U. S.) 54. r', Hyde Park. 97 U. S. 6.;9; Stone 

2 . If the legislature had the power to Mississippi, 101 U. S. 814 : Butchers’’ 
repeal the statute under which a company Union, etc., Co, r*. Crescent Cay, etc , 
wds organized, it can charier a new Co., iii U. S. 746. 

company, and confer the same powers 5 . A charier authorizing the manufac^ 
on it as the former one possessed; and, lure of animal mutter into a fertilizer is 
so far as the prrbperty or franchises of not a contract guaranteeing exemption 
the old company are necessary to the from the exercise of the police power of 
public use, it can authorize the new one the State, when the business becomes a 
to take them, on making due compen- nuisance by reason of the growth ni 
Ration therefor. Greenwood v. Union population around the U)C4iliiy originally 
Freight R. Co., T05 U. S. 13. selected. Northwestern Fertilizing Co. 

3 . Spring Valley Water - Works v, v, Hyde Park, 97 U. S, 659. 

Scbottler, iioU. S. 347; Greenwood v. A charter granted to a beer company 
Union Freight R. Co., 105 U. S. 13. for the manufacture of malt liquors gave 

A statute of a State, that all charters the incidental right to dispose of the 
of corporations granted after its passage liquors manufactured ; but where there 
may be altered, amended, or repealed was a general statute sulijvciing charters 
by the legislature, does not necessarily to alteration or repeal, there was no con- 
apply to supplements to an existing char- tract which was impaired by a subseejuent 
ter. A provision in a supplement to a statute prohibiting the manufacture and 
charter, that such supplement and charter sale of intoxicating liquors in the State, 
may be altered or amended by the legis- Boston Beer Co. r» Massachusetts, 97 U. 
latare, does not apply to a contract with S. 25. 

the corporation made in a supplement Although a State may give an exclusive 
thereafter passed. New Jersey v. Yard, right, for the lime being, to particular 
95 U. S. 104. persons or to a corporation to provide a 

Where a charter to erect a dam does stock landing and establish a hiaugluer- 
not contain any stipulation or contract house in a city, it has no power to 
exempting them from such implied con- continue such right so thstc no future leg* 
dition, such charter is subject to the islature, nor even the same body, can 
pbwer reserved to the legislature by a repeal or modify it, or grant similar privi- 
general law, in operation when the char- lege.s to others. Butchers’ Union, etc., 
ters were granted, that all acts of incor- Co,7^Crescent Ci£y,etc.,Co,.ni U..S.746. 
potation may be amended, altered, or 6. The legislature of the State cannot, 
repealed at the pleasure of the legislature by the chatter of a lottery company, make 
The legislature, under such reserved a contract against future regulation or 
power, may pass laws to enforce the suppression of lotteries. No legislature 
duty to keep open fishways. Holyoke can bargain away the public health or the 
Water-Power Co. Lyman, 15 Wall. (U^ public morals, "Stone v, Mississippi, roi 
S 4 500. U. S. 8x4. 
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a corporation is authorized to exorcise are in derogation of com- 
mon right, the construction of the terms of the grant will be most 
strongly against the corporation.'*- Such powers come within this 
rule as the following: the grant of a right to build a bridge a 
ferry a railroad between certain termini the grant of a right 

1 , In Northwestern Fertilizing Co. granting a charter to another company for 
Hyde Park, 97 U. S. 659, the court ob- a competing bridge. Charles River 
’Served: “The result of construction in Bridget-. Warren Bridge, ii Pet. (U. S.) 
this class of cases is that it shall be 420. 

most strongly against the corporation. The New Jersey Act (1790), and agree- 
Every reasonable doubt is to be resolved ment under it between the commissioners 
adversely. Nothing is to be taken as con- and bridge-builders, constituted a contract 
ceded but what is given in unmistakable that no bridge should be built within the 
terms, or by an implication equally c‘*ear. designated limits except the two which 
The aflarmative must be shown. Silence the statute authorized The prohibition 
is negation, and doubt is fatal to the claim, of other bridges is so far a part of the 
This doctrine is vital to the public wel- contracr, and only so far, as is necessary 
fare. It is axiomatic in the jurispru- to enable the builders to reap the benefit 
-dence of this court. It may be well to of their right to collect toll for the use of 
cite a few cases byway of illustration, their bridges. Bridge Proprs. «*. Hoboken 
In Rector of Christ Church z'. Philadelphia L. & I. Co., i Wall 116. 

Co., 27 How. (U. S.) 301; in Tucker ?». Where the legislature gave to a company 
Ferguson, 27 Wall. (U. S.) 595, property all the rights and privileges of a previous 
has been expressly exempted for the time corporation, a restriction in the former 
from taxation. Taxes were imposed charter that no other bridge should be 
contrary to the terms of exemption in built within two miles is apart of the latter 
•each case. The corporation objected, charter. A company chartered to con- 
This court held that the forbearance was struct a bridge within the prohibited dis- 
only a bounty or gratuity, and that there tance is a plain \iolation of the contract 
was no contract. In Bank v. Billings, 4 which the legislature made with the for- 
Pet. (U. S.) 515, the bank had been incor- mer company, and such a contract is 
porated with the powers usually given to within the protection of the U. S. con- 
such institutions. The charter was silent stitution. Chenango Bridge Co. v, Bing- 
asto taxation. The legislature imposed hamton Bridge Co., 3 Wall. (U. S.) 51. 
taxes. ‘The power to tax involves the 3 . A ferry meiely licensed may be dis- 
power to destroy.’ McCulloch v. Mary- continued, and a statute providing that 
land, 4 Wheat. (U. S.) 316. The bank such a ferry should be discontinued after 
resisted, and brought the case here for a certain bridge company had made re- 
final determination. The court held that pairs, was valid. The bridge company 
there was no immunity, and that the bank having repaired its bridge, a subsequent 
was liable for the taxes as an individual act re-establishing the ferry was void, 
■would have been.” Minturnz^. Larue, 23 East Hartford v. Hartford Bridge Co., 10 
How. (U. S.) 435; Rice v, Minnesota & How. (U. S.) 511, 541. 

N. P. Co., I Black (U. S.), 358; Chenango 4 . The contract in a charter authorizing 
Bridge Co. v, Binghamton Bridge Co., the company to construct a railroad be- 
3 Wall. (U. S.)5i; Minot z'. Philadelphia, tween two points, in which the legislature 
W. & B. R. Co., 18 Wall. (U. S.) 206. pledged itself not to allow, for a certain 
Exclusive rights to public franchises time, any other railroad to be constructed 
are not favored. If granted, they will be between the same points, or for any por- 
proLectedjbut they will never be presumed, tion of the distance, the probable effect 
Wright V. Nagle, loi U. S. 791; Ruggles nf which would be to diminish the num- 
t. Illinois, 108 U. S. 536. See also Chi- ber of passengers travelling between those 
tago Life Ins. Co. v. Needles, 113 U, S, points upon the road authorized, is not 
574; Gaines Coates, 51 Miss, 335. impaired by the authorizing of a company 
2 . An act incorporating a bridge com- whose road struck the first at nearly right 
pany in the usual form, not explicitly angles, some distance from its term ini, to 
granting any exclusive privileges, and extend its road to that terminus; and an 
containing no agreement by the State not injunction will not be granted to prohibit 
to permit other bridges in competition, the building of such extension. Rich- 
cannot be construed, by implication, to mond, F. & P. R. Co. v. Louisa R, Co„ 
prevent the State from subsequently 13 How, (U. S.) 71. 
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to create a monopoly to hold a lottery;- to commit indictable 
acts;® to take property by right of eminent domain;* to create 
a nuisance f to levy charges upon the public, such as exercising 
the privileges of a turnpike company ;® the grant of powers in- 

1. Monopolies.— Ruggles r. Illinois, loS of N.Y., 7 Cow (M. Y ) 5S5; Boston 

U. S. 536; Bridge Proprs. 7. Hoboken, Co.7».Commonwealth,97U.S.25;Buich- 
etc., Co,, I Wall, (U. S.) 116; Hartford t*. ers’ Union, etc., Co. 7 \ Crescent City, 
Hartford Bridge Co., 10 How. (U. S.) etc., Co., iii \\ S. 746. 

5n; Richmond, etc., R, Co. v, Louisa R. 6. Turnpike Companies —In St. Clair 
Co,, 13 How. (U. S.) 71 ; Pratt v, Allan- County Turnpike Co. Illinois, i)f> U. S. 
tic, etc., R. Co., 42 Me. 579; De Lancey 63, the charter of a company gave 
7/. Insurance Co., 52 N. H. 5S1; Isham it the right to erect certain toll gates and 
Bennington Iron Co., 19 Vt. 248; to exact certain tolls foi tw(‘nty-tive years 
Gaines v. Coates, 51 Miss. 335. and as much longer as the Stale failed to 

The charter of the Charles River Bridge redeem the franchises therein granted by 
Co. is a written instrument, which must paying the cost of the woik. This was a 
speak for itself and be interpreted by its contract; but it related only to the turnpike 
own terms. The fact that any rights or then to be constructed. And where, when 
privileges were formerly granted to Hat- the terms of the charter had more than 
vard College with reference to a ferry half expired, the State gave a comp:inv a 
which has been superseded by the bridge, new and additional privilege of using ihe 
as payment of a large sum by the com- bridge and dike, and of erecting toll-gates 
pany to the college, cannot be used to ex- thereon, it cannot be presumed that it 
tend the privileges of the bridge company was intended to be a perpetual grant. The 
beyond what the words of the charter court observed : “At common law, a 
naturally and legally import, Charles grant to a natural person, without woids 
River Bridge v. Warren Bridge, ii Pet. of inheritance, creates only an estate f<»r 
(U. S.) 420. the life of the grantee; for he can hold 

2 . Lotteries. — In Stone 7^ Mississippi, the property no longer than he himself 

101 U. S. 814, it was held that the legis- exists. By analogy 10 this, a grant to a 
lature of a State could not, by the charter corporation aggregate, limited as to the 
of a lottery company, make a contract duration of its existence, without words 
against future regulation or suppression of perpetuity annexed to the grant, only 
of lotteries. No legislature can bargain creates an estate for the life of the corpo- 
away the public health or the public ration. In the present case the turnpike 
morals. company was created to continue a cor- 

8* Indictable Acts.— In State v, Krebs, porate body only for the term of twenty- 
64 N. Car. 604, it was held that general five years from the date of its charter, aiid 
•words in a charter are not to be construed although by necessary implication a fut- 
lo authorize a corporation to do indictable ther continuance, with the special faculty 
acts. of holding and using the turnpike autbor- 

4. Emiiient Domain.— Currier v, Mari- ized by the calling until redeemed by the 
etta, etc., R. Co,, ii Ohio St, 228; Moor- State, is given to it for that purpose, yet 
head v. Little Miami, etc., R. Co., 17 it is only by implication, arising from the 
Ohio, 340; New York, etc*, R, Co. 7*. Kip, necessity of the case, and therefore 
46 N. y. 546; Edward 7% Lawrenceburgh, cannot be extended to every purpose anti 
etc., R. Co,, 7 Ind. 7^1; Hannibal Bridge object. Grants of franchises art* special 
Co. Schaubacker, 49 Mo. 555. privileges, and always to he construed 

6, Kuiaattces.— The grant of powers and most strongly against the donee and in 
privileges by the legislature to do certain favor of the public.’* See also Stockton, 
things, as to a railroad company to bring etc,, R. Co, v, Barrett, u CL k F, Sfp* 
its trade into a city, does not carry with Where there is no contract in the charter 
it immunity from damages for private of a turnpike company that prohibits the 
nuisances resulting directly from the ex- legislature from authorizing the construe- 
ercise of those powers and privileges, tion of a rival railroad, the construrlion 
Baltimore & Potomac R. Co. v. Fifth and operation of the rival road are not 
Baptist Church, 108 U. S. 317; Babcocks, the subject of legal redress. But if the 
New Jersey Stock Yard Co., 20 N.J.Eq. charter contains such a contract, the 
296; Hooker V. New Haven, etc., Co., 15 breach of it on the part of the State fur- 
Conn, 312; Fertilizing Co, Hyde Park, nlshes no excuse for the neglect of the 
^ U. S. 659; Allegany v, Ohio, etc., R. company to repair its road, while at the 
€0., 26 Pa. St. 355; Coates Mayor, etc., same time it msists upon collecting the 
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consistent with the individual responsibility of members under 
the charter exemptions from taxation*'* and from the operation 
of usury laws the grant to one corporation of the rights and 
privileges of another.'* 

(/) Charters to be Fairly and Reasonably Construed . — The ap- 
plication of these rules, however, is not permitted to prevent a fair 
construction of the powers of corporations. Such construction 
gives to them certain implied or incidental powers, few of which 
are expressed in terms in charters. The common-law powers of 
corporations have already been referred to these, without any 
express provision, are deemed inseparable from every corpora- 

tolls. Washington, etc., Turnpike Co. v. construction of a charter, to be in doubt 
Maryland, 3 Wall. (U. S.)2io. is to be resolved; and every resolution 

1 . Powers Inconsistent with the Respon- which springs from doubt is against the 
sibilityof Members under the. Charter. — In corporation. This is the rule sustained 
Moyer v, Pennsylvania Slate Co., 71 Pa, by all the courts in this country and in 
St. 293, the court observed : “ Corpora- England.” Morgan v. Louisiana, 93 U. 
tions are just what the law of their or- S. 217; Railroad Co. tj, Gaines, 97 U. S. 
ganization makes them, — no more, no 697; Railroad Co. v. Commissioners, 103 
less; and when there is anything in the U. S. i. 

law calling for interpretation on account Exemptions from taxation are never 
of ambiguous or indefinite language, we presumed; on the contrary, the presump- 
must explain the meaning in view of the tions are always the other way. Memphis 
objects of the enactment, — its purpose, — Gas Light Co. v. Shelby County, 109 U. 
and consider the appropriateness of the S. 398; St. Louis, etc., R. Co. v. Loftin, 
language used to the supposed purpose in 98 tJ. S. 559; Philadelphia, etc., R. Co. 
view of the legislature.” And it was held z*. Maryland, 10 How. (U. S.) 376; South- 
in this case, that a provision of the western, etc., R. Co. v. Wright, 116 U. S. 
act of incorporation inconsistent with the 231; Academy v. Exeter, $8 N, H. 306; 
individual responsibility of the members Roosevelt Hospital v. New York, 84 N, 
is in derogation of the common law, and Y. 108; Fox’s Appeal, 112 Pa. St. 
to be strictly construed. 339. 

2 . Exemption from TaxaMon, — In Penn- 8. TTsury. — Johnson Griffin Banking, 
sylvania R. Co. v. Canal Commissioners, etc., Co., 55 Ga. 691; Reiser v. William 
21 Pa, St. 9, the court observed: “ It may Tell, etc., Assoc., 39 Pa. St. 137; Houser 
be that the privilege that the relators v. Hermann Bldg. Assoc., 41 Pa. St. 478; 
claim may arise by implication out of Tyng Commercial Warehouse Co., 5$ 
their charter, or some other of the acts N. Y. 30S. 

cited by their counsel, if we saw an op- 4 . Grant to Company of Rights and 
portunity to give to them the broad in- Privileges of Another. — Packer v. Sun- 
struction which we sometimes apply to bury, etc., R. Co., 19 Pa. St. 21 1; Penn- 
other laws of a different character. The sylvania R. Co.’s App., 93 Pa. St, 150. 
corporate powers can never be created by See also Bowling Green, etc., R. Co. v. 
implicationnor extended by construction: Warren County Court, 10 Bush (Ky.), 
no privilege is granted unless it be ex- 71 1. 

pressed in plain and unequivocal words, A grant to one company of the powers, 

testifying the intention of the legislature rights, and privileges of another, for the 
in a manner too plain to be misunder- purpose of making and using a railroad, 
stood. When the State means to clothe carried with it only such rights and privi- 
a corporate body with a portion of her leges as were essential to the operations 
own sovereignty and to disarm herself to of the company, and did not include ex- 
that extent of the powers which belong to emption from taxation, which was one of 
her, it is so easy to say so that we will the privileges of the company. Memphis 
never believe it to be meant when it is <fe C. R. Co. v. Gaines, 97 U. S, 697; 
not said; and words of equivocal import Annapolis, etc., R. Co, v, Anne Arundel 
are so easily inserted by mistake or fraud. County, 103 U. S, i. Compare Humphrey 
that every consideration of justice and v. Pegues, 16 Wall, (U. S.) 244; Tennes- 
policy requires that they shall be treated see?'. Whitworth, 117 U. S. 139 
as nugatory when they do find their way 8. Supm, Organization of Corpora- 
into enactments of the legislature. In the tions, p. 1 88. 
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Powers and Liabilities. 


COIiPORA TIONS, 


Construction of Charter. 


tion.* General statutes authorizing the formation of corporations 
and special charters have not only left these implied powers 
untouched, but many others have been inferred as inciilental or 
auxiliary to expressly granted powers. It is a general rule, that a 
corporation, in order to attain its legitimate objects, may deal pre- 
cisely as an individual may who seeks to accomplish the same 
ends it may exercise all the powers conferred b}- stat ute, and 
probably such powers as are usually exercised bj- similar corpora- 
tions, and which are necessary to accomplish the purpose of such 
corporation, not in conflict with the laws of the State. ‘ The same 
presumptions arc made as to the character of their contracts,"' the 

1 . Downing Mount Washington, may fairly bo regarded as incidontal in 
«tc,, Co., 40 "N. H. 230; White’s Bank the objects for which a coipoiaiion is 
s;. Toledo Ins. Co., 12 Ohio St. 601. created, is not to be taken as jnnhilmed 

2 . An incidental power is one that is As in this case, a taijroad coi poiation’s 

directly and immediately appropriate to charter emptnvered it to m,ikc mh h 
the execution of the specific grant, and agreements “as the constuu lion of ilunr 
not one that has a slight or remote rela- railroad, or its and the 

lion to it. Hood?'. New York, etc., R. c<»nvenience and interest of the companv 
Co., 22 Conn, i; Buffett r. Troy, etc., and the conductof its affairs may, in their 
R. Co., 40 N. Y. 17G; Curtis v, Leavitt, judgment, requiie; also, to build and run 
15 N. Y. 157. steamboats, etc ,” — a contract with a 

3 . Barry v. Merchants’ Exch. Co., r steamboat company, by uhith the lail- 

Sandf. Ch. (N. Y,) 289, and cases cited road company guarantci‘d a certain 
in succeeding notes. amount of receipts tiom a line of botus 

4 . In Wendell 7. State, 62 WLs. 304, to he run in connection with the toad, is 
the court observed: “ It is not necessary not uitia xi/vs. The com t said; “ '1 he 
that the articles of association shall charter of a corporation read in lonnec* 
designate with particularity all the pow- tion with the general Uw.s applicable to 
ers which it may exercise when duly it, is the measure of its powers, anti a 
incorporated. It is sufficient that they contract manifestly beyond ihoM* poweis 
designate in general terms the purposes will not sustain an action ag.iinst the ct»r- 
for which the corporation is organized; poration. But whatever, under the char- 
and when organized, such corporation ter or other general laws, ri-a.soimbly 
may exercise all the powers which are construed, may fairly be regarded as in* 
conferred upon such corporations by cidental to the objecls for which the ror- 
statute, and probably all such powers as poration is created, is nor to be taken us 
are usually exercised by similar corpora- prohibited.” Thomas Railroad <'<>,, 
tions and which are necessary to accora- loi U. S. 71; Davis 7 \ Railroad (a)., 
plish the purposes of such corporation, 135 Mass. 25S; Atly.-Genl. 7 \ Railroad 
not in conflict with the laws of the Co., 5 App. Cas. 473. 

Slate.” 5 . In Ohio, etc., K. Co. v, MrCarrhy, 

In Wellersburg, etc., Plank-road Co. n g6 U. S. 259, the court observed: “ When 
Young, 12 Md, 476, R was held that the a contract is not on its face necessarily 
creation of a corporation for a specified beyond the scope of the power of the 
purpose implies a power to use the neces- corporation by which it was made, it will, 
sary and usual means to effect that pur- in the absence of proof to the contrary, 
pose. Bridgeport v. Railroad Co., 15 be presumed to be valid. Corporations 
Conn. 475. are presumed to contract within their 

• In Clark ?y. Farrington, ii Wis. 306, powers. The doctrine of aiim vim, 
it was held that the rule restricting the when invoked for or ag«*iinst a corpora- 
powers of corporations to those delegated tion, should not be allowed to prevail 
-ought not to be extended so far as to where it would defeat tht end.n of justice 
unwisely and unnecessarily cripple and or work a legal wrong,” Unio 1 W, C«), 
restrain them as to the means of execut- v. Murphy’s Flat Pluming Co., %% Cal, 
ing the powers that are delegated. 620; Morris, etc., R. Co. r. Railroad 

In Green Bay & M. R. Co. v. Union Co., 29 N. J. Eq. 542; Whitney Arms 
Steamboat Co„ 107 U. S. 9S, it was held Co. v. Barlow, 63 N, Y, 6a, Sec Young 
that whatever under its charter and v. Tredegar Iron Co* (Tenn.), 2 S. W* 
other gencraUaws, reasonably construed, Rep* ao2. 
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Oeneral Powers as to Property. CORPORA TIONS. 


May Take by Bequest. 


innocence of their intentions, as would apply to individuals.’^ The 
validity of the charter of a corporation can be questioned only by 
the State, and not by those claiming adverse rights.*-^ 

E. Gekeeal Powers as to Property. — 1. Power to Acquire Prop- 
erty. — A corporation has power to acquire unlimited personal 
property, unless especially restricted by its charter,* and, subject to 
the same restriction, it may do so by all the usual methods of 
obtaining title.^ 

In England^ every corporation not expresslj^ restricted there- 
from by the charters or acts of Parliament creating them, may 
acquire, hold, and deal with every species of personal property as 
fully and freely as an ordinary individual.'^ 

2, Power to Take Property by Bequest. — Corporations have power 
at common law to take property by bequest.*^ The following are 
examples of bequests which have been sustained as bequests in 
trust for objects within the scope of corporate duties : of money 
to a church for the purchase of bread, and for the education of 
students for the ministiy^ ; of money to purchase ground for a 
hospital ; ® of money for the relief of indigent residents of a town.® 
A bequest to a corporation of its own stock has been held valid.^® 


1 . Chautauqua, etc., Bank v. Risley, 19 
“N. Y. 369; De Groff v. American, etc., 
Thread Co., 21 N. Y. 124. 

2 . Jersey City Gas Light Co. v, Con- 
, sumers’ Gas Co., 40 N. J. Eq. 427; Rus- 
sell V. Texas & Pacific R. Co. (Tex.), 5 
S. W. Rep. 68b. 

3 . I Bl. Com. 473; 2 Kent's Com. 227; 
Barry v. Merchants’ Exch. Co., i Sandf. 
Ch. (N. Y ) 280; Spear v, Crawford, 14 
Wend. (N. Y.) 23; Moss Averell, lo 
N. Y. 449; Page v. Heineberg, 40 Vt. 81; 
Thompson v. Waters, 25 Mich. 225. 

4 . Robie v. Sedgwick, 35 Barb. (N. Y.) 

319* 

5 . I Kyd Corp. X04. 

6 McCartee v. Orphans* Asylum Soc., 
9 Cow. (N. Y.) 437; New York Institu- 
tion, etc., V. How, 10 N, Y. 84; Dutch 
Church V. Brando w, 52 Barb. (N.Y >228; 
Trustees, etc., v. King, 12 Mass. 546. 

7 . In Wiiman v. Lex, 17 S. & R. (Pa.) 
88, a bequest of money to a church to be 
laid out in bread, annually, for ten years, 
for the poor of the congregation; also a 
bequest of another sum for the education 
of students in the ministry of the sect to 
which the congregation legatee belonged, 
were upheld. 

8. In Mayor, etc., v, Elliott, 3 Rawle 
<Pa.), 170, a bequest to the city of Phila- 
delphia, in trust to purchase a lot of 
ground and erect thereon a hospital for 
the indigent blind and lame, was upheld, 
the court saying: “One of the very 
objects of this corporation is . . < the 


maintenance and care of its indigent 
blind and lame. The only thing peculiar 
to the fund is the direction to apply it, 
not to the general purposes of the corpo- 
ration, but to particular objects within 
the scope of its corporate duties; and for 
the accomplishment of those objects it is 
clear that it has capacity to take and to 
act as a trustee.” 

9 , Shotwell V. Mott, 2 Sandf. Ch. (N. 
Y.) 46. In this case a bequest for the 
relief of such indigent residents as the 
town trustees should select was upheld, 
and it was observed that had the bequest 
been to the trustees of the town directly, 
it would still have been good; for which 
Coggeshell, etc., v. Pelton, 7 Johns. Ch. 
(N.Y.) 292, was cited. In the latter case 
the bequest was to a town to buy land 
and erect a town hall; the bequest was 
held valid. 

In Viner (Charitable Uses, A. B.) a 
devise to poor people maintained in the 
hospitals in St. Thomas’ parish, in Read- 
ing, is mentioned; and because those 
poor could not take, and because the 
mayor and burgesses of the corporation 
of Reading had in fact the government 
of the hospital, it was decreed that the 
corporation should take for the benefit 
of the poor. 

10 . In Rivanna Navigation Co.t/ Daw- 
son, 3 Gratt. (Va.) 19, it was held that a 
bequest to a corporation of its own stock 
was valid. Compare Morawetz on Corp. 
(2d Ed.) § X14, 
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Oeaeral Powers as to Property. CORP ORA 2 1 OR S. May Hoid in Trust -Pledge, 

A private corporation may take a bequest in trust i(»r religious 
usage.^ It liab been held that a bequest is a contract within the 
meaning of a statute providing that no person sued on a contract 
made with a corporation shall in defence set up W’ant of legal 
organization.*'^ As to the right of foreign corporations to take "by 
bequest or gift, see FoKEitix Corporations. 

3. Power to Hold Property in Trust. — A corpcjration with legal 
capacity to hold property may take and hold it in trust in the 
same manner and to the same extent as a private individual may 
do.^ But a corporation cannot be a trustee for purposes foreign 
to its institution,^"* nor in a matter in wdiich it has no interest.^ 

4. Power to Pledge. — A corporation may pledge wherever it may 
lawfully contract a debt,’' 

1. Protestant Episcopal Education Loan, etc., Co. Harmony, etc., Ins. 

Society v. Churchmen, 8oVa. 718. Co., 51 Barb. (N.Y.) 33; Lnuoln 

2 . Under Iowa Code, ^ 1089, that no Bank t\ Ewing, iz Lea {Tcnn.), 59b; 

person sued on a contract made with a Montpelier v. East Montpchci, *29 Vt 12. 
corporation shall in defence set up want 5 . Trustees v, Peaslce, 15 N. H. 317. 
of legal organization, held^ that heirs 6. A corporation cannot be a taistee 
petitioning to set aside a bequest cannot in a matter in which it has no iiucrcst* 
allege illegal organization against a but where property is devised t(» a roipoia- 
corporation seeking to maintain the lion partly for its own use and partly in 
validity of the bequest. A bequest is a trust for others, the power to lake* the 
‘‘contract” within the meaning of the property for its own use cames with it 
statute; and “defence” embraces resist- the power to evecute the trust in fav«)r t>{ 
ance by plaintiff to rights asserted by de- others. In ;r Howe, i P.dge iK Y), 
fendant. Hence the statute applies. 214; Weimore r Paikei, 53 N. Y 450 
Quinn v. Shields, 62 Iowa, 129; s. c., i In Bethlehem Bcuough Perseveiaiue 
Am. & Eng. Corp. Cas. 498. Fire Co., 81 Pa St. 445, it was held that 

8. As to right of foreign corporations a fire company wlujse .object, as declared 
to take by bequest or gift, see Foreion by its charter, was '* the protection of 
Corporations. See also Thompson r. the property of our fellow-citizens from 
Swoope, 24 Pa. St. 480; Am. Bible Soc. fire,” was not organized for the private 
V, Marshall, 15 Ohio St. 537; White v, gain of its members, nor could they 
Howard, 38 Conn. 342. divide it.s property among themselves 

4 . In Vidal v. Girard, 2 How, (U. S ) or for their private purposes. For the 
1S7, the court observed: “Although it declared object is a charitable one; the 
was in early times held that a corporation Si, of 43 Kliz. c. 4 tCharitable Tses) 
could not take and hold real and personal though not in force in the State of the 
estate in trust, upon the ground that fire company y^t murks out prin 
there was a defect of one of the requisites ciples which, “ as applied iiy chanreiy 
to create a good trustee, namely, the in England, have lung been recognized 
want of confidence in the person, yet as in force here by common usage. Wit- 
that doctrine has long since been ex- man Lex, 17*$. k R. tp; Babb 7», 
ploded as too artificial; and it is now Reed, 5 Rawle, 151,” etc. See also 
held that where a corporation has a legal Coggeshell v. Peiton, 7 J«»hns. Ch. (N.Y.) 
capacity to take real and personal estate, 294. 

there it may take and hold it upon trust 7 . In Leo r. Unitm Pacific R. Co , 17 
in the same manner and to the same ex- Fed. Rep, 273, the court observed; “The 
tent as a private individual may do.” First purpose to raise money to meet debts, or 
CongregationalSoc.z/. Atwater, 23 Conn, for other corporate unes, by pledge of 
34; Phillips* Academy King, 12 Mass, these securities, seems to be clearly 
246; First Parish, etc., v. Cole, 3 Pick, within the scope of the corporate powers, 
(Mass.) 232; Wade American, etc., and lawful and proper. The corporation 
Soc., 7 Sm. «: M. (MBs,) 697; Mason r. has these securities not yet due. ... It 
Methodist Episcopal Ch., 27 N. J. Eq. 47; owes debts, and was created with the ex- 
lift n Howe, I Paige (N. Y,), 214; Rob- pectation that it would owe them, and 
enson V. Bullions, ii N.Y. 243, Farmers’ has implied power to raise money to pay 
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<}eaeral Powers as to Property. CORPOR- i T1 OXS. Assignment— AUeoation. 

6. Assignments by Corporations. — A corporation may make an as- 
signment for the benefit of creditors unless prohibited by .statute, 
and may do so with or without preferences, even though it be in- 
solvent.^ A.ssignments by corporations for the benetit of credit- 
ors with preference, are prohibited by statute in .Vcw York'^ 
Shares of its .stock, owned by a corporation, may be assigned to a 
creditor in satisfaction of the debt, and it makes no difference that 
the creditor was a trustee and took part in the proceedings au- 
thorizing the assignment, if the proceedings were afterwards rati- 
fied by the corporation.® 

7. Power to Alienate Property. — Ordinarily the power of a corpo- 
ration to alienate its property, unless restrained by st.itute, is un- 
limited but the legal right of stockholders to sell their stock 
does not authorize a sale in combination, by which the pu'sident 


gonian R. Co, v. Oiegon R. & Nav. Co., 
2S Fed. Rep. 505. 

1 . While Water Valley Canal Co. r. 
Vallette, 62 U. S. 414: Juv /nr/R Conway, 
4 Ark. 34S; Rinftoe r. Biscoe, 13 Ark. 
563; Savings Bank?'. Bates. 8 Conn 505; 
Catlin V. Eagle Bank, 6 Conn. 23; De 
Camp 7/. Alvvaid, 52 Ind. 46S; Reichwald 
V. Commercial Hotel Co.. 106 111 . 439; 
s. c., 5 Am. & Eng. Corp. Cas. 24S: Sar- 
gent 7'. Webster, 13 Mete. (Mass.) 497; 
State 7/. Bank of Md.. h Gill & J. (Md.) 
205; Union Bank v. ElUcotr, 6 Gill & J. 
(Md.) 363; Merrick r. Bank of Metropo- 
lis, S Gin(Md.), 59; Covert 7^ Rogers, 38 
Mich. 363; Shockley 7/. Fisher, 75 Mo. 
498; Lionberger v, Broadway, etc., Bank, 
10 Mo. App. 499; Pierce Emery, 32 
N. H. 486; Arthur v. Commercial, etc., 
Bank, 17 Miss. 394; Coats 7'. Donnell, 
94 N. Y. 168; Ardesco Oil Co. 7*. North 
Am, Oil, etc., Co., 66 Pa. St. 373; Dab- 
ney V, Bank, 3 S, Car. 124; Warner r\ 
Mower, ii Vt. 390; Whitwell 7^ Warner, 
20 Vt, 425; Planters’ Bank Whittle, 78 
Va, 737; Lamb 7/. Cecil, 25 W. Va. 28$. 

An insolvent corporation may sell and 
transfer its property, and may prefer its 
creditors, unless prohibited by law, 
Bergen Porpoise Fishing Co. (N. J.), 
8 All. Rep. 523, Following Wilkinson 7^ 
Bauerle, 41 N, J. Eq.635, i Smith’s L. C. 
(7th Am. Ed.) 43. 

In the absence of statutory prohibition, 
a corporation may sell and transfer its 
property, and may prefer one creditor to 
another, although it is insolvent. Since 
me repeal of the New Jersey act to pre- 
vent frauds by incorporated companies.” 
and the failure (June Term. 1886) to re- 
enact the provisions of its second section, 
in the present revision, there exists no 
statutory prohibition against the sale of 


property or tlu‘ pr<dcr«*nre nf cretlit»us 
by an insolvent corpoiation, t*\ce|U pioh- 
ably a piefetenoe bv way atoniessed 
judgment, under the provisions id sreifon 
80 of the act connuning unpinatitnis, 
But corporations and I hen (dlirers mav 
not diveit the corptnaiv pioptniy tioin 
the payment of ilelns; ami whole such 
divetsion deprives eiediloisof the oppor- 
tunity to enforce their debts, rebel may 
be had by the injuied ciediuns. When 
the diversion charged is by a sale of 
corporate property to one of the diret‘* 
tors taking part in the transaetion as 
buyer and seller, it devolves on the 
directors to establish the good faith of the 
transaction, and that the sale prorluced 
the full value of the property. If not 
made in good faith, or if it did not pro- 
duce the full value of the property, the 
directors taking part in the sale will be an* 
swerable to crtMlitors for what was thus 
lost. Wilkinson 7*. Bauerle, 41 N. j, Eq, 
b35* 

2. r R. S. (New York), ch. iS, lit. 2, art. 
i. S 9; re-enacted in Laws of iS8a, ch, 
409, ^ 187, See also National Shoe, etc., 
Bank v, MechanitV Natl. Hank, 89 
N. Y, 467; Kingsley r, Fiisl Natl. Bank, 
31 Hun (N Y.), 329*. Coals Donnell, 
94 N. Y. 16S; Morawetz Corp. (sd Ed.) 
§ 804. 

8. Reed «». Hayt, 51 H. Y. Super. Ct. 
121 . 

An assignment which purports on its 
face to be the contract of a company, 
and is signed by the president for the 
company, i$ the company’s contract. 
Gottfried v. Miller, 104 U. S. 521. 

4 . Wilson Miers, 10 C. B. N.S. 34^; 
Ardesco Oil Co. v. North Am. Oil, etc., 
Co., 66 Pa. St. 375; Dsna v. Batik td 
United States, 5 W. ^ S, (Pa.) 223- 



General 'BovreiB as to Property. COJ^PORA TIOJVS. 


Power to Guaranty. 


of a railroad assigns all the stock and securities to the president of 
a rival company, contrary to a provision of the constitution of 
Pennsylvania forbidding one railroad corporation to control any 
other railroad corporation owning or having under its control a 
parallel or competing line."* 

8. Power to Guaranty. — In a late case it was held that there was 
neither expressed nor implied in a charter of a railroad company 
power to guaranty a dividend on the stock of an elevator com- 
pany.*^ But it has been held that a railroad might guaranty to a 
steamboat company that its earnings would amount to a certain 
sum ; ® and a guaranty of the bonds of a properly leased railroad,^ 
and of municipal aid bonds lawfully issued,^ have been sustained, 


1 . The legal right of stockholders to 
sell their stock does not authorize a sale 
in combination, by which the president of 
a railroad assigns all the stock and securi- 
ties to the president of a rival company, 
contrary to the declared public policy of 
the State. Hence such an assignment, 
made by the president of the South Penn- 
sylvania R. Co. to the president of the 
Pennsylvania R. Co., the latter company 
being a parallel or competing line, is void 
under Pa. Const, art. 17, | 4, forbidding 
one railroad corporation to control any 
other railroad corporation owning, or 
having under its control, a parallel or 
competing line. In determining whether 
one road is a parallel or competing line 
in relation to another, traffic contracts 
with outside roads owned by the former 
may be taken into consideration. The 
road may be a “ parallel or competing” 
line under this provision, although in- 
complete and not yet in operation. 
Pennsylvania R. Co. v. Commonwealth, 
(Pa.), 7 Atl. Rep. 368. Compare Moss v. 
Averell, 10 N. Y. 449; Ernest v, Nicholls, 
6 H. L. C. 400. 

The trustees and stockholders of a 
corporation sold to A the entire stock, 
and delivered to him all of the property 
of the corporation. A remained in pos- 
session of the property for three years, 
openly using and managing it, and then 
sold out to others. The trustees closed 
up their accounts after the sale, and did 
no further act as trustees until three years 
afterwards. The majority of them met 
and allowed on account, and drew a 
check in B’s favor. Held^ the trustees 
were not then such either de jure or de 
facto^ and the corporation could not be 
held liable by reason of the check, es- 
pecially as *B was not misled. Orr 
Water Ditch Co. v* Reno Water Co., 17 
Nev. 166. 

% In Memphis Grain Elevator Co. 


7'. Memphis, etc. , R. Co., 30 Am. & Eng, 
R. R. Cas. 522, a railroad corporation 
empowered by its charter “ to do all law- 
ful acts properly incident to a corpora- 
tion, and necessary and proper to the 
transaction of the business for which it 
is incorporated.” Its charter also de- 
clared that it should “possess such ad- 
ditional powers as may be convenient for 
the due and successful execution of the 
powers granted in this charter.” As an 
inducement fora subscription to its stock 
by an elevator company, the railroad at- 
tempted to guarantee an 8 per cent divi- 
dend on the elevator stock. But the 
court held, in a bill to enforce the con- 
tract. that the railroad was only con- 
cerned in its own success, and authorized 
to do such things as are necessary to the 
transaction of its business — the business 
for which it was incorporated. In no 
part of the grant of power is that of guar- 
anteeing the success of another institu- 
tion, person, or corporation to be found 
in either expression or implication. See 
also Davis v. Old Colony, etc., R. Co.. 
131 Mass. 258. 

8. Green Bay, etc., R. Co. v. Union 
Steamboat Co., 107 U. S. loi; s. c., 13 
Am. k Eng, R. R. Cas. 658, where it 
was held that a railroad may guarantee 
to a steamboat company that its earnings 
will amount to a certain sum. See also 
Flagg V, Metropolitan, etc., R. Co, (C. 
C. S. Dist. N. Y.. 1882), 4 Ain. & Eng. 
R. R. Cas. 140; State Board of Agricul- 
ture XK Citizens', etc , R.. 47 Ind. 407. 

4 . In Low V, California, etc., R. Co., 
52 Cal. 53, it was held that where one rail- 
road had executed a lease of another rail- 
road, which it had authority to do, it 
might properly guarantee the bonds of 
such railroad. 

5 . In Railroad Co. v. Howard, 7 Wall. 
(U. S.) 392, it was held that under the 
laws of Iowa a railroad company having 



Power to Borrow Money 


COR P O R ATI OR \S Power to Borrow Money. 


a.^ well as negotiable municipal bond.s indorsed by d railroad com- 
pany.^ 

(F) POWEK TO Boreow MONEY.— Private C()rp()rat ions have iin[>lied 
power to borrow money in the transaction of their legitimate hush 
ness, unless cxpressl)^ prohibited, and the legal presumption is that 
such acts were done in the regular course of their authorized busi- 
ness/'^ Banks have implied power to borrow' money, when neces- 


power to issue its own bonds in order 
to make its lo.id may tyimrantee the 
bonds of cities and counties which have 
been lawfully issued, and are used as the 
means of accomplishing the same end. 

1. In Bonner City of New Orleans, 

2 Woods (C. C.), 135, a railroad company 
was held bound as indorser of a negoti- 
able bond issued by a municipal corpora- 
tion, payable to the railroad company or 
assigns "in twenty years, which the com- 
pany had transierred by indorsement; 
the municipality having failed to pay on 
demand at maturity, and the proper steps 
having been taken to charge the in- 
•dorser. 

2 . Memphis, etc.. R. Co. r, Dow, 120 
U, S. 287; Mahoney Mining Co. v. Anglo- 
Californian Bank, 104 U. S. 192. 

In Chicago, etc., R. Co. r, Howard, 7 
Wall. (U. S.) 392, the court observed: 

** Private corporations may borrow 
money or become parties to negotiable 
paper in the transaction of their legiti- 
mate business, unless expressly pro- 
hibited; and until the contrary is shown, 
the legal presumption is that their acts 
in that behalf were done in the regular 
course of their authorized business. 
Canal Co. Valleite, 2t How, (U. S.) 
424; Partridges. Badger, 2$ Barb.<N,Y.) 
X46; Barry Merchants* Exch. Co., i 
Sandt. Ch. (N. Y.) 280; Farnum s. Black- 
stone Canal Co., i Sumn, (C. C.) 46; 
Ang. Sc A, Corp, sec. 257; Story Bills, 
sec. 79 *’ 

In Rockwell v, Elkhorn Bank, 13 Wis. 
653, the court observed: It is a univer- 
sally accepted prin^'iple, that corpora- 
tions authorized generally to engage in a 
particular business have as an incident 
to such authority the power to contract 
debts in the legitimate transaction of such 
business, unless they are restrained by 
their charters or by statute from doing 
so, It IS likewise an equally well- 
ai'knowledged rule, that the right to con- 
tract debt carries with it the power to 
give negotiable notes or bills in payment 
or security for such debts, unless the 
-corporations are m like manner pro- 
Mhkt6P 

In Lucas v. Pitney, 27 N. J. Law, aai, 


thecoiut observed “If it may contr.ut 
debts, it would seem clear that it niav 
enter into obligations to pav (hose debts, 
or borrow monev for that purpose.’* 
Taylor v. Agricultural A.ssonaiion, 68 
Ala. 22q; Mobile, etc.. R Co r* 'lahnan, 
15 Ala 472; Alabama, etc.. In%. Co. ? 
Central, etc.. Ass<h\, 54 Ala 73, <>.\ford 
Iron Co. t Spratlley, 46 Ala. (jS; .Savan- 
nah, etc.. R Co. T*. LaiuasKr. iyz Ala. 
555; Magee r. Mokelumno Hill Canal, 
etc., Co.. 5 Cal. 258; Smith Kuieka 
Flour Mills, 6 Cal. i; Union Mining 
7. Rocky Mountain, etc., Hank, 2 Col 
24S: Bradley 7\ Ballard, 55 III. 413; Ward 
r. Johnson, 95 111 . 215; Hamilton r. 
Newcastle, etc., R. Co.. 9 Ind. 351); 
Smead r, Inrtlanapolis, etc., R. Co., it 
Ind. 104; Thompson ?*. Lambert, 44 
Iowa, 239; Commeicial Bank New- 
port Manuf. Co., i B. Mon. (Ky.) 14; 
Booth 7 Robinson, 55 M< 1 . 419; Fay v. 
Noble, 12 Cush. (Mass.) i; haigland r. 
Dearborn, 141 Mass. 5()o; Donnell tK 
Lewis County, etc.* Bank, So Mo. 163; 
Connecticut River Savings Bank r, 

60 N. H. 363; Lucas Pitney, 27 N. J 
Law, 221; Fifth Ward Savings Bank v. 
First Nat. Bank, 7 Ati* Rep. (N. J.) 318; 
Kent V, Quicksilver Mining Co , 78 N, 
Y. 159; Curtis z\ Leavitt, 15 N. Y, 9; 
Barnes v, Ontario Bank, 19 N* Y. 152; 
Smith V. Law, 21 N. Y. 20 ; Nelson 
Eaton, 26 N. Y. 410; Beers p. Photfitix 
Glass Co., 14 Barb. (N. Y.) 358; Mead 
Keeler, 24 Barb, ao; Partridge «#, 
Badger. 25 Barb. {N. Y.) 146; Clark v» 
Titcomb, 42 Barb. <N. Y.) 122; Barry 
Merchants’ Exch, Co„ x SandL Ch.(N. Y.) 
280; Commissioners v, Atlantic, etc., B. 
Co., 77 N. Car. 289; Tucker v, City of 
Raleigh, 75 N. Car. 267; Larwell v, 
Hanover Savings Fund Soc*, 40 Ohio 
St. 274; Bank of Chillicoihe n ChillL 
cothc, 7 Ohio (Part IL). 31; Ridgway w. 
Farmers’ Bank. 12 S. k R. (Pa.) 256 ; 
Philadelphia, etc., R. Co. w. Stichter, 21: 
Am. L. Reg. N, S. 713; Moss ». Har- 
peth Academy, 7 Helsk, (Tenn ) 265: 
Union Bank p. Jacobs, 6 Humph. (Tenn.) 
515; Burr p. McDonald, 3 Gritt. <Va*) 
215; Rockwell p. Elkhorn lank* 13 Wii, 
653; Australian, etc., Co, w, Uommf, 4 
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sary, in the prosecution of their business, and they may issue the 
usual evidences of debt therefor.* The loan must be for a proper 
corporate purpose.**^ Unless limited by express statutory provi- 
sion, the amount of money which a corporation may borrow is 
unlimited.® This amount is sometimes limited by statute, either 
in the charter or by general laws.** It has been held that there 
was no limitation to time upon the implied power of a corporation 
- to borrow money which would prevent it from issuing irredeemable 
securities.® 

G, Powers and Liabilities as to Negotiable Iesteumekts.— 1. 
Implied Power to Issue Negotiable Instrumeuts.—It is well settled 
that a corporation, unless prohibited, has implied power to issue 
promissory notes when given for any of the legitimate purposes 
for which the company was incorporated.® Its power in this re- 
gard has been either held or tacitly recognized to be coextensive 
with its power to contract debts.*' In the United States the right 
to issue negotiable instruments has been held to belong as an im- 

K. & J. 733; Gibbs, etc,, Case, L R. loEq. 341; Monument National Bank v. Globe 
311; Bank of Australasia v, Breillat, 6 Works, loi Mass. 97; Fay v. Noble, 12 
Moo. P. C. C. 152. Cush. (Mass.) i; Narragansett Bank v. 

1 . Curtis?/, Leavitt. 15 N. Y. 9; Barnes Atlantic Silk Co„ 3 Mete. (Mass ) 282; 

V. Ontario Bank, 19 N. Y. 152; Bank of Cann v. Brigham, 39 Me. 35; Lucas v. 
Australasia v. Breillat, 6 Moore's P. C. Pitney, 27 N. J. Law, 221; Connecticut, 
C. 152; McGee ?/. Mokelumne Hill Canal, etc.. Ins. Co. v. Cleveland, etc., R. Co., 
■etc., Co., 5 Cal. 258. 41 Barb. (N. Y.) 9; Mead v. Keeler. 24 

2 . Davis, etc., Case, L. R. 12 Eq. 516. Barb. (N. Y.) 20; Partridge v. Badger, 

3 . Barry ?/. Merchants’ Exch., etc., Co., 25 Barb. (N. Y.) 146; Curtis v, Leavitt. 

I Sandf. Ch. (N. Y.) 280. 15 N. Y. 9; Moss v, Averell, lo N, Y. 

4 . Ossipee, etc., Co. v Canney, 54 N. 449; Barry v. Merch. Exch. Co. , i Sandf. 

H. 295; Gordon v. Sea F. L. A. Soc., i Ch. (N. Y.) 280; Mechanics’, etc., Bank- 
H. & N. 599; Fountaine v, Carmathen ing Assoc, v. New York, etc., Co., 35 
R.. L. R. 5 Eq. 316. N. Y. 505; Straus v. Eagle Ins. Co., 5 

6. The question as to whether there is Ohio St. 59; McMasters v. Reed, i Grant’s 
a time limitation upon the implied power Cas. (Pa.) 36; Union Bank v. Jacobs, 6 
of a corporation to borrow money, which Humph. (Tenn.) 515; Rockwell v. Elk- 
would prevent its issue of irredeemable horn Bank, 13 Wis. 653; Richmond, etc., 
securities is discussed in the following R. Co. v, Snead, 19 Gratt. (Va.) 354. 
cases. Philadelphia, etc., R. Co. v. 7 , Cattron First Univ. Soc., 46 Iowa, 
Stichter (Pa. Sup. Ct. 1882), 21 Am. Law 108; Pitman v. Kintner, 5 Blackf. (Ind.) 
Rep. (N. S.) 713, note; Barry v. Mer- 253; Moss?/, Oakley, 2 Hill (N. Y.), 265; 
chants’ Exch. Co., i Sandf. Ch. (N. Y.) Kelly v. Mayor, etc , 4 Hill (N. Y.), 263; 
30S; Taylor ?/. Philadelphia, etc., R. Co., Hamilton v. New Castle, etc., R. Co., 9 
7 Fed. Rep. 386, Ind. 359; Auerbach z/. Le Sueur Mill Co., 

Where the charter allows the corpora- 28 Minn. 291. See also Safford v, Wyck- 
tion to borrow money on such terms as off, 4 Hill (N. Y.), 442. 
its directors may determine, and issue In Sulli\'an v, Murphy, 23 Minn. 7, 
bonds or other evidences of indebtedness, Gilfillan, C. J., said; “Since the old rule 
Its bonds, sold by it for less than their that a corporation can only contract un- 
face value, are not void for usury, der its corporate seal has been relaxed 
Traders’ Nat. Bank v, Lawrence Mfg. so as not to apply to contracts in the 
Co. (N. Car.), 3 S. E. Rep. 363, daily and ordinary transaction of its 

6. JRe Great Western Tel. Co„ 5 Biss, business, there is no reason why such 
•(C. C.)363; Oxford Iron Co, 7/, Spradley, debts may not be evidenced by promis- 
46 Ala. 98; Magee v. Mokelumne HiU sory notes.” 

-Canal, etc., Co., 5 Cal. 258; Smith v. Where promoters of a cattle corpora. 
Eureka Flour Mills Co., 6 Cal. i; Ward tion before its complete organization 
«/, Johnson, 95 III. 215; Millard v, St. selected a president, who with their ap- 
Prancis, etc., Academy, 8 Bradw. ( 111 .) proval gave a note in the prospective 
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plied power to the following corporations: Railroad com- 
panics,' canal companies,'* turnpike companies.** mining com- 
panies* in.surance companies, manufacturing companies,** and 
mill companies.'*' It has been recognized as to a church cor- 
poration for building purposes,*' and permitted to a society 
for erecting a monument.* The right of building associations 
to give notes to members instead of money, the members 
giving mortgages to the building as.sociations for the jjroceeds 
of the notes, the same as if they had received money, ha.s 
been recognized in Maryland.}^ and apparently denied in 
sylvania and 0///^." In P.ngland this right seems tf> be permit- 
ted only to companies where the nature and character of their 
business requires it; it has been denied to building associa- 
tions as an implied power, to companies formed for the erec- 
tion of public works,’* for carrying on works abroad,’* and to 
railroad companies,’* mining companies,’® gas companie.s,’’' water- 


corporation’s business. that 

the president’s indorser could recover 
thereon against the corpoiaiion. Pax- 
ton Cattle Co. V. First Nath Hank of 
Arapahoe, 59 Am. Rep. 852 { 2 % Meb. 

621). 

1, Bailroad Companies,— Frye v. Tuck- 
er, 24 111 . sSo; Lucas v, Pitney, 27 N. 
J. Law, 221; Olcottr*. Tioga, etc., R. Co., 
27 N, Y. 546; Hamilton v. New Castle, 
etc., R. Co., 9 Ind, 359; Railroad Co, 
Howard, 7 Wall. (U. S.) 412. 

But it has been held that the note must 
pertain to the company’s business. Pearce 
V, Madison R. Co., 21 How. 441, where 
a note given by a railroad company, on 
consolidation with another company, was 
held void because not given in a transac- 
tion within the ordinary power of a 
railroad corporation. 

And it has been held, analogously to 
the English rule, that the burden is on 
the holder to show that the note was 
given in the transaction of the corporate 
business, McCullough v. Moss, 5 Denio 
(N. Y.'. 58. 

But the contrary has also been held. 
Hamilton r*. Newcastle, etc, R. Co,, 9 
Ind. 361; Sparks 7*. State Bank, 7 Blackf. 
(Ind.) 469, Such also was the view, in 
passing, in Safford p. Wyckoff. 4 Hill 
(H, Y.), 442. See Hackensack Water Co. 
V, De Kay, i Am. & Eng. Corp. Cas. 
670 (36 N. J. L. 54S). 

2 . Canal Copipamss. — McMasters r. 
Reed, I Grant’s Cas. (Pa.) 56. 

3 . Uttrapika Companies.— Lebanon, etc., 
Co. Adair, Ind, 244, 

Mining Companies.— Mahoney Min- 
mg Co^ Anglo-Cjalifprnian Bank, 104 
U. S. 192; Moss r'. Averell, 10 N. Y. 457* 


CoMpajr Blood . . Marcuse, 38 Oak 
590. 

5 . Insurance Companies,*- Hasr all 
Life Association, etc., 5 Hun (N. Y.), 
151. Cmi/tird Bacon 7, Mississippi Ins. 
Co., 31 Miss. ij6. 

6. Hanufaeturing Companies.— Methan- 
ics’ Banking, etc.. Assoc. 7% New York, 
etc., Co,, 35 N. Y. 505; Oxford Iron Co. 

Spradlcv, 4fj Ala. 98; Monument Na- 
tional Bank y. GUdie W^otks. lot Mass* 
57; National Bank t>f Republic Young 
(N. ,J). 7 All. Rep. 488. 

t. Hill Companies. — Smith Eureka 
Mills Co., 0 Cal, I. 

8. Cattron 7 \ First Cniv. Society, 4b 
Iowa, 106. 

9 . Hayward r. Pilgrim Society, 21 Pick. 
(Mass.) 270. 

10 Davi,s West Saratoga Building 
Union, 32 Md. 285*. an. As* 

.socuATioNs, 2 Am. Eng. Kneyc. of Law, 
615. 

11, Art. Bi’iu>ino Associations, 2 Am. 

Eng. Kncyc. of Law, 615. 

12 2 Am. & Eng. Encyc. of Law. 615. 

IS. Erection of Bnbllo Works — Brough- 
ton V. Manchester Water W’orks Co., 5 
B. k Aid. I. 

14 . Carrying on Works Ahroal— Peru- 
vian R. Co., a Ch, App. 617. 

Right to issue negotiable paper has 
been denied in England to— 

15 . Bailroad Oompaiilsi,— Bateman v. 
Mid. Wales R. Co„ L. R* i C. P. 499- 
Compare Peruvian R, Co. v, Thamesr 
etc.. Ins. Co., R, 2 Ch, 617. 

16 . Hining ComjNMidfl^ «#t 

Valpy, 10 B. k C, i»8. 

17. 0as Company.— Btmaiiaho.^ 

3 Bing. N. C. 963. 
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works companies, 1 salt and alkali companies,*^ cemetery compa- 
nies, * and salvage companies.*^ 

Corporations have also power to draw and accept drafts 
and bills of exchange when not foreign or repugnant to the pur- 
poses of the charter;® they may issue bonds they have also 
implied power to indorse negotiable paper,’' but have no power 

1 . Water Works Co. — Neale v, Turton, notes, so as to avoid competition with 

4 Bing. I4q. ^ Bank of England, yet as to other noto^ 

2 . Salt and Alkali Co. — Bult v, Mor- gives corporations and individuals Uie 

rell, 12 A. & E. 745. same remedies upon them as upon inland 

3 . Cemetery Co. — Steele v, Harmer, 14 bills of exchange. 

M. & W. 831; 4 Exch. I. 6. Miller v. Superior Machine Co., 79 

4 . Salvage Co, — Thompson v. Univer- 111 . 450, where an appeal bond was held 

sal Salvage Co., i Exch. 694. And see valid. Commissioners, etc., v. Atlantic, 
statute 6 Anne, c. 22, prohibiting all etc., R. Co , 77 N. Car. 2S9. In this 
corporations other than Bank of England case Rodman, J., said: “A railroad cor- 
from borrowing on notes at dates less poration must have power to contract 
than six months. debts, and every corporation which has 

In Bateman v* Mid. Wales R, Co., L, that power must also have power to ac- 
R. I C. P. 499, the court observed: “It knowledge its indebtedness under its cor- 
is a company incorporated for the forma- porate seal, that is, to make its bonds.” 
tion of a railway, with a limited capital Williamsport v. Commonwealth, 84 Pa. 
and limited powers of borrowing money. St, 487; Commonwealth v. Pittsburg, 41 
If such a company had power to accept Pa. St. 278. 

bills of exchange, the consequence would In Vicksburg v. Lombard, 51 Miss, 
be either that they might bind themselves iii, it was held that a municipality au- 
by acceptances to an unlimited extent, or thorized to issue bonds had the implied 
there must in each case be an inquiry potver to make them negotiable. For the 
whether the bill was given for the pay- Pennsylvania law, which is peculiar in 
ment of a just debt, or for a purpose not this connection, see Kerr v. Corry, 105 
warranted by their incorporation.” Pa. St. 282. 

5 . Conro v. Port Henry Iron Co., 12 In Miller v, Superior Machine Co,, 79 
Barb. (N. Y.) 27 (1851). In this case. 111 . 450, the appeal bond was in the name 
where a bank lent money on drafts drawn of the company by its agent, with a 
by H. G. and accepted by G. T. as agent scrawl seal. Held, that it will be pre- 
for an iron company, the iron company sumed, in the absence of proof, that the 
was held liable, and this although its true seal used was the proper and only seal 
corporate name was not used, but instead of the company, 

a name adopted by the corporation. Bonds of corporations shown to be in- 

In Munn v. Commission Co., 19 Johns, tended as negotiable instruments by the 
(N. Y.) 44, a bill accepted by the com- forms in which they are issued and the 
pany on account of future consignments mode of giving them circulation have 
was held binding upon them. come by usage and judicial recognition 

A railroad company has power to give 10 be so regarded. White v. Vermont, 
a valid note or draft in payment of a debt, etc., R. Co., 21 How. (U. S.) 575; New 
or in purchase of property for legitimate Albany, etc.. Co. v. Smith, 23 Ind. 353; 
use. Olcott V. Tioga R. Co., 40 Barb. Virginia z#. Maryland, 32 Md. 547; Haven 
(N. Y.) 187. See also Olcott v. Tioga v. Grand Junction R, Co., 109 Mass. 88; 
Co*, 27 N. Y. 557; Hascall v. Life Assn. Philadelphia, etc,, R. Co. v. Smith. 105 
of America, 5 Hun (N. Y.), 151; Barnes Pa. St, 195; Beaver County ik Arm- 
V. Ontario Bank, 19 N. Y. 152. strong, 44 Pa. St. 63; Carr v. Lefevre, 

The power of the corporation to draw, 27 Pa. St. 418; National Exch. Bank vi 
indorse, accept, or sue upon bills of ex- Hartford, etc., R. Co., 8 R. L 375. *' 

change when not foreign or repugnant to 7 . As Breese, J., said, in Frye vi 
the purposes of the charter, is well recog- Tucker. 24 111 . 180, respecting railroad 
nized, although there are few direct de- companies: “ That a railroad company- 
cisions to such effect. See Story on Bills, can take a promissory note and negotiate 
I 79; I Randolph on Commercial Paper, it in the ordinary course of their business^' 
^ 328 et seq. And see statute 3 and 4 cannot be questioned. It is a power in- 
Anne, ch. 9, which, although it prohibits herenl in all such corporations,” * ’ 
corporations from dealing in short-time Nor will the fact that the charter pro* 
4 C, of L.-15 S 25 
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to become parties to bills or notes for the accommodation of 
others.^ 

2. liabilities of Corporations npon Negotiable Instruments. — Liabili- 
ties of corporations upon negotiable instruments which differ front 
those of ordinary holders are explained by such considerations as 
the fact that corporations exercise powers limited by law, with 
notice of which persons dealing with them are charged, ami that 
tbeir dealings must be by means of agents whose authority is also 


bibited dealings in commercial paper ex- 
tend so as to prevent a land company 
from receiving and selling notes given 
for the sale of its lands. Buckley '?». 
Briggs, 30 Mo. 452. 

To use the language of Breese, J., 
again; “They [ordinary railroads] can- 
not, as a branch of their business, deal 
in notes and bills of exchange, but can 
make such paper subservient to the great 
design.’* Goodrich z/. Reynolds, 31 III.490. 

A corporation cannot, as against a/wM 
fide holder for value before maturity, 
set up in defence that its indorse- 
ment was for accommodation. Mechan- 
ics’ Bkg. Assn. 7A N. Y., etc., Co., 35 
N. Y. 505. And where a corporation in- 
dorsed on an interest warrant or coupon 
issued by another company a guaianty 
“tor value received.” it was held that the 
words ** value received” imported suffi- 
cient consideration, and that the com- 
pany could not be deemed an accommo- 
dation indorser or guarantor. Connect. 
Mut., etc., Co, V. Cleveland, etc., R. Co., 
41 Barb. (N. Y.) 9. But unless the in- 
dorsement is in a form authorired by the 
corporation itself, or in a form as to 
which the conduct of the company has 
justified the belief that it was authorized 
by the corporation, the company will not 
be liable on the indorsement. Repeated 
instances of indorsement by a president 
in a certain manner may estop the com- 
pany. See also Park Bank w, American, 
etc., Co., 53 N. Y. Super. Ct. 367, 

1 . A corporation created for the purpose 
•of carrying on a manufacturing business 
has implied power to make negotiable 
paper for use in its business, but no 
power to become a party to bills or notes 
for the accommodation of others. When 
A. corporation has power under any cir- 
^somstances to Issue negotiable paper, a 
hmoi fidi holder may assume that it was 
under tho proper circumstances, 
and speh paper cannot, more than any 
cotwjwerdal paper, be impeached 
Notice which would put a 
pcmderit paan on inquiry and lead to dis- 
coverv of fraud will not vitiate the cor* 
pouatkn's negotiable paper. National 


Bank of Republic r'. Young (N.J.), 7 All. 
Rep 4S8. 

A private manufacturing company has 
no power to accepts drafts tor the accom- 
modation of its stockholdeis or others. 
The consent of the stockhoUlers or dii co- 
lors cannot confer such power; anti a 
previous course of dealing of the corpo- 
ration will not enable the hohler of such 
a draft to rect>ver on it against the corpo- 
ration, if he is not a holder for value, as 
well as in good faith, without notice that 
the acceptance was an accommotlation ac- 
ceptance. If an aciommodai ion accept* 
ance is given in behalf of a corporation 
by its treasurer, a holder who has re- 
ceived it upon a pre-existing debt, with- 
out an express agreement to release the 
debt, is not. under the AVre law, a 
holder for value, so as to enable him to 
recover against the corporaiitin. Webster 
V. Howe Machine Co. (Conn,), 8 All. 
Rep. 4S2. 

An insurance company has no power 
to indorse accommodauon paper. In 
assim/isii by a bank against a life-insur- 
ance company, on its iiuiorsemeni of 
a note, it appeared that the company 
had but the usual powers; that the note, 
indorsed in its name by W., Us president, 
was that of a lailrtiad company, of which 
also he was president, and to the cretlit 
of which the proceeds were put on Ids 
procuring the note discounted at the 
bank; that W. had, with the assent <if 
the insurance company directors, been 
the manager of that company’s finances, 
and had signed and Indorsed its paper kj 
a large amount as its president; but it 
did not appear that he had made any use 
of the company’s name, with the knowl- 
edge of the directors, which they consitl* 
ered as binding thereon, except wher^ it 
was understood that the company re- 
ceived the proceeds or the direct benefit 
ffeldi that the insurance company had no 
power to Indorse an accommodation note 
for a third party; and even if it had, the 
facts gave W., as its president, no 
plied authority to sign its name for such 
purpose. .lEtna Bank w. Charter 0 »ik 
Life Ins. Co.* so Conn. 167, 
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limited. The questions arising are complicated by the doctrine of 
ultra vires, but certain principles have become well settled.^ 

Persons dealing in the negotiable securities of a corporation are 
chargeable with notice of the power of the corporation to make 
such securities as conferred by its charter. If a power granted by 
the charter is subject to a condition relating either to the form in 
which such security shall be made in order to be valid, or relating 
to some preliminary proceeding extraneous to the acts of the cor- 
poration or its officers, securities issued not in a prescribed form, 
or without the preliminary proceeding had, are subject to defences 
in consequence thereof, even in the hands of bona fide holders.*-* 
But this doctrine does not refer to those instances in which the 
right to issue such securities is by the charter conditioned upon the 
performance of acts by the corporation or its officers, relating to 
the management of the affairs of the corporation. In such cases, 
if a person dealing with the corporation finds the acts to be within 
the scope of its powers under its charter, he has a right to assume 
that such conditions have been complied with.® The doctrine 


1 . West St. Louis Savings Bank v. 
Shawnee County Bank, 95 U. S. 557; 
Monunnient Natl. Bank v. Globe Works, 
lor Mass. 57; Lafayette Savings Bank 
V, St. Louis, etc., Co., 2 Mo. App. 299; 
Bridgeport, etc., Bank v. Empire, etc., 
Co., 19 How. Pr. (N. Y.) 51; Culver 
Reno Real Estate Co., 91 Pa. St. 367. 

2 . Hackensack Water Co. v, De Kay, 

I Am. & Eng. Corp. Cas. 670; Farmers*, 
etc.. Bank Butchers*, etc.. Bank, 16 
N. Y. 129. See also Davis v. Old Colony 
R. Co,, 13T Mass. 288; Hoyt v. Thomp- 
son, 19 N. Y. 207; Alexander v. Cauld- 
well, 83 N. Y. 4S0, 

8. In Farmers’, etc., Bankz/. Butchers’, 
etc., Bank, 16 N. Y. 129, the court ob- 
served: “A citizen who deals directly 
with a corporation, or who takes its 
negotiable paper, is presumed to know 
the extent of its corporate powers. But 
when the paper is upon its face in all 
respects such as the corporation has 
authority to issue, and its only defect 
consists in some extrinsic fact, such as 
the purpose or object for which it was 
issued, to hold that the person taking the 
paper must inquire as to such extraneous 
fact, of the existence of which he is in no 
way apprised, would obviously conflict 
with the whole policy of the law in regard 
to negotiable paper.” Bank of Genesee 
V. Patchin, 13 N. V. 309; Safford w. 
Wyckoff. 4 Hill (N, Y.), 442; Lafayette 
Bank p, St. Louis, etc,, Co., a Mo. App. 
299. 

A corporation cannot defend success- 
ifully a suit by an innocent holder for 


value of a note of the corporation regular 
on its face on the ground that it was is- 
sued for an illegal purpose, as to buy 
stock of another corporation contrary to 
its charter, the stock having been de- 
livered. Wright V. Pipe Line Co., loi 
Pa. St. 204; s. c., 47 Am. Rep. 701; 
Ridgway v. Farmers* Bank, I2 S & R. 
(Pa.) 256; Philadelphia, etc., R. Co. v, 
Lewis, 33 Pa. St. 33. See also Stoney v, 
American Life Ins. Co., ii Paige (N. Y.), 
635; Mechanics’ Banking Assoc, zf. New 
York, etc., Co., 35 N. Y. 505. 

Where a mining company had power 
to borrow money for the purpose of the 
corporation, and to invest its president 
and secretary with authority to negotiate 
loans, to execute notes, and to sign 
checks drawn against its bank account, 
the existence of authority in such officers, 
where they have drawn checks making an 
overdraft, should be presumed. Mahoney 
Mining Co. v. Anglo-Californian Bank, 
104 U. S. T92. 

An officer of a corporation may, by the 
conduct of its directors or managers, be 
invested with capacity to bind the com- 
pany by acts beyond those powers inher- 
ent in his office. Thus, when in the 
usual course of the business an officer 
has been allowed to manage its a^airs, 
his authority may be implied from the 
manner in which he has been permitted 
to transact such business. In such cases 
the officer’s authority does not depend so 
much on his title, or on the theoretical 
nature of his office, as on the duties he is 
in the habit of performing. B. was presi- 
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which invalidates .securities of a cor]H»rati(»n within its apparent 
powers, but improperly, and therefore ille^i^ally, is'-iu'd, for uatit of 
acts to be done by the corporation or its officers in the nianaj^e- 
ment of its internal affairs, applies only in favor of bona fide Insiders 
for value. A person w’ho takes such a s<‘eurity w ith knowled^^je 
that the conditions on which alone the security was authori/A‘d were 
not fulfilled, is not protected, and in his hands the security is in- 
valid, though the imperfection is in some matter relating to tin* iit- 
ternal affairs of the corporation which would he una\ailai)le against 
a bona fide holder of the same security.* 

3. Ratification, Acquiescence, Laches, etc.— XhtTe are also manj^ in- 
stances of the liability of corporations upon negotiable instruments 
arising from an application of the doctrines of ratification, acqui<*s- 
cence, Iache.s, etc., examples of which may be fouiul in tlu‘ note.s/-* 

dent of the City Bank, and treasurt'r of a were certain other nej^uiiahlc ruupun 
savings-bank. As treasurer of the savings- bonds payable to bflunging u> 

bank he was the custodian of certain the savings-bank. In ttowr ftn tlu* last- 
coupon bonds payable to bearer, and ne- mentioned bonds, heid^ ii) that the Fn.si 
goiiable securities, the property of the National Hank, having d<Mli tn thi'^ 
savings-bank. The City Hank was a debt- matter with an officer the savings bunk, 
or to the First National Bank, and trans- whose duties, as defined by the charter 
milted to it three notes-— one purporting and by common usage, were the tiuiies of 
to be made by J., another by P., and the a special agent, assumed the risk of the 
third by the savings-battk. Accompany- authority of the ofiicer to contract the 
ing these notes, and mentioned in them loan and pledge the securities in payment; 
as collateral security, were a number of and (2) that an insti union to the juiy 
the bonds belonging to the savings-bank, that B., zs treasuter, had m> power, 
The J. note was discounted to the credit ririu/e officii ^ to borrow money for the 
of the City Bank; the other notes were savings-bank, and give its notes or pledge 
credited to the City Bank on its indebt- its securities in payment, but that if B, 
edness. These notes had apparently been was held out by the managers, in the 
held by the City Bank as business paper general course of the business, as being 
received under discount, and as such the its agent, with such authority, hi.s acts m 
First National Bank accepted them such agent would la; binding uptm the 
in good faith. The J. and P. notes were company, was correct. Fifth Ward 
forgeries; the savings-bank note was Savings Bank v. First Nalional Bank 
made without authority, by the treasurer, (N J,). 7 Atlantic Rep. 318. 

B., who, also without authority, used the 1 . Hackensack, etc., Water Co. v. 
bonds, the savings-bank deriving no De Kay, i Am. & Eng, Corp. Cas, 670. 
benefit from the transactions. In trover The releasing, without consideration, a 
brought by the savings-bank against the maker of a note from his indebtedness 
First National Bank to recover the bonds, thereon to a corporation, is notan implied 
hid, that, the bonds being negotiable se- power of the secretary and treasurer, 
curities, title to them passed to the First Nor can the maker defend on the ground 
National Bank by the delivery of them that he gave the note by agreement with 
by the City Bank, in whose possession the secretary and treasurer that he would 
and apparent ownership they were; and not be called upon to pay it. without proof 
that their negotiable quality was not of power in the secretary and treasurer to 
impaired by the fact that the J. note and make such agreement, the note having 
P, note were forgeries, and that the been given in renewal of a former note on 
^ savings-bank note Was made without which he was liable, The company in 
authority, ^ retaining the benefits of the offliJeris act 

, In addition tb the above transaction, obtains nothing to which it was not on* 
B,. as treasurer of the savings-bank, ob- titled. Moshannon and LomWr 
tamed the dfscotthi: by; the First National Co, v. Sloan. 7 Ati. Rep, (Pa.) log. 

Bank of hbtes of the savings-bank S. When directors 

Accompany- sale of corporate proptriy lor mftxmt 
fhjg these notes^, and as collateral security, of notes executed without aiiiihorfty in wm 

m 
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H. PowEES AS TO Real Estate.— 1. Power to Acquire Real Estate. 
— The power of corporations to hold real estate is rej4ulate<l by 
general statutes, and in the grant of special charters in many of the 
States. A corporation has no rights of property except such are 
derived from its charter. It holds such property only for tlu‘ pur- 
pose for which it was created. Its rights are im*asured by its 
charter, and not by the common law.^ Unle.ss restraine<l 1)\' law, 
and except as so restrained, the implied power of corporal inns to 
acquire, hold, and dispose of real estate is undoubted*^ A rail- 
road corporation authorized to buy land for the purpose pro- 
curing .stone and other material necessary for the construction of 
the road has power to buy land for the purpose of getting cross- 
ties and fire-wood,® A corporation chartered to accumulate a 
fund to be loaned on ical-estatc security or divided among its 
members, can loan money to its members and take deeds of trust 
on realty as security, and sell or assign such contracts of loan;* 
Although the existence of a corporation may be limitc<l by its 
charter, yet it is capable of holding real estate in fee.® Words of 


voted that the shareholders should each 
receive additional shares €qu«tl in par 
value to the amount of the dividend he 
would have been entitled to but for said 
diversion of income to capital. The 
shares thus to be issued would be salable 
only at a large discount, Ileldt that a 
shareholder might maintain a bill to 
restrain the corporation from this course. 

The language of McCay, J., in Central 
R. Co. •v. Collins, 40 Ga. 582, in which 
case the subject of the translation was 
stock in a rival road, is appropriate: By 
becoming a stockholder he has contracted 
that a majority of the stockholders shall 
manage the affairs of the company within 
its proper sphere as a corporation, but no 
further; and any attempt to use the funds 
or pledge the credit of the company not 
within the legitimate scope of the charter, 
is a violation of the contract which the 
stockholders have made with each other, 
and of the rights—the contract rights — 
of any stockholder who chooses to say, 
* I am not willing.* It may be that it will 
be to his advantage, but he may not think 
so, and he has a legal right to insist upon 
it that the company shall keep within the 
powers granted to it by its charter.’* 

It is not a sufficient reply to the bill, 
that the plaintiff is not in good faith 
seeking the interests of the company, but 
is acting in the interests of a rival road. 
Each stockholder has a right to stand 
upon his contract, as provided by the 
eHarteft Central R. v. Collins, 40 Ga, 

. Xo white V, Carmarthen, etc., R. Co„ 
I Hem. &. M. (Eng. Chancery), 786, in 


1863, Vice-Chancellor Wood was of 
opinion that the suit by the shareholder 
must be in form on behalf <d all die shares 
holders, though it may be sustained not- 
withstanding their opposjiiou. Hut in 
Hoole Gt. Western R. €0.(1867), L. R. 
3Ch. App. 252, Lord Caiins, m the court 
of appeals, was strongly of opinion diat 
the member may maintain a bill In his 
own name, without suing on behalf of 
other persons as well as himself, to re- 
strain the corporatiem from an act nlim 
vires; and Sir John Rolt, L, J., concurred 
with him in this; but they did not find k 
necessary to decide the point. 

1. Perrine ?». Ches. k Del, Canal Co., 
9 How, (U. S.) 172. 

The power of a corporation to agree 
with the owner for the purchase of lands 
includes the power to determine the 
price by a reference, Alexandria Canal 
Co. V. Swann, 5 How. (U, S.) $3. 

% 2 Kent’s Comm ; Moraweu Corp. 
(ad Ed.) S 327; CaiUway. etc., Co. r*. 
Clark, 32 Mo. 305; Auerbach v, Le Sheur 
Mill Co., 28 Minn, 291; Ossipee, etc., C<», 
V. Canney^ 54 H. H, 295; Moss r. 
Averell, 10 N, Y. 449; Asheville Division, 
etc., «/, Aston, pa N. Car. 578; Page v. 
Heineberg, 40 Vt. 8x; State v, Madison, 
7 Wis* 688. See also Hay ward v, David- 
son, 41 Ind, 212, where the court makes 
a classification of corporations with refer- 
ence to their power to take and hold 
real estate. 

8 , Maliett v, Simpson, 94 N. Car. 37. 

A. Betweiler v* Breckenkamp, S3 Mo» 
48 - 

In Asheville Division, etc., w. 
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succession are not necessary to convey a fee-simple to corpora- 
tions aggregate.^ The same evidence available to prove owner- 
ship of a natural person in property may be used to establish the 
title of a corporation.^ A corporation may become liable to a 
suit for use and occupation of land.^ It may also hold as tenant 
in common with a natural person.^ But cannot take an estate in 
joint tenancy if survivorship be an incident thereto.^ 

The power of a corporation to hold real estate is carefully re- 
stricted by the terms of its charter. It has frequently been held 
that a railroad company cannot acquire land by exercising the 
right of eminent domain for speculation or sale or to prevent com- 
petition nor can a corporation take a lease of property not re- 
quired for its chartered purposes, and of no substantial use thereto, 
with the intention of harassing another party by its use.'®' A 


q2 N. Car. 578, it was held that although 
the existence of a corporation be limited 
to a certain number of years, yet it is 
capable of holding estates in fee. “ The 
corporation will cease to exist, as such, 
at the expiration of its prescribed limit 
of life, and it may sooner by a forfeiture 
of its privileges enforced by the State, as 
the life of an individual must terminate 
in the uncertain future, but each is capa- 
ble of taking an estate beyond this dura- 
tion, when the operative words of the 
conveyance are sufficient to pass it.” 

• In Page v» Heineberg, 40 Vt. 81, the 
court observed: “At common law cor- 
porations generally have the legal ca- 
pacity to take title in fee to real properly, 
some of the cases holding that it is inci- 
dent to every corporation. This has been 
long and well settled, unless in a case 
where a corporation purchases and un- 
dertakes to hold real property for pur- 
poses wholly outside and foreign to the 
object of its creation. In such a con- 
tingency it may be that a stockholder, 
upon proper proceedings instituted for 
that purpose, might control the acts of 
the company in that respect, and as the 
facts and his legal rights as a stock- 
holder might warrant. But however that 
may be, the capacity to take a ^rant in 
fee exists, and in England is only re- 
stricted by the statutes of mortmain.” 
See also Nicoll v. New York, etc,. R, 
Co., X2 N. Y. I 2 i; People v. Mauran, 5 
Den. (N. Y.) 389; Rives v, Dudley, 3 
Jones (N. Car.) Eq. 126. 

1 . Wilcox V. Wheeler, 47 N. H. 488; 
Overseer of Poor v. Sears, 22 Pick. 
(Mass.) 122; Union Canal Co. v. Young, 
I Whart. (Pa.) 425. 

In St, Clair County Turnpike Co. 
Illinois, 96 U. S. 63, it was held that a 
grant to a corporation aggregate, limited 


as to the duration of its existence, with- 
out words of perpetuity being annexed 
to the grant, only creates an estate for 
the life of the corporation. See the re- 
marks upon this decision in Morawetz 
on Corp. (2d Ed.) § 330. 

2 . Lowe V, State, 46 Ind. 305. 

3 . If a railroad corporation occupies 
land after its agent has been notified by 
the owner that rent will be charged, it is 
liable to assumpsit for use and occupa- 
tion. Illinois Central R. Co. v. Thomp- 
son, 116 111. 159. 

4 . Estell V, University of the South, 
12 Lea (Tenn,), 476. 

5 . Telfair v. Howe, 3 Rich. Eq. (S. 
Car.) 235. 

0 . In Rensselaer, etc., R. Co. v, Davis, 
43 N. Y. 137, a railroad company’s ac- 
quisition of land by eminent domain was 
held unauthorized where it was attempted 
to be exercised for speculation or sale, or 
to prevent interference by competing lines 
or methods of transportation, or in aid 
of collateral enterprises remotely con- 
nected with the mining or operating of 
the road, although they may increase its 
revenue and business. See also Eldridge 

Smith, 34Vt. 484; Nashville, etc., R. 
Co. V. Coward in, ii Humph. (Tenn.) 
348; Hamilton v, Annapolis, etc., R. 
Co., I Md. 553; State v, Mansfield, 23 
N, J. Law, 510; Pacific, etc., R. Co. v, 
Seely, 45 Mo. 212. 

In Morgan v, Donovan, 53 Ala. 241, 
it was held that property bought of an 
opposition steamship line by a railroad, 
not with a view of employing it in con- 
nection with the business of the road, 
but to withdraw it from business, there- 
by promoting competition, was not au- 
thorized by the charter. 

7 . In Occum Co. v. Sprague Mfg. 
Co», 34 Conn. 529, it was held that a 
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corporation cannot purchase an equitable estate any more than a 
legal estate in land for an unauthorized purpose. ‘ A national 
bank is not authorized under United States statutes to take real- 
estate security for money loaned.'-* The right of corporations or 
associations for religious or charitable purposes to hold real-estate 
in any territory of the United Statc.s is limited by United States 
statute.® 

2. Statutes Begulatiug Power to Hold Heal Estate. — In Kn^Uxnd^ 
the statutes of mortmain rendered corporations incapable of pur- 
chasing lands. The earlier statutes were levelled at the religious 
houses, but it was later provided that civil or lay corporations 
■tt'cre equally within the mischief and the prohibition, atul land.s 
conveyed to any third person for the use of the corporation uere 
made liable to forfeiture in like manner as if convoyed directly in 
mortmain.* These statutes have not been re-enacted in the 
United States or generally assumed to be in force.* Statutes of 

corporation chartered for a specific pur- acquire or hold real eslate in any Teui- 
ppse has no power to take a lease of tory of the I’niied ^n\iu*r 

property not needed for that purpose, or value than fifty thousand doUafs, und<‘r 
of no substantial use for it, with the in- penalty of foriehurt% and escheat the 
tention and for the purpose of haiassing United States. 

another party by the use, under the A corpoiation, aftei arrepling a deed 
forms of law, of the supposed rights thus of land purchased l>y one ot its ottiters, 
obtained. cannot dispute the olhcer\ aiuhoiuy to 

1 . In Coleman v. San Rafael Turn- agree to pay a pi ire .uiditioiud to that 
pike R, Co., 49 Cal. 517, it was held that recited as the coiisideialion in the deed, 
a, corporation could not hold by means Kickland r. Memisha Wooden* Ware Co. 
of another name land which it could not (Wis.) 31 No. West R, 471, 
bold in its own name, nor could it take a A and B, as officers of a cotporation, 
beneficial interest in such land. It would bought a tract of land f<»r the ioipoiation 
have no more right to purchase an equi- without authoritj from the Uner tors, 'I he 
table estate in land for an unauthorized title was made to B, who cxeruted 
purpose, than to purchase a legal estate several mortgages on it to A, to secure 
under similar circumstances. him in advances of money he had already 

. 9 . In Matthews v. Skinker, 62 Mo. made to the corporation, and aftenvards 
329, it was held under the provis- made for it. A transferred the mortgages 
ions 'Of the National Banking Act that to a third person for value. B subse* 
a national bank was not authorized to quently conveyed the land 10 the corpora** 
take real-estate security for money loaned, tion. //c/r/, the transferee* having paid 
Crocker v. Whitney, 71 N. Y. x6t, Cbiw- full value, acquired good title to the mort* 
Spafford z'. Bank, 37 Iowa, i8r. gages; and the corporation having passed 
In Fowle tf. Scully, 72 Pa. St. 486, into the hands of a receiver, who sold 
it was held that such a bank might take the land, the transferee of the mortgages 
leal-estate security for a prior loan, if was entitled to be first paid, before other 
<ione in good faith. See also Woods v, creditors, out of the fund realized from 
People’s Bank, 83 Pa. St. 57. the sale of the land. Milroy p. Eager, 

Other banks than national banks, uo- 30 Fed. 544. 
less restrained by their charters, have A deed of land by a corporation, to be 
power to secure themselves against an- valid, must, under Wis. R. S. g 2216, be 
ticipated liabilities, as well as those ex- signed by its president or other author* 
isting at the time, by taking a mortgage, ized officer, sealed with its seal# and 
Bank of United States p. Dandridge, 12 countersigned by its secretary or clerk# 
Wlmt. (U. S.) 64; Crocker Whitney, Galloway Hamilton, 68 Wl». 651 (tSS?)# 
n N. t. 161. 4. 2 KenPa Comm. 

8.‘ United States Rev. Stats,, § 1890, 6. I Kyd on Corp. 78-104; 2 Kent’s 

provides; No corporation or association Comm, 282; Odell p» Odell, 70 Allen 
Irreligious Of charitable purposes can (Mass,), i; Pedn p, Carey, 24 flow- 
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mortmain are, however, held to be in force in Pennsylvania^ but 
only so far as they prohibit dedication of property to superstitious 
uses, and grants to corporations without a statutory license. ^ 

In many of the States statutes prohibit or limit foreign corpora- 
tions from acquiring real estate. Under these or similar statutes, 
where a corporation is incompetent to take title to real estate, a 
conveyance to it is not void, but only voidable: the sovereign alone 
can object. It is valid until assailed in a direct proceeding insti- 
tuted for that purpose.*'* This principle has been applied to heirs 


Y.)465; Potter v, Thornton, 7 R. I. 
252; Page V. Heineberg, 40 Vt. 8i. 

1. In Runyan Coster’s Lessee, 14 
Pet. (U. S.) 122, the court observed. 
“The doctrine of the supreme couit of 
Pennsylvania, in the case of Leasure v. 
Hillegas, 7 Binn. 313, is directly appli- 
cable to this case. The question then 
before the court was as to the right of 
the Bank of North America to purchase, 
hold, and convey the lands in question ; 
and the court took the distinction between 
the right to purchase and the right to 
hold lands, declaring them to be very 
different in their consequences; and that 
the right of a corporation in this respect 
was like an alien, who has power to take 
but not to hold lands, and that although 
the land thus held by an alien may be 
subject to forfeiture after office found, 
yet until some act is done by the govern- 
ment, according to its own laws, to vest 
the estate in itself, it remains in the 
alien, who may convey to a purchaser, 
but he can convey no estate which is not 
-defeasible by the commonwealth. Such 
being the law of Fennsylvaniay it must 
govern in this case.” 

The court in the above case expressly 
refused, however, to decide how far 
statutes of mortmain were in force in 
Pennsylvania, but based its decision upon 
4he doctrine of Leasure v. Hillegas, 7 
Binn. 313, and upon the act April 6, 
3833, the plain and obvious policy of 
■which was declared to be, that al- 
though corporations, either in that or 
any other State (no distinction being 
made in this respect), may purchase lands 
within the State of Pennsylvania, yet 
they shall be held subject to be divested 
by forfeiture to the commonwealth, which 
can be instituted by the commonwealth 
alone. 

In Methodist Church v. Remington, i 
Watts (Pa.), 219, C. J. Gibson observed: 
“The statutes of mortmain have been 
-extended to this State only so far as they 
prohibit dedications of property to super- 
sihious uses, and grants to a corpora- 


tion without statutory license,’' This 
statement of the law is repeated by 
Woodward, C. J., m Miller v. Porter, 53 
Pa. St. 292. 

To the same effect are Grant Henry 
Clay Coal Co., So Pa. St. 218; Leasure 
V, Union Mutual Life Ins. Co., gr Pa. 
St. 491. which hold that the validity of 
such conveyances and the power to hold 
land in excess of awful limits can only be 
questioned by the State in direct pro- 
ceedings for that purpose. 

In Goundie v. Northampton Water 
Co., 7 Pa. St. 233. it was held that the 
commonwealth alone can object to a 
want of capacity in a corporation to hold 
land which it "was not authorized by its 
charter to purchase. 

“ But provisions of a similar character 
have been enacted by many of the States, 
and are not infreqaently contained in 
special charters of incorporation.” Mora- 
weiz Corp. (2d Ed.) § 328. 

2. Cornell v, Colorado Springs Co., 
100 U. S. 55; Jones Habersham, 107 

U. S. 174. 

Although a corporation is forbidden by 
its charter to hold real estate, yet a deed 
of land to it is valid until vacated by a 
direct proceeding by the State for that 
purpose. Mallett v, Simpson, 94 N, 
Car. 37; s, c., 55 Am. Rep 594. 

Under Pennsylvania statute, i$55, 
April 26 (i Purd. 361), which forbids a 
foreign corporation to “acquire and 
hold” real estate, a deed of conveyance 
of land to such a corporation is not void. 
It passes the title, and the corporation 
may hold the land subject to the com- 
monwealth’s right of escheat. 

The commonwealth alone can object 
to the legal capacity of a corporation to 
hold real estate. Hickory Farm Oil Co. 

V. Buffalo, N, Y. & Pac. R. Co., 33 
Fed. 22. 

No party except the State can object 
that a corporation is holding real estate 
in excess of its rights. Alexander v, 
ToIIeston Club, no III. 65. 

Plaintiff railroad company bought cer- 
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attempting to set aside a devise by their ancestor to a corpora- 
tion to a grantor who has received full value (or the pro]K‘rty •* 
to a private person denying the capacity of a coriJoration tie Jnctir 
to hold land;* and to one damaging real estate.* A foreign cor- 
poration cannot avoid the effect of such a statute by purchasing 
the charter of a mining company, vesting the title to lands in the 
corporate name thereof, and issuing to itself the stock of such 
mining company.® 

tain lands from the receiver of an insol* Myers ?», Cioft, i.i Wall. fl'. S.) 

vent railroad company, and then filed a 8. A corporation M at least 

bill to quiet its title to the lands. Jleid^ where there is a law under uhirh a cor- 
that right to question its right to hold poration may be formofl tot sin h jmi poses, 
other lands than those necessary to the is capable ot taking and holding piopcrty 
maintenance and operation of its road as grantee, and crmveyaiucs it will he 
rests with the State alone. Russell n valid as to all the woild, except the 
Texas iSL P, R. Co. (Tex.), 5 S, \V, 6S6, State, in direct proceedings to fn(|uife 
1 . A corporation of one State not for- into its right to exeicise uupoiate fran* 
bidden by the law of its being, may chises. In an action brought bv it to 
exercise within any other State the gen* recover .such propeity, no private per.son 
eral powers conferred by its own charier, will be allotved to attar k collaterally the 
including the acquisition of real estate, regularity of the organisation. East 
unless it is prohibited from so doing Norway Lake N. K. Luthetan Church t*. 
either in the direct enactments of the FroHie (Minn.), 35 N. W. 2O0. 
latter State or by its public policy, to be 4 . One damaging real estate held by a 
deduced from the general course of legis- corporation cannot avoid lesponsibiliiy 
latiofi or from the settled adjudications by showing thiit the corporation wms not 
of its highest court. Children and heirs permitted by its charter to acquiie title to 
at law of a citizen of Illinois who has the propert>% or that it acquired it for 
conveyed to a New York corporation purposes unauthorized by law. Farmers^ 
real estate in Illinois, cannot, in an ac- Loan & Trust Co. v* Green Hay & Minn, 
tion to set aside the conveyance upon R. Co., ii Hiss. (C, C.) 334. 
the ground that it was against the public Under the A^ew Y*frk statute, in.surance 
policy of Illinois, raise the question that companies acquiring real estate by fore- 
the grantee corporation has acquired a closure must sell the same tvlihin five 
larger quantity of real estate than its years, unless the superintendent of the 
charter allowed. That question does insurance department shall certify that 
not concern then:t if the title has passed the interests of the company will sufTer 
by a valid conveyance from their ances- by a forced sale, //r/i/, as the statute 
tor. American k For. Ch, Union v. did not assume to divest title because of 
Yount, loi U. S. 352. a failure to comply with the law, a com- 

In Jones v, Habersham, 107 U, S. pany after five years could convey at» 
174, it was held that restrictions impo,sed estate thus acquired, although the c«r- 
by the charter of a corporation upon the tificate had not been obtained, Home 
amount of property that it may hold Ins. Co. Head, 30 Him (N. Y.), 405. 
cannot be taken advantage of collaterally fi. It is not possible for a foreign cor* 
by private persons, but only in a direct poration, by any ‘‘device whatsoever,” 
proceeding by the State which created it. to acquire or hold real estate in Pmmyi* 
Held and applied in a case where heirs ziawm without especial authority so to do, 
of a decedent filed a bill to have declared Under Pemsyh/ama act. April 2, 1855,. 
void certain devises to a charitable cor- prohibiting any corporation, not incor- 
poration, which, it was averred, would porated under the laws of the Slate, from 
swell the amount owned by the corpora- holding real estate within the common- 
tion to a value greater than the charter wealth, “directly in the corporate namCt 
authorized. See also Runyan v» Coster, or by or through any trustee ^rWAfrde* 
14 Pet. (U S.) 123 , 131; Smith Sheeley, vice whatsoever,” unless specially au* 
la Wall (U, S.) 358. 361; Bogardus v. thorized by law, a foreign corporation 
Trinity Church, 4 Sandf. Ch. (N, Y.) 633, cannot, by purchasing the charter of a 
75$: De Camp zf, Dobbins, 20 N. J. Eq. mining company, vesting the title t<» 
36; Davis Old Colony E. Co., 131 lands in the corporate name thereof, and 
Umm 338, 373. procuring the issue to itself of the stocic 

m 
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3. Devises to Corporations. — In Englmid^ corporations were ex- 
cepted out of the Statutes of Wills, and could not take real 
property by devise; but there, by the Statute of Charitable Uses^ 
lands might be devised to a corporation for a charitable use, and a 
court of equity would support it. The Statute of Uses is in force 
in few of the United States, and the power of corporations to take 
property by devise is regulated by statute.^ It has been well 
pointed out, however, that a distinction should be observed be- 
tween those laws whose object is to regulate corporations in re- 
spect of their power of acquiring and holding property, and laws 
whose object is to restrict the power of testators to dispose of 
their property.® Where a corporation of another State is generally 
competent to take land, the prohibition, in the Statute of Wills of 
the State in which it was created, against all devises of lands to 
corporations, does not prevent it from taking and holding land in 
a State by devise of one of its citizens. The statute w^as intended 
to regulate the testamentary power of citizens of that State, not 
of the other, and to define the capacity of testators, and not of 
corporations.^ It has been held that a corporation incapable un- 
der the laws of its domicile of taking real estate by devise could 
not take in another State, and that where such devise was made a 
court of equity had no power to convert such real estate into 
money, and direct payment thereof to such devisee^ 

Where the Statute of Wills does not except bodies politic and 
corporate from its privileges, corporations are competent to take 
by devise under the words ‘^person or persons,^’ and the like but 
where the statute excepts bodies-corporate as competent devisees, 
a provision in the charter conferring a right to take by purchase 
does not include a right to take by devise and so of a provision 


of such mining company, become the 
owner of lands in the State which it is 
not specially authorized to hold. If by 
such means a foreign corporation does 
acquire title to lands in the State, such 
lands are liable to escheat by proceedings 
by quo warranto under above recited act. 

Sterrett. J: ** It is one thing for a 
railroad company to invest its surplus 
funds in the stock of another corpora- 
tion. or to aid a corporation, authorized 
by law to develop the coal, iron, or 
other material interests of the common- 
wealth, in the manner specified in the 
act of April 1$, 1869; but it is another 
and quite a different thing to purchase 
and hold real estate contrary to law,” etc. 
Commonwealth v. New York, L, E, & 
W. R. Co. (Pa.), 7 Atl. R. 756. 

1 . 2 Kent’s Comm. 

2 . Thompson Swoope, 24 Pa. St 
474; Morawetz Corp. (2d Ed.) § 332. 
Compare Van Sant v, Roberts, 3 Md. 
119; Brown v. Tompkins, 49 Md. 423, 


S. Thompson v, Swoope, 24 Pa. St. 
474 ; While v. Howard, 38 Conn. 342 ; 
American Bible Society v, Marshall, 15 
Ohio St. 537. 

4 . In Starkweather 2/. American Bible 
Soc.,72 111 , 50, it was held that the Ameri- 
can Bible Society, a corporation of the 
State of New York, because incapable 
under the laws of its domicile of takincr 
real estate by devise, could not acquire 
real estate in Illinois by devise; and that 
when real estate is devised to a corpora- 
tion incapable of acquiring title in that 
way, a court of chancery has no power 
to convert such real estate into money 
and direct payment thereof to such de- 
visee. 

5 . Boone Corp. | 53; McDonough* 
Will Case, 15 How. (U. S ) 367; Perin v. 
Carey, 24 How. (U. S ) 465; Inhabitants, 
etc., V. Cole, 3 Pick. (Mass.l 232; Cham- 
bers V. St. Louis, 29 Mo. 543; Girard v. 
Philadelphia, 7 Wail. (U. S.> 114. 

6. Boone Corp. g 33; McCartee 
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of the charter declaring the corporation to be capable of “ taking, 
purchasing, holding, and conveying real estate.” ’ 

4. Power to Mortgage Property. — The power of a corporation 
to mortgage its property is dependent upon the general right 
of disposal which it may possess. Where the latter right 
exists, the power to mortgage necessarily follows.** It may be 

Orphans* Asylum Soc., 9 Cow. (N. Y.) raised by creating new shares. Rirhanis 
437 ; Canal Co. v. Railroad Co., 4 Gill v, Merrimac R., 44 N. H. 127. 
vMd.)* I. Power to morigage the pioperiy of a 

1. Boone on Corp. | 5.3; Theological corporation for a particular purpt^se will 

Sem. Childs, 4 Paige (N. Y.), 419. not authorize the corporation to mon- 
Compate Downing v. Marshall, 23 N. Y. gage for different purposes, or to apply the 
366. funds so raised to other purposes. Hoone 

2. Reynolds v. Stark County, 5 Ohio, on Corp. ^ 40; Trevihaii r*. Maytur of 

-205; Burt V. Rattle, 31 Ohio St. 116; Exeter, 27 Eng. L. Va\.^ 57S; and see 
Jackson v. Brown, 5 Wend. (N. Y.) 590; Leavitt v. Yates, 4 Edw. Ch. tX. Y.) 134, 
Gordon v. Preston, 1 Watts (Pa ), 3S5: A corporation has power to mortgage 

Allen V. Montgomery R., ii Ala. 437; its property in ouler to raise monty to 
Mobile R. z\ Talman, 15 Ala. 472; State carry <m its business. England Dtai- 

Rice, 65 Ala. 83; Phillips v, Winslow, born, 141 Mass. 590. 

18 B. Mon. (Ky.) 431; West 7/. Madison Though a life - insuratire ctimpany's 
Ag. Board, 82 111, 205; Pierce v. Emery, charter provided that its “tapiial stork 
32 N. H. 484; Milhttk V. Mortis Canal, and funds shall be in vested <‘ither in 
3GreenCh. (N. J.)377; Curtis?/. Leavitt, loans upon bonds an<i moitgages upon 
1$ N. Y. 9, Seymour v, Canandaigua R., real estate 01 in loans upon Cnited 
25 Barb. (N. Y.) 284; Farmers’ Loan Co. States slocks »and hoiuLs,** /W./, that a 
«/. Hendrickson, 25 Barb. (N. Y.) 484; pioperiy executed and rerordeil mori* 
Parish V. Wheeler. 22 N. Y. 494; Pen- gage to the company seeming a promis- 
nock ?/. Coe, 23 How. (N. Y.) 117; Shaw sory note given in consideration of a 
r, Bill, 95 U. S. 10; Jones Guaranty, loan of the company’s funds was valid, 
■etc,, Co., loi U. S. 622; Thompson t?, Washington Bank Continental Life 
Lambert, 44 Iowa, 239; Watts’ Appeal, Ins. Co., 41 Ohio St. x, 

78 Pa. St. 370; Howe v. Freeman. 14 The subsequent ratification, by the 
^ray (Mass.), 566; Ellis p, Boston, H. & legislatures of different States, of the 
E. R., 107 Mass. I. illegal act of a corporation which is 

In Pierce v. Emery, 32 N- H. 484, a domiciled in each of the Stales, in exe* 
mortgage made to trustees by a railroad cuting a mortgage, is equivalent to pre* 
-corporation, in pursuance of an act of vious authority granted. Graham v* 
the legislature, to secure a loan, was Boston, H. & E. R. Co., xxS U. S. x6k 
held, on a proper construction of the act A mortgage naming a corporation as 
and of the deed, to convey to such trus- the party of the first part, and reciting 
tees the whole road as an entirety, with authority to execute it given to its presi- 
all its rights and interests ; and thereby dent, although containing the personal 
to include as well subsequently acquired covenant of the president of the corpora* 
property as that belonging to the road tion. and signed by him, and accom* 
at the date of the mortgage. panied by his personal bond, was held to 

In Jones v. Guaranty and Indemnity be the mortgage of the corporation, where 
Co„ xoi U. S. 622, it was held that a it was shown that the money borrowed, 
-corporation having authority to mort- for which it was given, was used for the 
gage its ^iroperty for the purpose of car- corporation, Jones *». N, Y, Guaranty 
tying on its business may make a mortr & Ind. Co., lor U. S, 622. 
gage to secure future advances. In action for conversion of personalty 

The power of a corporation to mort* to which plaintiffs claim title under a 
gage its property is not restricted by a mortgage from a corporation, the Intro- 
provision in its charter limiting the stock, duction of the mortgage upon which the 
amd prescribing that no greater as- signature and seal appear to be regular 
seOstqecit should be laid than a certain and proper is euflicient to allow the jury 
Athomt, and that if a greater amount of to find that the mortgage is valid, the 
:^ouey should be necessary, it should be corporation duly established, and that 

m 
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exercised in New Jersey to give one creditor a preference over 
others.^ 

6. Eestrictions as to Mortgages upon Certain Corporations. — It is 
further stated as a principle, that the right to mortgage is neces- 
sarily implied, unless the legislature has restricted the power. This 
may be done by an express provision in the charter, by a general 
statute, or by placing the corporation under such a duty to the 
public that a foreclosure of the mortgage would prevent its fulfill- 
ing those duties. Hence it is said that a railroad company cannot 
make a valid sale or lease of any portion of its road, or of any 
property necessary to the operation of its road, without the con- 
sent of the legislature.*^ 

In New York^ manufacturing corporations are restricted by 
statute from mortgaging their property unless written assent of at 
least two thirds of the capital stock is recorded in the county where 
the property is situated.* 

the person signing the name of the cor- fayette, etc.. R.. 50 Ind. 85; Pierce v, 
poration had lull authority to do so; and Emery, 32 N. H. 484; State Consoli- 
these facts are sufficient prima facie to es- dation Coal Co., 46 Md. 115; Atl & Pac. 
tablish the claim of the plaintiff as to Tel. Co. v. Union Pac. R, Co., i Me- 
title, unless attacked. Hamilton v. Me- Crary (C. C.), 541. Nor can property 
Laughlin (Mass ), 12 No. East. Rep. 424. necessary to enable a corporation to per- 

A corporation colorably organized un- form its duties to the public be taken on 
der the statute, transacted business and execution. Gue v. Tide Water Canal 
incur-ed debts, on which judgments were Co., 24 How. (U. S.) 257; City of Pales- 
recovered. After incurring those debts tine v, Barnes, 50 Tex. 538. The same 
the corporation perfected its legal organi- principles apply, of course, to mortgages, 
zation, and then gave certain mortgages Hall v, Sullivan (U. S. Dist. N. H.), z 
on its property. Meld, that the judg- Redf. R. Cas, 621; 21 Law Rep. 138; 
ments were entitled to preference in pay- Comm, Smith, 10 Allen (Mass.), 448; 
ment over the mortgage. Bergen v, Richardson Sibley, ii Allen (Mass.), 65, 
Porpoise Fishing Co , 41 N. J. Eq. 238; 8. While under New York acts 1864, 

s c., 13 Am. & Eng Corp Cas. i. ch. 517, am. 1871, ch. 4S1, written assent 

1 . In New Jersey^ the preference of one of stockholders owning two thirds of the 

creditor of a corporation over other stock of a manufacturing corporation is 
creditors, by means of a mortgage on indispensable to a valid mortgage, such 
corporate property, is not now (June assent, if given afterwards, will validate 
Term, 18S6) prohibited by law, nor is it the mortgage if there are no intervening 
objectionable in itself. Vail v, Jameson rights, even though the assent is not filed 
(N. J.), 7 Atl., Rep, 520. in the office of the clerk of the county 

A railroad corporation, when not re- where the mortgaged property is situated, 
stricted by its charter, may acquire lands Rochester Savings Bank w. Averell, 96 
ad libitum^ and where it executes a mort- N Y. 467. 

gage to secure bonds to be used to raise Under the New York statute, a manu- 
money for construction purposes, may facturing corporation cannot give amort- 
buy lands with part of the bonds to be gage for a debt not contracted in carrying 
utilized by including them in the mort- on its business. A mortgage given for 
gage as additional security for all the another purpose by a gas-light company 
bonds. Blackburn v, Selma, Marion, etc., is therefore invalid, Astor v. West- 

R, Co,, 2 Flip. C. C. 525. Chester Gas Light Co., 33 Hun (N. Y.), 

2 , Thomas v. West Jersey R., loi U, 333. See also, for cases construing this 

S, 71: York, etc., R. p* Winans, 17 How. statute. Lord v. Yonkers Fuel Gas Co.^ 
(U. S ) 30; Black V. Del , etc.. Canal 99 N. Y. 547; Carpenter v. Black Hawk, 
Co., 22 N. J. Eq. 399; Treadwell p, Salis- etc., Co,, 65 N. Y. 43; Vail v, Hamilton, 
bury Mfg. Co., 7 Gray (Mass,), 409; 85 N. Y, 453 ; Jones Guaranty, etc., 
Middlesex R. v, Boston & Chelsea R., Co., loi U. S. 622; Morawetz Corp. {2d 

- 115 Mass. 347; Tippecanoe Co, v, I-a- Ed.) § 348, 

m 



:Pow6ra as to Eeal Estate. 


COR FOR A TIONS, Mortgages of EranoMses. 


A provision in articles of incorporation that “ no instrument 
affecting the title to real estate shall be binding, unless ordered at 
a meeting of the official board,” does not apply to a release of a 
mortgage,' 

6. Mortgages of Corporate Franchises. — I'he weight of authority is 
to the effect that a corporation has ly) power to mortgage or sell 
its franchises unless expressly authorized.’* 

7. Conveyances by Corporations. — 'I’hc right of alienatit>n is an in- 
cident of ownership, and belonp to a corporation ns well as to an 
individual, when no restraint is imposed in the charter.® It is a 
general principle, that a conveyance of property by a corporation 
may be executed, like a conveyance by an individual, through any 
agent having authority to represent the company for that purpose.* 


1. Stevenson v. Polk (Iowa), 32 N. W. 
R. 340 

% See also title FitANCHisns. 

Thomas v. Railroad, loi U, S. 73; 
Commonwealth Smith, 10 Allen 
<Mass.), 448; Richardson v. Sibley, ii 
Allen (Mass.), 67; Susquehanna Bridge, 
etc., Co V. General Ins. Co., 3 Md, 305; 
Carpenter 7/. Black Hawk Mining Co., 
*65 N. Y, 43; Atkinson v. Marietta, etc., 
R. Co., 15 Ohio St. 21; Toledo Bank z\ 
jBond, I Ohio St. 622; Hall 7'. Sullivan 
R. Co., 21 Law Reporter, 138; s. c., 2 
Redf. Am. R Cas. 621; Comm, v Smith, 
10 Allen (Mass,), 448; Coe v, Columbus, 
.etc.. R., 10 Ohio St. 372; Pierre?*. Emery, 
32 N. H. 486; Howe 7/. Freeman, 14 
Gray (Mass.), 566; Shaer 7/. Norfolk Co. 
R., 5 Gray (Mass.), 162; State 7*. Morgan, 
28 La. Ann, 482; Pullan 7/. Cincinnati, 
etc , R. Co., 4 Biss. (C, C.) 35, But see 
Shepley v. Railroad, 55 Me. 407; Kenne- 
bec & Portland R. v, Portland Kenne- 
bec R,, 59 Me. 23; Bardstown R. Met- 
calfe, 4 Mete, (Ky.) 199; Bank of Middle- 
burg V, Egerton, 30 Vt. tSa; Phila, v. W. 
U. Tel. Co., n Phila, (Pa.) 327, Compare 
Detroit z/. Mutual Gas Co., 43 Mich. 594; 
Booth 7*. Robinson, 55 Md. 419; Meyer 

Johnson, 53 Ala, 324. 

A consequence of this principle, where 
accepted, is, that the franchises of a cor- 
■poration cannot be levied upon by execu- 
tion, although the property of the cor- 
poration may be taken, unless the cor- 
poration would thereby be rendered 
incapable of performing its public duties. 
Gue V, Tide Water Canal Co,, 24 How* 
<U.S.) 257; Randolph 7*. Lamed, 27 N, J, 
Eq. 557; Stewart Jones, 40 Mo. 140; 
Ixmisville Water Co. v, Hamilton, 81 
Ky. 517; Gooch V, McGee. 83 N. Car. 
69 ; Richardson 7?. Sibley, xi Allen 
yx; Susquehanna Canal Co, 7^, 
’ Bonham, 9 W* & S. (Pa.) 27; Foster 7/. 


Fowler, 60 Pa. St, 27. Compme i Ivington 
Drawbridge Co, v .Shepcid, 21 How, (U. 
S.) 1 12; City of PeUchtine r. Haines, 50 
Tex. 538; Youngman 7*, Elmiia etc.. R. 
Co., 65 Pa. St. 27S: Girard Point, etc., 
Co. V. Southwark, etc., CtK, 105 Pa. St. 
251. 

“Such an artificial being,*’ says Cur- 
tis, J., “only the law can create, and 
when created it cannot transfer its own 
existence into another body, nor can it 
enable natural persons to act in its name, 
save as its agents or as membeis of the 
corporation, acting in conformity with 
the modes required or allowed by its 
charter. The franchise to be a corpora- 
tion is therefore not a subject of sale and 
tran.sfer unless the law tiy some positive 
provision has made it so, and pointed out 
the modes in which such .sale and transfer 
may be effected.” 2r Abraham, 71, 

8. In Burton’.s App.. 57 Pa. St. 2x3, 
the court observed; “ The right of alien- 
ation is an incident of ownership, and 
belongs to a corporation as well as to an 
individual, when no restraint is imposed 
in the charter. Dana v. Bank of United 
States, 5 W. & S, (Pa.) 243: Walker 
Vincent* 19 Pa. St. 369; Sutton’s Hos- 
pital, 10 Coke R. 30; Ang. & A, Coro. 
§ 188,” 

4 . Morawetx Corp. (ad Ed.) § 3351 
Musser «*, Johnson* 42 Mo* 74. See 
also, generally, in/ra, Usfi of Corporate 
Seal* 

In Morris v. Keil, ao Minn. 531, the 
clause read; In testimony whereof* the 
said Oxford Female College has caused 
these presents to be signed by the presi- 
dent of its board of directors and coun- 
tersigned by the secretary thereof* and 
its corporate seal to be hereto aJixed* 
this 3d day of November, O. H- 
Stoddard Pres a J- H* Hughes, Seey. A 
statute In that Slate dettafed **that 
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a power under neal.^ A committee empowered by vole of a cor- 
poration to authorize the treasurer to convey real e^tate m,iy com- 
municate such authority orally/'* 

The corporate name should be used and the cornoiati* s<‘al must 
be affixed, though a seal adopted for the occasion has been j)er- 
mitted.® A deed of trust executed by officers of a cor]>oration in 


Tenney Liimbei Co.. 43 N. 11 . 355; 
Burr McDonald, 3 Gratt. (Va.J 215, 
Hopkins 7'. Gallatin Turnpike Co., 4 
Humph. (Tenn.) 403. 

I f the corporation be held to have rati- 
fied the acts of one assuniintj to act as 
its at?ent in scllincf and conveying lands, 
by its knowledge of the fact that he was 
so acting, such ratification would only 
operate as an equitable estoppel, of which 
courts of law cannot take cognisance in 
an action involving the legal title. Stan- 
difer Swann, 78 Ala. 88. 

1 , In Hopkins 7'. Gallatin Turnpike 
Co., 4 Humph. (Tenn.) 403, the court 
observed: The common-law rule, with 
regard to natural persons, that an agent, 
to bind his principal by deed must be 
empowered by deed himself, cannot, in 
the nature of things, be applied to cor- 
porations aggregate. These beings [are] 
of mere legal existence, and their board, 
4(z.f sucA^ are, literally speaking, incapable 
of a personal act. They direct or assent 
by vote; but their most immctiiaU mode 
of action must be by agents. If the cor* 
poration or its representative, the board, 
can assent primarily by v&te alone, to 
say that it could constitute an agent to 
make a deed mfy by deed would be to say 
that it could constitute no such agent 
whatever' for, after all, who could seal 
the power of attorney but one empowered 
by vote?” See, to same effect, Beckwith 
V, Windsor Mfg. Co., 14 Conn. 603. 

In Hopkins v, Gallatin Turnpike Co., 
4 Humph. (Tenn.) 403, it was held that 
where the president of a corporation 
makes a deed on behalf of the corporation 
and affixes the seal of the corporation 
thereto, it will be presumed, in the ab- 
sence of proof, that he was duly author- 
ized by the vote of the board to make the 
deed. The contrary must be shown by 
the objecting party. See also Ang. & A. 
Corp. (nth Ed,) 224, and authorities 
there cited. 

8, Hutchins Byrnes, g Gray (Mass.), 
367. ‘ 

The mere fact that a deed has a cor- 
porate seal attached does not make it the 
act of the corporation, unless the seal 
was placed to it by some one duly author- 
ized, jlSochler v. Black River Falls Iron 
Co., 2 Black ( 0 . S.), 715, 


In Gashwih't * Willis, 33 Cal, 12 
was held that an atitnipud roinejanu 
of lant! was invalid when amhon/ed bs 
a shareholder's meeting, when* the char- 
ter provided that tin* powci.s of the 1 01- 
poration shall he e\et( ised by a boaul of 
trustees ” See Conro 7. Poit Henry lion 
Co., 12 Barb. (K. Y ) 27. 

3 . Miners* Ditch Co, . . Zelletba<h, 37 
Cal. 543; Hutchins Dyriits, Gray 
(Mass,), 367; Flint r Cliiuon (‘o., 12 K. 
H. 430; Tenney v. EasiW’airen Lumber 
Co., 43 N. H, 343; Hatth r. Barr, r 
Hamm, (i Ohio) 3()t>, 

But the corpoiation will be hound by 
a deed sealed with anothet than their 
regular seal, a se.d of anv device, ot a 
paper or wafer without mark, adopted 
by them for the occasion; as where, as 
in this case, the agents for the corjioia- 
tion, signing in its name by them 4IS 
agents, with common seals opposite each 
officer’s name. Tenney Lumber Co,, 
43 N H. 350, 354. See also Mt Ihiniels 
V, Flower, etc., Co., 22 Vt. 274. 

The rule as to the mime is traceable to* 
Combes* Case, 9 Co. 76, and is there 
given: '*2. h was resolved, that when 
any has authority to do any act, that he 
ought to do it in hi.s own name, who 
gives the authority. The attorney can- 
not do it in his own name, nor as hi» 
proper act, but in the name and as the 
act of him who gave the atuh(*riiy. And 
where it was objcrtcci in the ease at bar 
[that] the attorneys have made the sur- 
render in their own names, for the entry 
is Qmd ifthm IViihtlmtfs et hUpAanus^ 
etc., sun urn leddidtrunt^ etc., it was an- 
swered and resolved per Mam 
that they have well pursued their author- 
ity, for first they showed their letter of 
attorney,^ and then they aniAimMe r/f 
per prmf Uterani attimmim dat* 
reddidmtnt, etc., which is as much as if 
they had said» We, as attorneys of T. 
Combes, surrender, etc. And both 
these ways are sufficient: I, as attorney 
of J. S., deliver you seizin; or, I, by 
force of this letter of attorney, deliver 
you seizin. And all that la well done^ 
and a good pursuance of his authority/* 
The rule thus appears very plain; yet 
many decisions based upon ft are really 
contrary to it. It his bdea held that 6 
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their own names by mistake, but intended as the deed of the cor- 
poration, was held capable of being reformed in equity.^ A deed 
signed by all the corporators but not in the statutory mode has 
been held bad.^ Where the president or other officer of a corpora- 
tion executes a deed in his own name and under his own seal, it is 
invalid, because not the deed of tire company.® The deed of a 
corporation can be proved only by proving that the seal affixed is 
the seal of the corporation, or that it was affixed as the corporate 

a deed is in the name of a corporation, C. C., their treasurer, reciting that it was 
or other principal, executed by a duly executed by him in behalf of the company, 
authorized agent, and purporting to con- and as their treasurer, duly authorized 
vey the property of the principal, yet if for that purpose, and signed and sealed 
the concluding clause of the deed is, “ In by him with his own name and seal, fol- 
witness whereof I have set my hand and lowed by the words “ treasurer of the 
seal,” and the deed is signed by the New England Silk Company,” was held 
agent, it is not to be regaided as exe- not a deed of the corporation. And 
cuted in the name of the corporation or Warner v. Mower, ii Vt. 390 (1839), was 
principal named, but is entirely inopera- distinguished from the prevailing de- 
tive, notwithstanding the agent adds to cisions by the Vermont statute of 1815, 
his name agent, or attorney, for the prin- providing that private business corpora- 
cipal, naming him. tions might convey “ by deed of such 

Thus in Hatch’s Lessee v, Barr, i president reciting the vote of the cor- 
Hamm. (i Ohio) 390, a conveyance exe- poration,” the Vermont court conceding 
cuted by Spencer as agent in his own that the common-law rule was probably 
name and under his own seal as presi- different. 

dent, was held not to be a valid deed of In Isham v. Bennington Iron Co., 19 
the corporation. The court said; “ The Vt. 230, this statute of 1815 was said not 
grantors named in the deed do not exe- actually to require conveyance by an 
cute it.” Other cases are collected in i officer called a president. “ It does not 
Am. Lead. Cas. 722 et seq, seem very important what the name of 

1 In West V. Menard Co. Agr. Board, the oflScer or agent is, or whether behave 
82 111. 205, Scott, J., said; ** Equity pos- any name; but the essence of the requisi- 
sesses full power to reform the deed of tion is, that the deed must be executed 
trust to make it conform to the agree- in pursuance of some vote of the cor- 
ment of the parties. The deed was exe- poration, and that this vote must be re- 
cuted by the proper officers, for and on cited in the deed.” 
behalf of the corporation. In equity, it Also in this last case a V ermont 
was the deed of the corporation itself, of 1797, requiring the deed to be ** signed 
The demurrer admits these facts. The and sealed,” was held not complied with 
informality insisted upon is clearly the by a deed signed by one as “ chairman,” 
mistake of the scrivener,” etc. and the fact that the corporate seal was 

2. Wheelock v. Moulton, 15 Vt. 519. set against the agent’s name gave no vir- 
See Isham v. Bennington Iron Co., 19 lue to the deed. The signing must be 
Vt. 249. of the corporation's name. P. 251 et 

8. In Hatch v. Barr, i Hamm. (Ohio) seq. 

390, a wel I-kno wn case, Spencer executed Bearing some resemblance to the above- 

the deed as agent in his own name under mentioned Vermont act of 1815 is the 
his own seal as president, and the court Georgia statute chartering the Hawkins- 
observed: “The grantors named in the ville Bank, and providing that “the bills 
deed do not execute it. ” obligatory and credit notes, and all other 

In Zoller v. Ide, i Net. 439, the deed contracts whatever, on behalf of said 
ran. ‘*I,Thos. H, Benton, Jr., President corporation, shall be binding upon the 
of the Sulphur Springs Land Company, company, provided the same be signed! 
do hereby convey,” etc., and was signed by the president and countersigned or 
by him in the same way. Held, that it attested by the cashier of the said cor- 
failed to pass title. See also Metropolis poration,” Under this charter it was 
Bank v. Gutischlick, 14 Pet. (U. $.) 19. held that a deed of land, made by the 
In Brinley v. Mann, 2 Cush. (Mass.) president and countersigned by the cash- 
337, an instrument purporting to be the ier, was a good conveyance. Veasey z/. 
deed of the New England Silk Co., by Graham, 17 Ga. 99, 

4 C. of L— 16 241 
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seal by an officer of the corporation or other person, thereunto 
duly authorized.’* Where the Statute of Frauds would render 
void a conveyance made by an individual, the same principli's would 
apply to a corporation.**^ 

8* Acknowledgment of Corporate Deeds. — The certificate should 
state the po.sition of the officer affixing the corporate seal, his 
authority, that he knows the corporate seal, and that the same is 
affixed to the conveyance by order of the boaid of directors or 
other trustees of the corporation, and that he subscribed his name 
thereto as a witness of the execution thereof.** Wliere no statute 
regulates the execution and acknowledgment of corporate deeds, 
the officer affixing the seal is the party executing the deed within 
the meaning of statutes requiring deeds to be acknowledged by 
the grantor.^ 

I. TTse dp GDEPORATE Seal ^ — At common law , w hen a ct m oration 
is duly created, it is tacitly annexed as an incident that it may have 
a seal and may make or use what seal it w’ill and this statiMUent 
€xprcs.se.s the law* as it is to-day.’' It \va*i also a doctrine ol the 
common law, that a corporation spoke alone by its coinimm seal, 
and its contracts and acts were only valid when its seal was affixed 
by a duly authorized agent but this rule has been wholly dis- 
carded.^ For it has been substituted the univenNil rult‘, that a 
corporation is like an individual in its capacity to contract, apptnnt 
agents, and incur ordinary liabilities, and that the usi‘ of ,1 seal is 
only necessary where its use would be required from an individual,*® 

1 . Osborne Tunis, 25 N. J Law, 633. erton, T4 Allen (Mti'sh.). 381, the roiirt 

2 . Smith Morse, 2 Cal, 524. observed: *‘The line must he drawn 

S, Lovett V. Steam Saw Mill Assoc., 6 somewhere, ami we are satisfied to draw 

Paige Ch. (N. y.) 60. it so as to exdude wiiuen nr printed 

In Frostburg Mut. Building Assoc. 7^ scrawls, scrolls, nr tleviecs; Imt so as to 
Bruce, 51 Md. 508, the certificate of the include an actual and permanent impress 
justice stated that the attorney of the sion upon the subsiame ol the pajier of 
corporation appeared and acknowledged the common seal of a rt*ip<traiion ” See 
the mortgage to be his act and deed,Jn- also Hates v. Boston, etc., R. Co., 10 
stead of the act and deed of the corpora- Allen (Muss.). 251; Haven 7*. Grand 
tion. ITAd, that the acknowledgment Junction R. Co„ 12 Allen (Mass.), 337; 
Tvas aided by intendment, and ihui it Allen v, Sullivan R. Co., 32 Nf. H. 446. 
should be read and understood as the *?. Ransom v, Stoninglon, etc., Bank, 
acknowledgment of the corporation by 13 N. J. Eq. 21s; South Baptist Soc. v, 
Its attorney, according to what was the Clapp, 18 Barb. (N, Y.) 36; Bank »». 
wianifest intention. See also Muller v, Rutland, etc., R. Co„ 30 Vt, I5<); Tenney 
Boom, 63 Tex. 91; Monroe v, Arledge, r. East Warren, etc., Co., 43 N, H. MV 
:23 Tex. 480; Epprichi v, Nickerson, 78 Kansas City r. UimnUmi. etc.. R. Co.. 77 
Mo. 483; more fully cited under Ac- Mo, i8o; Johnston v. Crawlev, 2$ Ga. 
KNOWLBDGMENTS, I Am. ^ Eng. Encyc. 316; Charleston v, Morehemf, 2 Rich, 
of Law, 159, 160.^ (S. Car.) 450. 

4 . Kelly w, Calhoun, 95 U. S, 710. S, Arnold p, Mavor of Poole. 4 Man. 

5. See generally, Powers as to & G. 8(>o; Mayor of Ludlow 7 *, Charlton, 
Real Estate; Conveyances by Cor- 6 M. W, 815. 

PORATIONS. 0 . 2 Kent’s Com. a88: Bank of United 

a Co. Litt. 250«; Com. Dig. Fran- Stales Dandridge. i a Wheat fU. S.)64. 
chise, F. 13; Case of Sutton's Hospital, XO, Gottfried f/. Miller, 104 U. S. 521; 
EoCo. -R, so h X Kyd Corp. 259. Fleckner v. Bank of United States, 8 

OharaeterofSeal— 'In Hendee«'. Pink- Wheat. (U, S.) 338; Chesapeake, ere.. 
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Substantially the same rule prevails in Eiiglajid.^ 

A conveyance of real property must purport to be made and 
executed by the corporation acting by its duly authorized agent. 
But in matters of simple contract the rule is not so strict, and an 
execution of an instrument will be inferred from the general prin- 
ciples of the law of agency.* 

An agent, acting for the corporation in affixing a seal to an 
instrument, is no longer, as at common law, required to have a 
power under seal.® This has been applied to an attorney or 
solicitor who prosecutes a suit for a corporation,^ or who consents 
to a reference to arbitration.^ The corporate seal may be affixed 
by any agent properly authorized.® 

An appeal bond of a municipal corporation was sufficiently 
sealed with the private seal of the president of the board of 
selectmen where there was no common seal, and the corporation 
could contract without one.*^ An agreement made by the agent 
of a corporation is a contract of the corporation, although made 
without any resolution of the board of directors, and though the 
seal used was the private seal of the agent, if the agent was 
authorized to execute it, or the company ratified his act.^ The 
act of trustees of a corporation in signing their names separately 
to a lease and affixing the corporate seal separately to each name 
is a good execution of a lease, their action being considered 
unnecessary, but not as vitiating the lease.® 

The presence of a seal gives rise to a prima facie presumption 


Canal Co. r. Knapp, 9 Pet. (U, S.) 541; 
Bank of Metropolis v. Gottschlick, 14 
Pet. (U. S ) 19; Trustees, etc.,^/. Moody, 
<62 Ala. 389; Crowley Genesee Mining 
Co.. 55 Cal. 273; Savings Bank Davis, 
8 Conn, I91; Bancroft v. Wilmington 
Conference Academy, 5 Del. 577; Maher 
Chicago, 38 111 . 266; Town of New 
Athens v. Thomas, 82 111 . 259; Trustees, 
etc., V. Johnson, 53 Ind. 273; Maine Stage 
Co.zf Longley,i4 Me.444; Budget zf Bank, 
etc., 26 Me. 428; Santa Clara Mining 
Assoc. Zf. Meredith, 49 Md. 389; Petrie 
7 f. Wright, 14 Miss. 647; Buckley z/. 
Briggs, 30 Mo. 452; Goodwin zf. Union 
Screw Co., 34 N. H. 378; Crawford z/. 
Longstreet, 43 N. J. Law, 325; Whitford 
v. Laidler, 94 N. Y. 145; Sheldon zf. 
Fairfax, 21 Vt. 102. See also, 
Powers as to Land; Conveyances by 
Corporations. 

1 . Austin Zf. Guardians of Bethnal 
Green, L. R. 9 C. P. 91; Reuter v. 
Electric Telegraph Co,, 6 El. & Bl. 341. 
Compare Freud v. Dennett, 27 L. J. C. P. 
314; Diggle z', London, etc., R., 5 Exch,442. 

2 . Musser zf. Johnson, 42 Mo. 74. 

3 . Bank of United States tf, Dandridge, 
12 Wheat. (U. S.) 64; Despatch Line 


Bellamy Mfg. Co., 12 N. H. 205; Santa 
Clara, etc.. Assoc, v. Meredith, 49 Md. 
389; Trundy v. Farrar, 32 Me. 225. See 
also, supra^ Powers as to Real Estate; 
Conveyances by Corporations. 

4 . Osborn z\ Bank of U. S., o Wheat. 
(U. S.) 738. 

5 . Paret v. Bayonne, 39 N. J. Law, 559, 
Compare Cape Sable Company’s Case, 3 
Bland, 606. 

6. Bason v. Mining Co., 90 N. Car. 
417; Morris v. Keil, 20 Minn. 531. See 
also, supra. Powers as to Real Estate; 
Conveyances by Corporations. 

7 . In Deberry 7/. Holly Springs, 35 
Miss. 3S5, it was held, where the charter 
of a municipal corporation authorized it 
“ to have a common seal and to contract 
under the same or without it,*^ an appeal 
bond of the corporation was sufficiently 
sealed with the private seal of the 
president of the board of selectmen, if 
there be no common seal. 

8. Eureka Clothes Wringing Mach. 
Co. V, Bailey Washing & Wringing Mach. 
Co., II Wail. (U. S.) 488. 

9 . Jackson v. Walsh, 3 Johns, (N. Y.) 
226; Clark z}. Farmers’ Wool Mfg. Co., 
15 Wend, (N. Y.) 256. 
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that it was affixed by proper authorit}".'^ But this statement of the 
rule is criticised by an able writer.*-^ The mere fact, however, that 
an instrument has the corporate seal attached does not make it the 
act of the corporation, unless the seal was placed to it by some one 
duly authorized.® A ratification by the corporation of an oflkor’s 
use of the corporate seal may be presumed under certain circum- 
stances/^ The burden of proof is on the parly impcachinj^, and 
the seal is prima facie evidence that officers did not exceed their 
authority/'^ 

The effect of affixing the .seal of a corporation to a contract is 
the same as when a .seal is affixed to the contract of an individual: 
it renders the instrument a specialty.® It has also been held^ 

1. Indianapolis, etc., R. Co. 7^ Morgan- 5 . Morris Keil, 20 Minn. *^31; Flint 

stern, 103 111 . 149; Wood 7'. Whelen, 93 v. Clinton Co., 12 N. H. 434; Ttniney 

111 . 153; Southern, etc., Assoc, v. Busia- Lumber Co., 43 N, 0 . 534; Lovett %k 
menie, 52 C.il 192; .Solomon’s Lodge 7/. Steam Saw Mill .^ssoc., 6 Paigt^ (M. Y.), 
Montmollin 58 Ga. 547 ; St. Louis Public 60; Koehler Black Riv<*r Falls Iron 
Schools^/. Risley. 28M0. 415; Chouqueite Co.. 2 Black (U. S.), 717; Lrugett 
V. Baruda, 28 Mo. 491; 'trustees, etc., New Jersey M. h H. Co.. Saxi. Ch. (N. 
V, McKechnie, go N. Y. 618; St, John’s J.) 550; St. Louis, etc., Co. 7'. Ridley, 28 
Church 7/. Steinmetz, 18 Pa. St. 273, Mo. 419; Choquette r*. Hut tula, 28 Mo. 

0. ** The meaning of the.se statements 497; Mu.sser7/, )ohnsc>n, 42 Mo. 74; Reedl 
is not perfectly clear. The seal of a 7/. Bradley, 17 III. 325; Union Gold Mine 
corporation certainly possesses no mys- Co. v. Bank. 2 Col. 226. 
terious virtue not possessed by other Denman, C, J.. in Hill 7». Manchester 

seals; and a contract under seal executed Salford Water Work.s Co,, 5 H. ^ Ad. 

by the agents of a corporation is subject 874. observed: “The phiniiff proved 
to the same rules of evidence and of that the common seal of the company was. 
law as a similar contract executed by the affixed to the bond by the officer who had 
agents of an individual In order to the legal custody of it. and so thtew upo» 
prove the execution of a contract pur- the defendants the burden of cle.nl y prov- 
porting to have been executed under the ing that it was not set by their anthoriiy,” 
corporate seal, two facts must be shown: To same effect; McCracken r. San Fian* 
first, it must be shown that the agents by cisco, 16 Cal. 638; Levering 7». Mayor, 
whom the contract purports to have been etc., of Memphis, 7 Humph. (Tenn.) 553; 
executed were in fact agents of the cor- Turnpike Road 7 k Myers. 6 S & R. fPa,> 
poration, having authority to execute the 12; Leggett v. H. j, Mfg., etc., Co., i 
contract in question, or contracts of that SdXt. Ch. R. (N. J.) 541; Lovett ?» Steam 
general description; and, secondly, it Saw Mill Assoc., 6 Paige (N, V.), 54; 
must be shown that the signatures are BurriU ff. Nabant Bank. 2 Met (Mass.) 
genuine, or, in other words, that these 163. Perhaps amim: Miller ?», Kwer, 27 
agents did actually execute that particular Me. sot); Johnson 7'. Bush, 3 Barb. Ch. 
contract. The mere circumstance that a (N. Y.) 207; “ but the latter is not so con- 
seal was affixed to the contract would sidered,” says Cope. J,. in McCracken 
evidently not tend to establish either one San Francisco, 16 Cal 63B, 
of these facts. Moraweu Corp. (ad 0 . In Clark v. Farmers’ Mfg. Co., 1$ 
Ed.) § 340. Wend. (N. Y.), it was held that the effect 

8 Koehler Black River, etc., Co., of affixing the seal of a corporation to a 
2 Black (U. $.), 715; Bank of United contract is the same as when a seal is af* 
States V, Dandndge, 12 Wheat. (U, S.) 64. fixed to the contract of an individual: it ren* 
4 , A ratification of the use by the ders the Instrument a specialty. Further, 
treasurer of the corporate seal on notes that the agents of a corporation may 
may be presumed where a committee of enter into contracts under the corporate 
the directors pronounced the notes genu- seal for the payment of money, in further* 
ine; where interest was paid on them, ance of the business of the corporation; 
and reports stating this fact were accep- it is not necessary they should subscribe 
ted* St. James' Parish v, Newburyport, their individual names to the contracts, 
etc., Horse R. Co., 14X Mass. 500. but their doing so will not vitiate the 
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although not without objection,^ that the common-law rule that an 
instrument under seal imports a consideration, applies as strongly 
to one made by a corporation acting within its powers, as to a 
natural person.® 

J. PowEUS AND Liabilities AS TO Contracts. —It is a well-settled 
principle that corporations have implied power unless restrained by 
law, and except as so restrained, to make all such contracts as will 
further the objects of their creation,^ and that their dealings in this 
regard maybe like those of an individual seeking to accomplish the 
same ends.^ This principle is directly or impliedly recognized in 
countless cases which are referred to under other branches of this 
title. They have no powers as to contracts except such as are ex- 
pressly granted or necessarily implied,'^ and their contracts must 
be made in the manner authorized by their charter.® While a 
corporation can have no legal existence out of the boundaries of 


•corporate act. See also Boone on Corp. 
•§ 50, citinj? Benoist v. Carondelet, 8 
Mo. 250; Porter v. Androscoggin, etc., 
R. Co., 37 Me. 349; Merritt v. Cole, 9 
Hun (N. Y.). 98; Clark v. Wool Mfg. 
Co., 15 Wend. (N. Y.) 256; Steele v, 
Oswego, etc,, Mfg. Co., 15 Wend. (N. Y.) 
265. “These cases do not state the law 
of to day so far as they hold that prom- 
issory notes are not negotiable because 
under the corporate st*al.” Morawetz 
Corp. (2d Ed.) § 341, note. 

That the seal of a corporation is equally 
appropriate as a means of evidencing its 
assent to be bound by a simple contract 
as by a specialty, see Cent. Nat. Bank v. 
Charlotte, etc., R Co., 5 S. Car. 156; s. 
c,, 22 Am. Rep. 12. 

1 . Morawetz Corp. (2d Ed.) § 341, 

2 . Siurtevant v. City of Alton, 3 Mc- 
Lean (C. C.), 395; Royal Bank, etc., v. 
Crand Junction, etc., R. Co., 100 Mass. 
445 * 

3 . Morawetz Corp, (2d Ed.) | 336, ciU 
ing Whitewater, etc., Canal Co, v* 
Vallette, 21 How. (U. S.) 424; Barry v. 
Merchants' Exch. Co., i Sand. Ch. (N. 
y.) 289; Thompson v. Lambert, 44 Iowa, 
239; Old Colony R. Co. v, Evans, 6 Gray 
(Mass,), 38; Scottish, etc., R. Co, v, 
Stewart, 3 Macq. 415* 

Boone on Corporations, par. 43, ciiing 
Galena zk Corbith, 48 III. 423; Strauss 
Eagle Ins. Co., 5 Ohio St. 59; Seibrecht 
V. New Orleans, 12 La, 496; Brooklyn 
Gravel Road Co. v. Slaughter, 33 Ind. 
185; Weckler v. First National Bank, 4R 
Md. 581; Goodrich v, Detroit, 12 Mich. 
4279; Douglass V. Virginia City, 5 Nev. 
147; Broughton v. Manchester Water 
Works Co., 3 Barn. & Aid. i; Bateman 
-Zf, Mayor, etc,, 3 Hurl. Be, N. 322, 


4 . Boone on Corporations. § 43, 

Union Water Co. v. Murphy's Flat Plum- 
ing Co., 22 Cal. 620; Feeny v. People’s 
Fire Ins. Co., 2 Robt. 599; State Bank 
V, Cape Fear Bank, 13 Ired. (N. Car.) 

75. 

A corporation without special author- 
ity may dispose of land, goods, and 
chattels, and in its legitimate business' 
may make a bond, mortgage, note or 
draft, and compositions with creditors, 
or an assignment for their benefit, except 
when restrained by law, Whitewater 
Valley Canal Co. v, Vallette, 21 How. 
(U. S.) 4 I 4 * 

5 . In Weckler First National Bank, 
42 Md. 581, the court said: “In decid- 
ing whether a corporation can make a 
particular contract, it must be considered, 
in the first place, whether its charter or 
some statute binding upon it forbids or 
permits it to make such a contract; and 
if the charter and valid statutory law are 
silent upon the subject, in the second 
place, whether the power to make such a 
contract may not be implied on the part 
of the corporation as directly or incident- 
ally necessary to enable it* to fulfil the 
purpose of its existence; or whether the 
contract is entirely foreign to that pur- 
pose; a corporation has no other powers 
than such as are specifically granted, or 
such as are necessary for the purpose of 
carrying into effect the powers expressly 
granted.” 

6. Power to Coutraot.—A corporation 
can make no contracts and do no acts, 
either within or without the State which 
peates it, except such asare authorized by 
its charter, and in such a manner as the 
charter authorizes. Bank of Augusta z/* 
Earle, 13 Pet (U. S ) 519. 
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the sovereignty by which it is created, its residence in one State 
creates no insuperable objection to its power to contract in another 
State.’^ Whenever a corporation makes a contract, it is a contract 
of the legal entity and not a contract of the individual members, 
and the only rights it can claim are those which are given to it as 
a legal entity.'*® Nearly every question which ari-ses in litigation as 
to corporate liability upon contracts involves such considerations 
as whether or not the contract is nltra vira? and, since all cor- 
porate acts and contracts arc performed or made by its officers or 
agents,* whether or not the corporation is bound by an e.xpress 

1. Bank of Augusta v, Earle, 13 Pet. for ceasing to exercise its fninchises. 
(U. S,) 519; Runyan v. Coster, 14 Pet. Ildd^ an illegal transaction, which equity 
(U. S.) 122; American & For. Ch. Union would enjoin at the instance of a stock- 

Yount, loi U. S. 352, See, generally, holder ot the corporation uhich was to 
Foreign Corporations. pay the money. I.eslie xk Lorillard, 40 

2 . Bank of Augusta v. Earle, 13 Pet. Hun (N. Y.), 392. 

(U. S.) 519. Although there may he a def<‘Ct of 

3 . A corporation cannot enforce an power in a corporation to make a con- 

executory contract made in excess of its tract, yet if ir is nor in violation ol its 
powers, Nassau Bank z/. Jones, 95 N.Y. charter or of any statute, and the cor- 
ns. poration has by us promise induced a 

Provisions in the charter of an insur- party in execution of the contract to c\ 
ance company merely enabling in their pend money and jierform his part there- 
character are not restrictive of the gen- of, the corporatifiii is liable on the con- 
eral power to effect contracts in any law- tract, Hitchcock Clalvcston, (>(> U, S. 
ful and convenient mode, Relief Fire 341, 

Ins. Co. of N. Y. V, Shaw, 94 U. S. 574. In the absence of proofshowinga want 
A court of equity will not, at the suit of authority on the part oi a corporation 
of a corporation, set aside a lease made in making a contract, or of a violation of 
by it to one of its directors after it has its charter, a claim that the contract is 
been executed over seven years before ti/im mns will not be upheld; every pre* 
any objection is made to it. and has, sumption is to the contrary. Ritler Life- 
during this time, been repeatedly ratified. Raft Co. v. Roach, 97 N. Y. 378. 
and after a release of all claims executed In a suit for money Itianed a corpo- 
by the corporation to the lessee on a full ration, and used by ii, the corporation 
and final settlement between the parties, cannot plead that it exceeded its statutory 
there being no evidence that the settle- power to contract debts, or. that the offi- 
ment was obtained by fraud or any im- cers negotiating the loan were not prop- 
proper conduct of either party, although erly authorized. Connecticut River Hav- 
ihe lease was executed in excess of the ings Bank v, Fiske, Co N. H. 303. 
powers of the corporation. Pneumatic 4 . A corporation can act only by its 
Gas Co. V. Berry, 113 U. S. 322. agents or servants. Barnes of 

Although a corporation has exceeded Columbia, 91 U. S. 540; Maxwell v. Same, 
its corporate powers in making a contract 91 U, S. 557. 

of lease for a period beyond the terra of Persons dealing with the managers of 
its existence, where the lessee remains in a corporation must take notice of the 
possession of the property, a note given limitations imposed upon their authority 
by him as a compromise for the notes by the act of incorporation. Pearce v, 
originally given as the price of the lease Madison & L R. Co., 21 How, (U. S.) 
will be valid. Northern Liberty Market 441. 

Cq. u. Kelly, 113 U. S. 199. One who makes a special contract with 

Certain residents of a county bound the manager of a corporation is bound to 
themselves for enough to pay for a right notice limitations on the manager*® an- 
of way, and the company constructed the thority. Smith r. Co-operative Dress 
road. that the promisors could not Assoc,, 12 Daly (N. Y.), 304. 
plead niira vires, Chicago 3 c Atlantic R. Rules and regulations of a corporation 
Co. V, Derkes, 103 ln 4 580. that no contracts shall be binding upon 

A steamship corporation agreed to pay the corporation which arc not in writing, 
money to another steamship corporation signed by its president, cannot affect 
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or implied ratification of its agents" acts.^ The principles to be 


contracts made by third parties with 
agents of the corporation, without notice 
of such rules. A verbal contract with the 
road-master of a railroad company to 
deliver ties, timber, etc., on the line of 
the road, to be inspected once a month, 
and, if received, to be paid for at cur- 
rent prices, such contract to last until the 
contractor is notified to stop, is not 
within the Statute of Frauds, requiring 
contracts not to be performed within a 
year to be in writing. Walker v, Wil- 
mington, C. & N. R. Co. (S. Car.), i So. 
E. Rep. 366. 

An innocent party is not affected by 
any defect of authority or other irregular- 
ity on the part of those acting for a 
corporation, if the contract could be valid 
under any circumstances. Merchants’ 
National Bank v. State National Bank 
of Boston, 10 Wall. (U. S.) 604. 

Whenever a corporation aggregate is 
acting within the scope of the legitimate 
purposes of its institution, all parol con- 
tracts made by its authorized agents are 
express promises of the corporation; and 
all duties imposed on them by law, and 
all benefits conferred at their request, 
raise implied promises, for the enforce- 
ment of which an action lies. Bank of 
Columbia v, Patterson, 7 Cranch (U. S.), 
299; Chesapeake, etc.. Canal Co. v, 
Knapp, 9 Pet. (U. S.) 541. 

Where a contract was made with a 
committee of a corporation who signed 
their own name, adding their description 
as committee, etc., and the other party 
in the negotiation addressed them in the 
name of the corporation, it was held to 
create a corporate, not an individual, 
liability. The intent alone was material; 
and It was held clear that both parties 
understood and meant that the contract 
was to be, and in fact was, with the 
corporation. Whitney v, Wyman, lox 
U. S. 392. 

Where a director of a corporation 
assumes a power never delegated, such, ^ 
for instance, as to tell a merchant that' 
the corporation will be responsible for 
goods furnished to an employee of the 
corporation, the merchant cannot charge 
the corporation for goods furnished in 
the belief that the corporation would pay 
for them. Rice v. Peninsular Club, 52 
Mich, 87. See also Woman’s Christian 
Temperance Union v, Taylor, 8 Col. 75; 
Maupin z/. Virginia Lead Mining Co., 78 
Mo. 24; Dale v, Donaldson Lumber Co. 
(Ark,), 2 S. W, Rep. 703; Peterborough 
R, Co. V, Nashua, etc., R. Co,, 59 N. H- 
3B5^ 


A contract between two corporations 
is not void because all of the directors 
of one of the corporations are members 
of the board of directors of the other 
corporation. Alexander v, Williams, 14 
Mo. App. 13. 

1, A corporation, like an individual, 
may ratify the acts of its agents done in 
excess of authority. Marshall County 
V, Schenck, 5 Wall. (U. S.) 772. 

A contract may be ratified by the 
stockholders of a corporation if it is 
made with full knowledge of all the 
material facts, although in ignorance of 
the legal effect of such facts. Kelley z/* 
Newbaryport & Amesbury Horse R. Co., 
141 Mass. 496. 

A corporation may ratify an act of its 
agent which it could have authorized. 
Greenleaf v, Norfolk Southern R. Co., 
qi N. Car. 33. See also Poole v. West 
Point Butter & Cheese Assoc., 30 Fed. 
Rep. S13; Indianapolis Rolling Mill Co. 
V, St Louis, etc., R. Co., 7 Sup. Ct. Rep. 
542; Bancroft v, Wilmington Conference 
Academy, 5 Del. 577. 

Where a corporation sues to set aside 
a contract claimed to have been agreed 
to by Its directors in fraud of its rights, 
the other party to the contract cannot 
contend that the acquiescence of the cor- 
poration precludes its action. Metropol- 
itan Elev. R. Co. V, Manhattan Elev. R. 
Co., II Daly (N. Y.), 373; s. c., 14 Abb. 
N. Cas. (N. Y.) 103. 

In an action on a contract executed by 
the president of the defendant corpora- 
tion, without authority from the directors, 
where the plaintiff has performed all the 
acts required of him by the contract, and 
relies on the acquiescence of the directors 
as a ratification, a charge that “ all direc- 
tors are presumed to know what it is 
their duty to know, what they are able 
to know, and what they undertook to 
know when they accepted the position,”' 
and “that, in the absence of direct and 
positive evidence of the knowledge of the 
directors, 'jurors have the tight to assume 
that they are doing what they were ap- 
pointed to do, and that they know what 
they were appointed to know,” is erro- 
neous. The party relying on a ratifica- 
tion must show that the directors, or a 
majority of them, actually knew of the 
contract and its terms, and with such 
knowledge acquiesced in it. Murray v. 
C. N, Nelson Lumber Co. (Mass.), 9 N* 
E. Rep 634. 

Where a corporation has sold its pfop^ 
erty without legal authority to make the 
sale, an objection cannot be raised after 
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applied to the contracts of corporations which relate to its prop* 
erty,’ such as land/-^ the power to borrow money,'* powers and lia- 
bilities as to negotiable instruments,'* the use of the corporate 
seal,*'* etc,, are treated elsewhere in this article, and to state them 
here would be needless repetition. 

Liabilities of a corporation arising out of the acts and contracts 
of its officers will be treated under the title Ol’KU'ERh oK Pki- 
VATK Corporations. 

The principles to be applied in determining when and how far a 
contract of a corporation is ultra virvs will be treated under the 
title Ultra Vires. 

K. MlSCElXAKEOns PoWEES. — A corporation created for insuring 
property has no power to engage in banking.^ A life or fire insur- 
ance company cannot issue marine-insurance policies^ A life and 
accident insurance company cannot issue fire-inHuranc<‘ policies.*^ 
Corporations cannot form a partnership unless express!)" autlun- 
ized,® but they may become estopped from interpi^sing such a de- 
fence when sued upon a joint contract.*® A corporation, as well as 
a natural person, may become a joint owner of a ferry if its charter 

the contract has been subsequently car- such other ihinqs as are incideniAl to, 
tied into effect by the consent or ratifica- and necessaiy in. the manat*:em<*nt of that 
tion of all parties interested in the sub- business,” this did not authoii/e the com* 
ject-matter of the sale. Chicago, R. 1 . pany to subscribe to the stock id it sav- 
& Pac. R. Co. V, Howard, 7 Wall, ings-bank andbuild mg association, 

(U. S.) 392. 7 AV Phwnix idle Asbur, Soc., 2 J. & 

One who has contracted with a de facto H. 441. 
corporation, either by making a subscrip- 8. Ashton z\ Burbank, 2 Dill, (C. C.) 
lion or otherwise, is estopped to deny its 435. 

regular organization. Chubb z/, Upton, 9 . Burke 7\ Conconl, etc.. R, Co,, 8 
95 U. S. 665; Frost 7/. Frostburg Coal Am. & Eng. R. R Ca<5. 552; State 7'. 
Co., 24 How. (U. S.) 278; Douglass Concord, etc., R. Co., 13 Am. iSc Eng. R. 
County V, Bolles, 94 U. S. 104; Leaven- R. Cas. 94: Morris Run Coal C<n 7 '. Bar- 
worth County 7?, Barnes, 94 U, S. 70; clay Coal Co., 68 Pa St, 173; Smith t', 
Casey Galli, 94 U. S. 673; Close v. Smith, 3 Desau. Ch (S. Car ) 357. But 
Glenwood Cemetery, 107 U. 8*466. see Allen v Woonsocket Co., u R. L 

1. See supra this title, General 288; French Donohue, 29 Minn. iu. 

Powers as to Propkrtv. 10. Catskill Hank?', C»ray,M Harh.fN. 

2 . Stt supra this title, Powers as to Y.)47r, Marine Bank 7^ Ogden, 29 111 , 

Land, 24S; Racine, etc, R. Co, v. Fanners*, 

3 . See supra this title, Power to etc., Co., 49 III. 331. 

Borrow Money. Defendant cotporatlon, chartered to 

4 See supra this title. Powers and constiuci and operate a railroad between 
Liabilities as to Negotiable Instru- Savannah and Macon, and to organize 
MENTS. ^ and carry on a banking buf.incs»s, ticid 

5 . See supra this title, Use of Cor- to have no authority to enter into a part- 
FORATE Seal. nership with a private individual to pur- 

0 . Blair v. Perpetual Ins. Co., 10 Mo. chase and run a steamboat on the Cbaita- 
559; Grand Lodge u, Waddill, 36 Ala. hoochee river, forming no part of its 
^313; Chambers u. Falkner, 65 Ala. 448. route, and that it could not defeat liabili- 
Compare VJ^ddilW, Alabama, etc., R. Co., ty for an injury caused by the negligence 
35 Ala. 323. of an oflScer on a steamboat with the plea 

In Mechanics*, etc., Savings Bank o, that the running of the steamboat was 
Meriden Agency Co., 24 Conn. X59, ultra mres, it being chartered only as a 
where a charter authorized the corpora- railroad and banking company. Central, 
tion "‘to do a general insurance i^ency, etc., R. &: Banking Co. v. Smith, 76 Alsu 
commiswion and brokerage business, and 572; s. c., 52 Am. Rep. 353. 
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buy patent rights to compete in business.^ A corporation formed 
for the manufacture of spermaceti candles may purchase State 
bonds and engage to pay for them at a future da)-.'* A boom 
company authorized to maintain a boom in a river wherever it 
should think best cannot obstruct navigation, alleging that it could 
not otherwise enjoy its privileges.* Corporations, as the owners 
of vc'sels, whether sail vessels or steamers, may maintain a salvage 
suit.* The power to have a board of directors is inherent in all 
private corporations. No special power need be conferred by 
statute.* 

L. llABlllTY SOB Tobts. — It w-as formerly held that a corpora- 
tion, having no soul, could not do a moral act, and therefore could 
not De liable in tort ; but that doctrine is entirely obsolete,® and is 
regarded as more quaint than substantial.’' It is now well settletl 
that corporations will be held to respond in a civil action at the 
suit of an injured party, for every grade and dc.scription of forcible, 
malicious, and negligent tort or wrong which they commit, however 
foreign to their nature or beyond their granted powers the wrong- 
ful transaction or act may be.® It has often been held that in 


1. AV British, etc., Cork Co., L. R. i 
Eq 231. 

Railroad companies may adopt im- 
provements. Mayor of Norwich v. Nor- 
folk R. Co. 4 El. & B. 397. 

A corporation incorporated to turn gun- 
stocks has implied authority to purchase 
a previously existing patent for turning 
gun-stocks and all other irregular forms. 
Blanchard’s Gun Stock Factory v. War- 
ner, r Blatchf. (C. C.) 277. 

0. Indiana z'. Woram, 6 Hill (N. Y.), 
33 ^ 

8. Plummer v, Penobscot Lumbering 
Assoc., 67 Me. 363. 

In Boom Corporation v. Whiting, 29 
Me. 123, it was held that driving lumber 
was not within the scope of a company 
authorized to boom lumber. See also 
Boom Companies, 

4 . The Blackwall v, Saucelito, W, & 

S. T. Co., 10 Wall, (U. S.) i; The Ca- 
manche Coast Wrecking Co., 8 Wall. 
(U. S.) 448. 

0 , Hurlbut V. Marshall, 62 Wis. 590. 

6. Johnson v* St. Louis Dispatch Co., 
« Mo. App. S70; Green v. London General 
Omnibus Co., 7 C. B. N, S. 290. 

The opinion of Manwood, C. B„ in 12 
James L, was this, as touching corpora- 
tions: **that they were invisible, im- 
moriall, and that they had no soule; and 
therefore no Subpoena lieth against them, 
because they have no Conscience nor 
soule; a Corporation, is a Body aggre- 
gate, none can create soules but God, 
but the King aeates ihtm, and therefore 


they have no soules; thf*y cannot sptvtk, 
nor appear in Person, but by Attorney, 
and this was the opinion ot Manw<»od, 
Chief Baron, touching (A)rporanous.** 

7 . Barry, J., in CnuUci’s Ca'^e, <> \V. 
L. T, Rep. 20(). 

8 New York, etc., R. Co. 7 \ Schuyler, 
34 N. Y. 49; National Bank Giaham. 
100 U. S.699; Peebles Paiapsco Guano 
Co., 77 N. Car. 233. See also authori- 
ties cited in succeeding notes* 

In Brokaw r. N. J. R.. etc., Co.. 32 N- 
J. L. 329. Depue, J., said; “ In the earlier 
cases it was held that an action of tres- 
pass could not be maintained against a 
corporation aggregate, for the technical 
reason that a at/ttas and the 

proper process in actions of trespass, 
would not He against a corporation; but 
this technical objection was not uniformly 
yielded to, as instances of actions of 
trespass against corporations are to be 
met with as early as the year-books. A* 
& A. Corp. ^ 385; Notes to Maund v. 
Monmouthshire Canal Co., 4 M. 8c G* 
454 * As corporations became more 
numerous and were muUiplicd, until 
aggregated capital, seeking investment 
for the purposes of business, is generally 
invested under acts of incorporation to 
protect individuals from personal liabil- 
ity, technical objections which stood In 
the way of subjecting corporations to ac- 
tions founded on torts have been entirely 
swept away, and corporationa have htm 
held liable for all torts, the same as 
individuals. That they may be sued in 
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such cases the doctrine of ultra vires has no application.^ Cor- 
porations are liable for the acts of their servants, while such serv- 
ants are engaged in the business of their principal, in the same 
manner and to the same extent that individuals are liable under 
like circumstances.*'^ Upon a well-settled doctrine in the law of 
principal and agent, that the principal is liable for his agent’s acts 
committed within or incident to the agent’s employment, and is 
not liable otherwise, it is important to consider, since corporations 
can act only through agents, how far the agent’s acts were within 
the scope of his authority.® The tendency of some decisions is to 
entirely disregard the doctrine of iiltra vires in its application to 
the torts of corporations ; ** but it is said by a learned authority 
that he knows of no decision holding a corporation liable for a tort 


trover, case, trespass quare clausum 
fregit. trespass vietarmis, and ejectment, 
is abundantly established by the cases 
cited by Green. J.. in State v. Morris & 
Essex R. Co., 3 Zab. 367.” 

For acts done by the agents of a cor- 
poration, either in contractu or in delicto, 
in the business of their employment, the 
corporation is responsible, as an indi* 
vidual is under similar circumstances. 
Philadelphia, W. & B. R. Co. v. Quigley, 
21 How. (U. S ) 202; Merchants' Nat. 
Bank v. State Nat. Bank of Boston, 10 
Wall. (U. S.) 604; Orlean v. Platt, 99 U. 
S. 676. 

Corporations, like individuals, are lia- 
ble for the negligence and unskilful acts 
of their servants and agents Weightman 
V. Washington, i Black (U. S ), 39. 

Corporations are responsible for acts 
not strictly within their corporate powers, 
but done in their corporate name and by 
corporation officers who were competent 
to exercise all the corporate powers. 
When such acts are not founded on con- 
tract. but are arbitrary exercises of power 
in the nature of torts, or are quasi crim- 
inal, the corporation may be held to a 
pecuniary responsibility for them to the 
party injured. Salt Lake City v. Hollis- 
ter, n8 U. S. 256. 

A corporation is liable for all torts 
committed by its servants and agents, by 
authority of the corporation, express or 
implied. Denver & R. G. R. Co. v. 
Harris, 7 Sup. Ct. Rep, 1286. 

1 . Merchants' Bank v. State Bank, 10 
Wall. (U. S ) 604; Goodspeed v. East 
Haddam Bank, 22 Conn. 530; Nat. Bk. 
V, Graham, loo U. S. 699; Green's 
Brice’s Ultra Vires, 364. 

In Hussey v. King (N. Car., Nov. 
1887) 3 S. E. Rep. 923. the court em- 
phatically repeated that the plea of ultra 
vires is no defence, and that since au- 
thority to do the act was unnecessary to 


support recovery, an allegation of au- 
thority was unnecessary. 

A corporation, when sued for a tort, 
cannot defend on the ground that the act 
from which the tort resulted was ulifa 
vires. Gruber v. Washington & James- 
ville R. Co., 92 N. Car. i. 

Corporations are liable for every wrong 
they commit; and in such cases the doc- 
trine of ultra vires has no application. 
First Nat. Bank of Carlisle v. Graham, 
100 U. S. 699. 

A corporation cannot defeat liability 
for an injury caused by the negligence of 
an officer on a steamboat with the plea 
that the running of the steamboat was 
ultra vires, it being chartered only as a 
railroad and banking company. Central 

R. & Banking Co. v. Smith, 76 Ala. 572; 
s. c., 52 Am. Rep. 353. 

3 . National Bank v, Graham, 100 U. 

S. 699; and authorities cited in preceding 
notes. 

3 . See title Agency, i Am. & Eng* 
Encyc. of Law, 417 et seq. 

In Craker v. Chicago & N. W. R. Co., 
36 Wis. 657, a corporation was held liable 
in damages for its conductor's wrong in 
kissing a lady passenger, as it was within 
the conductor’s duty to protect passengers 
from insult. See also Stewart v. Brook- 
lyn, etc.. R. Co., 90 N. Y. 588; s. c., 12 
Am. & Eng. R. R. Cas. 183; Louisville, 
etc., R. Co. V, Kelley, 13 Am. & Eng. 
R. R. Cas. i; Gilliam v. South, etc,, R. 
Co., 15 Am. & Eng. R, R, Cas. 138; 
Bryan v. Chicago, etc., R. Co., 16 Am. 
& Eng. R, R. Cas, 335; International, 
etc., R. Co. V. Kentle, 16 Am. & Eng. R. 
R. Cas. 337; Louisville, etc., R, Co. v. 
Fleming, 18 Am, & Eng. R. R. Cas, 347; 
Heenrich v. Pullman Palace Car Co., j8 
Am. & Eng. R. R. Cas. 379; Miller 
V. Burlington, etc., R, Co., 8 Neb. 
219. 

4 , National Bank v. Graham, too U*. 
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committed in the course of an uRra vires transaction on its face 
foreign to the corporate business, where the persons who could 
have objected to the transaction had not acquiesced in it.* Where 
there has been acquiescence and ratification by the corporation, 
such as its accepting the benefits of an ultra vires tort or retaining 
trust property of the person wronged, this will support an action 
against the corporation and estop it from pleading ultra viresP 
Liability sometimes exists even where a servant of the corporation 

S. fiqg; Merchants’ Hank v. State Bank, will lie against a corporation, whenever 
10 Wall. (U. S.) 604. the corporaiion can authorize the act 

I, Taylor Corp. g 33^, See Green’s done, and it is done by their authority,’ ” 
Brice’s Ultra Vires, 364. etc. 

In Brokavv 7*. N. J. R., etc., Co., 32 In Weckler v. First Kat. Hk , 43 Md. 
N, J. L. 332, Depue, J., said: In con- 5S1, it was held that a national bank is 
sidering the queMion, whether the agent not authorized to engage in selling rail- 
has the authority of the corporation, so road bonds on commission; aiui that, 
as to make it answerable for his act, the therefore, it cannot be held liable for 
purposes for which the company was in- false representations by its teller made in 
corporated must not be ovei looked. An selling such bonds, 
authority given even by the board of In Hood 7*. N. Y. & N. Haven R. Co., 
-directors, in express terms, will not, in 22 Conn. 502, it was held that a railroad 
all cases, be the authority of the corpo- corpoiation was not esto|)pe<l from setting 
ration. The directors are only agents up the defence of w/M? nref in a suit for 
themselves, and their powers are neces- personal injury received beyond their 
«arily limited within the scope of the terminus, by a practice of the railroad 
purposes for which the corporation was agents to sell tickets to a point beyond 
created, beyond which they are not au- their terminus, contracting in such tickets 
thorized to bind the corporation. To to carry safely to the point mentioned, 
■fix the liability of a corporation for the These last two cases may be compared 
tortious act of one of its employees, done with Alexander Relfe, 74 Mf>. 4<>5, ami 
in obedience to the commands of its with Hutchinson 7 >. Western & Atlantic 
ojSScers, the act must be connected with R. Co„ 6 Heisk. (Tenn.) 634, where the 
the transaction of the business for which receipt of property in the first and of 
the company was incorporated. If the profits in the second case, and acquies 
directors should order an agent to take cence in both, were held to make the 
a person out of his house and beat him, defendant companies responsible In tort, 
the corporation could not be held for the first for the property taken, the second 
the assault and battery; or if the direc- for the death of a passenger. Hut they 
tors of a banking company should pur- were actions not for breach of contract, 
chase a steamboat, and engage in trans- but on the tort itself, 
porting passengers,ihe corporation would Agricultural society not liable for neg- 
inot be liable for the misfeasance or non- ligence of teamster whom it engaged to 
leasance of agents employed in that bust- convey, in his own team, t isitors 10 the 
ness. But if the directors of a corpora- society’s fair, as the business of con- 
tion, having power to hold lands, order veyance is beyond their scope. Bathe 
an agent to enter on lands and take pos- v, Decatur County Agricultural Soc. 
session of them for the legitimate uses (Iowa), 34 N. W. Rep. 484. 
of the company, his entry, if unlawful, 1^. In Alexander v. Relfe, 74 Mo. 49$ 
will be the trespass of the corporation. (t88i), an insurance corporation by giv- 
So if the directors, acting in their official ing its draft bought the stock, notes, and 
capacity, adopt rules and regulations for collaterals of an insolvent company, and 
the transaction of the corporate business afterwards a portion was paid on the 
of the company, and provide for the en- draft, which meantime had been sub- 
forcement of such rules and regulations, divided. With the notes and collaterals 
and authorize its agents or servants to thus obtained and some cash the first 
carry them into effect, the corporation company, actively assisted by the officers 
will be liable for the acts of such agents and directors of the insolvent company, 
or servants in the course of such em- bought 9763 of the xo,ooo shares of the 
pjoyment. In Railway Co, p. Brown, 6 latter’s capital stock, and the same were 
3 « 5 » Patterson, says: *An ac- transferred to it. The offices of the old 
, tlon of trespass for assault and battery directors of the Insolvent company be- 
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acts wilfully.^ The material inquiry is, was the assault or trespass 
connected with the servant’s employment.* 


coming vacant by the assignment, the 
first company caused its own directors to 
be elected. They then obtained amend- 
ment of the insolvent company’s charter, 
authorizing retirement of a portion of 
capital stock. Thereupon they presented 
for redemption 9000 of the 9763 shares 
bought by them, and bv order of the 
new board of directors the treasurer of 
the second company redeemed the shares 
by surrender of the unpaid draft. Held, 
that in Jaw at least the affair was fraudu- 
lent, and that the first corporation could 
not be heard to deny or evade its liability 
on the ground that those wrongs resulted 
from the exercise of powers not granted 
by the law of its organization. 

And in Hutchinson v. Western & 
Atlantic R. Co., 6 Heisk. (Tenn.) 634, it 
was held that it is no defence to a cor- 
poration to show that a negligent act 
from which injury resulted was not 
authorized by the charter, if the corpora- 
tion in any clear and explicit manner 
recognized the act as done in its business, 
as by employing agents to superintend 
it, or receiving the profits arising from it. 
Accordingly, the railroad company de- 
fendant having, albeit beyond its charter 
(as was then considered), run a line of 
steamers on the Tennessee in connection 
with its road, it was held liable to the 
relatives of a person killed through 
negligence on one of the steamers. 

With the last case may be compared 
Hood V. N. Y. & N. H. R Co., 22 Conn. 
502, where a railroad company sold 
tickets for safe conveyance along its line, 
and then by stage to a point beyond its 
terminus; a purchaser of such a ticket 
was injured on the stage. Held, that 
since the contract was ultra vires, the 
company was not liable. 

If the servant’s unauthorized^ tort is 
ratified by the company, that will make 
the company responsible. Railway Co. 
V. Broom. Patterson. J , 6 Excheq. 325. 
But it was said in Hussey v. King (N. 
Car.), 3 S E. Rep. 923. that a corporation 
could not be made liable for a malicious 
prosecution by the mere ratification of it 
after it was completely terminated; that 
its liability must ante iate that. 

1 . In Mott V. Consumers’ Ice Co , 
73 N. Y. 547, Allen, J., said; ‘‘There 
are intimations in several cases of 
authority that for the wilful acts of the 
servant the master is not responsible. 
(McManus v Crickett, i East; 106; Hib- 
bard a N. y & E. R. Co., 15 N Y.455*t 
Wright V. Wilcox, 19 Wend. [N. Y.] 343.) 


But these intimations are subject to the 
material qualification, that the acts des- 
ignated ‘wilful’ are not done in the 
course of the service, and were not such 
as the servant intended and believed to 
be to the interest of the master. In such 
case the master would not be excused 
from liability by reason of the quality of 
the act. (Limpus v. London Genl, Om- 
nibus Co., I H & C. 526; Seymour v. 
Greenwood, 6 H. & N. 359; affirmed, 7 
H, N. 355; Shea?/. Sixth Ave. R. Co., 
62 N. Y. 180; Jackson v. Second Ave. 
R. Co.. 47 N. Y. 274.)” 

In Terre Haute, etc., R. Co. Graham, 
46 Ind. 239 (1S74), it was held, after 
verdict and judgment for plaintiff, that a 
complaint was goc d which averred that 
defendant wilfully and purposely, and 
with great force, ran its locomotive against 
plaintiff, it having also averred (in an- 
other paragraph) that the seivants were 
running defendant’s train in the line of 
their duty. See Hus«ey v. King (N. 
Car. 1S87), 3 So. East. Rep. 923. 

On the other hand, it was said in 
Illinois Central R. Co: v. Downey, iS 
111 . 260 (3857): If the injury was caused 
by the mere wilful act of the company’s 
servants, and not in execution and 
furtherance of the business in which they 
were engaged, the company is not liable 
in this form of action [case].” 

In Miller v. Burlington & Mo., etc., 
R., 8 Neb, 219, plaintiff’s petition having 
alleged that defendants by their agent 
had wrongly and maliciously caused the 
arrest and holding over of plaintiff on 
the charge of burglary, the supreme 
court said; “ But when an injury is com- 
mitted by an employee of a corporation 
wilfully, and of bis own malice, and not 
in the course of his employment, the 
corporation is not bound by his acts. 
And the same rule applies to the officers 
of a corporation in that regaid as to its 
other agents. Good speed v. East Had- 
dara Bank, 22 Conn. 541; Brokaw v. N. 
J. B. & Co.. 3 Vroom, 331; GiUett v„ 
Mo. Valley R. Co, 55 Mo. 315. The 
petition entirely fails to state that the 
parties charged were acting within the 
scope of their employment, or that the 
offence charged was committed in con- 
nection with the transaction of the busi- 
ness of the corporation. The demurrer 
was therefore properly sustained ” This 
simply rests on the ordinary rule of 
liability of principal for servants’ acts.. 
See Helfrich v. Williams, 84 Ind. 553. 

2 . Thus in Porter v» C., R. I. & P* 
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An individual and a corporation may be joined in an action of 
trespass for assault and battery, or for malicious prosecution.'^ 
The fact that the State is the .sole owner and .stockholder does not 
exempt a corporation from liability ami suit.*-* 

1. Liability for Particular Torts.— («) Assault and Battery and 
False Imprisonment.— K corporation may be liable for assault and 
battery, and false imprisonment.® 

R Co., 41 Iowa, 35S, employees running $1.4x8.*’ The court applied these prin- 
a. train saw obstructions on the track, ciples to a case of injury to a ride-.steulcr 
and plaintiff running from the place, who was violently pushe<l from the roof 
They stopped the train, pursued and of a freight car by a biakeinan, the 
caught plaintiff, and took him to Des authority to eject or n*move tresp«TS.scKs 
Moines, which was the nearest place being vested in the conductor, whom the 
where the emplojuccs could stop, and brakeman did not consult, 
where resided a United States commis- In Hopkins v, VVt*stt‘rn Par. R, Co., 
sioner who might inquire into the viola- 50 Cal. 3<)o, a lailKMfi corporation was 
lion of the United States law. No evi- held not to be liable foi a nui.sanre 
dence sufficient appearing, plaintiff was created by the use by its employees of a 
discharged. He brought suit against the culvert which ran beneath the nsui as a 
company. Jlphi, that in the absence of privy, as the men in such use weie not 
any other authority from the company in about the company’s business, 
this regard than that of the mere relation In Edwards 7' London Northwestern 
of employer and employee, the company R. Co., L. R. 5 C, P. 445, it was held 
was not liable. Judgment for plaintiff that a foreman porter whtMu the absence 
was accordingly revet sed on appeal. of a station master is in charge of a rail- 

In Marion z', C., R. L k P. R. Co., way .station has no implied authority to 
59 Iowa, 428, Adams, J., said: “Where give in charge a person whom he suspem 
the question is as to whether the em- to be stealing the coinpanv s property; 
ployer is liable for a wilful injury done and if he giv<‘S in chaige on .such suspi- 
by an employee, it is sometimes im- cion an innocent person, the company 
portant to inquire whether the employee’s are not liable. Allen 7% Loniion k South- 
purpose was to serve his employer by western R. Co., L. R. IL ^5. Cm- 
the wilful act. 111 . Cent. R. Co. z\ pare Goff z'. Great Northern R. Co., 3 
Downey, iS 111 . 259; Wright z', Wilcox, Ellis k ElUs (Q. R.), 672. 

19 Wend. (N.Y.) 343; Moore v. Sanborn, The president iff an omnibus company 
2 Mich. 519; Croft 7'. Alison, 4 B, & directed its drivers to exclude all colored 
Aid. 590; Johnson v. Barber, 5 Gilman persons. /Mti, that he was indivi^iuaUy 
<Ill), 425; Foster v. Essex Bank, 17 liable for the ejection and personal in- 
Mass 479' The rule is that an employer jury of such persons, although an action 
is not liable for a wilful injury done by might have been maintained against the 
an employee, though done wnile in the company, (Scholfield, CJ„ dissenting.) 
course of his employment, unless the Peck zk Cooper, 112 lU, 192; s, c., 54 
employee’s purpose was to serve his em* Am. Rep, 23X. 

ployer by the wilful act. Where the 1. Brokaw N. J. R. k Transp. Co, 
employee Is not acting within the course ei 32 N. J. L, 328; 1 Vin. Ab. Abate- 
of his employment, the employer is not ment, 2 , p. 32; Bro. Corporations, PI 
liable,even for the employee’s negligence, 24; Hewell v. Swift e/a/,, 3 Allen (Mass.), 
and the mere purpose of the employee to 420; Moore 7/. Fitchburg R. Co, e/ al, 4 
serve his employer has no tendency to Gray, 465; Hussey p. King (N, Car., 
bring the act within the course of his November, 1SS7). 3 $0, East, Rep. 923. 
employment, 0. Hutchinson v. Western k Ail R. 

“Where a female servant having Co , 6 Heisk, (Tenn,) 634, 
authority to light ffres in a house, but 3 , Denver k Rio Grande R, p, Harris, 
not to clean the chimneys, lit a fire for 122 U, S. 597, 

the sole purpose of cleaning a chimney, In Lynch p» Metropolitan Elevated R. 
it was held that her employer was not Co„ 90 N. Y, 77. a rule of the company 
liable for an injury caused by her neg- was that passengers should not be per- 
Hgence in lighting the fire. Mackenzie mitted by the gatekeepers to pass out 
V. McLeod, 10 Bing, 385. See also from trains until they had produced their 
Towanda Coal Co. Heenan» 86 Pa. tickets or paid their fares. A passenger 
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(p) Deceit . — A corporation may be held liable for damages 
•caused by the deceit or false representations of its agents.^ 

who lost his ticket was prevented by the 1 . Barwick v. Ens?;. Joint-stock Bank, 
gatekeeper from passing out, was arrested L. R. 2 Exch. 259; Mackay 7/. Commer- 
and locked up over night, although he ex- cial Bank, L. R. 5 Privy Counc. Apps. 394; 
plained bis loss; the gatekeeper appeared Ranger v. Gt. Western R, Co., 5 H. L. 
against him in the morning. Held, that Cas. 72; Erie City Iron Works v. Bar- 
the company was liable for the arrest and ber. 106 Pa. St 125; Peebles v. Patapsco 
detention. The court said: “ But it had Guano Co.. 77 N. Car. 233; Cragie v. 
no regulation, and could legally have Hadley, 99 N. Y. 131; Candy v. Globe 
none, that a passenger, before leaving its Rubber Co., 37 N. J Eq. 175 But^^w- 
cars or its premises, should produce a Western Bank of Scotland 7'. Addie, 
ticket or pay his fare, and if he did not, L. R. i H. L. Sc. 145, 157. 
that he should then and there be detained In Peebles v, Patapsco Guano Co., 77 
and imprisoned until he did so. Almost N. Car. 233, defendant’s agent falsely 
the plaintiff was a debtor to the defend- representea to plaintiff that a spurious 
ant for the amount of his fare,” etc. In article was the genuine Patapsco guano, 
•support of the text, see also American of which defendant corporation was 
Express Co. v. Patterson, 73 Ind. 430; manufacturer. Held, such represenia- 
Kamsden v. Bos. & Alb. R. Co., 104 tion, necessarily fraudulent in law. must 
Mass. 1 17; Frost 7/. Domestic Sewing be taken as the corporation’s act, and 
Mach. Co., 133 Mass. 563; Goff 7/. Great that plaintiff could recover flora the 
Northern R. Co., 3 Ellis & Ellis Q. B. company the damages caused by the 
*672; Brokaw v. Railroad Co. et al., 32 deceit. 

N, J. L. 32S, 332. In Cragie 7. Hadley, 99 N. Y. 131, 

In Ohio it was decided in 1822 that a the deceit was the acceptance by a bank 
corporation cannot be sued for assault cashier of a deposit at a time when the 
and battery; authorities in the time of bank was hopelessly insolvent, and on 
Edward IV,, Lord Coke,Viner, are cited, the last day it continued its business. It 
Orr V. U. S. Bank, reported in i Ohio, was held that this was such a fraud as 
36. And in 1852 it was la’d down in entitled plaintiffs to reclaim the drafts 
Missouri that corporations cannot be deposited or the proceeds. Citing An- 
sued for malicious prosecution, slander, onymous Case, 67 N. Y. 598. “ And the 

false imprisonment, as that would make fraudulent representations of the corpo- 
the innocent stockholders suffer with the rate agent may also give the other party 
guilty officers. Childs v. State of Mis- the right to annul the contract.” Taylor 
souriBank, 17 Mo, 213. But in Gillett 7/. Priv. Corp. § 342. citing McClellan v. 
Mo. Valley R. Co., 55 Mo. 319, Vories, J., Scott, 24 Wis. 81 ; Derrick v. Lamar Ins. 
referring to Childs v. State, said: ‘"I Co., 74 111. 404; Henderson v. Railroad 
think this language is too general and €0,17 Tex. 560. 

•extensive, and the current of the modern Corporations, as well as individuals, 
authorities do not go to that extent. It are held to a careful adherence to truth 
seems to be held by the best-considered in their dealings with mankind, and can- 
and the current of modern authorities,that not, by their representations or silence, 
there are many cases in which corpora- involve others in onerous engagements, 
stions may be made liable for assaults and and then defeat the calculations and 
batteries committed by their agents, for li- claims which their own conduct had su- 
bels published by their agents, and even perinduced. Zabriskie %*. Cleveland, C. 
for malicious prosecutions instituted by & C. R. Co., 23 How. (U. S.)38i; Moran 
their agents.” See also Alexander v, v, Miami County, 2 Black (U. S.), 722. 
Relfe, 74 Mo. 517, 518, where distinction In an action against a corporation for 
is made between tortious and contractual deceit by false representations made by 
liability. Boogher v. Life Assoc., 75 its agent, on the sale of goods manufac- 
Mo. 319. tured and sold by it for a particular pur- 

The House of Refuge, founded for the pose, there can be no recovery without 
•care, custody, and reformation of con- proof of bad faith or absence of reason- 
vict, vagrant, or incorrigible youths, be- able grounds of belief. Erie City Iron 
inga charitable organization, is not lia- Works v. Barber, 106 Pa. St. 125; s. c., 
ble for damages for an assault by one of 51 Am. Rep. 508. 

its officers on an inmate. Perry v. House Where the superintendent of a rice mill 
•of Refuge, 63 Md. 20; s. c., 52 Am. Rep. endeavors to borrow money on the repre- 
495. sentation of his having rice in store with 



Liability for Particular Torts. C ORP OR ATI ON S. Couversiou— Libel and Slander:. 


{c) Trover and Conversion . — A corporation may be liable in tro- 
ver tor conversion.^ 

{d) Libel and Slander.-- K corporation is responsible for a 
libel published by its authority,*^ and it may be compelled to pay 
punitive damages therefor.^ 

the mill corporation, and offers as sccur- Journal Assoc, v. McDermott, 44 H J. 
ity a rice receipt m favor of the lender. Law, 430; Samuels v. Evening Mail 
by which the company, thiough said Assoc.. 9 Hun (N. Y.), 2.sS; on appeal, 
buperiniencient, acknowledges that the 75 N. Y. 604 (reversing lower court as to- 
lender has so much rice on deposit, the exemplary damages, which the lower 
proposed lender is put on notice of fraud, court refused to allow on the ground that 
and if the representation is untiue he the libel had been published but once^ 
cannot recover from the corporation on and had been promptly reiiacied), Howe 
the receipt. One cannot deal with third Machine Co. v. S<»uder, 58 64; Phila.. 

parlies for his own individual benefit in W. ^ B. R. Co. v. Quigley, 21 How. (U. 
the double capacity of individual and S.) 202; Tench <Jt, WcMctn H, Co., 32' 
officer of a corporation; if he does, such Up, Can. Q. B. 452. 
third parties are charged with legal no- In Phila., \V. B. R. Co. r*. Quigley,, 
lice of fraud aginst the company. But 21 How. (U. S ) 202, it tvas held 'that the 
the lender having also loaned money to report of the diieciurs respecting the con- 
a stranger upon the faith of another re- duct of the officers and agents of the 
ceipt signed by the superintendent, and company is a privileged communication, 
acknowledging that the stranger had rice but that this privilege does not extend toi 
on deposit, that the company was the preservation of the rep<n*i and evi- 
liable on this receipt. Planters^ Rice- dence in a book for tiistnbution among 
mill Co tf. Olmstead (Ga,), 3 S. E. 647. the stockhohler.s or the cmnmuniiy. 

See also, m/ra^ Liauility for Fraud. In Tench r, (Jreat Western R. Co., 32 
1 . Beach v. Fulton Bank, 7 Cowen Up. Can. Q. B. 452, the libel was the 
(N. Y,), 485; Yarborough v. Bank of publication by the general manager of a 
England, 16 East, 6. statement that plaintiff, a conductor, had 

In Fishkill Savings Institute ta Bost- been dismissed for dishonestly sending 
wick, Receiver, 19 Hun <N, Y.), 354, awa]f uncancelled tickets. that the 

plaintiff and the National Rank of Fish- publication would luve been privileged 
kill occupied for their business purposes if distributed only to employees, or if put 
the same offices, and the business of up only in the company's private offices; 
plaintiff with Us depositors was con- but that placing it in offices ami stations, 
ducted through the latter. One B. was open to the public, was not within the 
cashier of the bank and treasurer of privilege. 

plaintiff, and active manager of both. But if the libel were beyond the scope 
He, without actual knowledge of the of the duties of the agent who wrote it^ 
other officers of the bank, took from a the corporation is not liable unless it rat- 
depository in Nev? York certain bonds of ify or adopt the misconduct. Southerrfc 
plaintiff’s, and pledged them to secure a Express Ct>. v, Fitzner, 59 Miss. 581. Atid 
loan of money borrowed for and applied see Eastern Counties H. Co. Broom, 
to the use of the bank. In action by the 2 Eng. L. & Kq. 406, where a railroad 
Savings Institute against the bank and company was held not liable for malicious 
its receiver, judjtment was entered for arrest caused by an officer outside of his 
plaintiff, which judgment was affirmed employment. 

on appeal. See 80 N. Y. i6a, where the “ Whether a corporation can be guilty 
court of appeals said that it was doubt- of express malice, so as to destroy a 
ful whether action for money had and pima facie privilege arising from ihe oc- 
rcceived would lie, but that in either caskm of publication* has not yet been 
event it would not mete out full justice decided; but eembk. it can/* Odgers on 
to confine plaintiff’s recovery to the sum Lib, dc Sland. § 368, citing Lord Camp- 
received by defendant bank, but that the bell, C. J , in E, B. h E. 121; 27 L« 
value taken from plaintiff should be al- Q. B. 231. 

lowed, in action for the tortious conver- 8. Samuels v. Evening Mail Assoc., 75 
sion. N. V. 604, sustaining the opinion of 

8. Maynard v. Ins. Co„ 34 Cal. 48; s, Davis, P, J. (in bis opinion dissentinig 
Cm 47 207; Johnson v. St, Louis from the judgment of his court, reported 

Dispatch Co., 2 Mo. App, 365; Evening in 9 Hun, 294)* and reversing the order 



Liability for Particular Torts CORPORA TIONS. 


Malicious Prosecution. ' 


Authorities differ as to whether a corporation is liable for 
slanderA 

(r) Conspiracy . — An action may be maintained against a corpo- 
ration to recover damages caused by conspiracy/'^ 

(/*) Malicious Prosecution . — An action lies against a corporation 
for malicious prosecution.® 


made in the court below. Davis, P. J., 
said: **The railroad accident cases 
seems to me to have no bearing upon 
the question in this case. They hold that 
a railroad corporation is not chargeable 
with exemplary damages in cases of ac- 
cidental injuries, because their agents 
were guilty of gross negligence, but that 
facts must be shown which charge the 
corporation itself with gross negligence 
— such as knowledge of the incompetency 
of the agent from bad habits, or other 
known causes, rendering him unfit for 
the employment. Cleghorn v. N. Y. 
Central R. Co., 56 N. Y. 44; s. c., 47 N. 
Y. 2S2. But in libel cases, the falsity of 
the libel being proof of malice sufficient 
to uphold exemplary damages, the right 
to recover them in the discretion of a 
jury, rests in the very act done in the 
publication of the false libel,” etc. See 
also Merrill v. Tariff, etc., Co., 10 Conn. 
384; Maynard v. Ins. Co., 34 Cal. 54. 
See also Evening Journal Assoc, v. Mc- 
Dermott, 44 N. J. Law, 430, where it 
was held that evidence was rightly re- 
ceived of former libellous publications of 
plaintiff by defendant for the purpose of 
showing the temper of the defendant’s 
mind in the publication complained of. ’ 

1. Morawetz on Corp. (2d Ed ) § 727. 
Mr. Morawetz states broadly that a cor- 
poration may be held responsible for 
libel or slander published by its au- 
thority, though the cases cited" are libel 
cases. Contra. Townshend on Slander 
and Libel, § 265. 

Mr. Odgers says : “ A corporation will 
not, it is submitted, be liable for any 
slander uttered by an officer, even though 
he be acting honestly for the benefit of 
the company and within the scope of his 
duties, unless it can be proved that the cor- 
poration expressly ordered and directed that 
officer to say *hose very words, for a slan- 
der is the voluntary and tortious act of the 
speaker." Odgers on Libel and Slander 
(Am. Ed,), § 368. 

2. Buffalo Lubricating Oil Co. v. Stan- 
dard Oil Co., 17 Am. k Eng. Corp. Cases, 
6t. See also Morton v. Metropolitan 
Life Ins, Co., 34 Hun. (N. Y.), 366; 
affirmed. 130 N. Y, 643; Reed v. Home 
Savings Bank, 130 Mass. 443; Krulevitz 

4 C. of L.--17 


V. Eastern R. Co., 140 Mass. 575; s. c.. 
26 Am. k Eng. R. R. Cas. 118; Western 
News Co. V. Wilmarth, 33 Kans. 510; 
Jordon v. Alabama, etc., R. Co., 74 Ala. 
85- 

In the U?tited States malice may be 
imputed to a corporal ion, as will appear 
in the citations subsequently made. And 
see opinion by Walton, J., in Goddard 
V. Grand Trunk R.. 57 Maine, 223. 

In England, the decided weight of au- 
thority is the same way, though some hesi- 
tation has been evinced in that country to 
follow the new views of corporations, as 
in Abrathz/. Northeastern R. Co., 26 Am. 
k Eng. R. R. Cas. 128, decided by the 
House of Lords. In that case, Lord Braro- 
well, speaking for himself and not for the 
lords, said that the malice of the servants 
ought not to be imputed to the corpora-, 
tion. The English decisions are revieived 
in note 26 Am. k Eng, R. R. Cas. 134^ 

3. Boogher v. Life Assoc, of America, 
75 Mo, 319, overruling Gillett v. Mo, 
Valley R. Co., 55 Mo. 315. 

In Hussey v. King, 3 So. East, Rep. 925 
(N. Car., November, 1887), it was held 
that allegation of authority, where the act 
complained of is ultra vires, is unneces- 
sary. Morton v. Met. Ins. Co., 34 Hun, 
366; affirmed 103 N. Y. 645; Wheeless 
Second Nat. Bk., i Baxt.(Tenn.)469; s. c. 
25 Am. Rep. 783; Fenton v. Wilson Sew- 
ing Mach. Co , 9 Phila. 189; Goodspeed 
V. East Haddam Bank, 22 Conn. 535; 
Vance v. Erie R. Co., 3 Vroom. 334; 
Carter v. Howe Machine Co., 51 Md- 
290; Krulevitz v. Eastern R. Co., 140 
Mass. 573. See Williams v. Ins. Co., 57 
Miss. 759, where the subject is discussed 
at length; s.c.,% 34 Am. Rep. 494, and 
note collating the cases. 

Semhle. that the corporation would not 
be liable by reason of ratification of a 
prosecution already completed and ter- 
minated by its agent. Morton v. MeU 
Ins. Co., 34 Hun (N. Y.), 366. 

An action for malicious prosecutioa 
may lie against a corporation. (Over- 
ruling Owsley V. Montgomery & West 
Point R. Co.', 37 Ala. 560.) Jordan v, 
Alabama Great Southern R, Co.. 74 Ala, 
85; s. c., 49 Am. Rep, 800; Pennsyl^ 
vania Co. v. Weddle, 100 Ind* 138; s. c.,. 



Xiabilit7 for Torts. 


CORPORATIONS. 


Exemplary Bamag^es 


{g) Miscellaneous Torts . — A corporation is answerable in an ac. 
tion for the vexatious and malicious interference with the business 
of another.^ A corporation may be liable for damaijes for know- 
ingly keeping a mischievous animal."’* Under a Connecticut statute, 
giving an action for a vexatious civil suit, an action on the case 
may be maintained against a corporation.*^ A corporation may be 
liable in damages for a nuisanccA A bank may be liable for in- 
juries through the gross neglect of its officers in the care of a 
special deposit.^ An action lies against a corporation for its in- 
fringement of a patent.^ An action may lie against a corporation 
for the neglect of a corporate duty by which the plaintiff suffers^ 
[ft) Contempt of Court. — Corporations, as well as individuals, are 
punishable for contempt of court.^ 

2. Exemplary Bamagea — The great weight of authority establishes 
that corporations may be subjected to the pjiymcnt of exemplary 
or punitive damages.^ But where exemplary damages are to be 

26 Am. & Eng. R. R, Cas. 120; Morton Wabh. C. C. 9, S<*e Gc<HiytMr v. Phelps, 
V. Metropolitan Life Ins. Co., 34 Hun 3 BUichf (C. C.) 91. 

(N. Y.), 366. 7 . In Ruhlle v Pteipdeiors, 7 Mass. 

i Green v. London Omnibus Co., 7 169, the neglett was loronsiuiri ji canal 

C. B. N. S. 30X. of sufticient v\idih and depth to allr w the 

d Stiles V. Cardiff, etc., Co., 33 L. J. passage of cei lain lafts. 'I he ownei of 
Q. B. 310. such a raft, who paid the toll, hiu uh<».se 

3 . Goodspeed v. East Haddam Bank, raft could not pass, hr< night tiespass. 

22 Conn. 530. that he louM leoovci. 

4 . See these principles illustrated by 8 . People 7, Alh.uiy. eic , R. (a>., 12 

Balto. & Potomac R. Co. v Fifth Hapt. Abb. Pr. (N. V.) 171; First Cong Ch. 
Church, 108 U. S. 317, where the railroad Muscatine, 2 Clarke (Iowa), 69; (Jolden 
company constructed ns woiks close to Gate, etc., Co. r. Supenor Court of Vuba 
the church and Sunday school building Co., 2 West Coast Rtp. (Cal.) 73O; U. S, 
of plaintiffs, and by their operations Memphis, eic.. R,, h Fed. Rep, 237; 
drowned the voice of the preacher, filled Mayor, etc., v, Feny <'o.. hj N, Y. 624. 
the church with soot and smoke, etc. Its effects may h/sequesnaicd, - Jud- 
IliH. that a religious corporation could, son v. Rossie (Jalena ( o., 9 PaigeVc h. 
as well as a private person, recover; that (N, Y ) sq’S; McKini v. Gdom, 3 Bland's 
where its members suffer personal dis- Ch. (Md.) 420. --or may issue 

-comfort and apprehension of danger in against it. McKim v. Odom, 3 Bland's 
the use of the corporate property, the Ch. fMd.) 420. It may he lined for 
-corporation may recover for such in- violating injunction. Mayor, etc,, t. 
juries. Field, J.t **It admits indeed of Ferry Co., 64 N. Y. 622. 

grave doubt whether Congress could au- B. Samuels z\ Evg. Mai! Assoc., 9 Hun 
iihorize the company to occupy and use (N. Y.). 288; Atlantic Gt. WcMeut 
any premises within the city limits* in a K. Co. Dunn, 19 Ohio St, 162; Pitisb., 
way which would subject others to phys- Ft. W. & C. R. Co, v. Slusscr, U) Ohio 
ical discomfort and annoyance in the St. 157; Goddard v. Grand Trunk R,, 
^quiet use and enjoyment of their property, 57 Me. 202, 223; Singer Mfg. Co, 
.and at the same time exempt the com- Holdfodt,86Ill.45S; Phiia,, Wil & B. R, 
pany from the liability to suit for dama- Co. v. Larkin, 47 Md, 155; Beale v. Rail* 
ges or compensation, to which individuals road Co.* i Ddlon fU. S. C C,, Iowa Dis* 
acting without such ruthority would be trict), 588; Milwaukee & St. Paul R, Co, 
.subject under like circumstances/' v. Arms, qx U. S. 489; Mendelsohn v. 

8. See the authorities reviewed in VoL Anaheim Lighter Co,, 40 Cal, 657; New 
IL of this work, article Banks and Orleans, etc,. R. Co. Statham, 4a 
Bankino, at p. 9$, etc, Miss. 607, Denver, etc*. R. Co. p, Harris* 

8. Poppenhusen p. N. Y., etc., Co., a 12a U, S. 1146. 

Fish. Pat. Cas, ha. Action on the case In the course of an inter^tlng opinion 
ipsill lie, Kueoss v. Schuylkill Bk., 4 hy Walton, J., In Goddard w* Grand 

m 
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held liable although it did not authorize and was ignorant of the 
agent’s fraud. Alleged subscribers to stock cannot aver mis- 


Co., 32 N. H. 293; New V’ork, etc., R. 
Co. V. Schuyler. 34 N. Y. 50. 

In Erie City Iron Works ik Barber, 
ro6 Pa. St. 125, Truiikey, J , said : “As 
it can only speak or act by agetu, there 
is stronger reason for holding it answera- 
ble for the acts and representations of 
the agent done within the ostensible 
scope of his authority, and while trans- 
acting the business of the principal, 
than where the principal is a natural 
person. However, the same rule applies 
alike to natural and artificial persons. 

* The purchaser can maintain an action 
of deceit against the innocent principal 
when the fraud of the agent has been 
committed within the scope of his au- 
thority, and where the principal has 
benefited by it In this respect it makes 
no difference whether the principal be a 
corporation or an individual* Benja- 
min on Sales, vol. ii. § 708 (3 Eng., 4 
Am. Ed.y* See also Bank of Kentucky v. 
Schuylkill Bank, i Pars. Sel Cas. (Pa.) 
180. 

In Thompson v. Bell 26 Eng. Law & 
Eq. 536, a branch bank manager repre- 
sented to a lady depositor that she might 
secure higher interest on her money by 
the surrender of her deposit note and ac- 
ceptance instead of two houses for a sum 
which would pay off, i, a mortgage; 2, 
a lien on them held by the bank; the 
residue of the deposit money to remain 
in the bank under a new deposit note for 
such balance The manager induceti the 
depositor to believe that in this affair 
he was acting as agent for the bank, and 
the jury found that he had authority to 
assign the equitable mortgage belonging 
to the bank. The deposit note was given 
for the unexpended balance according 10 
agreement, but the manager appropri- 
ated to his own use the money which 
should have been used in the purchase of 
the houses, //<*/<•/, that the bank was 
liable to the depositor for the amount 
misappropriated. 

.In Peebles v. Patapsco Guano Co., 77 
N, Car. 233, the action was for damages 
for the false representations, by the agent 
of defendant corporation, that a spurious 
article was genuine Patapsco guano. 

that plaintiff might recover. Rod- 
man, J„ said ; It is said that the jury 
have not found that the representations 
were fraudulent, but only that they were 
false, and, without fraud, the action can- 
luestbe maintained. If we consider the 


action as for the deceit, this objection 
would be unan.swerable if the delendant 
was the seller only, and not uls<> the 
manufacturer of the article. It is difli- 
cult to conceive how a manufacturer o' 
guano can make a representation ron 
cerning the substances of which it is com- 
posed, which is false, and not alsofiaiulu- 
lent, in the sense that it was knowingly 
false. If his servants employed in the 
manufacture, on any occasum, by negli- 
gence or wilfully, omitted to put in the 
valuable ingreciients without the knowl- 
edge or comiivancc oi the mamifactuter. 
it would free his false representation 
from immorality, but he must in law be 
held equally liable for the acts of his ser- 
vants, and be cannot be held innoteni of 
a moral fraud if, after being informed of 
the omission, he seeks to take advantage 
of it by demanding for a spurious and 
worthless article the price of the genuine 
one.” 

In Mackay t. Commercial Bank of 
New Brunswick. L. R. 5 P. C. App. 304, a 
banking officer, whose duty it was to ob- 
tain for the company acceptance of bills 
of exchange, obtained acceptance of cer- 
tain bills by false representations, al- 
though without the knowledge of the 
president or directors; it was hell that 
the company was liable in an action of 
deceit for damages thereby caused the 
acceptor. The fr«md was simding a tele- 
gram in the name of the drawer of the 
bills as though he was still in the locality 
in business, when in truth he had ab- 
sconded. 

1. Barwick 7 \ English Joint Stock 
Bank. L. R. 2 Ex. 25<}; Mackay Com- 
mercial Bk. of New Brunswick, L. R, 5 
P. C. App. 41 1 ; Henderson r. Railroad 
Co., X7 Tex. 560. 

There has. however, been some dis- 
pute recently upon this question, and in 
Mn^land^ in March, 1877, ^ corporation 
was held not liable where its secretary 
made false replies 10 inquiries as to the 
validity of certain debenture stock of the 
company, although the company held 
him out as a person to answer such ques- 
tions, on the ground that the secretary 
was acting for himself in making the 
false statements, being desirous to assist 
a friend, British Mutual Banking Co, v, 
Cbarnwood Forest R. Co., L. R, 18 Q* 
R. Div, 714. See also Bank of United 
States Davis, % Hill {N. Y.), 45L and 
authorities cited in succeeding mtm 
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representation as to matters contained in the company’s charter.'^ 
Ordinarily, liability does not exist if the agent was acting beyond 
the scope of his authority;''* but the corporation may be charged 
with liability where the agent’s acts were such as may fairly have 
been supposed to be within the power of an agent occupying his 


1. A corporation is a body of limited 
powers derived wholly from its charter or 
general corporation law. Hence it has 
been held in the case of stock subscrip- 
tions that subscribers seeking to avoid 
their subscription cannot aver misrepre- 
sentation touching matters covered by 
the charter. Selma R, Co. v, Anderson, 
51 Miss. 829; Irvin v. Turnpike Co., 2 
Pa. 466. 

2. In Washington Bank v, Lewis, 22 
Pick. (Mass.) 24, it was held that the 
bank could recover from Lewis, upon a 
note which the latter had given to one of 
the bank’s directors for discount, and 
^hich the director had pledged to the 
bank for a loan to said director. It ap- 
peared that the director had been au- 
thorized to procure notes for discount 
at limes when money was abundant; but 
defendant, Lewis, knew that the direc- 
tor’s power to procure notes on behalf of 
the bank only existed in such times, and 
knew that money was scarce when he 
parted with his note to the director. 
Udell IK Atherton. 7 H. & N. 172. 

But if the corporation ratify the con- 
tract and avail itself of the benefits, it is 
liable. Henderson v. Railroad Co., 17 
Tex. 560; Story on Agency, § 250, and 
notes ; Wood’s Field on Corp.'g 295, If 
-it ratify at all, it ratifies in toto. Wood's 
Field, § 295. 

In case of the employment of several 
to do a particular business jointly, the 
corporation is equally responsible for 
-each and all; for notice to either is notice 
to the principal. Bank of United States 
V, Davis. 2 Hill (N. Y.), 451. In this 
-case a bill of exchange was sent to one 
of the directors of a bank for discount. 
The director was at the time a member 
•of the board which ordered the discount 
to be made. He received the avails, al- 
leging the discount to be for his own 
benefit. Beld, that the bank was charge- 
able with notice of the fraud. 

lE’alfie Bills of Lading.— The authority 
of the earners’ agent to give bills of 
lading is generally limited to goods put 
on board the train or vessel. One who 
receives a bill of lading for goods never 
put aboard cannot recover thereon 
against the carrier without showing par- 
ticular authority in the master or agent 


to sign the bill. Even one who is an in- 
nocent and bona fide holder cannot set up 
such a false bill against the carrier unless 
such special authority is shown. But 
this rule is not without opposition. In 
Grant v, Norway, 10 C. B. 687, it was 
held that, broad as is the authority of the 
master of a vessel, it does not extend to 
signing bills of lading for goods not put 
on board, and that all persons are bound 
to take notice that such is the rule. Grant 
V, Norway was followed in the Schooner 
Freeman zk Buckingham, 18 How. (U. 
S.) 191. The principle applies for a 
stronger reason to the shipping clerk of 
a railway, whose powers are obviously 
not so large as those of the captain of a 
ship. Coleman z/. Riches, 16 C. B. 104. 
In Habbersty v. Ward. 8 Excheq. 330, 
the court went still further by a decision 
that when the master has once signed a 
bill of lading for goods that have actually 
been shipped his power is exhausted, and 
be cannot charge the owner by signing a 
second bill for the same goods. 

But in Armour v. Michigan Cen- 
tral R. Co., 65 N. Y. Ill, Grant zk 
Norway was disapproved, and railroad 
companies said to be estopped from ques- 
tioning receipts signed by their agents, 
as gainst innocent bona jide holders for 
value. In Freeman v, Buckingham the 
goods were by the bill of lading delivera- 
ble to the consignor’s order, while they 
were deliverable to the consignee’s order 
in Armour Railroad Co., and the court 
attempted to draw a distinction based on 
this difference. In a Pennsylvania case, 
it was held that owing to the shipment 
having been made in New York, the 
decision must be based on Armour v. 
Railroad Co., but the court said that they 
were not prepared to admit that there 
was any material difference between the 
laws of the two States, Brooks v, N. Y., 
L. E. & W. R. Co., 108 Pa. St. 529. See 
Bill of Lading, 2 Am* & Eng. Encyc. 
of Law, 224. 

If a corporation furnishes its secretary 
with money to pay its employees, and an 
employee monthly delivers to the sec- 
retary receipts for the month’s salary, 
but leaves the money with the secretary,, 
to be drawn against when desired, the 
corporation is not liable for the 
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position.*'- The weight of authority renders a corporation liable 
for the fraud of its agents, whether it has or has not derived bene- 
fit from the fraud but there is not Wcinting authority holding a 


of the secretary in failing afterward, to 
pay over the amounts. Gardner v. Omni- 
bus R. Co., 63 Cal. 326. 

1. Davendorf 7 >. Beardsley, 23 Barb. 
(N. Y ) 656. It was accordingly held that 
the company had constituted such person 
its agent to answer inquiries respecting 
the character, capital, and means of the 
corpoiaiion. 

The manager of a bank is general 
agent. It was held in Barwick zk English 
Joint Stock Bank, L. R. 2 Ex. 259, that 
a bank was liable for misrepresentation 
by its manager, in giving plaintiff a writ- 
ten guarantee that the check of J, D., a 
customer of the bank, should be paid, on 
receipt of the government money due 
J. D , in priority to any other payment. 
** except to this bank.” Asa matter of 
fact, J, D.’s indebtedness to the bank was 
for a sum far beyond that payable to him 
by the government, and when the govern- 
ment paid him, his payment of the 
amount into the bank was credited on 
account, leaving nothing for plaintiff on 
the guarantee. HM that there was evi- 
dence to go to the jury that the manager 
knew and intended that the guarantee 
should be unavailing, and fraudulently 
concealed from the plaintiff the fact which 
would make it so ; and that the defendants 
would be liable for the agent’s fraud. 

So where a cashier of a bank falsely 
states to a surety that a note held by the 
bank has been paid, and the surety is 
thereby caused to yield up security held 
by himself, the bank is estopped to deny 
that the note was paid. For though the 
cashier ordinarily has no authority to 
discharge its debtors without payment, 
yet he is the proper one to whom to apply 
to ascertain whether the debt has been 
paid. Cocheco Nat. Bank v, Haskell, 51 
N, H. 116; Derrick z', Lamar Ins. Co., 74 
111 . 404; Fire Ins. Co. v. Whitehill, 50 
111 . 1 1 2, See also Sturges v. Circleville 
Bank, ii Ohio St 153; Banks and 
Banking, 2 Am. & Eng, Encyc. of Law, 
iiS sf^. 

In Sharp z/. Mayor, etc., of New York, 
40 Barb. (N. Y.) 256, it was said: ** It is 
urged that a corporation will not be 
afifected by any representation made by 
an agent, unless the agent was directly 
authorized to make the particular state- 
ment The principal is liable for the 
false representations of the agent made 


in and about the matter for which he was 
appointed agent, not on the ground of 
express authority given to the agent 10 
make the statement, but on the gioun»} 
that as to the particular matter for 
the agent is appointed he stands in the 
place of the principal, and whatever he 
does or says in or about that matter is 
the act or declaration of the principal, 
for which the principal is just as liable as 
if he had personally done the act or made 
the declaration.” 

Power of Receivers to Collect Subscrip- 
tions to Stock Procured by Fraud. - Litch- 
field Bank v. Peck, 29 Conn, 384; Upton 
V. Tribilcock, 91 U. S, 45. Compare 
Miller Wild Cat, etc., Co,, 52 Ind. 1; 
Western Bank of Scotland 7/. Acidie, i 
Sc & Div. App. 14C. 

2 . British Mut. Bkg. Co. Charn- 
wood Forest R. Co., 34 W. R. 718; 55 
L. J. Q. B. 399. In that case the for- 
mer secretary of a railway company in- 
duced plaintiffs to advance money on 
the security of certain stock of the com- 
pany which he falsely represented be- 
longed to the transferror. Plaintiffs had 
had former dealings with the said former 
secretary as secretary for the company, 
and had never been informed that he was 
not still such secretary. Held, that the 
corporation was liable. In Mackay 7\ 
Commercial Bk., L. R. 5 Privy Counc. 
App. 394, the court did not decide this, 
point; but the opinion evidently leans in 
favor of the liability In Swift Win* 
terbotham, L. R. 8 Q. H. 244, a bank- 
ing company was held liable for false 
representation in regard to the solvency 
of a certain person; and though the <le- 
cision was re%'ersed on another point, 
the liability for agent's fraud was not 
shaken. Nothing was said to show any 
benefit to the company. And see N. V. 
& N. H. R. Co. V, Schuyler, 34 N. Y. 30, 
where a corporation was held liable for 
stock over-issued by its president, CVw- 
^re Wright’s App,, 99 Fa, St. 425. 

See authorities cited in succeeding 
note. 

It is no ground for denying to a cor- 
poration the right to rescind a contract 
entered into through the fraud of its 
directors, that a new board exists. Met- 
ropolitan Elevated R. Co. Manhatian 
Elevated R. Co,, ii Daly (N. Y.), 373; 
s. c„ 14 Abb, N. Cas. (N. Y.) 103. 
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company liable only to the extent of the benefits received.^ The 


1 . English Authorities.— The leading 
case is Barwick v, English Joint Stock 
Bank, decided in 1867, L. R. 2 Exch. 259. 
The manager of a bank gave a written 
guarantee that he would honor the check 
of a certain customer of the bank for oats 
to be thereafter supplied him, not exceed- 
ing a certain amount, on receipt of 
government funds coming to said cus- 
tomer, giving said check priority to any 
other payment except to the bank; where- 
upon oats were supplied by plaintiff. 
But payment of check was refused by the 
defendants, because the indebtedness due 
the bank far exceeded the government 
money received; and this the manager 
knew when he gave the guarantee. Held, 
this was evidence warranting a verdict 
that the manager fraudulently intended 
the guarantee to be unavailing, and that 
the defendants were liable for their 
agent’s fraud. See Bigelow on Fraud, 
225 et seq. Swift v. Winterbotham, de- 
cided in 1873, L. R. 8 Q B. 244. Here the 
manager of a bank in answer to inquiry 
as to whether one R. was responsible for 
^50,000, wrote a reply favorable to R.’s 
credit, knowing that his reply was false. 
Inconsequence of the reply, plaintiff sold 
R. goods, for which he could not re- 
cover by reason of R.’s insolvency. It 
was held that the bank was liable for the 
fraud, which was one in the course of 
the agent’s business. On another point, 
vi2., as to the signature of the guarantor, 
the decision was reversed. L, R. 9 Q. B. 
301. Chief Justice Coleridge, rendering 
the decision in reversal, said: “This de- 
cision does not at all conflict with the 
case of Barwick v. London Joint-stock 
Bank. L. R. 2 Ex 259.” 

In Mackay v. Commercial Bank of New 
Brunswick, L. R. 5 Priv. Counc, App. 
394 (1874), Barwick v, English Joint 
Stock Bank was approved, it being stated 
that a master is answerable for every 
wrong of his servant or agent committed 
in the course of the service and for the 
master’s benefit, though no express com- 
mand or privity of the master be proved; 
that no distinction could be drawn be- 
tween frauds and other wrongs; and that 
corporations were liable for such deceit. 
The fraud in this case was the sending, 
by the officer whose duty it was to obtain 
acceptance of bills of exchange in which 
the bank was interested, of a telegram in 
the name of the drawer of the bill, there- 
by intimating that the drawer was con- 
ducting business as theretofore, whereas 
in truth he had absconded. In the judg- 


ment of the House of Lords, Sir Mon- 
tague Smith said: It may be generally 
assumed that in mercantile transactions 
principals do not authorize their agents 
to act wrongfully, and conbequeniiy that 
frauds are beyond ‘the scope of the 
agent’s authority’ in the narrowest sense 
of which the expression admits. But so 
narrow a sense would have the effect of 
enabling principals largely to avail them- 
selves of the frauds of their agents, 
without suffering losses or incurring 
liabilities.” 

In British Mut. Bkg. Co. v. Charnwood 
Forest R. Co.,L.R.i8 Q.B.D.714; March, 
1887, in the court of appeal, the rule 
stated by Willes, J., in Barwick v, Eng- 
lish Joint Stock Bank, L. R. 2 Exch. 259. 
was again approved. “The general 
rule is, that the master is answerable for 
every such wrong of his servant or agent 
as is committed in the course of his ser- 
vice and for the master’s benefit, though 
no express command or privity of the 
master be proved.” However, it was 
held that the agent’s fraud, if for his own 
benefit, was not “for the master’s bene- 
fit,” and hence could not render the cor- 
poration liable, even though the act was 
done in the course of the servant’s em- 
ployment. 

In 1867, in Western Bank of Scotland 
V. Addie, L. R. 1 Scotch & Div. App. 
145, Lord Cranworth expressed the 
opinion that a corporation can only be 
made responsible to the extent to which 
they have profited by such wrong; and 
the Lord Chancellor said that if. instead 
of seeking to set aside the contract, the 
person defrauded prefers an action of 
damages for the deceit, such action can- 
not be maintained against the company, 
but only against the directors; and Lord 
Cranworth said a corporation cannot be 
called upon in its corporate character in 
action of deceit. 

In Weir v. Bell, in 1878, 3 Exch D 
244, it was said by one of the judges, — 
Bramwell, L. J,, — that private masters 
are not responsible for acts done by the 
servant wilfully; and therefore be con- 
demned the reasoning in Barwick v. 
English Joint Stock Bank, L. R. 2 Ex. 
259, although he thought the decision 
itself was sustainable, because every per- 
son who authorizes another to act for 
him undertakes for the absence of fraud 
by that person in the execution of the 
authority. 

In Blake Albion Life Assurance 
Socy., in 187S, L. R. 4C. P. D. 94, Grove, 
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-extent of the liability is a general question, and not one relating 
peculiarly to corporations.^ 

1 . Instances of Liability-Instances of the liability of a corpora- 
tion for fraud are as follows : Misrepresentations in notice of ju- 
dicial sale of a railroad calculated to destroy competition among 
bidders;® procuring donations of property to a railroad by threat- 
ening to change its terminus;® fraud of agent in discharging and 
releasing mortgages;^ in filling up certificates to holders of cou- 
pons in the issuance of stock certificates ; ® in other instances ; ^ 


J., said that it was fairly questionable 
whether the corporation could be made 
to pay damages for deceit by agent; but 
as the only claim was for return of money 
paid to the corporation, judgment was 
entered against the company. 

American Authorities. —Corporations 
may be liable in action of deceit for the 
damage suffered, and not simply to the 
extent of benefit received. Peebles v, 
Patapsco Guano Co., 77 N. Car. 233, 
where a spurious article was represented 
as the genuine. Taylor on Corporations, 
§342; White V, Sawyer, 16 Gray (Mass.), 
586. Here it was held that two owners 
of a vessel are jointly liable in action of 
deceit for fraudulent representations 
made by one of them, acting for both, in 
the sale of the vessel; and the damages 
are not limited to the profit derived by 
them, or either of them, from the fraud. 
Jeffrey a Bigelow, 13 Wend. (N. Y.) 518. 
Here an agent for the sale of sheep 
fraudulently sold some which were 
diseased, and the purchaser mixed the 
diseased sheep with others before owned 
by him, whereby the contagion was com- 
municated through the entire flock, Heldy 
that the principal was liable, not only as 
to the sheep sold, but for all the sheep to 
which the distemper was communicated. 
And see Bennett v. Judson, 21 N. Y. 238, 
On the other band, it was held in New 
Jersey in 1881 that an innocent principal 
is not suable in tort for the agent’s 
fraud. See dictum to same effect in Craig 
V, Ward, 3 Keyes (N. Y.), 393, 

I. Some authorities hold that the 
liability extends only to the benefit re- 
ceived; but the current of authority is 
that the liability equals the extent of the 
damage. Bigelow on Fraud {1888), 226 et 
seq,; Pollock on Torts, 259; Barwick v, 
English Joint Stock Bank, L. R, 2 Exch. 
i859; White v. Sawyer, i6 Gray (Mass.), 
586; Kennedy w. McKay, 43 N. J. L. 288. 

Where the notice of the sale of a 
railroad under mortgage to secure rail- 
road bonds, set forth that the sum due 
jander the mortgage for the principal of 
tH>nds was two miBion dollars, with sev- 
enty thousand dollars interest, when in 


fact less than two hundred thousand dol- 
lars was held by Jide holders for 
value, the leraainder of the two millions 
being either iii the hands of the directors 
or directly under their control, such notice 
was fraudulent, and of itself sufficient to 
vitiate the sale. James v. Railroad Co., 

6 Wall. (U. S.) 752. “ Deceptive notice 
was calculated to destroy all competition 
among the bidders, and, indeed, to ex- 
clude from the purchase every one except 
those engaged in the perpetration of the 
fraud.” 

3 . Union Pac, R. Co, v, Durant, 3 Dil- 
lon (C. C.), 343. The oppression in 
this case was the causing of hope that 
Omaha would be the terminus of the 
road, and threatening to make Bellevue 
or Florence the terminus if citizens re- 
fused to donate lands. A bill filed by 
the company for conveyance was dis- 
missed by the court, which held that the 
donors were entitled to have back again 
their lands. 

4 , The treasurer of a savings-bank, who 
had been authorized by a vote of the trus- 
tees to discharge and release mortgages, 
fraudulently interpolated in the record of 
the vote the word “assign” between the 
words'“ discharge” and “ release.” Ileld^ 
that as between the bank and one who, 
misled by the record, took an assignment 
of a mortgage for value in good faith, the 
bank must bear the loss. Holden v, 
Phelps, 141 Mass. 456. 

6. The president and treasurer of a 
railroad corporation confided to a clerk 
the duty of filling up and supplying cer- 
tificates to the holders of coupons. The 
certificates were delivered, signed, to the 
clerk, who fraudulently filled them up 
and put them on the market, whence 
they came into the hands of innocent 
holders for value without notice of the 
fraud. Held, the railroad corporation 
was responsible, and must bear the loss. 
Western Maryland R. Co, v, Fraiiklitt 
Bank, 60 Md. 36. 

6. New York, etc,, R. Co* v, Schuyler, 
34 N. Y. 50. Cempare Wright^s App,, 99 
Pa. St. 425, 

t. See Derrick v. Lamar Ins, Co., 74 
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fraudulent representations as to the financial condition of a com- 
pany inducing subscriptions to stock reports by directors 
adopted and circulated by the corporation, unless they are mere 
general statements as to possible profits, and accompanied by 
documents which afford the means of testing their accuracy;*^ 
more latitude is permitted in the issuance of a prospectus ; ^ but 
while its representations cannot be tried by as strict a test as is 
applied in other cases, they are required to be fair, honest, and 
bona fideJ^ 

111 . 404, and cases cited in preceding 4 . K'sch v. Central R. Co, of Vene- 
notes. zuela, 3 De G., J. & S. 132; /iV Life 

1 . In National Exch. Co., etc., 2/. Drew Assoc, of England (Limited), 34 Beav. 

£t aLy 2 Macq. (House of Lords) 103, 639; Ross v. Estates Investment Co., 

where a tottering joint stock company, L. R. 3 Eq. Ca. 122* Chester v, Spargo, 
with a view to raise its shares in the mar- 16 Weekly Reporter, 576. 

Icet, represented the concern as most In Kisch 7 \ Central R. Co., 3 De G,, 
prosperous, and offered money to two of J. & S. 132, plaintiff took shares in a 
their shareholders to buy further shares, railway company on the faith of a pros- 
and the shares accordingly were bought pectus which referred to a concession for 
by the company for such shareholders, making the railway as having been made 
and afterwards became valueless; upon by the Venezuelan Government to the 
a suit by the company for repayment of company, and stated that the contractor 
the money advanced, it was held that de- had guaranteed a dividend of £2^ per 
fence that the company had been guilty cent on the paid-up capital during the 
of fraud was a good defence. The gen- construction of the works, and that the 
eral interests of society required that Venezuelan Government had guaranteed 
representations by directors should bind a dividend of £<) per cent on the paid-up 
the entire corporation, although the indi- capital for twenty years. The conces- 
viduals composing it might be ignorant of sion had, in fact, been made to another 
the representation and of its falsehood, company, and referred to the agreement 
And it could not be that the company for purchase; and the memorandum of 
might benefit by these misrepresenta- association stated one of the objects of 
lions, without being liable to be told, the company to be, acquiring, by pur- 
That is your fraud. See, generally, chase or otherwise, concessions from the 
Stock, Venezuelan Government. The guarantee 

2 . National Exch. Co., etc., v. Drew of the contractor for interest during the 

al., 2 Macq. (House of Lords) 103; construction was, in fact, limited to 

New Brunswick, etc., R, & Land Co. v. £20,000 in all (the whole capital being 
Conybeare, g H. L. Cas. 711; In re Na- ;j500,ooo). The guarantee of the Vene- 
tional Patent Steam Fuel Co., 4 Drewry, zuelan Government was for a dividend of 
529 9 per cent while the line, without any 

8. In considering such a document as default on the part of the company, failed 
the prospectus of a company, allowance to produce it. The documents giving the 
must be made for some latitude of state- above guarantees were referred to in the 
ment. It is unfortunately so universally articles without stating their contents, 
known and understood that the prospec- Reid, that the plaintiff having, when he 
tus of a company never in fact contains applied for the shares, agreed to be 
a strictly accurate account of its prospects bound by the memorandum and articles of 
and advantages, that the validity of bar- association, could not allege ignorance of 
gains founded upon such instruments can- their contents, and therefore, although 
not properly be tried by as strict a test as the prospectus ought to have stated the 
may be applied in other cases. It is not fact of the concession having been ac- 
because a prospectus contains exagger- quired by purchase at a heavy price, 
ated views of the advantages of the com- bU, the plaintiff could not have estab- 
pany to which it relates, or contains some lished any title to relief on this ground, 
casual or trifling errors or inaccuracies. But held, that although the plaintiff must 
that the court would be justified in set- be treated as having notice of the memo- 
iting aside a bargain founded upon it. randum and articles, he was not thereby 
Kisch V. Central R. Co* of Venezuela, 3 affected by such knowledge of the con- 
De G., J. & $. 132. tents of all the documents referred to but 
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Corporations have been held liable for issuing stock as full paid 
It less than its par value/ and for misrepresentations in railroad 
;ime tables/^ 

A corporation which conspires with an individual to obtain 
money under false representations can be made to yield the 
amount paid to it in an action of deceit.^ 

2. Matters of Pleading and Practice. — An agent's fraud, in an ac- 
tion of deceit, may be described in pleading as the wrong of the 
corporation.^ The corporation and the agent guilty of the fraud 
may be sued jointly, since all are principals.^ 


not set forth in them, as to be debarred 
from complaining of any deceptive state- 
ment made to him respecting them; that 
he was entitled to rely on the representa- 
tions in the prospectus as to the guarantees 
by the contractor and by the Venezuelan 
government, and that these representa- 
tions were so far from being fair, honest, 
and hona Jide statements, that he was en- 
titled to be relieved from his shares. 
See also Smith’s Case, L, R. 2 Cb. App. 
6ii; Kennedy v. Panama, etc., Mail Co., 
L. R. 2 Q. B. 580. 

1 . As a general rule, it may be stated 
that the capital stock of a corporation is 
a trust fund for payment of its creditors ; 
that persons trusting it have a right to 
assume that the amount of its stock 
issued indicates the amount of actual 
assets in its hands or subject to its call, 
to transact its business and meet the de- 
mands of its creditors. Therefore, on a 
sale of its stock as fully paid up, for less 
than its par value, creditors of the corpo- 
ration may call upon the purchasers to 
make up the difference between the par 
value of the stock and the value at which 
it was sold. Chouteau Ins. Co. v, Floyd, 
74 Mo. 291; Ross v. Kelly, 36 Minn. 38 
(1887); Upton V. Tribilcock, gi U, S, 45; 
Bouton V. Dement, ii West. R. 437 (Illi- 
nois, Nov. 1887). But this principle 
does not apply to mining corporations 
in Minnesota or California. Ross v. 
Kelly, 36 Minn. 38; AV South Mountain, 
etc./Min Co., 7 Sawy. 30(5 Fed, Rep. 
403); s. c , 8 Sawy. 366 (14 Fed, Rep. 347). 
In Minnesota^ on account of the provi- 
sion of Gen. St, of 1878, § 149, providing 
that the stock of mining and smelting 
companies, when sold, “purporting to 
be full paid,” shall not be subject to fur- 
ther assessment; in California, on ac- 
count of the custom in the organization 
of mining companies to fix the capital 
stock at a fictitious figure bearing no re- 
lation to the real value of the property. 

2 , Publication of railroad time-tables 


amounts to representation that trains- 
will start as stated. A company which 
knowingly published false reports was 
held liable to a passenger who travelled 
with the expectation of making connec- 
tions, but failed to do so owing to the 
false time-tables, Denton v. Great Nor- 
thern R. Co., 5 El. & B. (85 E. C. L. R.)' 
860. 

3. Blake v. Albion Life Assurance Soc., 
L. R. 4 C. P. Div. 94. 

4 , Mackay v. Commercial Bank, L. R. 

5 P. C. App. 394; Barwick v. English 
Joint Stock Bank, L. R. 2 Ex. 266. 

In Raphael v. Goodman, 8 Ad. & El. 
565, the sheriff sued on a bond; plea, 
that the bond was obtained by the sheriff 
and others by fraud; proof, that it was- 
obtained by the fraud of the oflScer. Jleldf. 
the plea was sufficiently proved. 

fi. Swift zf. Winterbotham, L. R. S- 

Q. B. 254. 

In Cullen v. Thompson’s Trustees, 
Lord Westbury says: “All persons di- 
rectly concerned in the commission of 
a fraud are to be treated as principals.” 

Costs.— A bill by a purchaser of shares 
to have the purchase declared void, and 
to be relieved therefrom, contained many 
charges of fraud which plaintiff failed to* 
prove. Other charges were sustained 
and the purchaser relieved; but because- 
of the unsustained charges no costs were- 
allowed. Kisch v. Central R. Co. of 
Venezuela, 3 De G,, J. & S, 122. When 
new stockholders have come in, or new 
debts created, then the complainant can- 
not be relieved, Bigelow on Fraud, pp- 
229, 246. 

Evidence. — In action against a com- 
pany to recover money obtained through 
fraud of defendants’ agent, evidence of 
similar frauds on other persons by the 
same agent in the same manner, with the 
knowledge and for the benefit of defend- 
ants, is admissible on behalf of plaintiff. 
Blake 7/. Albion Life Assur. Soc.,L. R.. 
4 C, P. D. 94. 
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N. Liability to Indictment— 1. Generally.- Malice and wilful^ 
ness — guilty intent— cannot be predicated of a corporation, though 
they may well be of its members. A corporation cannot be indicted 
for treason or felony, or for crimes punishable by imprisonment.^ 
Indictment lies against a corporation for a nuisance, and the liability 
may arise from a non-feasance, or an omission to perform a legal duty 
or obligation, as well as from a misfeasance, or the doing of any act 
unlawful in itself and injurious to the rights of others.^ It may be 

1 . In State v, Morris & Essex R. Co., endo, in The Queen v. Railway Co.. 3 
23 N, J. Law, 364. Green. C. J., said: Queen’s Bench, 227, that although there 
*‘The law is well settled, that a corpora- was at that time no direct authority in 
tion aggregate is liable to indictment. It England for the position that a corpora- 
ls said, indeed, by Blackstone, that a tion aggregate is indictable in the corpo- 
corporaiion cannot commit treason, fel- rate name, yet the course of precedents 
ony, or other crime in its corporate ca- has been uniform for centuries, and the 
pacity, citing the case of Sutton's Hos- doctrine has frequently been taken for 
pital, 10 Coke, 32. The original author- granted both in arguments and by the 
ity is simply that a corporation cannot judges. The case of Langforth Bridge, 
commit treason. While it is conceded Cro. Car. 365 (1635); Regina v. Inhabi- 
that a corporation cannot, from its na- tants of the County of Wilts, i Salk. 359 
ture, be guilty of treason, felony, or {1705); The King v. Inhabitants of the 
other crime involving malus animus in West Riding of Yorkshire, 2 Blac. Rep. 
its commission, it is believed that there 685 (1770); Rex v. Inhabitants of Great 
is no authority, ancient or modern, which Boughton, 5 Burr. 2700 (1771); The King 
denies the liability of a corporation ag- v. Inhabitants of Clifton, 5 D. &: E. 499 
gregate to indictment, except an anony- (1794); Rex v. Corporation of Liverpool, 
mous case, said to have been decided by 3 East, 86 {1802}; Rex v. Mayor of Strat- 
Chief Justice Holt, in the court of king's ford-upon-Avon. 14 East, 348(1811); Rex 
bench, in the 13 Will. III. (1701). The v. City of Gloucester, Dougherty’s 
case is reported in 12 Mod. 559, briefly Crown Cir. Ass. 249. 
as follows: ‘ Note per Holt, Chief Jus- “ Notwithstanding the frequent in- 
tice. A corporation is not indictable, stances to be found in the books of in- 
but the particular members of it are.' It dictments against aggregate corporations 
may well be doubted whether this is not for neglect of duty imposed by law, the 
one of those cases which extorted from liability of a corporation to indictment 
Lord Holt the bitter complaint of bis was not expressly adjudicated in West- 
reporters, * that the stuff which they pub- nainster Hall until the very recent case 
lished would make posterity think ill of of The Queen v, Birmingham & Glou- 
his understanding, and that of his breth- cester R, Co., 9 Car. & Payne, 469, 3 
ren on the bench.' Aside from the Queen's Bench, 223. In that case it was 
apocryphal character of the report, it is directly adjudged that a corporation ag- 
hardly credible that so learned and accu- gregate may be indicted by their corporates 
rate a judge as Lord Holt should have name for disobedience to an order of jus- 
laid down the broad proposition imputed tices requiring such corporation to exe* 
to him by his reporter. It is certain that cute works pursuant to a statute, 
while be was chief justice of the king's “The same principle has been repeat 
bench there were cases before that court edly recognized in the American courts, 
of indictments against quasi corporations both before and since the decision in The 
for neglect to repair roads and bridges. Queen 'u. Birmingham & Gloucester R. 
Regina County of Wilts, i Salk. 359; Co. Mower v. Leicester, 9 Mass. 350; 
The Queen v. Inhabitants of Cluworth, Howard v. North Bridgewater, 16 Pick. 
6 Mod, 163; s. c., I Salk. 359. And (Mass.) igo; Susquehanna & Bath Turn- 
in The Queen v. Saintiff, 6 Mod. 255, pike Co. v. People, 15 Wend. (N. Y.) 
Lord Holt himself held that if a common 267; Freeholders v. Strader, 3 Harr. (N. 
footway be in decay, an indictment J.) 108." Compare State v. Baltimore, 
must of necessity lie for it, because an etc,, R. Co., 15 W. Va, 362. 
action will not lie without a special dam- 2 . Louisville & Nashville & Co. 

age. It seems to be true, moreover, as State, 3 Head (Tenn.), 523. 
was stated by Talfourd, Sergeant Argu* Where nuisance is complained of, 
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the motives of the parlies have no con- 
nection with the inquiry or bearing upon 
the result.’’ Wood on Nuisances (Ed. of 
1S33), p. 10; State V, Morris & Essex R. 
Co., 23 N. J. Law, 370,— a case of in- 
dictment. 

In 1S66, in The Queen v. Stephens, L. 
R I Q B. 702, it was held that the owner 
of works, carried on for his profit by his 
agents, is liable to be indicted for a 
public nuisance caused by acts of his 
workmen in carrying on the works, 
though done without his knowledge and 
contrary to his general orders. 

In Commonwealth v. Proprietors of 
New Bedford Bridge, 2 Giay (Mass.), 
343 (1854), there was an indictment 
against the Bridge Co. for obstructing 
the Acushnet river. Bigelow, J., said: 
“The defendants contend that it cannot 
be maintained against them, on the 
ground that a corporation, although liable 
to indictment for a non-feasance, or an 
omission to perform a legal duty or ob- 
ligation, are not amenable in this form 
of prosecution for a misfeasance, or the 
doing of any act unlawful in itself and 
injurious to the rights of others. There 
are dic/ar in some of the early cases which 
sanction this broad doctrine, and it has 
been thence copied into text writers, and 
adopted to its full extent in a few modem 
decisions. But if it even had any foun- 
dation, it had its origin at a time when 
corporations were few in number, and 
limited in their powers and in the pur- 
poses for which they were created. Ex- 
perience has shown the necessity of 
essentially modifying it; and the tendency 
of the more recent cases in courts of the 
highest authority has been to extend the 
application of all legal remedies to cor- 
porations, and assimilate them, as far as 
possible, in their legal duties and re- 
sponsibilities to individuals. To a cer- 
tain extent, the rule contended for is 
founded in good sense and sound princi- 
ple. Corporations cannot be indicted for 
offences which derive their criminality 
from evil intention, or which consist in a 
violation of those social duties which ap- 
pertain to men and subjects. They can- 
not be guilty of treason or felony, of per- 
jury, or offences against the person. But 
beyond thi^ there is no good reason for 
their exemption from the consequences 
of unlawful and wrongful acts committed 
by their agents in pursuance of authority 
derived from them. Such a rule would 
in many cases preclude all adequate 
remedy, and render reparation for an in- 
jury committed by a corporation impos- 
sible; because it would leave the only 


means of redress to be sought against 
irresponsible servants, instead of against 
those who truly committed the wrongful 
act by commanding it to be done. There 
is no principle of law which would thus 
furnish immunity to a corporation. If 
they commit a trespass on private prop- 
erty, or obstruct a way to the special 
injury and damage of an individual, no 
one can doubt their liability therefor. In 
like manner, and for the same reason, if 
they do similar acts to the inconvenience 
and annoyance of the public, they are 
responsible in the form and mode appro- 
priate to the prosecution and punishment 
of such offences. . . . It may be added 
that the distinction between a nonfeas- 
ance and a misfeasance is often one 
more of form than of substance. There 
are cases where it would be difficult to 
say whether the offence consisted in the 
doing of an unlawful act, or in the doing 
of a lawful act in an improper manner. 
In the case at bar, it would be no great 
refinement to say that the defendants are 
indicted for not constructing their draws 
in a suitable manner, and thereby ob- 
structing navigation, which would be a 
nonfeasance, and not for unlawfully 
placing obstructions in the river, which 
would be a misfeasance. The difficulty 
in distinguishing the character of these 
offences strongly illustrates the absurdity 
of the doctrine that a corporation is in- 
dictable for a nonfeasance, but not for a 
misfeasance. See 9 Ad. & El. N. R. 

325.** 

In Reg. V. Great North of Eng. R. 
Co., 9 Ad. & El. N. R. 315, 58 Eng. 
Com. Law (1846), Lord Denman, C. J., 
said: “The law is often entangled in 
technical embarrassments; but there is 
none here. It is as easy to charge one 
person, or a body corporate, with erect- 
ing a bar across a public road as with 
the non-repair of it.” See aUo State 
Morris, etc,, R. Co., 23 N. J. Law, 360; 
State z'. Vermont Central R, Co., 30 Vt. 

n it was at first held that a 

corporation was not liable to indictment 
for a nuisance in obstructing a river by a 
dam. State t/. Great Works, etc., Co., 
20 Me. 41. This decision was followed 
in Indiana in State Ohio, etc., R. Co., 
23 Ind. 362. It was criti^'ised in State v, 
Vermont Central, etc., R. Co.. 27 Vt, 
103, and in Ang. k A. Corp. § 396, and 
was “not overlooked but disregarded” 
in State v. Freeport, 43 Me. iqS* and 
State V. P. k K. R. Co., 57 Me. 402, 
and was overruled in Slate v, Portland,, 
74 Me. 268 (x8$3). 
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become stagnant ; ^ or to percolate upon land adjoining a canal.^ 
A corporation is not liable to indictment for maintaining a nuis- 
ance when in the hands of a receiver.^ 

A corporation may be indicted and fined for libel.^ Where a 
statute prohibits a misdemeanor, and officers and employees of the 
corporation habitually commit the offence prohibited in such a way 
and at such times as to justify the inference that they had author- 
ity from the corporation, the offence may be imputed to the cor- 
poration,^ A corporation would probably be liable to indictment 
for the act of its officer or employee, in issuing without the proper 
stamps papers which the law requires to be stamped, with intent 
to evade the act of Congress.® A corporation has been held liable 
to indictment for “Sabbath-breaking"’ in the shipment of goods 
on Sunday contrary to the provisions of a statute.*^ 

It has been held that a corporation cannot be compelled to pro- 
duce its books, or to allow their inspection, when so doing will ex- 
pose it to indictment.® 


issue commanding the reinstating of the 
road. King Severn & Wyfe R. Co., 2 
B. & Aid. 646. 

1. Salem v. Eastern R. Co., 93 Mass. 

431. 

%. Del. Div. Can. Co. v. Common- 
\veaith, 60 Pa. St. 367. 

3 . In State v. Vermont Central R, Co., 
30 Vt uo. the defendant was indicted 
for blocking up a highway by slopping 
its cars upon the railroad. Bennett, J., 
said: But if the railroad and all its con- 

cerns are in the hands of a receiver, and 
the company are under an injunction not 
to intermeddle with its concerns, it would 
seem difficult to maintain the proposition 
that still the company should be liable to 
an indictment for the acts of the receiver 
or of his agents. To hold the company 
liable in such a case would be indeed 
monstrous, as they had no power to 
control or prevent the acts complained 
.of as a nuisance. No man or corpora- 
tion should be made criminally respon- 
.«:ible for acts which they have no power 
to prevent. It has been assumed by the 
attorney for the government that unless 
^the prosecution is sustained the govern- 
ment are without the means of redress. 
But will that conclusion follow? Why 
may not the receiver be subjected to an 
•indictment? If he has been guilty of a 
nuisance, it would seem difficult for him 
to defend under his commission from 
•chancery. He was not placed above the 
law. But this is not a point before the 
court calling for a decision.’^ New trial 
was granted, but the State’s attorney 
elected, to enter a noUe presequL 


4 . Odgers on Lib. *369: per Ld. Black- 
burn, in Pharmaceutical Soc. v. London, 
etc.. Assoc., 5 App. Cas, 869, 870; dis- 
senting from remarks of Bramwell, L. J., 
in the court below, 5 Q. B. D. 313. 

It can be the subject of a criminal libel. 
Brennan v. Tracey, 2 Mo. App. 540. 

6. Where the agents of a corporation 
had been notoriously in the custom of 
giving to passengers notes for less than 
five dollars, contrary to the Pennsylvania 
Banking Act, it was held, in a civil action 
for the penalty, that this was sufficient 
proof that the corporation had authorized 
their conduct, and such action would lie 
against the corporation. Comm. v. 
Ohio & Pa. R. Co., i Grant's Cas, (Pa.) 
329. The act termed the penalty a 
“ civil " one, 

6. United States v. Balt. & Ohio R. 
Co., U. S. Circuit Court, West Virginia 
District, August, 1868, reported in 7 
Am. Law Reg, N. S. 757. The papers 
issued were receipts given by the plat- 
form-clerk of a common carrier, some 
for goods, some for money paid for car- 
riage. The cases went off on another 
point, viz., that the act of Congress of 
1864 not subject such receipts to 
stamp duty, and the cases were settled 
by counsel. 

7 . State V, Baltimore, etc., R. Co., 15 
W. Va. 362. 

8. King V. Buckingham Justices, 8 B. 
& C. 375, In this case a courity had 
been indicted for non repair of a bridge, 
and question arose whether the county 
or a certain parish was liable. The 
county obtained a rale nisi for liberty to 
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Liability to indictment is sometimes extended by statute.^ 
Where a charter confers upon a corporation privileges which in 
time become detrimental to the community, it cannot then be in- 
dicted for a nuisance, as this would be a breach of contract ; the 
remedy is to take away the privilege.® Where by statute a cor- 

inspect the parish books, but it was after though the draws might be “ thirty feet 
argument discharged. See also King of wide.” Comm. v. New Bedford Bridge, 
the Two Sicilies v. Wilcox, 14 Jur, N. S. 2 Gray (Mass.), 339. And see Hookse tv. 
751. Amoskeag Mfg. Co.,44N. H. 105; Easton 

1. Reg. V, Great North of England R., v. Same, 44 N, H. 143 C&mpare. supta, 

9 0 . B. 315. this title, Charter as a Contract. 

Thus the 2XiC\tnt Massac huseiis charter. It was said in a Tennessee case {Louis- 
55, ch. 16, sec. 2, provided that where ville & Nashv. R. Co. v. State, 3 Head, 
legal warning had been given any town 524), that undoubtedly, so long as the 
•of defect in any bridge or county high- company keeps within its charter, it is 
way, and any person should lose his life not liable for a nuisance permissible 
through such defect, the county, or town, under the charter. The work must be 
which should have remedied the defect constructed without inconvenience to the 
should upon presentment in the shire public; but if it cannot be done without 
oourt pay to the relatives, as there in- some inconvenience, it must be done 
dicated, ;^ioo. This charter, which ap- with the least possible inconvenience.” 
pears to be still in force, was many See also Queen v. Scott, 3 Ad. & El. (N. 
^generations in advance of the statutes S.) 543; Northern Central R. Co. v. 
giving civil action in case of death. Commonwealth, 90 Pa. St. 306; Wood 

Thus also railroads in New Hampshire on Nuisances, ch. “ Legalized Nuisances.” 
were by the act of 1850 subjected to in- Legislative authority to build dams 
•dictment and fine for loss of life through protects from indictment for the obstruc- 
iiegligence of the company or their tion thereby caused. Gray v. City of 
servants. Boston, Cone, & Mont. R. Brooklyn, 50 Barb. (N.Y.), 365; Eastman 
Co, V, State, 32 N. H. 215, v. Company, 44 N. H. 143. 

Such too is the Maine law. In Hookset v. Amoskeag. etc., Com- 

In Maryland, the State is pro forma the pany, 44 N, H. 105. a corporation, author- 
plaintiff, but in that State the proceeding ized by its charter to erect and maintain 
is a civil one. such dams across the Merrimack at A. as it 

Also, under the Massachusetts statute. It should deem necessary and proper for 
indictment may be made either for in- carrying on its works," erected a dam 
jury or death; and the indictment for across the river at A., and thereby caused 
killing must aver particularly whether the water to be thrown back upon a 
the killing was through the company’s bridge across the river in a public high- 
negligence, or through the negligence of way in the town of H.* and thereby 
the company’s servants. Averment of causing the destruction of the bridge, 
one does not support proof of the other. Held, that though this charter protected 
•Comm. V. Boston & M, R. Co., 8 Am. from indictment for nuisance, it fur- 
& Eng. R. R. Cas. 298. nished no defence to such corporation in 

2. Thus by their charter the proprietors an action on the case brought against it 
of New Bedford Bridge were authorized by the town of H. 

to build a bridge *‘with two suitable In Delaware Division Canal Co. v. 
draws, which shall be at least thirty feet Commonwealth of Pennsylvania, 60 Pa. 
wide.” It was held that although Con- St. 367, Thompson. C. J., said: “It has 
gress could interfere, the State legislature not yet been decided that a nuisance 
•could not, so as to require the proprietors created by the commonwealth resulting 
to maintain greater draws, nor could the from, but not necessarily a part or parcel 
.State prosecute for a nuisance for want of, its works,may not be a nuisance when 
•of the enlarged draws; but, on the other continued by a company. The analogy 
hand, the bridge was to have “two between the position of the common- 
suitable” draws, and the court — not the wealth as proprietor, and that of a cor- 
legislature— had power to judge whether, poration, is not exact on the question-of 
in view of the increase of commerce, etc., liability and relative duty, because the 
ihe proprietors were maintaining draws one is sovereign and the other subordi- 
.jsuitable, and if not| indictment lay, al- nate. The maxim relating to the one is 
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poration is given a certain privilege, and afterwards changes occur 
which would cause the exercise of the privilege to create a nuis- 
ance, the corporation must take proper measures to have the cause 
of the nuisance removed by those bound to remove it ; and if the 
corporation continue the exercise of the privilege while it results 
in nuisance, it is indictable.^ So where the corporation is author- 
ised to exercise certain powers, but the statute does not authorize 
interference with vested rights, nor necessarily require anything to 
be done which would cause the nuisance, they cannot exercise 
those powers so as to create a nuisance.‘'^ The unreasonable use 
of a privilege will subject a corporation to indictment when it 
offends the whole public, but an actual injury need not be suffered 
by any person in order to constitute the offence.® 

2, Pleading and Practice. — ^The period of limitation of indict- 
ments against corporations is that of indictments in general, in 
the absence of any contrary provision.'^ Where the name of a 
corporation is given, the corporate title must be strictly pursued, 
unless specification is made unnecessary by local statute.® Where 
a statute provides that a railroad corporation may be indicted for 
the death of a passenger through the negligence of servants of 

that it can do no wrong, while the other ineflScient remedy, to obtain a private 
may; and for this reason acts resulting act of parliament for the purpose.’' And 
from sovereignty are not indictable when query was raised as to whether the 
done by the sovereign power. The company was not also indictable, 
commonwealth can neither be sued nor 2 . Franklin Wharf Co. v. Portland, 67 
be indicted; but because this is so, I do Me. 46. Thus in Managers of Metro- 
not think it follows that such an immunity politan Asylums District v. Hill, 44 L. 
passes to the vendees of her property or T. R. (N. S.) 653, an incorporated body 
rights. Railroad Company v, Duquesne was authorized to build a hospital for 
Borough, 10 Wright (Pa.), 223, strongly infectious cases. Owners of adjacent 
sustains this view. It is in fact, bow- land brought action against the corpora- 
ever, not material to decide the point in tion averring that the hospital was so* 
this case.” The indictment was for pools constructed as to be a nuisance to them, 
formed by percolating water. The de- The jury found that this was so. Held. 
fence was that the canal company used that the action lay; that the order of 
the canal in manner similar to that of the authority was no defence. See Wood on 
commonwealth when the State owned Nuisance. See also Rex v. Pease, 4 B. 
the canal; the jury found otherwise. & Ad. 30 (24 E. C. L. R,), where legis- 
I. Queen v. Bradford Navigation Co., lative authority which clearly contem- 
6 Best dc Smith. 629, Thus in the case plates the nuisance was held to constitute 
just cited a canal company was authorized defence. 

to collect its waters from certain streams S, Cin. R. Co. v* Com,, 80 Kv. 137. 
which at that time — 1771 — were pure. The offence here was obstructing a 
but afterwards the growth of a neigh- public road by leaving on it at a pub’ic 
boring town brought about so great a crossing a hand-car, with buckets and 
number of drains and sewers emptying clothes pendent, whereby horses were 
into the chief stream that it became foul, put to fright and flight, endangering 
It was held that the canal company’s lives. Held^ an indictable offence, 
lessee was indictable for continuing to 4 . Commonwealth v. Boston, etc., R. 
receive the water after the pollution, Co., ii Cush. (Mass.) 512; Common- 
and thereby causing a nuisance through wealth v. East Boston Ferry Co., 13. 
the country traversed by the canal. Alien (Mass.), 589. 

Blackburn, J.; '*It throws on them the 5 . Wharton’s Cr. PI, dt Pr. | no; 
necessity of taking legal steps to compel Archbuld’s Cr. Pr. 79; State v. New Jer- 
the local board of health to do their duty sey Turnpike Co., i Harr. (N. J.) 225; 
in cleansing, etc.; or, if that be found an McGary v. People, 45 N. Y. 153. 
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the company, the indictment need not set out the servant's 
name.^ Where an offence consists in an omission to do some 
act, the iiidiccment must show how the defendant's obligation to 
perform that act arises.*-* It has been held that judgment may be 
rendered against a corporation upon an indictment upon default 
of appearance, after due notice to appear.® A corporation may 
be fined on conviction and ordered to abate the nuisanceA Cor- 
porations cannot plead to an indictment the want of funds.^ 

0. IiABiiiTY TO Taxation.— '1. General Principles— A complete 
treatment of the liability of a corporation to taxation would in- 
volve the consideration of all the legal principles applicable to 
taxation.® The taxation of the various kinds of corporations is 
regulated by statute in the different States. The power of the 
States to tax corporations as well as individuals and associations 
is undoubted.*^ In the construction of tax laws applicable to cor- 

1. Commonwealth v, Boston, etc., R. monwealth (Pa.), lo Am Eng R. R. 

Ct) , II Cush. (Mass.) 512. Cas. 321, and note. 

2 . State z\ New Jersey Turnpike Co., Proceedings to Enforce Bemedy by In- 
I Harr. (N. J.) 225; State v. Hageman, dictment— See Regina v. Birmingham, 

I Green’s R. (N. J.) 314; Rex v. Brough- etc., R. Co,, 3 Ad & El. (N. S.) 22-^; 
ton, 5 Burrows, 2700. Failing in this, it Boston, etc., R. Co z\ Stale, 32 N. IL 
will be quashed. State Turnpike Co., 215. 

i Harr. (N. J.) 225. But an indictment iiability of Corporations for leasf^e'gi 
setting forth defendant’s act of incorpo- Nuisance — See Queen z'. Bradford Nav. 
ration and its building and use of a Co., 6 B. & S. 629; King v. Pedley, 1 
bridge, and averring that defendant was Ad. & El. 822; Gandy r, Zubber, 5 H. <S: 
hound to keep and maintain the same S. 485; Rich Basterfield, 56 Eng. Com. 
[bridge] in such a condition as to render Law Rep. 783. 

the same safe and convenient for travel- Construction of Statutes.— See Com- 
lers,” etc , shows sufficiently the origin monwealth r. Demuih, 12 S. & R. (Pa ) 
of the defendant’s liability to light the 389; Benson r. Monson etc.. Co., g Mete, 
bridge at night, so as to support the (Mass ) 562; Commonwealth ?». Boston, 
averment of nuisance in failing so to do. etc., R. Co,, ii Cush. (Mas.s.) 516; An- 
Comm. V, Central Bridge Corp., 12 Cush, droscoggin Water Power Co. z/. Bethel 
(Mass.) 242. Steam Mill Co., 64 Me. 441-, King of 

3 Boston, etc., R. Co. v. State, 32 the Two Sicilies z\ Willcox. 14 |ur. 

N. H. 215. <N. S.) 75L Br. Stat. 7 & 8 Geo. IV. c. 

4 Whitfield Southeastern R. Co., 28, s. 14. See also State Baltimore, 
E. B. & E *121; King v. Severn & Wye etc., R. Co., 15 W. Va. 362; South Caro- 
R Co,. 2 R. & Aid. 650. And ordered lina R. Co. McDonald, 5 Ga, 531; 
10 abate the nuisance, even though it be Wales v, Muscatine City, 4 Iowa, 302; 
on another’s land. Del. Div, Canal Co. 7/. Stewart v. Waterloo Turnverein, 71 
Comm., 60 Pa. St. 367. In this case Iowa. 329. 

Thompson, C. J., said ; “ The owner of the 6. See Taxation. 

soil where the nuisance is must not be 7 . In Bank of Pennsylvania v. Corn- 
allowed to control the public right to monwealth, ig Pa. St, 144, the court ob- 
have it abated; and what the law com- served: “The taxing power is an incident 
mands to be done for the benefit of the of the highest sovereignty. It is an 
public, an individual may not resist;” essential part of every independent 
Smith zf, Elliott, 9 Pa. St. 375. government. By the constitution, ami 

6. President, etc., of W. & W. Turn- by the principles which lie at the foun da- 
pike Co. zf. People. 9 Barb. (N. Y.) 174. tion of every organized society, the State 

Performaace of Corporate Duty Cannot may tax all persons, natural or artificial, 
be Specifically Enforc^ by IndieWent.— within her borders, and compel them to 
King Severn, etc.. R. Co., 2 B. & Aid. contribute such part of their property 
650; King V. Dean Commrs.. 2 Maule & and incoihe as the legislature may think 
Sel. 80; Pittsburgh, etc., R, Co. v. Com- right, to defray the expenses and meet 
4 C. of L,— 18* ^ 72 a 
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Dorations, the leaning is most strongly against the corporation,^^ 
The word “ persons” in tax laws is held to include corporations/'* 
iiid they are not permitted to evade their liability to taxation.^ 
States cannot impose taxation upon corporations which will amount 
to a regulation of interstate commerce/ or which will restrain or 
embarrass the constitutional powers of the National government.’^ 

Me engagements of the government, corporation, whose business consists of 
The wealth of men ivho are associated maintaining a ferry across the Delaware 
together is not less subject to taxation River Attempt to impose such a tax is 
than if it were individuals. The right is unlawful interference with intestate com- 
as clear to tax an incorporated company merce. Gloucester Ferry Co. v, Penn- 
as a mercantile partnership.” North sylvania, 114 U. S. 196 
Missouri R. Co. 7*. Maguire, 20 Wall. In Philadelphia, etc,, R Co. v. Com* 
<U. S.) 46. monweaith, 82 U. S. 146 (State Freight 

1. See supra, this title, Constrichox Tax), it was held that freight transported 

OF Charters. from State 10 State is not subject to 

2 . Western Union Telegraph Co. taxation because thus transported. A 

Richmond, 26 Gratt. (Va./i; Miller 7'. tax upon freight transported from State 
Commonwealth. 27 Gratt. (Va.) no: to State is a regulation of interstate tians- 
Louisville, etc., R. Co. r-. Common- portation, ami therefore a regulation of 
wealth, I Bush (Ky.), 250, See also commerce among the States. A Stale 
Worth 7/. Petersburg R. Co., 89 N. Cat. act imposing a tax on freight, so far as it 
301; Worth 7'. Seaboard, etc., R. Co , 89 applies to articles carried through the 
N. Car. 310. Compare Fox’s App., T12 State, or articles taken up in the State 
Pa. St. 337. and carried out of 11, or articles taken up 

8. Where a literal construction of cer without the State and bi ought into it, is 
tain words imposing a tax on dividends unconstitutional and void, 
of a corporation would place it in the In Philadelphia, etc., R. Co. ?»*. Corn- 
power of the directors of the corporation monwealth, 82 U. S. 164 (State Tax on 
to declare dividends in such a manner as R. R Gross Receipts), it was held that 
to escape all taxation, such construction a tax levied upon the gross receipts of a 
will not be adopted, if the act is reason- railroad company is not in conflict with 
ably susceptible of another construction, the constitution of the United States, 
whereby a revenue is secured. Phila* Such a tax is not a tax upon intei state 
delphia v. Ridge Avenue Pass. R. Co., transportation; nor invalid, as laying an 
102 Pa. St. 190. impost or duty on imports or exports A 

A bank cannot escape taxation by Slate act imposing such a tax is not in 
investing its surplus in non-taxable conflict with the power of Congress to 
securities. Such securities must be regulate commerce among the States, 
counted in fixing the bank’s assets, as 8. In Union Pacific R. Co, v. Penls- 
they are designed and used to offset an ton, 85 U. S. 791, the court observed: 
equal amount of its indebtedness. State ‘‘That the taxing power of a State is one 
7', Assessor, 37 La. Ann. 850. of its attributes of sovereignty: that it 

Power to tax exists in the States in- exists independently of the constitution 
dependent of the Federal government, of the United Stales, and underived from 
and no investments which corporations that instrument; and that it may be exer* 
may make can impair its exercise, cised to an unlimited extent "upon all 
Securities of the United States are ex- property, trades, business, and avocations 
^ empt from State taxation, and such im- existing or carried on within the terri- 
' munity extends to the capital stock of a torial boundaries of the State, except so 
corporation, if made up of such public far as it has been surrendered to the 
funds. Provident Inst. ?7. Massachusetts, Federal government, either expressly or 
6 Wall. (U. S.) 611. by necessary implication, — ^are proposi- 

The franchises of a private corporation tions that have often been asserted by 
are subjects of taxation, although the this court. . , . The extent to which it 
corporation has made investments in shall be exercised, the subjects upon 
Federal securities. Society for Savings which it shall be exercised, ano the mode 
Coite, 6 Wall. (U. S.) 594. in which it shall be exercised, are all 

4 . The State of Pennsylvania cannot equally within the discretion of the legis- 
iax the capital stock of a New jersey laiures to which the States commit the 

2m 



Xiabilit^ to Taxation. 


CORPORA T/OA\^\ 


Local Limitations. 


A tax cannot be unlawfully asses.sed upon a corporation which 
has the effect of imposing double taxation.^ The capital stock of 
a corporation is personal property, and a tax levied on it is a per- 
sonal tax.® Capital stock and shares of capital stock are two dis- 
tinct things, separately assessable,® 

2. Local Limitations upon Power to Tax. — Corporations, like nat- 
ural persons, are liable to be taxed for their personal property in 
the places where they reside.'^ Foreign corporations conduct busi- 
ness in a State only by its express or implied permission founded 
upon comity, and are clearly liable to taxation.® The real property 


•exercise of the power. That discretion 
is restrained only by the will of the 
people, expressed in State constitutions 
or through elections, and by the condi- 
tion that it must be so used as not to 
burden or embarrass the opeiations of the 
National government.” It was accoid- 
mgly held in that case that the property 
of the Union Pacific R., although the 
•corporation was created by Congress, 
and the company is an agent of the gen- 
eral government, designed to be employed 
and actually employed in the legitimate 
service of the government, both military 
and postal, is not exempt from State 
taxation. 

1 . A tax cannot be lawfully assessed 
against the property of a corporation 
when the stock of the corporation is at 
the same time taxed to its owners. Chesh- 
ire County Telephone Co. z'. State, 63 
N. H, 167. 

A statute imposing a tax upon the 
gross receipts of some railroads and upon 
the capital stock of others is unconsti- 
tutional for inequality. Worth r. Wil- 
mington & Weldon R. Co., 89 N. Car. 
■291; s. c„ 45 Am. Rep. 679. 

The corporation being presumed to be 
taxed as “owner,’* in absence of any 
■showing to the contrary, an assessment 
of stock to a shareholder will be consid- 
ered void, as contravening the California 
eonstitutional inhibition of double taxa- 
tion. San Francisco v, Mackey, 21 Fed. 
Rep. 539. 

In State v. Cumberland, etc., R. Co., 
40 Md. 22, it was held that a State cannot 
ia.x both the capital stock and the real 
and personal property of a corporation. 

Deposits in savings-banks are not 
taxable to the bank and also to the de- 
positors. Berry zu Windham, 59 N. H. 
288; s. c., 47 Am. Rep. 202; Robinson 
V, Dover, 59 N. H. 521. See also Pull- 
man Palace Car Co. zk State, 6| Tex. 
274; s, c., 53 Am. Rep. 758; State v. 
United States, etc., Exp. Co., 60 N. H, 
219; Mobile, etc,, R. Co, v. Kennedy, 


74 Ala. 566; Atchison, etc., R. Co. v, 
Howe, 32 Kans. 737; Veazie Bank 
Fenno, 8 Wall. (U. S.) 533. 

A State tax law which provides differ- 
ent modes of assessment for different 
classes of propertv , —the law, however, to 
operate equally and impartially, — is not 
open to the objection ot denying the 
“equal protection of the laws.*' Cincin- 
nati, N. O , etc., R. Co. i\ Kentucky, 
115 U. S 321. 

In Railroad Tax Cases, 92 U, S. 663, 
it was held that while the ilknois consti- 
tution requires taxation in general to be 
uniform and equal, it declares in express 
terras that a large class of persons en- 
gaged in special pursuits, among whom 
are persons or corporations owning fran- 
chises and privileges, may be taxed as 
the legislature shall determine, by a 
general law, uniform as to the class upon 
which it operates; and under this pro- 
vision a statute is not unconstitutional 
which prescribes a different rule of taxa- 
tion for railroad companies from that for 
individuals. 

2 . Saup z\ Morgan, 108 III. 326. 

8. State Bank v. Richmond, 79 Va. 

113. 

4 . Boone on Corporations, § 88, citing 
Union Bank State, S Yerg. (Tenn.) 
490: Mohawk, etc., R. Co v. Clute, 4 
Paige (N. Y.), 384: McKeen v. North- 
ampton County, 49 Pa, St. 519; Orange, 
etc., R. Co. r. City Council, etc., 17 
Gratt. (Va.) 176; State v. Ill, Cent, R. 
Co., 27 III. 64; Jones v, Bridgeport, 36 
Conn, 283; Middletown Ferry Co. v, 
Middletown, 40 111 . 65. And see McHarg 
V. Eastman, 4 Robt. 63$; Metcalf zk 
Messenger, 46 Barb. (N, Y.) 325; People 
V, Bay State, etc,, Co., 17 Hun (N. Y,), 
204; People %K Commrs., etc., 46 How, 
Pr. (N. Y.) 315. 

See also Peter Cooper’s Glue Factory 
V. McMahon, 15 Abb, Cas. (N. Y.) 314. 
Compare Manistique Lumber Co. 
Wetter, 58 Mich. 625, 

5 . Western Union Tel. Co. v, Mayer, 
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of corporations is taxable where it may be situated.^ A stock- 
holder's interest in his shares is personal, and is controlled by the 
law of his domicile in the matter of taxation.® Corporate shares 
of non-residents are not taxable.* 

3. Exemptions of Corporations from Taxation — Exemptions from 
taxation are never presumed, but the presumptions arc always the 
other way.-* Such an exemption is a contract which States may 
make, courts will uphold, and which future legislation cannot re- 
voke.® Where State constitutions prohibit such exemptions, the 


28 Ohio St. 521; British, etc., Life Ins. 
Co. V. Commissioners, etc,, 31 N. Y. 32; 
Western Union Tel. Co. v, Lieb, 76 111. 
172; Liverpool Ins. Co. v. Massachusetts, 
10 Wall. (U. S.) 566. 

If a foreign corporation has a place of 
business in Massachusetts, where it has 
personal propet ty consisting of office 
furniture and fixtures, and where it keeps 
personal property pledged to it as col- 
lateral security for money lent, which it 
sells when not redeemed, such place of 
business is a “shop,’' and the property 
so used and pledged is “stock in trade.” 
which is taxable to Massachuseiis 

Gen. St. ch. ii, ^ 12. Boston Loan Co. 

V Boston, 137 Mass. 332 

A railroad corporation leased roads in 
another State. //?/</, that rolling-stock 
used on them was not there taxable, but 
in the State of the domicile of the cor- 
poration. Baltimore & Ohio R. Co. v. 
Allen, 22 Fed. Rep. 376. 

Sle^'ping-cars owned by a foreign cor- 
poration, and used in railroads in Colo- 
rado, are taxable by the State; not, how- 
ever, by a county. Carlisle v. Pullman 
Palace Car Co., 8 Col, 320; s, c., 54 Am. 
Rep. 553. 

1. Nashua Savings Bk. v. Nashua. 46 
N. H. 389; Carbon Iron Co. 7*. Carbon 
County, 39 Pa. St. 251. 

In McKeen County of North- 
ampton, 49 Pa. St. 519. it was held that 
the interest which a stockholder has in 
the stock of a corporation is personal, 
and is controlled by the law of his domi- 
cile. Capital stock owned by a citizen 
of Pennsylvania, in a manufacturing cor- 
poration located m another State, is 
taxable for State and county purposes. 
See also Nashua Savings Bank?/. Nashua, 
46 N, H. 389; Smith v. Exeter, 37 N, H. 
556; Conwell V. Connersville, 15 Ind. 150. 
Compare Minot t/. Philadelphia, etc., R. 
Co., 18 Wall. (U. S.) 206. 

Stock held by a citizen of Ohio in a 
foreign corporation is taxable, notwith- 
standing the payment by the corpora- 
tion of a tax on its prt^rty situated in 
the State, Sturges zr. Carter, 114 U. S. 


In San Francisco r. Mavkey, 22 Fed. 
Rep 602; s. c., 10 Sawyei (C, C ) 431. it 
was held that the Caliporma constitution 
prohibits double taxation. Where, there- 
fore, the tangible property of a corpora- 
tion is in Nevada, and ts there taxed, the- 
shares cannot be assessed to the holders 
in California. 

In San Fiancisco v. Fry, 63 Cal. 470, 
it was held that shares of stock are tax- 
able in California, notwithstanding the 
constitutional inhibition against double 
taxation, and the fact that the tangible 
property of the corporation is situated m 
another State, and is there taxed. 

8. North Carolina R. Co. Alamance 
County Commrs.. gr N. Car. 454; Union 
Bank 7'. State 9 Yerg. {Tenn ) 490; Rni’- 
road Co. v. Pennsylvania, 13 Wall. (U. 
S.) 300. 

4 Southwestern R. Co. v W’right, iif> 

U. S. 231; St. Louis, Iron Mt. & S. R. 
Co 7 Loftin, 98 U. S. 559: Philadelphia 
& W. R. Co. 7*. Maryland, 10 How. 
(U. S.) 376; Memphis Gas L. Co. 7', 
Shelby County Taxing Dist , log U. S. 
398; Providence Bank v. Billings, 4 Pet. 
(U. S.) 514; North Western Univ. 
People, 80 111. 333; Stale v. Northern, 
etc., R. Co., 44 Md. 131; Mayor, etc., 
Central R. Co., 50 Ga. 620; People 
Phyler, 41 Cal. 351 : Northampton Co. 

V. Lehigh Coal, etc., Co., 75 Pa, St. 461; 
Hannibal etc., R. Co. v. Shackleu, 30 
Mo. 550. See also Hoge v. Railroad 
Co., 99 U. S, 348. In Milwaukee, etc,, 
R. Co. 7/. Supervisors, 29 Wis. n6. 
it was held that where a corporation, by 
the same statute granting the exemption, 
has imposed upon it an equivalent for 
taxes, the construction should be liberal 
in Its favor. 

A contract against taxation of a com- 
pany cannot be implied, because permit- 
ting the State to tax the oompany by a 
license tax for the privilege granted by 
its charter would destroy that privilege. 
Memphis Gas L. Co. v, Shelbv County 
Taxing Dist., 100 U« S, 398, 

5 Home of Friendless Rouse. S 
Wall. (U. S ), 430; Washington Uni- 
versity V. Rouse, 8 Wall. (U. S.) 439; 
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prohibition extends to renewals thereof, as well as to the original 
creation.® Where the right to alter and amend charters is reserved, 
privileges granted may be abridged or destroyed,^ and where the 
exemption forms no part of the contract it is subject to repeal.'* 
{a) What Exemption Includes and Excludes , — A valid exemption 
of corporate property from taxation has been held to include : Gross 
receipts and capital stock, and the latter is exempted in the 
hands of shareholders; ® capital stock of a cemetery company, as 
well as its real estate held for burial purposes and the exemp- 


Wilmington & W. R. Co. v. Reid, 13 
Wall. (U. S.) 264; Raleigh & G. R. Co. 
t'. Reid, 13 Wall. (U. S ) 269; Dodge v, 
Woolsey. iS How. (U. S ) 331; Jefferson 
Branch Bank v. Skelly, i Black (N. S.), 
436, Northwestern University 2/. People, 99 
U. S. 309; St. Anna’s Asylum v. New 
Orleans, 105 U. S. 362; Worth v, Peters- 
burg R. Co., 89 N. Car 301; Worth v. 
Seaboard, etc., R. Co., 89 N. Car. 310; 
Oliver v. Memphis, etc., R. Co., 30 Ark, 
128, Neustadt v, Illinois Central, etc., 
R. Co., 31 III. 484; State v. Commis- 
sioners, 37 N. J. Law, 240. 

The following terms in a charter, 
constituting the contract, that **this tax 
shall be in lieu and satisfaction of all 
other taxation or imposition whatsoever, 
by or under the authority of this State, 
or any law thereof,” exclude the right of 
the State to revoke it at pleasure. New 
Jersey v Yard, 95 U. S. X04. 

1 Trask Maguire, 18 Wall. (U, S.) 
3)1 ; Boody v. Watson, 63 N. H. 320. 

2 , Louisville & N. R. Co. v, Palmes, 
109 U. S. 244. 

Under Latiuiana Constitution of i 363 . 
property cannot be exempted from ta.XH- 
tion unless actually used for church, 
school, or charitable purposes. In the 
charter of 1877 of the N. O. Water Works 
Co. the exemption from taxation is un- 
constitutional; it was only part of the 
consideration of the obligation to supply 
free water. In such case the city should 
be decreed to pay for its water to the 
value of the taxes recovered. New Or- 
leans V. New Orleans Water Works Co., 
36 Ann, 432. 

8. A clause in the charter of a city 
railroad company that the company shall 
pay such license for each car run as is 
paid by other passenger railway com- 
panies in the city, which was thirty dol- 
lars, is not a contract that the license 
charged for such cars should never ex- 
ceed the annual sum of thirty dollars, 
and is not protected from impairment by 
the United States constitution. A sub- 
sequent act of the legislature which re- 


quires such companies to pay the annual 
license of fifty dollars for each car is not 
unconstitutional as violating a contract. 
Where power to alter, revoke, or annul 
any charter of incorporation was vesieci 
in the legislature by the constitution of 
the State, before the defendant company 
was incorporated, the legislature may in 
crease such license fee. Union Pass. R. 
Co. V, Philadelphia, loi U. S 528. See 
also Ohio Life, etc., Co s'. De Bolt, 16 
How. (U. S.) 416. 

A provision in the amendment of a 
charter for ascertaining a tax by a cer- 
tain mode is not a contract that no 
statute shall thereafter provide a differ- 
ent mode. Bailev v. Maguire, 22 Wall 
(U. S.) 215. 

4 . St. Louis, etc., R. Co. v. Loftin, 30 
Ark. 693; Louisville, etc., R. Co. v. 
Commonwealth, 10 Bush (Ky.), 43. 

5 . Woith V. Wilmington & Weldon R. 
Co,, 89 N. Car 291; s. c., 45 Am. Rep, 
679; Worth V. Petersburg R. Co., 89 N. 
Car. 301; New Orleans v. Carondelet 
Canal, etc., Co., 36 La. Ann. 396. 

6. Tennessee v, Whitworth, 117 U, S. 
129. 

A law pledging the faith of the State 
not to impose any further tax or burden 
upon banks if they wmuld perform cer- 
tain conditions, was an exemption of 
more than the franchise, and protected 
the stockholders from any tax upon them 
as individuals by reason of their tax. 
Gordon v. Appeal Tax Court, 3 How. 
(U. S.) 133 * 

7 . Both the real estate used or dedi- 
cated to purposes of burial and the slock 
of a cemetery corporation are exempt 
from taxation, [Bermudez, C. J., and 
Manning, J., dissenting.] Metairie Cem- 
etery Assoc. V, Assessors, 37 La. Ann. 

32. 

8 . Metairie Cemetery Assoc, v. Asses- 
sors, 37 La. Ann. 32; Swan Point Cem- 
etery Assoc, V, Tripp, 14 R. I. 199. 

A statute of Illinois, passed in 1855, 
decIaYes that all the property of the 
Northwestern University shall be forever 


me 



iaUlity to Taxation. 


CORPORATIOXS. 


Exemption. 


ion extends to lands subsequently acquired, church property,® 
oad-bed. station buildings, workshops, etc., of a railroad com- 
)any® taxes assessed but not collected,* State but not municipal 
axes,’* railroad franchises.® 

A valid exemption of corporate property from taxation has been 
leld to exclude : All property except such as is necessary for the 
rompany’s business;’' land not occupied by a railroad company, 
3ut likely to become necessary in future ; ® property of a railroad 
o be exempted when road was completed, before such complc- 
don ; ® house and lot of canal company used as superintendent’s 
'esidence gasometers, gas-mains, and pipes of gas company; ** 
[and of religious corporation intended to be leased ; shares of 
>tock in a foreign corporation under certain circumstances ; piles 
of staves ; assessments for street improvements; lands of a cor- 
poration held as a mere convenience,"*® or for sale ; portion of 


free from taxation. A statute of 1S72 
limited this exemption to land and other 
property in immediate use by the institu- 
tion. held, that the latter statute im- 
paired the obligation of the contract of 
exemption found in the statute of 1855. 
Northwestern Univeisity People, 99 
U S. 309. 

1. The charter of a cemetery corpora- 
tion exempted all its real estate held for 
cemetery purposes from taxes and assess- 
ments. Held, that land subsequently 
acquired was exempt from a sewer assess- 
ment, although sewer assessments were 
not in vogue when the charier was grant- 
ed. Swan Point Cemetery v, Tripp, 14 
R. I, 199. 

2 . Properly— e.g,, church property- 
exempt “ from all and every county and 
city tax,” is exempt from sewer assess- 
ments. Erie Universalist Church, 105 
Pa. St. 27S. 

5, Northern Pacific R. Co. Garland, 
5 Mont. 146. 

4 . State V, Academy of Science, 13 
Mo, App. 213, 

6. In re Mayor, etc,, ii Johns, (N. Y.) 
77; Baptist Church v. McAtee, 8 Bush 
(Ky.), 50S; Insurance Co, New Or- 
leans, i Woods (C. C.), 85, 

6. Wilmington, etc., R. Co. v. Reid, 
13 Wan. (U. S.) 264. 

7 . Where the charter of a corporation 
provides that it shall pay an annual tax 
on its corporate stock in lieu of all other 
taxes, the exemption extends only to the 
property necessary for the business of 
the company, Where the purposes for 
which a corporation may hold properly 
M specified In connection with its ex- 
emption from taxation* only property 

for such purposes is thus ex- 


empr. Bank of Commerce Tennessee, 
104 U. S. 493. 

8. Ramsey County 7 \ Chicago, Mil- 
waukee. etc., R. Co., 33 Minn. 537. 

9 Vicksburg, Shreveport, etc., R. Co. 
7'. Dennis, 116 U. S. 065. 

10 . State V. Cleaver, 46 N. J. L. 467. 

11. Consolidated Gas Co. Baltimore, 
62 Md. 5SS; s. c., 50 Am. Rep. 237. 

12 . Gibbons v. District of Columbia, 
116 U. S. 404. 

13 . Under a statute which, like the 
Ohio Corporation, exempts from taxation 
.shares of stock in corporations the 
capita! stock of which is taxed in the 
name of the company,” shares of stock 
in a foreign corporation which pays taxes 
in the State only on that portion of its 
property therein situated, are not ex- 
empt. Siurges 7/. Carter, 114 U. S. 51 1. 

14 . Staves collected at various points 
and waiting to be cut to a uniform length 
and thickness, it being agreed that they 
might stand in piles for three months 
before being shipped, held, not exempt 
from taxation as being in transitu. Brown 
County Comrs. v. Standard Oil Co., 103 
Ind. 302. 

15 . Sheehan v. Good Samaritan Hos- 
pital, 50 Mo. 155. See also Emery v* 
Gas Company, 28 Cal. 345; Bridgeport 

New York, etc., R. Co., 36 Conn. 25$; 
Harlem, etc., Church v. Mayor, 5 Hun 
(N. Y.), 442; Brightman v. Kerner, 22 
Wis. 54. 

13 . Railroad Co, v. Berks Co„ 6 Pa. 
St. 70; Lackawanna Iron Co, v. Luzerne 
Co., 42 Pa. St. 424; People zr. Cemetery 
Co., 86 III. 336. 

It. Illinois, etc,, R, Co. v, Irwin, 72 

III. 452; Ordinary, etc., v. Central, evcv. 
* R. Co,, 40 Ga. 646; Sia.e v. Hancock, 35 
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the United States as tending to impair a 
legislative contract. Christ Church v. 
Philadelphia County, 24 How. (U. S.) 
300. 

An act which would be held void, if 
standing alone, as exempting the prop- 
erty of corporations from taxation, while 
taxing the property of individuals, held 
valid, in view of an existing act taxing 
the capital stock of corporations. Fox’s 
Appeal, H2 Pa. St. 337; s- ^4 Am. k 
Eng. Corp Cas. 356. 

Where, as a condition of the grant of a 
franchise to a corporation, payment of a 
license fee, bonus, or tax therefor is re- 
quired, this is not necessarily an implied 
prohibition of any burden or tax to be 
imposed by the State Erie R. Co. r. 
Commonwealth, 66 Pa. St. 84: Union, 
etc., R. Co. 7». Philadelphia, 83 Pa. St. 
429- 

Exemption of a corporation from 
taxation is not a corporate franchise. 
State V. Maine Central R. Co., 66 Me. 
488 

What Property of Charity, etc , is Ex- 
empt from Taxation. — An exemption of 
the property of religious, charitable, and 
educational inniiutions will be construed 
to extend only to the property actu- 
ally used for religious, charitable, or 
educational purposes, and not to other 
property held by it as a source of reve- 
nue, or capable of being applied to such 
u^e. Trustees, etc., v. Boston, 120 
Mass 2t2; Wesleyan Academy v. Wil- 
brahara, 99 Mass 599; Proprietors zf. 
Lowell. I Mete (Mass ) 53S; Pierce 
Cambridge, 2 Cush. (Mass ) 61 1; Old 
South Soc. V. Boston, 127 Mass, 328; 
State 7 K Ross, 24 N. J Law, 497; County 
Commissioners ?' Sistens of Charity, 48 
Md, 34; New Orleans Russ, 27 La. 
Ann. 413; Cleveland Lib. Assoc, v. Pel- 
ton, 36 Ohio St. 253; Humphries v. 
Little Sisters, etc., 29 Ohio St. 201; Ar- 
mand V, Dumas, 2S La. Ann. 512; New 
Orleans v. St. Patrick’s Hall Assoc., 28 
La. Ann. 512; People r/ Graceland 
Cemetery Co., 86 III 336; St. Joseph's 
Church V, Providence, etc., 12 R, I. 19; 
State Axtel, 41 N, J Law, 117; Mulroy 
T, Churchman, 52 Iowa, 238; Appeal 
Tax Court V. St. Peter’s Academy, 50 
Md. 321; Appeal Tax Court v. Grand 
Lodge, 50 Md, 421; Appeal Tax Courl 
7'. Baltimore Academy, 50 Md 449, Re* 
demptorists v. Howard Co. Commission* 
ers, 50 Md. 449; Appeal Tax Court v. 
University, 50 Md, 457* People v, 
Brooklyn Assessors, 27 Hun (N Y.). 
559; Presbyterian Theolog. Sem. v. 
Peop!p» xoi 111 578; Fort Des Moines 
Lodge «»,Polfc 'Co., 56 Iowa, 34, Hennepin 


County V. Grace, 27 Minn. 503; Mayor, 
etc , of Baltimore v. Grand Lodge, 60 
Md 280; s. c., 3 Am. & Eng. Corp. Cas. 
415; Gibbons v. District of Columbia, ir 
Am. & Eng. Corp. Cas. 492; Inhabitants, 
etc., V. Camden Village Corp. (Me.), ir 
Am. & Eng. Corp. Cas. 486. Cotnpare 
Northwestern Univ. v. People, 99 U. S. 
309; Temple Grove Seminary v. Cramer. 

26 Hun (N. Y.). 309; Griswold College 
V, State. 46 Iowa. 275; Hoboken v. 
North Bergen, 43 N. J. Law, 146; New 
Orleans Poydras Orphans’ Asylum, 33 
La Ann. 850. 

In Massachusetts Soc., etc., v, Boston 
(Mass.). 2 New Eng. Rep. 36S, a Massa- 
chiisetts statute piovided that “literary, 
benevolent, charitable, and scientific in- 
stitutions incorporated within this Com- 
monwealth” should be exempted from 
assessment for taxation. Held, that the 
Massachusetts Society for the Prevention 
of Cruelty to Animals is a benevolent 
and charitable society, and one of the 
institutions described in this statute, and 
as such is exempt from assessment for 
taxation, and may recover back taxes 
unlawfully assessed and collected. 

In Mount Hermon Boys’ School zk In- 
habitants of Gill (Mass.), 13 N. E. Rep. 
354, it was held that an institution incor- 
porated for educational purposes, among 
which are to furnish practical education 
in agriculture, and to give boys physical 
development by manual labor, may prop- 
erly maintain a farm, farmhouse.^, etc., 
and keep live stock, the farm work being 
done and the stock tended by the pupils, 
and the greater part of the product of the 
farm being consumed by the school; and 
the fact that a part of this product and 
some of the live stock have been sold for 
cash or bartered for supplies, will not 
subject the property of the instUuiion to 
taxation, under Pub. Star. Mass. c. n, 
sec. 5. cl. 3. See also Blackman v, 
Houston, 2 So. Rep. 193; Omaha Medi- 
cal College V, Rush (Neb,), 25 N. W, 
Rep. 222. 

The constitution of the State of Texas ^ 
art. viii. sec. 2, provides that the legisla- 
ture may exempt from taxation the 
buildings of “ institutions of purely pub- 
lic charity.” Meld^ that this means such 
buildings only as are used exclusively 
and owned by such institutions; and a 
hall owned by a Masonic fraternity, por- 
tions of which are rented for purposes 
unconnected with the objects of the soci- 
ety, and the proceeds used by the society 
for its general objects, is nor 0 building 
used exclusively by it, and is subject to 
taxation. Morris v. Lone Star Ch^ter; 
etc. (Tex.), 5 S. W. Rep. 519, 
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P. CONSOLIBATION OF CoRPOBATlOKS.— 1. Definition.— Where the 
rights, franchises, and effects of two or more corporations are by 
legal authority and agreement of the parties combined and united 
into one whole, and committed to a single corporation, the stock- 
holders of which are composed of those (so far as they choose to 
become such) of the companies thus agreeing, this is in law a con- 
solidation, whether the consolidated company be a new one then 
created, or one of the original companies continuing in existence 
with only larger rights, capacities, and property.^ 

2. Eeorganization is a term generally used to indicate the 
formation of an entirely new corporation for the purpose of pur- 
chasing the property of another corporation, and superseding it 
in business without incurring any liability to its creditors/^ 
Whether the consolidating companies are extinguished or not 
depends upon the legislative intent as manifested in the statute 
under which consolidation is effected.^ 

3. Legislative Authority to Consolidate. — Corporations cannot 
be consolidated without the express sanction of the State.** 

1. Meyer Johnston & Stewart, 64 Whether consolidation effects a disso 
Ala. 653. The term is analogous 10 lution of the old companies or not. com^ 
amai^^amation known to the English law, pare McMahan v, Moirison. 16 Ind. 172; 
which has been declared to apply ** where Clearwater z\ Meredith, i Wall. (U.S.) 25; 
two or more companies agree to abandon State v, Bailey, 16 Ind 46; Chicago, etc , 
their respective articles of association R. v. Mofiitt, 75 III. 524; Zimmer v. State, 
and register under new articles as one 30 Ark. 677; Fee v. New Orleans, etc., 
body.” /« /V Bank ot Hindustan, Higg’s Co., 35 La. Ann. 413; Thompson v. 
Case, 2 H.&M. 666; Dr. Dougan's Case, Abbott. 61 Mo. 176; Bishop Brainerd, 
28 L. T. N, S. 60. “Two companies,” 28 Conn. 289; Platt v. N. Y. & B. R., 26 
says the vice chancellor, “may be united Conn. 544; Commonwealth z'. Atlantic, 
either by fusion into a third or by one etc., R.. 3 Pa. St. g; Atlanta, etc., R, v, 
absorbing the other. The former pro* State of Georgia, i Am. & Eng. R. R. 
cess seems to correspond most nearly Cas. 399; L. & N. R. v, Palmes, 109 U. S. 
with the popular sense of the word 244; B. & 0. R. r. Gallahue’s Admrs.. 12 
‘amalgamation,’ and I believe nobolv Gratt. (Va.) 655; Goshorn n/, z/. Super- 
really knows what amalgamation means.” visors, iW, Va. 308; Ridgway Tp. v Gris* 

Where the terms of the union were wold, i McCrary (C. C.), 151; Maine Cen. 
held not to amount to either amalgama- R. v. Maine, 96 U. S. 509; s. c., State 
lion or consolidation, Powell v. N. Mo. Maine Cen. R., 66 Me. 488; Shields v. 
R. 42 Mo. 63. Ohio, 95 U. S. 319. The statutes under 

2. Morawetz on Private Corporations which consolidation is effected sometimes 
(2d Ed.), §811; Houston & Tex. Cen. R. expressly provide for the continuance of 
z\ Shirley, 54 Tex. 125; Bruffeit a/, z'. the constituent companies for certain 
Great Western R , 25 111, 353; Atkinson purpo.ses. Lightner v. Railroad, x Lowell 

a/. 7', Marietta etc., R.. 15 Ohio St. 21. (C. C.), 338; 'iYhipple zf. Railroad, 28 

Coaveyaace of the Fraachises.— The Kans. 474. 
transfer or conveyance of the franchises 4. Clearwater v. Meredith, i Wall, (U. 
of a corporation in pursuance of an act 8)25; Pearce v, Madison, etc., R,, 21 
of the legislature amounts to a surrender How. (U. S.) 442. Aspinwall v. Ohio & 
or abandonment of the charier, and the Miss. R, . 20 Ind. 492; Black v. Canal 
grant by the legislature of a new charter Co . 24 N. J. Eq. 455; N. Y., etc,, Canal 
to the transferees, subject to laws exist* Co. z\ Fulton Bank, 7 Wend. (N, Y.) 
ing at the time of the grant State of 412; Charlton v, Newcastle, etc., R,, 5 
Ohio ZK Sherman efal,, 22 Ohio St. 413. Jur. N. S. 1096; Riatchford v. Ross, 5 

3. Central R. & Banking Co. Abb Pr. N. S,(N Y >434; s. c,, 54 Barb. 

Georgia, 92 U. S. 665; Booe v, Junction (N. Y.) 42; Church v. Financial Corp., 
R, Co , 10 Ind. 93. Law Rep. 5 Eq. 450. 
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This sanction ma}'^ be granted by a general law,^ by the original 
charter of the consolidating companies/'® by a statute passed before 
consolidation, * or by a subsequent ratification of an unauthorized 
consolidation.^ The franchises of the consolidated company arc 
measured by the act authorizing the consolidation, whether it de- 
scribes the enterprise in terms and thus provides a complete con- 
stitution, or refers to the charters of the old companies expressly 
incorporating their provisions, or extends them by implication.^ 

4 Mode of Consolidation. — Where the statute provides for the 
mode of consolidation, every requirement must be strictly com- 
plied with;® but such compliance will be presumed in the ab- 

E^tent of Power. — Power to consolidate Livestock Co*;.. 71-75. p. 164. 

does not include power to lease, or eii- Yotk: L iS6q. chap. 917; Rev. Stat. K. 
large the power to convey lands conferred Y., 7ih Ed, vol. 2, p. J590. 
by the charter. Mills 7 j Central R Co , Compile<i Lavvs, 1S73, RaiUoads, vol. 2, 
41 N. j. Eq 5; Archer /-/ A. v, Terre p. 301. ^ 34C5. O/ih: Rev. Siat. (1884). 
Haute, etc., R., 102 III. 493. Tuie 11 ., ch. 2. secs. 3379-92. Penn^yU 

1 . The following States provide by vania: Act aqth April, 1874. ^ 42, P L. 
their constimtions or by geneial act for 106; Act iCth May, 1861; Purd. 1429, 
consolidation: * State railroads; Act 24ih March, 1S65; 

Alabama: Civil Code, vol. i. chap. 6 Purd. iith Ed , 1431. Interstate rail* 
— Railroads, 1583-85; Insurance Cos., roads; Corsliiution, art. xvii., ^ 4. 

1541-46; Mining and Mfg. Cos.. South CaroUna: General Statutes (i8b2), 
1565-69. Arkansas: Revised Stat 1S74. ^^1425-32, 7 /’jrrt.j.* Revised Stat. (1879), 

Railroads, sec. 4969 p. 866. Colt forma: 'Jelegraph Cos., art. 627, p. 104 IVt^f 
Civil Code, ^ 361 ; 1 HittelTs Codes and Virginia: Code (1887), 2d Ed., ch 54. 
Statutes — .M in in g Companies, 5361 ; Land sec. 53, p. 521. IVisconsin: Revised 
and Building Companies, 5647, sec. 647; Statutes (187S), Improvement of Streams. 
Railroads, 5473. sec. 473. Colorado: Gen- ^ 1777, p. 518; Railroads. § 1833, p. 536. 
era! Statutes US83}, Railroads, 353, p.2i I ; Ihe States of Maine, Vermont, JAm- 
Corpoiations in general, 349, p 20(> sachusetis, Rhode Island, Connecticut, 

necticut: General Stat. Revis. of 1875: J'>elaware. Matyland, Xorth Caroli^ia^ 
Insurance Cos., 3-6. p. 307. Indiana: Virginia, Jlissimjipt, Kentucky, Tennes- 
Revised Siatines"(i88i), art. 4, §§ 3965- see, and Oregon have no general statutes 
3979, Idaho: Revised Statutes, sec. 2673. authorizing consolidation, 

Iowa: Revised Code (1884), Railroads, 3 . Nugent v. Supervisors, 19 Wall, (U. 
sec. 1275, P* 332- Illinois: Revised S.) 241; Sparrow r'. Evansville & Craw- 
Statutes (1SS7), § 50, p 340. Kansas: fordsville R., 7 Ind, 369. 

Compiled Laws (1S85), Railroads, 5221, 3 Black 7* Del. & Rar. Canal Co.. 24 

^ 47, p. 778. Louisiana: Const. 1879, N. J. Eq, 455; Fisher v, Evansville & 
art. 246; jurisdiction over interstate con- CrawfordsviUe R., 7 Ind. 412. 
solidating railroads, acts 1S75, p. 18; 4 . Bishop v. Brainerd, 28 Conn 289; 

Act Dec 12, 1874, Business and Manu- McAuley v, C. C. & I. C. R. Co.. 83 111 , 
facturing Companies, Michigan: How- 352; Mead v, N. Y., H, & N. R., 45 
ell’s Statutes (1882}, Railroads. 3343”“ Conn. 219. Power given by statute to 
44; Mechanic Arts, 3932-33; Mining one railroad to consolidate with another 
Cos., 4043-47, 4056-60, 4T00-03, has been held to authorize any other to 
Religious Societies, §§4643-44: Churches join with it. In the Matter of Prospect 
of Christ, §§ 4692-95; School Districts, Park, etc., Co., 67 N, Y. 371; Hill v. 
§ 5041. Minnesota: Revised Statutes Nisbet, too Ind, 341; Mitchell et al, z/. 
(1878), §§ 66-68, p. 3S1; as 10 railroads, Deeds, 49 111 . 418. But compare State 7/. 
Act March 3. i 58 i, P. L. 109. Missouri: Consolidation Coal Co., 46 Md. ii. 

Rev. Stat. (1879), sec. 789; Const. 1875. 5 . See Morawetz Private Corporations 

I 18, art. 41 1. Nehaska: Compiled (2d Ed.), § 547. 

Statutes (1885), Railroads, §§ 89-91. p. 6. Railroad v, Tharp, 28 Mich. 506; 
rgS, Nemo Jersey: Supplement to Re- Mansfield, etc.* R. z/. Drinker, 30 Mich, 
vision of N. J. (1877-86), Railroads, § 124; Tuttle v, Mich. Air Line, 25 Mich- 
20, p. 828; Storehouse, Pier, Dock, and 247; Rodgers v, Wells, 44 Mich. 41 1. 



Consolidation. 


CORPORATIONS, 


Assent of Stockholders. 


sencc of evidence to the contrar}% and cannot be inquired into 
collaterally.'^ If the statute onl> confers the naked power, the 
companies may by agreement fix the terms.*'* But no consolidation 
can take place without some action fully authorizing the same.^ 

5, Assent of Stockholders. — The consent of ail the stockholders 
is necessary to a consolidation, even when sanctioned by stat- 
ute,^ unless the same is contemplated in the original contract of 
subscription,® But the reservation by the State of the right to 


1. Swaitwout 7'. Railroad. 24 Mich. 
389; Piiisburgh, etc., R. 7/. Rothschild. 
26 Am Eng. R. R. Cas. 52; Lewis v. 
City of Clarendon, 6 Rep. 609. 

2. Dimpfel v. Ohio, etc., R., S Rep. 
C41 (U. S. C. C. Illinois). 

3. Mason v. Finch et aL, 28 Mich. 2S2. 

4. Mowry 7. Ind. & Cin. R., 4 Biss. 
85; Pearce 7'. Madison, etc., R., 21 How. 
441; Tuttle 7'. Mich. Air Line, 25 Mich. 
247. In Zabtiskie v. Hackensack & N. 
Y R. Co., 3 C. E. Greene (N. J.), 183, 
Chancellor Zabriskie says; " It is also 
settled upon the principles of the com- 
mon law in this State, and most of the 
States of the Union, that when a number 
of persons associate themselves as part- 
ners for a business and time specified in 
the agreement between them, or become 
members of a corporation for definite 
purposes and objects specified in their 
charter, which in such case is their con- 
tract and for a time settled by it, the 
objects and business of the partnership 
or corporation cannot be changed or 
abandoned or sold out within the time 
specified without the consent of all the 
partners or corporators; one partner or 
corporator, however small his interest, 
can prevent it. This rule is founded on 
principle — the great principle of protect- 
ing every man in his property by con- 
tracts entered into." 

The act being ultra vires requires 
unanimous consent. Dr. Dougan’s Case, 
28 L. T. N. S. 60; TrovA: Rutland R. v. > 
Kerr. 17 Barb. (N, Y.) 581; New Orleans 
R, V, Harris, 27 Miss, 517. Compare 
Sprague v, Illinois Riv, R., 19 111. X77. 

The majoritv have no power to make 
a single dissenting stockholder a member 
of the new company. Lanman v. Lebanon 
Valley R., 30 Pa. St. 42. But eompare 
Treadwell 7/. Salisbury Mfg. Co., 7 Gray 
(Mass.), 393; Hodges v. New England 
Screw Co., i R. 1. 347. 

Implied Assent.— As to what amounts 
to such consent as will bind the stock- 
holder by estoppel, see United Ports Co., 
etc,, 41 L. J. Ch, 157; Boston, etc,, R. 
V, N. y.» etc., R., 13 R. 1. 264. 


But assent cannot be implied to any 
change outside the scope of the contract. 
Hamilton Mutual Ins. Co v. Hobart, 2 
Gray (Mass.), 543; ^lason v. Finch, 2S 
Mich. 286. See also Plank Road v. 
Arndt, 31 Pa. St. 317; Bank v. Charlotte, 
85 N. Car. 4:53; Gardner v. Ins. Co., 33 
N, Y. 421. 

5. The legislature cannot, as a rule, by 
subsequent amendment of the charter 
auihoiize a consolidation by a majority 
vote. Kean v. Johnston. 9 N. J. Eq, 
40 j; Boston, etc.. R, N, Y., etc., R., 
13 R. 1. 268; Stevens v, Rutland, etc., 
R., 29 Vt. 545; Sparrow 7*. Evansville, 
etc., R , 7 Ind. 369. Compare Fee v. 
Gas Co . 35 La. Ann. 413. 

Immater^l Changes. — It has been held, 
however, that wtiere the legislative 
changes in the charier consist only of an 
increase of the corporate powers, or of a 
different organization of the corporate 
body, leaving it with power to execute 
substantially the original object of its 
creation, the dissenting stockholder is 
without remedv. Pacific R. Hughes. 
22 Mo. 300; Marsh r*. R Co., 43 N. H, 
526. 

Eminent Domain.— Where the corpora 
tion has duties to perform to the public, 
the hindrance of a dissenting stockholder 
may be removed by the exeici&e of the 
right of eminent domain. See Green’s 
Brice’s Ultra Vires, 2d Am. Ed, p. 634. 
note; Field on Corporations, ^ 430: 
Black V. Del., etc., Canal Co„ 9 C. E 
(Treene (N. J.), 455. 

6. A clause in the charter providing 
that the company may be consolidated 
enters into the fundamental contract be- 
tween the stockholders, and in such case 
consolidation can be effected by the 
majority. Sparrow 7». Evansville, etc. 
R,, 7 Ind. 369 See also Hanna v, Cin- 
cinnati, etc., R., 20 Ind. 30; Nugent 7- 
Supervisors, 19 Wall. (U. S.) 25; Cork & 
Youghal R. V, Patterson, 37 Eng. L. & 
Eq. 398; Bish v. Johnson, 21 Ind. 299, 
Atchison, etc., R.’ v, Phillips Co., 25 
Kans. 261; Sprague v. Railroad, 19 III. 
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amend, aiter, or repeal the original charter does not warrant a sub- 
sequent grant of authority to consolidate in such manner as to 
work a radical change in the scope of the undertaking against the 
will of a minority."* 

6. Rights and Remedies of Dissenting Stockholders. — The dissenting 
stockholder may enjoin an unauthorized consolidation/'^ or exact 
compensation for his interest in the consolidating company,^ and 
is relieved from liability on his original subscription.^ 

1. Mayor, etc , Knoxville r*. Knox* (N. Y.) 260; Miller v. N. Y., etc., R., 21 
ville. etc , R.. 22 Fed Rep. 758. Cioss^'. Barb (N.Y.)5I3: Mayor, etc., Worcester 
Peach bottom R.. 90 Pa. St. 392. “The v. Rai road, 109 Mass. 103; Parker?/, 
occasion of reserving such powers either Railroad. 109 Mass 506; Allen v. Me- 
in the constitution or charters themselves Keen, i Sumn. (C. C.) 310; Bish v. John- 
grew out of the decision of the supreme son. 21 Ind. 299; White v. Railroad, 14 
court that charters were contracts which Barb. (N. Y.) 559; Railroad v. Holland, 20 
the Stales could not 'impair. Hence the Weekly Notes Cases (Pa.), 428. 
practice of reserving the powers of 2 Stevens Rutland, etc., R., 29 Vt, 
amending or repealing the charters. But 545, and cases cited. Moury Ind. & 
the power was never reserved upon any Cm, R.. 4 Biss. (C. C.) 85; Mayor, etc., 
idea that the legislature would alter a Rochester v. K. & O. R., 22 Fed, Rep. 
contract between a corporation and its 75S. Compare Terhune v. Railroad, 38 
stockholders. Undoubtedly the legisla- N. J. Eq 423 

ture might, under the power, impose new Laches — But he is not entitled to an in- 
duties and new restraints on corporations junction where by his laches the rights of 
in the prosecution of the enterprises al- othets have intervened. Chapman & 
ready undertaken. And provisions of Harkness v. M. R. & L E. R. et al , 6 
this "nature would be binding whether Ohio St. 120. 

assented to or not. All it can do Is to 3 International, etc , R. v, Bremond, 
grant it the power, and then it is for the 53 Tex. 96; Lanman v. Lebanon Val. R . 
corporation to accept it or not, as it 30 Pa St. 42. He cannot be forced to 
pleases. So that in all cases where char* take stock of the new company; he is en- 
ters are changed the right to bind the titled to money. Taylor ?/. Earle, 8 Hun 
stockholders who do not assent seems to (N. Y ), i; Frothingham v Barney, 6 
me to derive no additional support from Hun (N. Y.), 366; Treadwell v. Salis- 
the fact that the power of amending the bury. 73 Mass. 393; McVickar %), Ross, 
charter has been reserved, but to depend 55 Barb. (N Y.) 247. Even where the 
essentially on the question whether the majority have the statutory power to 
change is of such a character that it may dissolve, they cannot use it to defeat 
be deemed so far in furtherance of the the minority out of the fair value of the 
original undertaking as to be fairly with- corporate property. Erwin v, Oregon 
in the power of the corporation to bind R., etc., Co., 27 Fed. Rep. 635. 
its individual members by its corporate 4. Clearwater v, Meredith, t Wall, 
assent." Paine. J., in Kenosha R., etc,, (U. S ) 40; McCray Junction R., 9 Ind. 

Marsh. 17 Wis. 13. 359; Hartford, etc., R. v, Croswell, 5 

The amendments contemplated are not Hill (N. Y ). 383; Fisher Evansville, 
such as would in effect create a new etc., R,, 7 Ind. 407; Shelbyville, etc., 
company for a different purpose. Booe Turnpike Co. v. Barnes, 42 Ind. 498; II- 
V. Junction R., 10 Ind. 93; Durfee v, linois, etc., R. v. Cook, 29 111. 237. But 
Old Colony, etc., R., 5 Allen (Mass.), he must show that he dissented within a 
248 reasonable time. Railroad v. Elliott, 10 

For construction of the reservation by Ohio St. 57; Martin v. Railroad, 8 Fla. 
the legislature of the right “to amend, 370. See also Bish et al. v, Johnson ei 
alter, and repeal," see Schenectady, etc., al., 21 Ind. 299; New Orleans, etc,, R. v. 
Co. V* Thatcher, i Kernan (N, Y.). 102; Harris, 27 Miss. 517: Troy & Rutland 
Buffalo, etc., R. w. Dudley. 14 N. Y. 336; R. r. Kerr, 17 Barb. (N, Y.) 581. 

Crease Babcock, 23 Pick. (Mass.) 334; Radical Change. —To relieve the sub- 
Cnrn. v* Essex, etc,, Co., 13 Gray (Mass,), scriber from liability in his subscription 
239; Atty.-Gen. ?>. Railroad Cos,, 36 Wis. the consolidation must work a radical 
429; Northern R. v. Miller, 10 Barb, change from the original plan. Pa. k. 
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7. Status of Consolidated Company.— Rights, Privileges, Franchises 
and Property , — Where two or more corporations are consolidated 
into one by agreement under legislative sanction, the new corpora- 
tion becomes entitled to the rights, privileges, property, and fran- 
chises of the consolidating companies unless expressly restricted,^ 
and the property of each is held subject to the same privileges and 
burdens as originally attached thereto.*'^ When the effect of such 
consolidation is to dissolve the consolidating companies, thereby 
incapacitating them from the performance of the duties accom- 
panying any exemption provided by their charters, they will be 
presumed to have abandoned such exemption.^ Where the old 
companies are dissolved, the law in force at the time of consolida- 
tion governs and controls in determining the corporate rights and 
franchises of the new company,** and the liability of its stock- 
holders.'^ 

[jb) Liabilities and Duties , — The consolidated company assumes 


Ohio Canal Co. v, Webb, g Ohio St. 136; 
Barret v. Alton, etc., R., 13 III. 504; 
Sprague v. 111 Riv. R , 19 III. 174; Pac. 
R. V, Hughes, 22 Mo 300; Railroad v, 
Dudley. 14 N. Y. 336. 

Subscribers to Bonds. — A subscriber to 
the bonds of a company is released from 
liability on his subscription by a consol- 
idation outside the scope of the original 
undertaking. New Jersey R. v. Strait, 
35 N. J. L. 322; Illinois, etc., R. v. Cook, 
29 III. 237. 

1. P.,W. & B. R. V, Maryland, 10 How. 
{U. S.) 376; Nugent Supervisors, 19 
Wall. (U. S.) 249; Green Co. v. Con- 
nes.s. 109 U. S. 104 ; Tomlinson v. 
Branch, 15 Wall. (U S.) 460; Railroad 
V. Maine, 96 U. S. 499; Robertson 
et al, V. City of Rockford, 21 111. 451; 
Paine et al, v. Lake Erie, etc., R., 31 Ind. 
349, affirming the right of the consolidated 
company to compromise and settle a 
claim against one of the original com- 
panies and sustain an action to enforce a 
settlement. Branch v. City of Charleston, 
92 U. S. 677; Lightner v. B. & A. R., i 
Lowell (C. C.), 338; Rome, etc., R. v, On- 
tario, etc., R., 16 Hun (N. y.), 445: Hwl>- 
bard v, Chappel, 14 Ind. 601 ; Miller et al, 
r/, Lancaster, 5 Coldw. (Tenn.) 515. In 
Zunnier v. State, 30 Ark. 679, the original 
company was empowered by its charter 
‘*10 make joint stock with any other rail- 
road. A new constitution was afterwards 
adopted by the State, prohibiting the gen- 
eral assembly from granting special priv- 
ileges or immunities. The company subse- 
quently consolidated with another. //<?/</, 
that the new company succeeded to the 
right of immunity granted the officers 
and servants of the old company by 


its charter from working on public 
roads. 

Rights, Privileges, and Property.— The 
act authorizing consolidation usually pro- 
vides that the new company shall possess 
the rights, privileges, and property of the 
consolidating companies. See Houston 
Sl Te.K. Cen, R 7'. Shirley, 54 Tex. 125. 
Under such grant passes the franchise to 
take land to build the road, — Railroad 7'. 
Blake, 9 Rich. 233,— and to mortgage the 
road, — Mead zk Railroad, 45 Conn. 199 
— and to charge a fixed rate for trans 
portal ion, — Fisher v. Railroad, 46 N. Y. 
644. See tfi/ra, par. 12, Taxation, 

Right to munictpal subscriptians to the 
capital stock is a privilege which passes 
to the consolidated company. County of 
Scotland zr. Thomas, 94 U. S. 6S2. dis- 
tinguishing Harshman v. Bates Co.. 93 
U. S. 569; County of Henry v, Nicolay, 
95 U. S. 619; Thompson v, Abbott et al^ 
61 Mo. 177. But see State v, Garonette, 
67 Mo. 445; State v, Dallas, 72 Mo. 329. 
When the county subscribes 10 the stock 
of the consolidated company and issues 
bonds in payment therefor, it is estopped 
in an action on the bond from showing 
that the corporation so formed is not a 
corporation de jure, Lewis v. City of 
Clarendon, 6 Rep, 609, Compare Bank 
r, Charlotte, 85 N. Car. 433. 

2. Delaware Tax Cases, 22 Wall. 206; 
P., W. & B. R. Maryland, 10 How. 
(U. S.)376; Central R. v. Georgia, 92 U. 
S. 665; State V. Commrs. of R. R. Taxa- 
tion, 3 N. J, L. 240; Chesapeake & Ohio 
R. V, Virginia, 94 U. S. 718. 

8. Railroad v. Maine. 96 U. S. 499. 

4. Shields zu Ohio. 95 U. S. 319. 

5. Tibbals z^, Libby, 87 III. 142. 
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the liabilities of the former companies on their contracts, as well 
as for torts but creditors cannot be compelled to accept in the 
first instance the general liability of the new company in substi- 
tution of the old,^ though not entitled to have the assets dis- 
tributed as in case of a simple dissolution.^ The duties of the old 
companies attach to the new company in respect to each as before 
consolidation/^ 


1 . Columbus R. v. Powell, 40 Ind. 40; 
Chicago, etc,, R. v, Moffitt, 75 III. 524; 
Miss. R. V, Chicago, etc., R., 58 Miss. 
846; Sappington et al, v. Little Rock R., 
37 Ark. 23 ; Boardoian et al, v. Lake Shore 
R., 84 N. Y. 157; Montgomery, etc., R 
V, Boring, 51 Ga. 382; Railroad c'. Fryer, 
56 Tex. 600; Eaton, etc., R. r. Hunt, 20 
Ind. 463; Mt. Pleasant v, Beckwith, 100 
U. S. 514. In Railroad?'. Jones, 29 Ind. 
465, the court says: “By the consoli- 
dation both the old companies ceased to 
exist separately. The two corporations 
became merged in one. We cannot 
imagine how the Indianapolis & Cincin 
nati R. could afterwards be sued. Upon 
whom would process be served ? It ceased 
to have any officers or agents. It ceased 
to be a separate legal entity. Instead 
of two, there was now but one corporation, 
made up of the mingled elements of^ the 
two pre-existing companies, so combined 
ind merged that neither could be sepa- 
rately identified or brought into court. 
But what are the rights of creditors and 
persons upon whom torts have been com- 
mitted by the vanished corporation? 
Must lawful claims be lost ? That result 
can not follow. Giving it the best consider- 
ation of which we are capable under the 
circumstances, we have reached the con- 
clusion that for the purpose of assuming 
the liabilities of the constituent corpora- 
tions the consolidated company should 
be deemed to be merely the same as each 
of its constituents, their existence con- 
tinued in it under the new form and name, 
their liabilities still existing as before and 
capable of enforcement against the new 
company in the same way as if no change 
had occurred in its organization or 
name.*’ 

Limitation of LiaMlity.— It ha.s been 
held in many cases that the liability is 
1 i mited to the assets of the debtor com pany 
joining in the consolidation, unless ex- 
pressly assumed by the consolidating 
company or imposed by the consolidating 
statute. Shaw ?/. Railroad, 16 Gray 
(Mass.), 407; Prouty v. Railroad, 52 N. 
Y. 363; Railroad *?/. Skidmore, 69 lU. 
566; Railroad Harkin, 40 Ga. 709; 
Tyson v. Railroad, 13 Am. & Eng. R, R. 


Cas. 134. See Morawetz Private Cor 
porations (2d Ed.), ^ 942. 

Bona ride Purchasers. — The liability 
does not attach to a bona fide purchaser 
of the franchises of a corporation by 
another for a valuable consideration. 
Powell 7». Nor. Miss. R., 42 Mo. 163. 

Reorganization.— Nor does it attach to 
a reorganization by the purchaser on a 
foreclosure. Houston & Tex. Cen. R. v, 
Shirley, 54 Tex. 125; Smith v, Chicago, 
etc., R.. iS Wis. I. 

Survival of Old Companies.— The con- 
solidating companies are sometimes con- 
tinued in existence for the purpose of 
adjusting their liabilities, and provisions 
as to the method of enforcing it are 
usually inserted in the consolidating 
statutes. See Bruffett v. Railroad, 25 
III- 353; Selma, etc., R. v, Harbin, 40 Ga. 
706; Whipple V, Railroad, 28 Kan. 474. 
But the new company may be sued not- 
withstanding. Warren v. Railroad, 49 
Ala. 582. 

2 . Coggin V, Central R., etc., 62 Ga. 
685. 

8. Railroad Moffitt, 75 III. 624. “ The 
question,” says the court, * * is not whether 
the statute compels the creditor to accept 
the defendant corporation as a new debtor 
against his will, but whether it empowers 
the creditor or person injured to resort 
if he chooses in the first instance to the 
corporation which by the terms of the 
statute is made liable to him.” See also 
New Bedford R v. Old Colony R., 12c 
Mass. 397; Warren v. Railroad, 49 Ala, 
582; Bruffett V, Railroad, 25 111 . 383; 
Smith V. Chesapeake & Ohio Canal Co., 
14 Peters (U. S.), 45, 

4 . Wabash R. v. Ham, 114 U. S. 587. 
Nor have they any lien in any specific 
property of the consolidated company 
while it continues its business. 

5 . Gould V, Langdon et ah, 43 Pa. St. 
365; Peoria, etc., R. v. Mining Co., 68 III. 
489; Railroad v. Smith, 75 111. 497; Pull- 
man, etc., Co. V, Mo, Pac. R., 113 U. S. 

5S7. 

Restriction as to Rates. — Where a rail- 
road of one company is purchased by 
another in pursuance of statutory author- 
ity, in the absence of statutory provision 
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8. Liens. — The lien of a mortgage on the property of a railroad 
company remains unaffected by consolidation,^ and covers all ac- 
quisitions of the consolidated company which issue from and be- 
come part of the estate to which the mortgage applied/-* Mort- 
gages of the consolidated company have priority over unsecured 
creditors of the original companies.® 

9. Interstate Consolidation. — Several States may co-operate in 
authorizing the consolidation of corporations chartered by each 
respectively.^ The consolidated company in such case is viewed 
in each State as a distinct corporation/’* with all the privileges and 
limitations by the laws of that State conferred on the old com- 
pany.® One State may make a corporation of another State as 
there organized and conducted a corporation of its own as to any 
property within its territorial jurisdiction;’^ or it may authorize a 

to the contrary the road passes to the Farnum Canal Co., i Sumn. (Mass >47; 
purchaser subject to the same restrictions Burgher z'. Co.. 20 Am. & Eng. R. R. Cas. 
and limitations as to rates chargeable for 608; Allegheny Co. ik Railroad, 51 Pa St. 
transportation as attached to it in the 228 ; Delaware Tax Case, iS Wall. fU. 
hands of the vendor. Campbell v. Rail- 206; States*/ <7/. v. Metz, 32 N. J. L. 199; 
road, 23 Ohio St. 168. Graham 7'. Railroad, 14 Fed. Rep. 757; 

Agreementsfor Sale.— The consolidated Maryland v. Railroad, i& Md. 193: Rail- 
company is affected with notice of any road 7^ Railroad, b Biss (C C.) 219, 
agreements for sale effected by the old Sprague Railroad, 5 R. I. 233, And 
companies. McAlpine 7 \ Union Pac. R., is a citizen within the purview of ns 
23 Fed. Rep. 168. legislative enactments. Sage t'. Railroad, 

As to consequeniitil damages, see North- 70 N. Y. 220. 
cm Cen. R. v, Holland, 20 Weekly Notes 6. Cooper t't al, v. Corbin et j/, 105 
of Cases (Pa.). 42S. III. 224. 

1. Eaton, etc., R, v. Hunt ct al,, 20 7 . B & 0 . R. xf Gallahue’s Admr.s., 12 

Ind. 457; Mi«s. Val R. Co v. Chicago, Gratt. (Va.) 655; Goshorn v. Supervisors, 
etc., R., 58 Miss. 846,* Railroad v. Trust t W.Va. 308: McGregor?'. Erie Co., 35 N. 
Co., 49 111 . 331; The Key City, 14 Wall. J. L, 118; Railroad v, Vance, 96 U. S. 
654. 450; Commonwealth, etc., v. Railroad, 

2 . Hamlin et al v. Jerrard, 72 Mo. 62; 58 Pa. St. 26. 

Railroad ze Georgia, 92 U. S. 665. Domicile. — In such case it has a legal 

8. Wabash R. v. Ham, 114 U. S. 587. domicile in both States, and may transact 
.See Blair v, St. Louis, etc., R., 24 Fed. its corporate business and hold its meet- 
Rep. 148. ings in either. Graham et al ev Railroad, 

4 . Wilmerz^ Atlanta, etc.. R,. 2 Woods iiS U. S. i6r, Bridge Co. v. Mager, 31 
(C.C.),4I7; Railroad «/.Maryland, 10 How. Ohio St. 318. ** The only possible status,” 
392; Bishop V. Brainerd, 28 Conn. 289; says the court in the latter case, *‘of a 
Peck V, Chicago, etc,, R . 94 U, S. 164; In company acting under a charter from two 
re Sage, 70 N. Y,* 220; Miller z'. Dows, 94 States, is that it is an association incor- 
U, S, 444 ; Richardson v. Railroad, 44 poraied in and by each of the States, and 
Vt. 613; Tomlinson v. Branch, 15 Wall, when acting as a corporation in either, it 
(U. S.)46o; State v. Railroad, 96 U. S.499; acts under the authority of the charter of 
Railroad z/. Weber, 96 lU, 443; Mead eial the Stale in which it is then acting, and 
Railroad, 45 Conn, 199. Such legislation that only, the legislature of the other 
IS not repugnant to the provisions of the State having no operation beyond the ter- 
Federal Constitution, an, i, § 8, sub. 3, ritorial limit.” See also Peik z/. Railroad, 
conferring on Congress power to regulate 94 U. S. 164: Railroad z'. Rothschild, 26 
commerce, in the absence of legislation Am. & Eng. R. R. Cas. 50, 
by Congress. Boardman v. Railroad, 84 Control — Its charter may be amended’ 

N. y. 157. in one State so as to control its action and 

6. Railroad v* Trust Co,, 49 III. 331; property there, though the amendment: 
Railroad z'. Wheeler, I Black (U. S.), 297; may be contrary to some statutory or 
Bridge Co. v. Adams County, 83 III 615; constitutional provision of the other State. 
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Practice— Jurisdiction. 


foreign corporation to operate within its limit without creating a 
new corporation.^ 

10» Practice. — The consolidated company may be sued directly 
upon a cause of action existing against one of the consolidating 
companies/^ but the declaration should show against which com- 
pany it arose, and aver such facts as will subject the new company 
to the suit.^ The consolidated company has been held to be the 
proper party defendant in the foreclosure of a mortgage given by 
one of the consolidating companies.^ Pending suits against one 
of the consolidating roads are not abated by consolidation.'^ 
Choses in action held by the old company may be enforced by 
the new company.® A corporation consolidated under the laws 
of two States is none the less a domestic corporation in each State, 
and as such cannot be proceeded against by attachment under laws 
applicable to foreign attachment.'^ 

11. Jurisdiction. — \a) Federal Courts . — The jurisdictional effect 
of the existence of a corporation consolidated by the law of two 
or more States as regards the Federal court, is the same as that of 
a copartnership of individual citizens residing in different States.*^ 


Covington v. Bridge Co., lo Bush (Ky.), 
6g. It may be dissolved and wound up 
in one State without its franchise in the 
other being affected. Hart v. Railroad, 
40 Conn. 524. 

luterpretatiou — A joint act of incorpo- 
ration is not only a contract with the com- 
pany, but a compact between the States 
that are parties 10 it, and as such is not 
subject to interpretation by the local us- 
ages of either. Brockett v. Railroad, 2 
Harris (Pa,), 244; Cleveland, etc., R, v. 
Speer, 56 Pa. 325. It will be liberally 
construed for the benefit of the citizens 
of both States. Covington v. Bridge Co , 
10 Bush (Ky.), 69; Union Br. R. v. East 
Tenn. R., 14 Ga. 327. 

1 . B. & O. R. s/. Harris, 12 Wall. 
(U. S.) 65, distinguishing Railroad v, 
Wheeler, i Black (U. S.), 297; Railroad 
V, Whitten, 13 Wall. (U. S.) 270; Hart v. 
Railroad, 40 Conn. 524 ; Pomeroy ?/. 
Railroad, 4 Blatch. (C. C.) 120; Railroad 
V. Railroad, 6 Biss. (C. C.) 219 ; Bank v. 
R, Co., 27 N. J. L. 206. See Ohio v. 
Sherman. 22 Ohio St. 413. By exercising 
this authority the corporation does not 
become a citizen of the State. Pa. R. et 
4/, V. St. Louis, etc., R., 118 U, S, ago; 
Goodiet V, L. & N. R., 122 U. S. 391. 
Compare St. Clair v. Cox, 106 U. S. 350; 
Ex parte ShoIIenburgher, 96 U. S. 369; 
Railroad Kountz, 104 U. S, 5; Insur- 
ance Co. V, Woodworth, iii U. S. 138. 

2 . Columbus, etc,, R. v, Skidmore, 69 
111 , 566; Railroad v. Jones, 29 Ind. 465, 
Railroad v. Moffitt, 75 III. 624; Univer- 


sity V. Baxter, 42 Vr. 99; Railroad 
Smith, 75 111 . 496; Boardman v. Railroad, 
84 N, Y. 157. See Jones on Railroad Se- 
curities, 415. 

3 . Marquette, etc , Co. v. Langton, 32 
Mich. 251. 

4 . Eaton, etc., R. v. Hunt, 20 Ind. 457 

6. Balt. & Susq. R. v. Musselman. 1 
Grant’s Cases (Pa) 348; Railroad 
Evans, 6 Heisk. (Tenn.) 607; Swartwout 
V. R., 24 Mich. 389. But the new com- 
pany must be formally joined as party 
defendant before judgment. Railroad v. 
Harbin, 40 Ga. 706 

Officers and Directors. — The officers and 
directors of the consolidated company 
are not proper parties to an action to en- 
force the liability of one of the original 
companies. Chase v. Vanderbilt, 62 N. 
Y. 307- 

8. University v, Baxter, 42 Vt. 99; 
Railroad v, Powell, 40 Ind. 37; College 
D, Ish, 22 Cal. 641; Miller 7/. Lancaster, 
5 Coldw. 515. See Hubbard et al, 7/. 
Chappel, 14 Ind. 601. 

7 . Sprague v. Railroad, 5 R. L 233. 

8. Railroad v, Harris, 12 Wall. (U. S.) 

$2 ; Railroad 7'. Wheeler, i Black (U. S.), 
286; Co. of Allegheny v. Railroad, 51 
Pa. St. 23 1. But see Railroad v* Whit- 
ten. 13 Wall. (U. S.) 270; Muller 7* 
Dows, 94 U. S. 444. In St* Louis, etc , 
R. z'. I. & St. Louis R,, 9 Biss. (C. C.) 
144 (1879), Drummond, after re- 

viewing the cases, says: “ Now the state 
of the law upon this subject, as decided 
by the supreme court of the United States* 
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12. Taxation, — Exemption from taxation is a personal privilege, 
and will not pass to the purchasers of a railroad at a foreclos- 
ure sale,^ nor upon a consolidation which amounts to the creation 
of a new corporation de factoP But tax exemption may be in- 
ferred from the terms of a general act granting the consolidated 
company “the rights, powers, and privileges of the old companies.”® 
The question is one of legislative intent.'^ Where a railroad is 
chartered by several States, or composed by consolidation of com- 
panies of several States, its taxable property may be estimated by 
ascertaining the proportion which the length of the road in the 
State bears to the total length of the road ^ or by ascertaining 
the original cost of the property.® See Railroads. 

13. Consolidation of Parallel and Competing Railroads — In many 
States the consolidation of parallel and competing railroad lines 
is prohibited by statutory enactment.'^ 

a. Actions By anb Against Corporations.— 1. General Right to Sue. 
— Every corporation being recognized by law as a collective body, 
it can, as a consequence, retain the services of counsel,*^ and sue 
and be sued,® both at law and in equity,^ ® whenever the corporate 
property or rights are involved, exactly as an individual might 


R. Rothschild, 24 Am. & Eng R. R.Cas. 
50. See Hand v. Savannah, etc , R., 12 

S. Car. 314; McElrath r-. Railroad, 55 Pa. 
St. 189; Mead v, N.Y., etc., R , 45 Conn. 
199 

1. Trask v Maguire, 18 Wall. (U. S ) 
391 ; Morgan v. Louisiana, 93 U. S. 217; 
Railroad v. County of Hamblen, 102 
U. S. 273; Railroad v. Gaines, 97 U. S. 
697; Wilson V, Gaines, 103 U. S. 417; 
Railroad v. Palms, 109 U. S. 244; Rail- 
road r. Commrs., 112 U. S. 610, 

2 . Atlanta, etc., R. v. State of Georgia, 
63 Ga. 4S3; St, Louis, etc., R, v. Berry, 
ii3 U. S, 465. 

8. Humphrey v, Pegues, 16 Wall, (U. 
S.) 244: Atlanta, etc,, R. Allen, 15 Fla. 
637; State V. Railroad, 2i Mmn. 315; P.. 
W. & B, R. ?/. Maryland. lo How, (U. S.) 
376 ; Tomlinson v. Branch, 15 Wall. 
<U. S ) 460; Branch v. City of Charles- 
ton. 93 U. S. 677: Railroad v, Georgia, 
Q2 U. S. 663; Railroad v. Virginia, 94 
U. S 718 

4 . Tennessee v, Whitworth, 117 U. S. 
129. 

6. Erie Co. v, Penna., 21 Wall. (U. S ) 
492; Ohio, etc,, R. Weber. 96 111 . 443; 
State R. Tax Cases, 92 U. S. 575; State 
Auditor V. Jackson City, 65 Ala. 142; 
State Hal, v, Metz. 32 N. J L. 199; Rail- 
road V. Commonwealth, 3 Brewst. (Pa ) 
374, But the circumstances control. 
Delaware Tax Cases. i8 Wall. (U. S.) 
206 As to Inkrstaie Fm^kty see State 
Preight Tax, 15 Wall. 232. See also 


Stale Treas v, Auditor-Genl., 13 Am. & 
Eiiir R. R. Cas. 296. and note. 

6. Canal Co. v. District, 7 Am. «& Eng. 
R. R. Cas. 325; Railroad v. Sabin, 26 
Penna. 242. 

7 . Colorado: Con.stitution of 1876, art. 
XV , sec. 5; General Statutes (18S3). ^353, 
p. 21 1. Georgia: Constitution of 1877. 
art iv., sec. 2, par. 4. hnoa: Revised 
Code (1884), sec. 1297, p. 341. Illinois: 
Consiilu ion of 1S70, art. xi., sec. ii. 
Maiyland: Revised Code (1878), art. xli,. 
sec. 21, p. 359. Michigan: Constitution 
of 1850, art, xix., A, sec. 2; Howells Stat 
utes (1882), § 3343, p. 854. Minnesota: 
Revised Statutes (1S78), §65, p. 3S1; Act 
of March 3, 1881, P. L. 109. Missouri: 
Constitution of 1S75, art, xii., sec. 17. 
Xebtaska: Constitution of 1875, art. xi., 
sec. 3. Xeiv Hampshire: General Laws 
(1878), Ch. 15S, secs. II, 13. p. 377. 
New York: Laws 1869 chap. 917, § 9; 2 
Rev. Stat. (7th Ed.) p. 1592. North Caro- 
lina: Battle’s Revisal (1871-3), chap. 99, 
sec. 61. p. 751. Pennsylvania: Consti- 
tution of 1874, art xvii." sec. 4. Texas: 
Constitution of 1875, art. x., secs, 5, 6. 
lYeU Vuginia: Constitution 1872, art. 
xi.. sec II, requires permission of the 
legislature; Code, 2d Ed. (18S7) ch. 54, 
^ 53t P- 321. IVisconsin: Revised Stat- 
utes (1878), § 1833. p. 536 

S. Moraweiz (2d Ed.). %^430. 535 - 

9 , Ang. & A, Corp. § 369; Morawetz 
Corp. (2d Ed.) Taylor Corp, § 137. 

10 . Morawetz Corp. (2d Ed.) § 1039. 
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under similar circumstances.^ This right includes those of com- 
promising suits, referring them to arbitrators, ^ confessing judg- 
ments,'^ executing appeal bonds, and performing all other acts 


1 . Instances of Eight to Sue.— — 
While It ib now unuoubied law that a 
corporation can maintain an action for 
slander or libel, the authorities are com- 
paratively recent. In Trenton Mut. F. 
iSL L. Ins. Co. z, Fernne, 23 N. J. L 
402 D. Ib52), it is staled to be a mat- 

ter of first impression Green. C J., 
admitted that the prevailint? sentiment of 
the profession was against it, but found 
no satisfacioiy reason for the objection, 
stating the value ot a corporation’s 
“character for stability, soundness, and 
fair dealing in the way ot ns trade or 
business.” and adding: If. then, the 
reputation of a corporation and that ot 
Its officers be ess;ntial to ns prospeiiiy: 
if n may suffer pecuniary loss, and even 
the utter destruction of its pecuniary 
interests, from false and malicious repre- 
sentations — why should it not be entitled 
to pecuniary redress?” Following the 
reasoning of Bosanquet, J.. in Hope 
Assurance Co. v, Beaumont, 10 Bing. 
N. C. 260 (deciding that unincorporated 
societies could sue for a libel), it was 
held that ‘‘an action may be maintained 
by a corporation aggregate for words 
falsely and maliciously spoken or written 
of the company in the way of its trade 
or business, or of the property and con- 
cerns of the company, or of the officers, 
servants, or members of the compan}', 
by reason of which special damage is 
sustained by the corporation;” and fur- 
ther, that the libel was on the company, 
and not on its officers as individuals, so 
that the former alone could have a right 
of action. In XS59 ^ similar decision 
was made in England in Met. Saloon 
Om Co. V, Hawkins, 4 H, & N. 87, and 
these cases have been followed in Hahne- 
mann ian L. I. Co, V, Beebe, 48 111 , 87; 
Shoe and Leather Bk. zk Thompson, 23 
Hov . Pr. (N. Y ) 253; Knickerbocker L. 
I. Co 7% Ecclesine, 42 How, Pr. (N, Y.) 
•201; Same v. Same, 34 N, Y. Super. Ct. 
76; and others. 

As to criminal libels against corpora- 
tions, see Brennan r, Tracy, 2 Mo. A,pp. 
540. 

Injmiction , — Against a nuisance. Cent. 
Br. Co. V Lowell. 4 Gray (Mass.), 474. 

Against use of corporate name. Holmes 
V. Holmes Mfg. Co.. 37 Conn 278; New- 
by w. Ore. Cent. R. Co., Deady (U. S. 
C*. C.), 6og. 

Other Instances , — Real and possessory 


actions, i Kvd, i8«; S. P. G. r. Wheeler, 

3 Gall. (U. S. C. C.) 105. 

For use and occupation. Stafford 7 >. 
Till, 4 Bing 54. 

For purchase-money of land sold, even 
though the corporation may have had no 
authority to buy the land sold by it. 
Rutland R. Co. 7'. Frociot, 29 Vt. 93. 

For malicious prosecution of a civil 
suit. South Royalion Bk. v, Suffolk Bk., 

27 ^ t. 5 ^ 5 * 

For salvage. The Comanche, b Wall, 
(U. S.)44&; The Blackwall, 10 Wall. (U. 

i. 

For injuries t(i property in its posses- 
sion; in which case the legal capacity of 
such corporation to hold the property 
cannot be inquired into Cole Mm. Co 
7. V. iX G. H. Water Co., i Saw. fU. S. 
C. C ) 470. 

As petitioning creditor, for a commis- 
sion in bankruptcy. Ax parte Bk of 
Eng., I .Swanst. lo; Ex parte Bk. of Ire- 
land, I Mol. Ch. 261. 

By attachment. Trenton Bkg. Co. v, 
Haverstick, 6 Hals. (N J.) 171. And in 
such case the officers may give an attach- 
ment bond without any special statutory 
authority. Bk. of Augusta v, Conrey, 

28 Miss. 667. 

On a contract to pay money to the 
directors of the coiporaiion. Thompson 
V. M. & M. G. R. Co , 98 Ind. 449. 

Where a lease of corporate property 
provided that* the dividends should be 
paid directly 10 the stockholders by the 
lessee, the corporation, representing their 
interests, is the proper party to enforce 
their claim. Pac. R. Co. v. Atl. & Pac. 
R. Co., 20 Fed. Rep. 277. 

But a corporation cannot sue on a 
contract of the promoters, unless it be- 
came a party thereto after incorporation. 
Penn Match Co. v, Hapgood, 14 1 Mass, 
145; and see sup^’a. Organization of 
Corporations, Liability far Acts of the 
Promoters. 

For remedies against its officers, see 
Officers Private Corporations. 

A corporation may prosecute criminally 
in certain cases, e.g.for embezzlement and 
libel. Whari. Grim. Law, |§ 1035. 1602. 

2. Morawetz Corp. (2d Ed.) § 430* 

8. Ang, & A, Corp. § 370; Alex. Canal 
Co. p, Swann. 5 How. (U. S.)83; Sawyer 
V. Winn. Mill Co.. 26 Me, 122; Day v, 
Essex Co. Bk.. 13 Vt. 97. 

4 . Morawetz Corp. (2d Ed.) § 430. A 


m 



Utions By and Against. 


CORPORATIONS, 


General Biglit to Sue, 


-equired of litigants."^ A corporation may also properly support 
1 suit out of the corporate funds, though not itself a party to the 
record, if it has an interest in the result ; but such litigation must 
be for its benefit, and for an authorized purpose/-^ The dissolution 
of a corporation causes the abatement of all suits then pending by 
or against it.* 

{a) Jurisdiction of Federal Courts , — The United States courts 
regard a corporation, for the purposes of their jurisdiction, as a 
citizen of the State by which it is chartered, irrespective of the 
citizenship of its members.^ They also have jurisdiction over all 


corporation may execute a power of 
attorney to confess judgment, waiving 
service, even though its charier provide 
a particular form of service, Millard v. 
St. F. X. Ferr. Acad., S III. App. 341. 

But a judgment, confessed by the pro- 
moters as such, does not affect the cor- 
porate property. Davidson v, Alexander, 

84 N. Car. 621. 

1 Morawetz Corp, (2d Ed.) ^ 430; 
Collins V. Hammock. 59 Ala. 448. 

2 . Morawetz Corp. (2d Ed.) § 430; 
Harbison v. First Pres. Soc.. 46 Conn. 
529; Baker Windham, 13 Me. 74: Bab- 
bitt 7A Savoy, 3 Cush. (Mass,) 530: Butler 
7'. Milwaukee, 15 Wis. 493. 

3 . Morawetz Corp. (2d Ed.) ^ 1031 ; Tay- 
lor Corp, §435; Terry v. Merchants’ Bk., 
66 Ga. 177; Merrill v. Suffolk Bk,, 31 
Me. 57; Thornton v. M. F. R. Co.. 123 
Mass. 32; Bk. of Miss. Wrenn. 3 
S. & M. (Miss.) 791; May v. State Bk,, 

2 Rob. (Va.) 56; Nat. Bk. v. Colby, 21 
Wall. (U. S.) 609. 

Where no issue had been raised as to 
the fact of corporate existence, but the 
corporation plaintiff introduced evidence 
of the articles of incorporation, and it 
appeared from them that the corporation 
had expired pending the suit, judgment 
on a verdict for the plaintiff was with- 
held. Eagle Chair Co. v, Kelsey, 23 
Kan. 632, 

An attachment against corporate prop- 
erty is dissolved by dissolution of the 
corporation. Paschall v, Whitsett, ii 
Ala, 472; Bowker v, Hilk 60 Me, 172; 
F. k M. Bk. Little, 8 W. S. (Pa.) 
207. The contrary was held in Lindell 
V , Benton, 6 Mo. 361. See, injra ^ Dis- 
solution OF Corporations. 

4 . Corporate CitiaensMp.-— This is im- 
portant as regards the right to sue and 
be sued in the Federal courts. In Straw- 
bridge V, Curtiss, 3 Cr, (U, S.) 267. it 
was decided that wher^ there were joint 
pla|nti0s and joint defendants, each of 
the 'plaintiffs must be capable of suing 
.pack, of the defendants in the Federal 


courts in order to support the jurisdic- 
tion. In U. S. Bk. V. Deveaux, 5 Cr. 
(U. S.) 61, the petition averred that the 
petitioners, “the president, directors, 
and company” of the bank, were citizens 
of Pennsylvania, and the defendants 
citizens of Georgia. The plea in abate- 
ment, that the petitioners “aver them 
selves to be a body politic and corporate, 
and that in that capacity these defendants 
say they cannot sue or be sued ... in 
this . . . court,” was sustained in the 
circuit court but overruled in the supreme 
court. Marshall, C. J., stated that while 
“ no right is conferred on the bank by 
the act of incorporation to sue in the 
Federal courts,” and a corporation “ can- 
not be an alien or a citizen,” yet that 
where the members of a corporation 
are aliens, or citizens of a different State 
from the opposite party,” the parlies 
•‘come within the spirit and terms of the 
jurisdiction conferred by the constitution 
on the national tribunals.” These two 
cases being applied to the facts before 
the court in Com. Bk. of Vicksburg v, 
Slocomb, 14 Pet. (U. S.) 60, it was held 
that all the members of a corporation 
must be citizens of different States from 
any of the opposite party. With the 
immense growth of corporations, the 
hardship of this rule became apparent; 
and in Louisville R. Co. v, Letson, 2 
How. (U. S.) 497, 555, it was held that 
“ a corporation created by a State to 
perform its functions under the authority 
of that State, and only suable theie. 
though it may have members out of the 
State, seems to us to be a person, though 
an artificial one, inhabiting and belong- 
ing to that State, and therefore entitled 
for the purpose of suing and being sued, 
10 be deemed a citizen of that State,” 
and also that (p. 554) “a suit brought by 
a citizen of one State against a corpora- 
tion by its corporate name in the State 
of its locality, by which it was created, 
and where its business is done, ... is a 
suit, so far as jurisdiction is concerned. 
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suits by and against corporations chartered by Congress^ (except 
national banks*-^), regarding them as citi/x-ns of the States in which 
they are established. 

2. General Liability to Suit. — This correlative liability was stated 
in the last section. It includes all suits based on contract/* as 


})eiween citizens of the State where the 
is brought and a citizen of another 
State.” The question was again con- 
sidered and this decision reaffirmed in 
Marshall z'. B. & O. R. Co., i6 How. 
(U. S.) 314: Covington Drawbridge Co. 

Shepherd, 20 How. (U. S.) 232: Rail- 
way Co. t*. Whiiton, 13 Wall. (U. S.) 
270; and Muller v. Dows, 94 U. S. 444. 
Hut in the last case it was expressly held 
that a corporation could not itself be a 
citizen of a State in the sense in which 
the word “ citizen” is used in the Federal 
constitution, and that the purport of the 
cases was simply that, for jurisdictional 
purposes, the stockholders were conclus. 
ively presumed to be citizens of the State 
incorporating them. This case would 
perhaps reconcile to the main course ot 
decision the dissent of Daniel, J., in P. 
h R. R. Co. V, Derby. 14 How. {U. S.) 
468, and P.. W. & B R. Co. r. Quigley, 
21 How. (U. S.) 202, based on a strict 
construction of the term “citizen” in the 
constitution. 

It IS commonly supposed that U, S. 
Bank Deveaux, 3 Cranch (U. S.), 61, 
was overruled in Louisville R. Co, v. 
Letson, 2 How. (U. S.) 497, and so it 
would appear that Wayne. J,, in the 
latter case, thought; but, as a MS. note 
of the late Hon. Horace Binney, the 
bank’s counsel in U. S. Bank r. De- 
veaux, clearly shows, this is a mistake. 
“The doctrine of U. S. Bank r. De- 
veaux was solely that if the plaintiffs 
are described on the record as citizens of 
Pennsylvania, and the fact was so or was 
admitted by demurrer, the circuit court 
had jurisdiction of a suit in Georgia 
instituted against a citizen of Georgia. 
There is now no doubt of this. What 
the supreme court have decided since is 
that, whether so described or not, a 
corporation of Pennsylvania may sue a 
citizen of Georgia in the circuit court. 
Other cases which hold such description 
and such fact to be necessary have cer 
tainly been overruled, not U. S. Bank r, 
Deveaux ” See also Pomeroy v. N. Y , 
etc., R. Co., 4 Blatch (C. C.) J02; Atkins 
p. Fibre Co., 7 Blatch. (C. C.) 555; Minot 
SI. P., W & B. R. Co.. 2 Abb. (C. C.) 
323; N E, Ins Co. r. Detroit, etc., Co„ 
10 Am. L. Reg. U. S, 383. 


Where a corporation gave a note to a 
citizen of the same Slate, and afterwards, 
in consideration of torbearance, by in- 
dorsement made it payable with higher 
interest to bearer, a /uvai fide holder, 
being a citizen ot another State, \vas 
allowed to sue on it in the U. S. courts. 
Mfg. Co. V. Bradley, 105 U. S, 175. 

If, however, the same parties are 
incorporated under the same name and 
for the same purposes in more than one 
Slate, they form so many distinct cor- 
porations, and cannot be joined as one 
and the same plaintiff incorporated in 
several States, and m that character sue 
in the Federal courts a citizen. of any 
of the Slates in which they are incorpo- 
rated. O. & M. R. Co. V. Wheeler, r 
Black (U. S.). 286. 

By filing an answer, a corporation 
waives its right to object that it is not 
sued in the district of the State of its 
creation, even though the answer reserves 
the question of jurisdiction, and there is 
a demurrer to the jurisdiction and for 
want of equity. The facts showing want 
of jurisdiction should be set up in a plea 
in abatement. Blackburn v, S. M., etc., 
R. Co , 2 Flip. (C. C.)525. 

1 . Morawetz. ^ 985 ; Osborn v. Bk of 
U. S.. 0 Wheat. <U. S.) 825; Pac. R. Re- 
moval Ca^es. 1 15 r. s. I. 

2. National Banks.— Under the Na- 
tional Banking Act of 1S64, the circuit 
courts had jurisdiction of all suits brought 
by or against any national bank estab- 
lished in the district for which the court 
was held. Kennedv 7'. Gibson, 8 Wall. 
(U. S.) 498, 506; Wilson Co. v Nat. Bk , 
103 U. S. 770; Third Nat. Bk. v. Har- 
rison, 8 Fed. R. 721. Hut thi.s provision 
was held to apply only to transitory 
actions, not local actions or proceedings 
in renu Casey Adams, 102 U. S. 66, 

This exclusive jurisdiction was taken 
away bv the act of July 12, 1882, c. 290, 
§ 4. under which such banks are now 
subject to the jurisdiction of the State 
court.s. Union Nat. Bk. v. Miller, 13 
Fed. R. 703. 

3 . See supra. Powers and LtABiij- 
TiEs AS TO Contracts. 

Assumpdt.— The question of whether a 
corporation can be sued in assumpsit is 
now one of historical interest only, even 
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well as suits brought for tort. 

in those States which retain the common- 
law distinction between the various forms 
of actions. Undoubtedly the ancient law 
was that a corporation could only con- 
tract under seal (Y. B., 4 Hen, 7, 6; 7 
Hen. 7, 9; 13 Hen. 8, 12), and therefore 
was bound by no simple promise, still 
less by an implied promise. The devel- 
opment of civilization having necessitated 
first the relaxation and then the abandon- 
ment of this rule (Pollard?'. Jekyl, Plow. 
91 b; Dean of Windsor v, Gover, 2 
Saund. 302. 305; Mayor of Thetford’s 
Case, 3 Salk. 103), it followed that the 
same remedies became available against 
corpoiaiions in matters of contract, as 
against individuals. In Bank of Colum- 
bia V. Patterson, 7 Cr. (U. S.) 299, the 
technical defence of the old rule was set 
up, but Story, J., said: “ It would seem 
to be a sound rule of law, that wherever 
a corporation is acting within the scope 
of the legitimate purposes of its institu- 
tion, all parol contracts made by its au- 
thorized agents are ej^pras promises of 
the corporation; and all duties imposed 
on them by law, and all benefits con- 
ferred at their request, raise implied 
promises, for the enforcement of which 
an action may well lie.''* This accorded 
with earlier authorities: Bk. of Eng. v. 
Moffat, 3 Bro. Ch. 262; Rex v. Bk. of 
Eng., Doug. 524, note; Gray v. Portland 
Bk,, 3 Mass. 364; Worcester Tpke. Co. 
V. Willard, 5 Mass 80. To the same 
effect: Jesograrly v, Alton, 13 III. 366; 
Hayden Middlesex Tpke. Co,, 10 Mass. 
39; Smith Cong. Meeting, 8 Pick. 
(Mass.) 17S: State v. Morris, 3 N. J. 360; 
Rand.ill v. Van Vechten, jg Johns. (N. 
Y.) 60; Quin V. Hartford. 1 Hill (N. Y.), 
82; N#rth Whitehall v. South Whitehall, 
3 S, & R, (Pa.) 117; Mut. Ins. Co. 7'. 
Cummings* ii Vt 503. See Ang. & A. 
Corp. ^ 379, 

Attachment. — The property of corpo- 
rations is of course liable to attachment 
like individual property. See Attach- 
ment; Foreign Corporations. 

It was at one time held that corpora- 
tions could not be made garnishees in 
attachment. Holland r, Leslie. 2 Harr. 
(Del,) 306; Union Tpke. Co. v. N, E, Ins. 
Co,, 2 Mass. 37. The law is now settled 
the other way— in some States by statute, 
in others by judicial decision, Ang. & 
A. Corp. § 399; ICnox r/. Prot, Ins. Co., 9 
Conn. 430; Wales v. Muscatine, 4 Iowa, 
302; B. ^ M, R. Co., 5 Iowa, 

115; Boyd C. & O. Can. Co.. 17 Md. 
195; B. & O. R. Co. V, Gallahne, 12 
Grau. (Va.) 655. 


It also embraces indictment 

For attachment of corporate stock, see 
Stock. 

1. For the liability of corporations for 
negligence, see Negligence; Railroad... 

Wfiful Torts.— “ Corporations are re- 
sponsible for the wrongs committed 
or authorized by them, under substan- 
tially the same rules which govern the 
responsibility of natural persons, k 
was formerly supposed that those tons 
which involved the element of evil in- 
tent, such as batteries (as was held in 
Orr T'. U. S. Bk., x Ohio, 36), libels, and 
the like, could not be com milted by cor- 
porations, inasmuchas the State, in grant- 
ing rights for lawful purposes, had con- 
ferred no power to commit unlawful acts; 
and such toils committed by corporate 
agents, must consequently be vires, 
and the individual wrongs of the agents 
themselves. But this idea no longer ob- 
tains. It is true, as a rule, that as the 
corporation is created for a particular 
purpose only, and endowed with powers 
to accomplish that purpose, nothing caa 
be done by it or in its name that is not 
within the intent of its charter. . . . But 
. . . the rule is now well settled, that, 
while keeping within the apparent scope 
of corporate powers, corporations have .1 
general capacity to render themselves 
liable for torts, except for those where 
the tort consists in the breach of some 
duty which from its nature could not be 
imposed upon or discharged by a corpo- 
ration. The rule of liability embraces 
not only the negligence and omissions 
of its officers and agents who are put in 
charge of or employed in the corporate 
business, but also all tortious acts which 
have been authorized by the corporation 
or which are done in pursuance of any 
general or special authority to act in its 
behalf on the subject to which they re- 
late, or which the corporation has subse- 
quently ratified.*’ Cooley on Torts, 119. 

Thus in Green r. Lon "Gen, Om. Co.. 
29 L. J. C. P. 13: s. r., 6 Ju\ N. S. 228; 
I L. T. N. S. 95, the aci on was for ma- 
liciously driving omnibuses so as to in- 
terfere with the plaintiffs business, and 
it was argued that a corporation, having' 
no soul, could not be guilty of malice; 
but Erie, J., said: “An action for a 
wrong does lie against a corporation 
where the thing done is within the pur- 
pose of the incorporation, and it has heeu 
done in such a manner as to constitute 
what would be an actionable wrong if 
done by a private individual.” See also 
Finnic v. G. & S. W. R, Co.* 2 Marq» 
177J s* c., 34 Eng* L, Eq. ii; Merrils 
278 
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in certain cases,"* and is irrespective of the fact that the 


Tariff Mf^. Co., lo Conn. 3S4; Lowell 

13. & L. R. Co., 23 Pick. (Mass.) 24. 

Instances . — Abuse and menace. God- 
dard z\ G. T. R. Co., 57 Me. 202. A'isattH 
and battery, E. C, R. Co. r*. Broom, 6 
Exch. 314; Jeffersonville R. Co. Rog- 
ers. 38 Ind rro; Moore v, Fitchb. R. Co , 
4 Gray (Mass.), 465; Hewett z\ Swift, 3 
Allen t.Mas.s ). 420; Holmes r-. Wakefield, 
12 Allen (.Mass,). 5S0; Ramsden v. 11. cS: 
A. R. Co , 104 Mass. 1 1 7; Hiokaw r. N. 
J., etc., R. Co., 32 N. J. L. 328. Fraud 
iilent npresenuttions. Nat, Exch. Co. 
V. Drew. 2 Macq. 103; Eiting v, U. S. 
Bk , II Wheat. (U. S.) 59. Illegal dis- 
tress. Smith V, Birm. Gas. Co., i A. & 
E. 526. Libel. Whitfield r. S. E. R. 
Co., E. B. & E. 115; P., W. & B. R. Co. 
7*. Quigley, 21 How. (U. S ) 202. MalL 
tioits prosecution and fahe imprison- 
ment. Goff V. G. N. R. Co.. 3 E. E. 
672; Boogher v Life Assn., 75 Mo. 319; 
Woodward v. St. L. & S. F. R. Co., 85 
Mo. 142: Fulton 7 '. Wilson S. .M. Co., g 
Phila. (Pa.) 189. Jl/a/icious prosecution 
of a chit suit, (jodspeed r*. East Had- 
dam Bk., 22 Conn. 530. Trespass. 
Maund Monmouthshire Can. Co., 4 
M. & G, a52j Thayer 7'. Boston, rg Pick. 
(Mass.) 511; Sheldon Kalamazoo, 24 
Mich. 383. Trespass for mesne profits 
and trover. Yarborough v. Bk. of Eng,, 
16 Ea.«it. 6; McCready v. Guardians of 
the Poor, 9 S. & R. 94. Trespass 
on the case, for stopping a water-course. 
Chestnut Hill, eic,, Tpke. Co. 7'. Rutter, 
4 S & R. (Pa ) 6. 

The fact that the injury resulted from 
an act which was ultra 7>lres is no de- 
fence. N. Y., L E. & W. R. Co, 7', 
Haring, 47 N. J. L 137; s. c., 52 Am. 
R, 338. Hence where a railroad com- 
pany undertook to run steamboats, 
though not authorized by its charter to 
do so, it was held liable for injuries re- 
ceived on the occasion of a collision of 
these boats. Hutchinson 7 \ W. & A. 
R. Co., 6 Tenr. 634. 

Where the charter made the stockhold- 
ers personally liable for damages to pri- 
vate property by “the exercise of the 
privileges hereby conferred, or by the 
acts or omissions or neglect of the said 
company, its officers or agents, * this did 
not prevent an action on the case against 
the corporation for injuries due to causes 
not strictly included in the provision. 
White Deer Cr. Imp* Co, !*, Sassaman, 
67 Pa. St. 415. 

X. Indictment of a Corporation.— It was 
originally considered that a “corporation 


cannot do a personal tort to another, 
a batieiy or wounding.*’ Argument in 
.Abbot of S. Bonnet’s Mayor of Nor- 
wich, Y. B. 21 Ed. IV. 7, 13; Sutton’s 
Hosp. Ca., 5 Co 253; and in Anon., 12 
Mod. 559, Lord Holt is reported as sa\ - 
ing: “A corporation is not indictable, 
but the particular members of it are.” 
This was probably not intended as a gen- 
eral proposition even then, and it is at 
present certainly limited to cases of fel 
onies, assaults, riots, and malicious 
wrongs. Kyd, 225; Ang.<& A.Corp. ^ 394; 
Morawetz, ^ 94; Wharton’s Crim. Law, 
^91. It has long been held that a cor- 
poration can be indicted for nonfeasance 
ot a <!uty owing to the public. Sus&e.x. 
Co. 7 \ Strader, 3 Harrison, loS; Reg. 

B. & G. R. Co., 9 Car. ik P. 469; Same 
V. Same, 3 A. & E. N. S. 223. Though 
it was at one time held in AVtc; York that 
in such case the only criminal liability 
was in the officers personally. Kane 
People, 8 Wend. (N. Y.) 203. The same 
liability in cases of misfeasance was es- 
tablished in England in Reg. v, G. H. K. 
Co., 9 A. & E N. S. 314. 

In Reg. 7 \ Scott, 3 A. & E. N. S. 543. 
a corporation obstructing a public road 
without making an equally convenient 
new one was indicted fora nuisance. In 
America, such an indictment was origi- 
nally held not maintainable. Slate v. 
Great Works Co., 20 Me. 41; State v. O. 
& M R. Co , 23 Ind. 362; Common- 
wealth 7'. S. W. R. G, Tpke. Co,, 2 Va. 
Ca. 362. But the law is now abundantly 
settled the other way, and a corporation 
can be indicted for a nuisance of any kind. 
Slate 7-. L., N. A., etc., R. Co., 86 Ind. 

1 14 (under statute); State v. Freeport, 
43 Me. 19S; Slate 7 \ Portland, 74 Me, 
26S; Commonwealth zk V. & M. R. Co.. 
4 Gray (Mass.), 22; State v. M. & E. R. 
Co., 3 Zab. (N. J.) 360; State v. Useful 
Mfg. Soc.. 42 N. J. L. 504; 44 N. J. L. 
502; People V. Albany, ii Wend, (N. Y.) 
537; s. c., 27 Am. Dec. 95; N. C, R, Co. 
V. Commonwealth, 90 Pa. St. 300. 

A corporation may be indicted for Sab- 
bath-breaking. State V. B. & O. R, Co., 
15W. Va.362. And for libel. Rex Wat- 
son, 2 Term, 199: State v. Atchison, 3 
Lea (Tenn.), 729. In the latter case cer- 
tain individuals were joined as defend- 
ants, and the court said, in answer to the 
objection that a corporation could not be 
imprisoned: It is true the corporation 

may not be imprisoned, but the fact that 
the same measure of punishment cannot 
be inflicted in this way cannot vitiate the 
^79 
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plainti3 may himself be a member of the corporation.^ 

3 Parties to Suits. — All suits to maintain and enforce the rights 
or protect the interests of a corporation should be brought by the 
directors* in the corporate name,^ but the stockholders may sue, 

indictment. The judgment is of the same ing members of a mutual insurance corn- 
character — a fine and costs/’ Wharton’s pany from suing the company except in 
Crim. Law, § 1628 a. a certain county is void, and that this 

Under Mississippi statute, certain right cannot be restricted except as to 
corporations are indictable for carrying the time within which it may be exer- 
on business without a license. Mut. F. cised. Nube v. H. Mut. Ins. Co., 6 

Ins. Co. V. State, 60 Miss. 395. Gray (Mass.), 174; Amesbury v. B. Mut. 

In some States, criminal proceedings Ins. Co., 6 Gray (Mass.), 596. Contra, 
against railroad companies for negligent Anacosta Tribe, v, Murbach, 13 Ind. 91. 
injuries are prescribed and regulated by The violation of a corporate constitu- 
statute. Commonwealth v. B. & M. R. tion by the officers has been held to give 
Co . 129 Mass. 500; Same v. Same, 133 a right of action to members only. Tom- 
Mass. 383; State V. B. & L. R. Co., 134 lin>»on v. Bricklayers’ Un., 87 Ind. 30S. 
Mass. 2ii; State v, B, & M. R. Co., 58 2. Ang. & A. Corp. § 369; Taylor 

N. H. 410. Corp. §138; Bradley v, Richardson, 

1 . Ang. & A. Corp. § 390; Taylor Blat (U. S. C. C.) 343; Manney v. H. 
Corp. §§553, 683; Hill z/. Manchester N. S. Mfg. Co., 4 Ired. Eq (N Car.) 195; 
Works, 5 A. & E. 866; Marine Bk. v. Simon v. Vulcan O. & M. Co., 61 Pa. 
Biays, 4 H. & J. (Md.) 338; Pierce v. 202, 221. 

Partridge, 3 Met. (Mass.) 44: Waring s/. The president and directors have au- 
Catawba Co., 2 Bay (S, Car.), 109; thority to institute and dismiss actions. 
Rogers v. Danby Univ. Soc., 19 Vt. 187. Shawhan v. Zinn, 79 Ky^soo; s. c., 4 
A corporator whose membership is de- Am. & Eng. Corp. Cas. 243. 
nied has a right to have it established. Where suit was brought in the name of 
and may maintain a suit for the purpose the directors, who were denominated “ a 
of vindicating that right. Field on Corp. body politic and corporate under the cor- 
§ 142; Morawetz, § 405: Tipton Fire Co. porate name and style of,” etc., and the 
V. Barnheisel, 92 Ind. 88; s. c., 5 Am. acts of incorporation were referred to, it 
Eng. Corp. Cas. 94. was held that the right to exercise the fran- 

So a corporator can obtain an injunc- chise and hold and enjoy the property of 
tion to prevent the misappropriation of the corporation had been sufficiently al- 
corporate property, Ang. & A. Corp. leged. Maryville Coll, v, Bartlett, 8 
§ 391; Field on Corp. | 398; Morawetz, Bax. (Tenn.) 231. 

t sSi, 401; High on Injunctions, § 767; Under the Kansas statute, an action 
are v, G. J. Water Co., 2 Rus. & My. by the sole manager of a dissolved cor- 
470; Cunliffe t/. M. & B. Can. Co., 2 Rus. poration to recover its property should 
& My. 481; Bagshaw E. C. R. Co., 7 be entitled in the name of such manager. 
Hare* 114; Dodge v. Woolsey, 18 How. and not of the corporation. Paola Town 
<U. S.) 331; Rogers v. Lafayette Tpke. Co. v, Koutz, 22 Kan. 725. 

Co., 52 Ind, 296; Tipton Fire Co. v Suit should be brought against the cor- 
Barnheisel, 92 Ind. 88; s. c., 5 Am, & poration, and not against the individuals 
Eng. Corp. Cas. 94. But a court of incorporated by the common appellation, 
equity will interfere with the acts of cor- They are not liable for the acts of the 
porate officers only in case of aggravated corporation in an action in that name, 
misconduct. Cicotte t'. Anciaux, 53 Mich. 111. St. Hosp. v, Higgins, 15 III. 185. 

227. So even if the parties incorporated 

A bill to restrain a corporation from are themselves corporations. Clegg v, 
employment of its assets ultra vires must Aikens, 5 Abb. N, C, (N, Y.) 95. 
show due diligence. The right to restrain An individual member cannot bring a 
such an act depends on the want of con- suit in the corporate name without the 
sent of the stockholders, and ceases when consent of the majority. Silk Mfg. Co. 
they have consented to the rule of the v, Campbell. 27 N. J. L. 539. 
majority, Leo v. U. P. R. Co., 19 Fed. Nor can one or more members empower 
Rep. 2S3. an attorney to appear for the corpora- 

It has been held that a by-law prevent tion. Brown v. Mfg. Co., i Phila, (Pa.) 73. 
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both at law and in equity, in their own names, in behalf of the 
company's interests, where it cannot or will not do so in its cor- 
porate capacity."^ The pleadings must show either the, refusal of 
the corporation to sue on proper request/-* or that it is in the con- 

1. Moravvetz, § 239 ; Taylor Corp. or at least that all means have been re- 

§§138, 141; Allen zr. Curtis. 26 Conn, sorted to and found ineffectual to set that 
456; Gifford, 30 Iowa, 148; Peabody v. body in motion.” As there was no sug- 
Fhnt, 6 All. (Mass.) 52; Marsh r. E. R., gestion of any attempt to do this, the de- 
40 N. H. 548. murrers were sustained. Foss v, Har- 

The directors of a corporation are bottle has been repeatedly followed and 
liable in equity as trustees for a fraudu- its doctrine approved. Mozley v. Alston, 
lent breach of trust. The principal party i Phil. 790; Lord Cop. Miners' Co.. 2 
to sue is the corporation, but if It refuses Phil. 740; Gray v. Lewis, L. R, 8 Ch. 
on request, or is under control of the App. 1035; MacDougall z\ Gardiner, L. 
guilty parties, stockholders may sue in R. i Ch. D. 13. 
their individual names. Hodges 7'. N. The doctrine established both in 
E. Screw Co., i R. I. 321; Hazard zf. /ant/ and .imenra as 10 jarisdic- 

Durant, ii R. I. 195; Robinson v. Smith, tion in such cases is thus stated (on the 
3 Pai. ^N. Y.) 222. authority of the above cases and others) 

The owner of corporation bonds, se- by Miller, J., in Hawes r. Oakland, 104 
cured by a lien on land of the corpora- U. S. 450: 

tion, has, as to such land, the same right “ To enable a stockholder in a cor- 
<>f suit as a stockholder. Newby z. O. porauon to sustain in a court of equity in 
Cent, R. Co., i Saw (U. S. C. C.) 63. his own name a suit founded on a right 

It has been held that stockholders can- of action existing in the corporation 
not, by a suit in their own names, assert itself, and in which the corporation itself 
corporate rights, but only protect them is the appropriate plaintiff, there must 
by means of preventive remedies. Sam- exist as the foundation of the suit — 
uels V, Cent. Overld. Exp. Co., McCa. “ Some action or threatened action of 
<ICan.) 214. the managing board of directors or 

2. The practical impossibility of a suit trustees of the corporation which is be 
by the corporation must be alleged and yond the authority conferred on them by 
proved. The leading case on this point is their charter or other source of organiza- 
Foss 7'. Harbottle, 2 Hare, 461, where a tion; 

bill was filed by two stockholders in behalf “Or such a fraudulent transaction, 
of themselves and all the others, except completed or contemplated by the acting 
the defendants, against the directors and managers, in connection with some other 
certain other persons, charging frauds on party or among themselves, or with other 
the company. The Vice-chancellor held shareholders, as will result in a serious 
that under the incorporation act the di- injury to the corporation, or to the in- 
rectors were the governing body, but terests of the other shareholders; 
subject to the superior control of the pro- “ Or where the board of directors or 
prietors assembled in general meetings, a majority of them are acting for their 
the majority of whom have “ power to own interest, in a manner destructive of 
bind the whole body, and every in- the corporation itself, or of the rights of 
dividual corporator must be taken to the other shareholders; 
have come into the corporation upon the *’Or where the majority of share- 
terms of being liable to be so bound.” holders themselves are oppressively and 
He objected that, for all that appeared in illegally pursuing a course in the name 
the bill, “ whilst the court may be declar- of the corporation, which is in violation 
ing the acts complained of to be void, at of the rights of the other shareholders, 
the suit of the present plaintiffs, who in and which can only be restrained by the 
fact may be the only proprietors who aid of a court of equity, 
disapprove of them, the governing body “ Before the shareholder is permitted 
of proprietors may defeat the decree by in his own name to institute and conduct 
lawfully resolving upon the confirraa- a litigation which usually belongs to the 
tion of the very acts which are the sub- corporation, he should show to the satis- 
ject of the suit. In order that this suit faction of the court that he has exhaust- 
may be sustained, it must be shown either ed all the means within his reach to ob* 
that there is no such power as I have tain within the corporation itself the 
supposed remaining in the proprietors, redress of his grievances, or action in 
* 281 
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trol of the parties against whom suit is brought ; ^ and in either 
event the corporation may be joined as a party defendant.*'^ Un- 


conformity to his wishes. He must make 
an earnest, not a simulated, effort with 
the managing body of the corporation to 
induce remedial action on their part, and 
this must be apparent to the court. If 
lime permits or has permitted, he must 
show, if he fails with the directors, that 
he has made an honest effort to obtain 
action by the stockholders as a body, in 
the matter of which he complains. And 
he must show a case, if this is not done, 
where it could not be done, or it was not 
reasonable to require it.’’ Followed in 
Detroit v. Dean, io6 U. S. 537; s. c., i 
Am. & Eng. Corp. Cas. 327. 

The U. S. courts neces>arily enforce 
this doctrine strictly in order to prevent 
cases properly cognizable by the State 
courts from being brought in the U. S. 
courts by a non-resident stockholder in 
collusion with the directors. See Hawes 
Oakland. 104 U. S. 450. 

The doctrine was staled in Hawes v. 
Oakland, 104 U. S. 450, with reference to 
equitable jurisdiction only, but the reason 
and the practice are the same where legal 
remedies are sought. 

As the charter usually confers upon 
the directors, representing the body of 
the stockholders, the general manage- 
ment of the business of the company, 
the refusal of the former to sue is com- 
monly taken as that of the corporation, 
and constitutes the indispensable pre- 
requisite to a suit by a member. Dodge 
V. Woolsey. 18 How. (U. S.) 331; Mem- 
phis V, Dean, 8 Wall. (U. S.) 67, 73; 
Davenport v. Dows, 18 Wall. (U. S.)626; 
Allen V, Curtis, 26 Conn. 456; Ware n. 
Bazemore, 58 Ga. 316; House v. Cooper, 
30 Barb. (N. Y.) 157; Greaves v. George, 
49 How. Pr. (N. V.) 79; s. c , 69 N. Y. 
154; Wilkie r. R. k S. L. R. Co., 19 
N. y. S. C. 242; Black v, Huggins, 2 
Tenn. Ch. 780 

To authorize a stockholder to instiiuie 
a suit In his own behalf, the refusal of 
the directors must amount to a clear de- 
fault, involving a breach of duty. M. G. 
Gas Co. V, Williamson, 9 Tenn. 314. 

Where a mortgage made by the cor- 
poration officers has been foreclosed, a 
stockholder cannot enjoin a levy and sale 
without showing why the corporation is 
not the party complainant. Henry v. 
Elder, 63 Ga. 347. 

1. Where the corporation is -under the 
control of the defendants, and the cir- 
» cumstances show that a request to bring 
suit would be fruitless, the application 


need not be made. Heath v. Erie R.. 8 
Blat {V. S. C C.) 348; Pond v, W. V. 

R, Co., 12 Blat. (U. S. C. C.) 280; 
Morgan v. R. Co,, i Woods (U. S. 

C. C.), 15; Brewster Hatch, 10 Abb. 

N. C. (N. Y.) 400; Mussen v. Gold- 
thwaite, 34 Tex. 135. 

But the requirement of an application, 
or proof that it would be useless, is not 
met by alleging that the majority of the 
dire< tors are acting in the interest and 
under the control of the persons charged 
with the fraud. Brewer v. Boston The- 
atre. 104 Mass. 37S. 

2 , Where an action by the directois 
had been dismissed by them, and a stock- 
holder petitioned to have it reinstated to 
be permitted to prosecute it, a demurrer 
to the petition because the corporation 
was not made a party was sustained on 
the ground that the rights of the corpo- 
ration could not be decided in its absence. 

It was also held that as the defect was 
fatal, it need not be specially demurred 
to. Shawhan 7'. Zinn, 79 Ky. 300; s. c., 

4 Am. & Eng. Coip. Cas. 243. 

Where a bill was filed to set aside a 
corporation mortgage, making the pur- 
chaser at the foreclosure sale, but not the 
corporation, a party defendant, it was 
held demtiirable for want of proper 
parties. Coxe 7 j Hart, 53 Mich. 537. 

So in a bill by a stockholder against 
the president and’ directors of a bank to 
compel the retransfer of shares of stock 
which the bank owned, but which they 
had sold to themselves below the market 
value, it was held that the bank should 
have been made a party. Charleston I. 
& T. Co. z'. Sebring, 5 Rich. Eq. (S. Car.) 
342. 

And in Hersey 7'. Veazie, 24 Me. 9, it 
was said: “As this bill is presented, the 
plaintiffs assume the right, which no 
members of a body corporate have or can 
have without its consent legally obtained, 
to call its officers and agents to account 
with them, and to make settlements and 
adjustments with them. If the defend- 
ant should settle his accounts with the 
plaintiffs, the corporation would not be 
bound by it, nor would any payment 
made to them be good against the corpo- 
ration.” 

In Jones v. Bolles, 9 Wall. (U, S.) 364, 
Bradley, J., said: “It is objected that 
there is a misjoinder of defendants by 
reason of making the mining compan^r a 
party. But the company is directly in- 
terested, and though no relief is prayed 
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caution in allowing this remedy, and only do so when no other 
adequate legal remedy is available,^ Where corporate existence 
is in issue, the general rule is that the information should be filed 
against the members, and not against the alleged corporation by 
its corporate name.*^ 

E. BissoLtTTioN or CoEPOKATioNs. — (See also Constitutional 
Law ; Equity ; Receivers,) — 1. Definition. — The dissolution of a 
corporation is the termination of the existence of the corpora- 
tion by the extinguishment of the corporate franchise conferred 
by the State upon the body of the corporators.® 

2. Classification. — The dissolution of a corporation may happen 
in the following ways:*^ (i) By expiration of the time limited 


7 Rich. (S. C.) 234. Or by accepting 
his diviiiends and a pass over the rail- 
road. State V. McNaughton, 56 Vt. 736. 

1. Harris r/. M. V., etc., R. Co.. 51 
Miss. 602; People v, H. & C. Tpke. Co., 
2 John, (N. Y ) 190: People r. B. k R. 
Tpke. Co., 23 Wend, 222; State 71. Com. 
Bank, 10 Ohio. 535; State t/. Farmers’ 
Coll., 32 Ohio St. 4S7. 

2. The doctrine is that an information 
against the corporation in its corporate 
name admits the corporate character, so 
that when the respondent appears and 
pleads in its corporate character this 
cannot be denied. State v. Cora. Bank, 
33 Miss. 474; State v. Am. G. L, Co., iS 
Ohio St. 262. But ii has been held that 
in such case the corporate name is merely 
descriptive of the individuals collectively, 
and not an affirmation of corporate ex- 
istence. People V. Bank of Hudson, 6 
Cow. (N. Y.) 217. And where forfeiture 
of franchises held by viitue of a valid in- 
corporation is sought, the information 
must be against the corporation, and not 
its officers or members. State 7 >. Taylor, 
25 Ohio St. 279. 

Where certain of the respondents plead 
the existence of the corporation with full 
right to use the franchises in question, 
and allege that they are directors, but 
beyond this neither admit nor deny the 
allegations that they assume to be mem- 
bers, the court will, in the absence of 
evidence to the contrary, regard them as 
claiming to be members, and consider 
their plea as in behalf of all the respond- 
ents. State zr, Sherman, 22 Ohio St. 411. 

0, “The dissolution of a corporation 
is that condition of law and fact which 
ends the capacity of the body corporate 
to act as such and necessitates a final 
liquidation and extinguishment of all the 
lisgal relations subsisting in respect of 
the corporate enterprise/* Taylor on 
Corporations. 309, 


An association of individuals may con- 
tinue to exist as a matter of fact after 
the franchise or legal right to exist as a 
corporation has e.xpired or been extin- 
guished. Such an association may be 
termed a corporation facto, and its ex- 
istence, contracts, and acts would, under 
certain circumstances, be recognized by 
the courts, St. Louis Gas Light Co. v. 
City of St. Louis, ii Mo. App 55; 2 
Morawetz or Corporations (2d Ed.), 963. 

“A corporation, on the other hand» 
may be dissolved de facto before its legal 
right to exist has expired, and before it 
is dissolved de jwe. Thus, if all the 
shareholders of a corporation should by 
unanimous agreement cancel their shares, 
wind up the company’s business and dis- 
band the organization before their char- 
ter had expired, the association xvould no 
longer exist as a matter of fact; but un- 
der these circumstances the courts would 
still deem the corporation in existence 
and use the fiction of a corporate entity 
for the convenient administiation of jus- 
tice.” 2 Morawetz on Corporations (2d 
Ed.), 962; Evans v, Killingwonh Mfg. 
Co., 20 Conn. 44S; Allen v. New Jersey 
Southern R. Co., 49 How. Pr. (N. Y.) ij: 
Rorke 7^ Thomas, 56 N. Y. 559; Hoi- 
lingshead v. Woodward, 35 Hun (N. Y.), 
410. 

The term “ dissolution” in the defini- 
tion given in the text applies to a legal 
dissolution by which the legal existence 
of a corporation is wholly terminated. 

4. Blackstone (r Commentaries, 485) 
says that “a corporation may be dis- 
solved — I. By act of Parliament, whith is 
boundless in its operations; 2. By the 
natural death of all its members in case 
of an aggregate corporation; 3. By sur- 
render of its franchises into the hands of 
the king, which is a kind of suicide; 4. 
By forfeiture of its charter, through neg- 
ligence or abuse of its franchise/* The 
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in the charter; iz) Upon the happening of a contingency pre- 
scribed by the charter; (3) By the surrender of the franchises to 
the State; (4) By act of the legislature; (5} By failure of an inte- 
gral part of the corporation ; \ 6) By forfeiture of the franchise in 
a proper judicial proceeding. 

3 . Dissolution by the Expiration of the Time Limited in the Char- 
ter. — Where a corporation is chartered to exist during a cer- 
tain period of time or until a certain day, upon the expira- 
tion of the time or the happening of the day the corporate 
existence will cease.^ In such a case the corporation cannot be 
continued even by the unanimous consent of the shareholders, 
nor can the legislature by renewing the charter revive the debts 
and liabilities owing to the original corporation.*'^ On the other 
hand, if it is the intention of the charter that the corporation shall 
exist during a definite period of time, and that its business shall 
be carried on at all events during this period, a majority of the 
shareholders have no right to shorten the period even with the 
consent of the State.'^ But where the intention of the charter is 
merely to provide a limitation upon the duration of the franchises, 
the majority may wind up the business of the corporation when- 
ever they deem this to be expedient.^ 

4 Dissolution upon the Happening of a Contingency prescribed by the 
Charter. — The franchises of a corporation may be so limited that 
they may expire upon a prescribed contingency, without the inter- 
vention of the courts to declare a forfeiture. Thus where the 
charter requires that the continued existence of the corporation 
shall depend upon its compliance with some requirement of the 
charter, and in case of noncompliance the corporate franchises are 

second case mentioned by Blackstone “ until the first day of January’* the word 
does not apply to a corporation having ** until” was construed to be exclusive in 
shares of stock, which may be transferred its meaning, and it was held that the char- 
by gift, sale, or inheritance. It applies, ter expired on December 31. People v, 
however, to clubs whose membership can Walker, 17 N. Y. 502; La Grange, etc., 
only be maintained by the vote of the ex- R. Co. v, Rainey, 7 Coldw. (Tenn.) 432; 
isting members. Bank of Miss, v, Wrenn, 3 Sm. & M, 

In Enffland a corporation may now by (Miss )79i; Bank of Galliopolis v. Trim- 
statute be wound up — i. Whenever the ble, 6 B. Mon. (Ky.) 601; Asheville Di- 
company has passed a special resolution vision No. 15 v, Aston, 92 N, Car. 
requiring the company to be wound up 57S. 

by the court; 2. Whenever the company %. Commercial Bank w. Lockwood, 2 
does not commence its business within a Harring. (Del) 8 ; Mason 7;, Pewabic 
year from its incorporation, or suspends Mining Co., 25 Fed. Rep. 882. 
its business for the space of a whole year; If a corporation previous to the expi • 
3. Whenever the members are reduced ration of the period of its corporate ex 
in number to less than seven; 4. When- istence assigns to a trustee for the use of 
ever the company is unable to pay its the shareholders. Is unpaid paper, the 
debts; 5. Whenever the court is of opin- trustee may sue on such paper in his 
ion that it is just and equitable that the own name after the expiration of the 
company should be wound up. Cora- charter. Cooper v, Curtis, 30 Me. 488. 
panics Act, 1862. § 79. The cases under 3 . Black sy. Delaware, etc., Canal Co., 
this act are collected in Ang. & A. Corp. 22 N. J. 403; Von Schmidt a#. Hunting- 
p. 833. ton, I Cal. 55, 

I, Where a charter provided that a 4 , 2 Morawetz on Corporations (2<i 
corporation should continue in existence Ed.), 396* 

205 
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in express terms declared forfeited- and terminated, this is not 
simply a cause of forfeiture to be enforced in an action by the 
State, but it is an actual termination and dissolution of the 
company.^ 

6. Dissolution by the Surrender of the Tranchises to the State. — In 
the United States a private corporation may dissolve itself and 
terminate its corporate existence by a surrender of its franchises to 
the State. To make the surrender complete, however, it must be 
accepted by the State. This is necessary to protect the rights of 
creditors and the possible rights of taxation which the State itself 
may have.*-* In England, the king may accept the surrender of a 


1. “‘The general principle is not dis- 
puted, that a corporation by omitting to 
perform a duty imposed by its charter or 
to comply with its provisions does not 
ipso facto lose its corporate character or 
cease to be a corporation, but simply ex- 
poses itself to the hazard of being deprived 
of its corporate character and franchises by 
the judgment of the court in an action in- 
stituted for that purpose by the attorney- 
general in behalf of the people; but it 
cannot be denied that the legislature has 
the power to provide that a corporation 
may lose its corporate existence without 
the intervention of the courts by any 
omission of duU'- or violation of its charter 
or default as to* limitations imposed, and 
whether the legislature has intended so to 
provide in any case depends upon the 
construction of the language used. Here 
the language used shows that the legis- 
lature intended to make the continued 
existence of the plaintiff as a corporation 
depend upon its compliance ivith the re- 
quirements of section 17 of the original 
act In case of noncompliance the act 
itself was to cease to have any operation, 
and all the powers, rights and franchises 
thereby grained were to be ‘deemed 
forfeited and terminated.' There was to 
be not merely a cause of forfeiture which 
could be enforced in an action instituted 
by the attorney-general, but the powers, 
rights, and franchises were to be taken 
and treated as forfeited and terminated. 
At the end of the time limited the cor- 
poration was to come to an end, as if that 
were the time limited in its charter for its 
corporate existence." Brooklyn Steam 
Transit Co. v. City of Brooklyn, 7S N. Y. 
524, In the above case the 17th section 
of the charter provided that unless the 
company was organized and at least one 
mile of road was built within three years, 
“ this act and all the powers, rights and 
franchises herein and hereby granted 
shall Jbp deemed forfeited and termi- 
nated/* 3ee also In re Brooklyn, Win- 


field & Newtown R. Co., 72 N. Y. 45; 
Sturges V, Vanderbilt, 73 N. Y. 384; In re 
Brooklyn, etc., R. Co., 75 N. Y. 335; s. 
c., 81 N. Y. 69; Peany v, Calais R. Co., 
30 Me. 498; Dane v Young, 61 Me. 160; 
Oakland R. Co d. Oakland, etc., R. Co., 
45 Cal. 365 ; Sale v. City of New Orleans, 
2 Woods (C. C.), 188 But see Wallamet 
Fails Canal, etc., Co. v. Kittridge, 5 
Sawy (C. C.) 44; Briggs %k Cape Cod, 
etc., Canal Co., 137 Mass. 71. It has 
been held that if a charter declares that 
in default of fulfilling a specified condition 
the corporation shall be dissolved, this 
means dissolved in the usual manner, by 
judicial proceedings and decree of forfeit- 
ure. Chesapeake, etc., Canal Co. v, Bal- 
timore, etc., R. Co., 4 G. & J. (Md.) 
121-127; State V, Fagan, 22 La. Ann. 
546; 2 Morawetz on Corporations (2d 
Ed.), 967. 

3. “Charters are in many respects 
compacts between the government and 
the corporators. As the former cannot 
deprive the latter of their franchises in 
violation of the compact, so the latter 
cannot put an end to the compact without 
the consent of the former. It is equally 
obligatory on both parlies. The sur- 
render of a charter can only be made by 
some formal act of the corporation; and 
will be of no avail until accepted by the 
government. There must be the same 
agreement to dissolve that there was to 
form the compact. It is the acceptance 
which gives efficacy to the surrender. The 
dissolution of a corporation, it is said, 
extinguishes all its debts. Tho power of 
dissolving itself by its own acts would be 
a dangerous power, and one which can- 
not be supposed to exist." Boston Glass 
Manf. V, Langdon, 24 Pick. (Mass.) 53; 
Town V. Bank of River Ratsm. 3 Doug. 
(Mich.) 530; La Grange, etc , R. Co. v. 
Rainey, yColdw. (Tcnn.) 420; Revere 
Boston Copper Co. , 1$ Pick. (Mass.) 351; 
Mechanics* Bank v, Heard» 37 Ga. 401; 
Wilson «.*. Proprietors, >etc»» 0 R. L *>qo; 
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charter granted by himself.^ In many of the United States a 
method of voluntary dissolution is provided by statute. Nonuser 
of its franchises by a corporation for a long period of time raises a 
presumption that the franchises have been surrendered to the 
State.® But the fact that a corporation has neglected to elect 
officers and to perform corporate acts does not of itself put an end 


to Its corporate existence.^ Nor 

Xorris v. Mayor of Smith ville, i Swan 
(Tenn.), 164; Curien z. Santini, 16 La. 
Ann. 27; Campbell v. Mississippi Union 
Bank, 6 How. (Miss.) 6S1; Enfield Toll 
Bridge Co. v. Connecticut River Co., 7 
Conn. 45; Riddle v. Locks and Canals. 

7 Mass. 185; McLaren 7' Pennington, i 
Paige (N. Y.), 107; Canal v. Railroad, 4 
Gill & J. (Md ) i; 2 Kent’s Com, 310: 
Mumma v, Potomac Co., 6 Pet. (U. S.) 
281. 

In Town v. Bank of River Raisin, 2 
Doug. (Mich.) 538, it was said that “ the 
modes in which a surrender is to be made, 
and as to what facts constitute a sur- 
render, have been a fruitful subject of 
discussion in the courts of this country. 
In England the surrender is by deed to 
the king, by whom corporations are 
usually created by charter. In this coun- 
try corporations are created by an act of 
the legislature, and it would seem to fol- 
low, in the absence of any statute pre- 
scribing the mode in which a surrender 
is to be made, that to become available, 
it must be accepted by the authority which 
created the corporation.” In Taylor on 
Corporations, p. 313, it is suggested that 
the principle laid down in the older cases 
is at present of doubtful applicability. At 
the present time stock corporations are 
“almost universally organized under 
general enabling acts. A mode of dis- 
solution is ordinarily provid< d; and if no 
such provision exists, the most experi- 
enced legal adviser might be puzzled to 
advise ho w an acceptance of the surrender 
of franchises could be brought about, un- 
less by lobbying a special bill through the 
legislature. Besides, the idea of the neces- 
sity of the acceptance of a surrender of 
franchises on the part of the authority 
granting them seems intimately con- 
nected with the old doctrine — now cer- 
tainly a thing of the past — that on the 
dissolution of a corporation all its debts 
were extinguished. There seems to be 
no valid reason why an ordinary stock 
corporation, charged with the perform- 
ance of no public duty, should not be 
allowed to close up its business at any 
time, and dissolve.” 

In Pennsylmma, the act of April 9* 


will the disposal of all the prop- 

1S56, provides for the dissolution of a 
corporation by petition of the corporation 
to the court of common pleas, “ with the 
consent of the majority of the corporators 
duly convened.” If the court is satisfied 
that the corporation may be dissolved 
without prejudice to the public interests 
or tho’Se of the corporators, it may enter 
a decree of dissolution. In Riddell v. 
Harmony Fire Co.. 28 Legal Intel- 
ligencer (Pa.), 356, it was held that a 
proposed division of the property of the 
corporation among its members without 
a proceeding under the above act was 
illegal. See also Commonwealth v, Slifer, 
53 Pa. St. 71. In the application of the 
Niagara Insurance Co., i Paige (N. Y.), 
258, under a similar act in A^ew York it 
was held that the court vras not bound to 
decree a dissolution of a corporation 
simply because a majority of the directors 
and stockholders requested it to be done, 
but that where the owners of such a large 
proportion of the stock as three fourths 
found it for their interest to withdraw 
their capital, it would be deemed pre- 
sumptive evidence that the interest of the 
stockholders generally would be pro- 
moted by a dissolution of the corporation. 
As to the power of the majority, see 
Wallamet Falls, etc.. Canal Co. v. Kitt- 
ridge, 5 Sawy. (C. C.) 44; Merchants', 
etc.. Line v, Waganer, 71 Ala. 581; hi re 
Woven Tape Skirt Co., 8 Hun (N. Y.), 
508; Wilson V. Proprietors. 9 R. I. 590; 
Pratt V. Jewett, 9 Gray (Mass.), 34; In re 
Franklin Telegraph Co.. 119 Mass. 447; 
Smith V. Smith. 3 Des. Ch. (S. Car,) 557; 
Ward V. Society of Attorneys, i Colly er, 
370; Kean v. Johnson, i Stock. (N. J.) 
401; New Orleans R. Harris. 27 Miss. 
517; Abbott z\ American Hard Rubber 
Co.. 33 Barb. (N. Y.) 578, 

1. 2 Kyd on Corporations. 447. 

2 . Brandon Iron Co. v. Gleason, 24 Vt. 
238; Strickland v. Prichard, 37 Vi. 324; 
State V. Vincennes University. 5 Ind. 77. 
It cannot be set up collaterally that a 
corporation has forfeited its franchises by 
misuser or nonuser. Atlanta v, Gate- 
City Gaslight Co., 71 Ga. 106; Barren 
Creek Ditching Co. m. Beck, 99 Ind. 247. 

3 . 2 Morawetz on Corporations (ad Ed.), 
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erty work a dissolution nor a concentration of all the shares in 
one person.’* 

6. Dissolution by Act of the Legislature. — By the tenth section of 
Article 1. of the constitution of the United States it is provided 
that no State shall pass any “ law impairing the obligation of con- 
tracts.’" Under this clause the charter of a private corporation 
has been construed to be an executed contract between the State 
and the corporators ; and it is settled that the legislature cannot 
repeal, impair, or alter it against the consent or without the de- 
fault of the corporation, ascertained by judicial proceedings.^ In 


^971; Russell V. McLellan,i4 Pick.(Mass.) 
63; Brandon Iron Co. v. Gleason. 24 Vt. 
238; Knowltonz/. Acklev, 8 Cush. (Mass.) 
95; Rollins V, Clay, 33 Me. 132; Proprie- 
tors of Baptist Meeting House t/, Webb, 
66 Me. 398; John v. Farmers’ & Mechan- 
ics’ Bank, 2 Black. (U. S.) 26S; Regents 
of University z\ Williams. 9 G. & j, (Md ) 
365, In Russell v. McLellan, 14 Pick. 
(Mass.) 63, where a corpoiation had 
failed to elect officers for more than two 
years and during that period had per- 
formed no corporate act, it was held that 
these circumstances did not operate as a 
dissolution. In Evans 2/. Killingworth 
Mfg. Co., 20 Conn 448, where a cor- 
poration had sold all its assets with the 
intention of putting an end to its business, 
whose officers had all resigned, and whose 
stockholders had all transferred their 
shares to a single person, it was held that 
no dissolution had occurred, and that its 
corporate existence could only be ended 
by a judgment of forfeiture or by a 
surrender accepted by the State. But in 
the case of Slee z'. Bloom, 19 Johns. (N.Y.) 
456, it was held that a manufacturing 
corporation organized under the New 
York act of 18 ti might be deemed 
dissolved, so as to make the stockholders 
liable for its debts when it had suffered 
all its property to be sold, and for more 
tnan a year had done nothing manifesting 
an intention to resume its corporate 
functions. 

In Bradt v, Benedict, 17 N. Y. 99. 
Pratt, J., referring to Slee Bloom, said: 
"The court in that case held that, under 
the circumstances, the corporation might 
be deemed to have surrendered its fran- 
chises, and to be dissolved in fact. 
Whether the court did not. by that de- 
cision, rather supply what might be 
deemed a defect in the statute, than 
announce the law as it was found in the 
books, it is not necessary to inquire. It 
^is enough that it has ever since been 
^ adhered to, and must now be deemed a 
correct construction of the act. (Pen- 


niman v. Hopkins, S Cow. (N. Y.) 387.) 
Butin the language of Chancellor Kent, 
it should not be carried beyond the precise 
facts upon which the case rested.” See 
also People?/. Flank of Hudson, 6Cowen 
(N. Y.), 20; Briggs v. Penniman, 8 
Cowen (N. Y.), 391; Penniman v. Briggs, 
Hopk. Ch. 300; People Z'. Washington, 
etc.. Bank, 6 Cowen (N. Y.), 216; Bank of 
Poughkeepsie v, Ibbottson, 24 Wend. (N. 
Y.) 473; Webster v. Turner, 12 Hun (N. 
Y.), 264; Fullerton v. Kelliher, 48 Mo. 
543; Carey v. Cincinnati, etc,, R. Co.,. 

5 Iowa, 367; Kehlerz/. Lademann, ii Mo. 
App. 550; Brinckerhoff Brown, 7 John. 
Ch. 217; Meeklesz/. Rochester Ciiy Bank, 
II Paige (N. Y.), 118; New York, etc , 
Iron Woiks v. Smith, 4 Duer(N.Y.), 375; 
People V. Northern R. Co., 53 Barb. (N. 
Y.) T03; Lake Ontario Nat, Bank v, 
Onondaga County Bank, 7 Hun (N. Y.). 
549; Bache v, Nashville .Horticultural 
Soc,, 4 Am. & Eng. Corp. Cas. 128. 

1. Reichwald z/. Commercial Hotel Co., 
106 III. 439: s. c., 5 Am. & Eng. Corp. 
Cas. 248; State z/. Rives, 5 Ired, (N. Car.) 

309- 

2 . Russell 7/. McLellan, 14 Pick.(Mass.> 
63; Oakes v. Hill, 14 Pick. (Mass.) 442; 
Spercer v. Campion, 9 Cowen (N. Y.), 
536; Welde V, Jenkins, 4 Paige (N. Y.), 
481. But see Bellonas Co.’s Case. 3 
Bland (Md.), 446. 

3 . Dartmouth College v. Woodward^ 
4 Wheat. (U. S ) 518; Fletcher v. Peck, 

6 Cranch (U. S.). 88; Trustees of Vin- 
cennes University v. Indiana, 14 How. 
(U S.) 268; New Jersey v. Wilson, 7 
Cranch (U. S ), 164; Planters’ Bank v. 
Sharp, 6 How, (U. S.) 301; Terrett z/. 
Taylor, 9 Cranch (U. S.), 43; Piqua 
Bank v. Knoop, 16 How. (U. S.) 369; 
Pawlet V. Clark, 9 Cranch (U, S.), 292; 
Wales V, Stetson, 2 Mass. 143; Bingham- 
ton Bridge Case, 3 Wall. (U. S.) 5; Nor- 
ris V, Trustees of Abingdon Academy, 

7 G. & J. (Md.) 7; Enheld Toll Bridge 
V, Connecticut River Co.* 7 Conn. 53; 
Grammar School z/. Burt, 11 Vt. 632, 
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consequence of this interpretation^ it i.s now customary in the 
United States to provide in special charters of incorporation and 
in general corporation laws that the State shall have the right to 
repeal, alter, or amend the charter at its discretion.^ The power 

McLaren v, Pennington, i Paige (N. Y \ portant power, without violating the pro- 

107; Brown Hummel, 6 P*i. St. vision of the Federal constitution, that 

Green v. Biddle, S Wheat. (U. S.i i; Mr. Justice Story, in his ronciirring 
State Heyward, 3 Rich. <S. Car.) 3Sg; opinion in the Dartmouth College Cast 
Society, etc., r\ Morris Canal, Saxt. {N. suggesieri that when the legislature w^ s 
j.) 157; People 7'. Manhattan Co., 9 cnaciing a charier for a coi pt>ration. a 
Wend, (N. Y.) 351; Mary’and University provision in the statute reserving to the 
y. Williams, 9 G. vY J. (Md.> 402; Com- legislature the right to amend or repeal 
monweaUh v. Cullen, 13 Pa. St. 132; it must beheld to be a part of the con- 
Commercial Hank of Xaiche/ v. State, tract itself, and the subsequent exercise 
14 Miss. 599; Payne r Baldwin. 3 S. & of the right would be in accordance with 
M. (Miss.) 66r; Aberdeen Academy r*. the contract, and could not, therefore, 
Aberdeen, 13 S. & M. (Miss.) 645; impair its obligation. . . . Wales 7». Siet- 

Hackus Lebanon, 11 N. H. 19; Young son, 2 Mass 143 It would seem that 

7'. Harrison, 6 Ga, 130; Michigan State the Stales ivere not slow to avail them* 
Hank 7^ Hastings, i D.nig, (Mich.) 225: selves of this suggestion, for while we 
Coles y. Madison, Kreese, 120; Bush r. have not time to examine their legislation 
Shipman, 4 Scam. (III.) ii,o; People ?•. for the result, we have in one of the 
Marshal, 1 Gilman (111 h 672; Hailey 7'. cases cited to us as to the effect of a re- 
Railroid, 4 Barring. (Del.) 3S9; Bridge pe^l (McLaren Pennington, t Paige 
Co. Hoboken Co., 13 X. J. Eq. Si; (N. Y.) 102), in which the legislature or 
Miners’ Hank United Stales, i Greene New Jersey, when chartering a bank 
(Iowa) 553; Edwards 7*. Jagers, 19 Ind. with a capital of $400,000 in 1824, iie- 
407; State 7». Noyes. 47 Me. 189; Le dared by its seventieth section that it 
Clercqz' Gallipolis, 7 Ohio, 217; State?', should be lawful for the legislature at 
Commercial Bank, 7 Ohio, 125; .State any time to alter, amend, and repeal the 
7/. Wash. Soc. Lib., 9 Ohio. 96; Boston same. And Kent (2 Com. 307), speaking 
R. Co y. Salem R. Co , 2 Gray (Mass.), of what is proper in such a clause, ciies 
i; Commonwealtii 7^ New Bedford as an example a charter by the Neiv 
Bridge. 2 Gray (Mass.), 339; Aurora York legislature, of the date of Feb. 25, 
Turnpike 7/. Holthouse, 7 Ind. 59; Louis- 1S22. How long the legislature of Mas- 
ville 7 ' Universiiv of Louisvdlle, 15 B. sachusetts continued to rely on a special 
Mon, (Ky.)642; Yarmouth ?'.Korth Yar- reservation of this power in each chaiter 
mouth, 34 Me. 411; Bruffet ?/. G \V. as it was granted, it is unnecessary t'» 
R. Co., 25 111 . 353; People ?/. Plank R- inquire; for in 1831 it enacted as a law of 
Co.. Q Miss. 285; Bank of the State y. general application, that all charters of 
Bank of Cape Fear, 13 Ired. (N, Car.) 75; corporations thereafter granted should 
Mills 7/. Williams, ii Ired (N. Car.) 558; be subject to amendment, alteration, and 
Hawthorne y. Calef. 2 Wall (U. S ) 10; repeal, at the pleasure of the legislature; 
Wales y Stetson, 2 Mass. 143; Nichols and such has been the law ever since, 
y. Bertram, 3 Pick. (Mass.) 342; King?'. This history of the reservation clause 
Dedham Bank. 15 Mass. 447: State 7. in acts of incorporation supports our 
Tombeckbee Bank, 2 Stew. (Ala.) 30; proposition, that whatever right, fran- 
Central Bridge y. Lowell. 15 Gray chise, or power in the corporation dv- 
(Mass.) io6; Bank of the Dominion y. pends for its existence upon the granting 
McVeigh. 20 Grati. (Va.) 457; Sloan y. clauses of the charter, is lost by its rc- 
Pacific R. Co., 61 Mo, 24; State 2/ Rich- peal. This view is sustained by the de- 
mond & R. Co., 73 N. C. 527; Detroit cisions of this court and of other couns 
V. Plank Road Co., 43 Mich. 140; 2 on the same question.” Pennsylvania 
Kent Com.* 305; Ang. & A. Corp. 835; College Cases. 13 Wail. (U, S.) 190 
Cooley’s Cons. Lim. (5th Ed.) 337. Tomlinson ?/. Jessup, 15 Wall, (U. S , 

X. In Greenwood 7 '. Freight Co.. 105 454; Railroad Co. Maine, 96 U. S. 
U. S. 13, Mr. Justice Miller stales the 499; Sinking Fund Cases, 99 U. S. 700; 
origin of this custom as follows: “It Railroad Co. v. Georgia, 9$ U, S. 359; 
was, no doubt, with a view to suggest a Erie & N. E. R. Co. y. Casey, 26 Pa. Si. 
meiisod by which the Slate legislatures 287; Miners’ Bank 2^, United Stales 
could retain, in a large measure, this im- Bank, x Greene (Iowa), 553, 
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to repeal is reserved either absolutely or conditionally. If it is 
reserved conditionally, to be exercised only in case a certain 
event shall happen, the legislature may enact the repeal when- 
ever the event happens.^ Where the legislature exercises a re- 
served power to alter the charter of a corporation, such alteration 
must be reasonable, and within the scope and object of the corpora- 
tion as originally cliartered.*'* Whether an act of the legislature 
amounts to a repeal of a charter, when the power to repeal is re- 
served, is a question of intention, to be ascertained by the ordinary 
rules for the construction of statutes.® 

1. Crease v. Babcock, 23 Pick. (Mass.) the right of repeal depended might be 
234. When a charter contains a stipula- noticed by the legislature without the as- 
tion for a repeal by the legislature, the sistance of the judiciary, but that its 
stipulation is as much a part of the con- truth could never afterwards be ques- 
tract as anything else that is in it. The tioned by any court. See also Delaware 
legislative repeal of such a charter bears R. Co. v. Thorp, 5 Harr. (Del.) 454; 
no resemblance to the judgment of a Mayor of Baltimore v. Pittsburgh, etc., 
court against a corporation on a quo war- R. Co., i Abb. (C. C.) 9; Lothrop v. Sted- 
ranto. They proceed upon principles as man, 13 Blatch. (C. C.) 134; Commis- 
different as the functions of the legisla- sioners of Inland Fisheries v. Holyoke 
ture are different from those of the Water Power Co., 104 Mass. 146; Myrick 
judiciary. If the power to repeal be v. Bravvley, 33 Minn. 377, 
reserved, its exercise is merely carrying But in Flint, etc., Plank Road Co. v, 
out the contract according to its terms; Woodhull, 25 Mich. 99, it was held that 
and the State is using her own rights, the power of the legislature to repeal a 
not forfeiting those of the company, charter if “ it shall be made to appear to 
Per Black, J., ili Erie & North-East R. the legislature that there has been a vio- 
Co. V. Casey, 26 Pa. St. 287. In the lation by the company of some of the 
above case the charter contained the tol- provisions of this act,” could not be exer- 
lowing clause: “If the said company cised until the violation of the act had 
abuse or misuse any of the privileges been determined by judicial proceed- 
hereby granted, the legislature may re- ings. Morawetz Private Corporations 
sume the rights granted to the said com- (2d Ed.). § 1112, says of this case: 
pany.” The legislature passed an act of “There are certainly strong arguments 
repeal, and directed the governor to ap- of convenience in favor of this latter 
point a proper person to manage the view. By obtaining a judicial determina- 
road and run it for the u.se of the public, lion of the facts upon which the right to 
A bill in equity was filed by the company repeal was made to depend, the constitu- 
against Casey, the governor s appointee, tionality of the act of repeal would be 
to restrain him from taking possession settled once for all. But if the constitu- 
of the railroad, and it was argued in sup- tionality of the act of repeal depended 
port of the bill that as the right to repeal upon the fact of a violation of the charter, 
depended on a matter of fact, the right this fact might be denied in collateral ac- 
could not be exercised until the fact was tions; and the validity of the repeal 
ascertained by a judicial trial; but the would in each case depend upon the find- 
court held that the right to repeal rested ings of a jury.” 

in the legislature whenever the event 2. In Zabriskie v, Hackensack, etc., 
occurred upon which they stipulated for R. Co., 18 N. J. Eq. 192, the court said: 
the right. The repeal, however, would “The power of the legislature has its 
be void if it came before the event, and limits. It can repeal or suspend the 
if the company succeeded in establishing charter; it can alter or modify it; it can 
in a court that the event did not occur, take away the charter; but it cannot im^ 
the repealing act would be invalid. See pose a new one and oblige the stock- 
also Commonwealth v, Pittsburgh, etc,, holders to accept it.” 

R. Co., 58 Pa. St. 46. In Miners’ Bank 3 . Morawetz on Corporations. § iiio. 
V. United States Bank, i Greene (Iowa), In Slate v. Commrs. of R, Taxation, 
561, the court went still further, and 37 N. J. Law, 230, the court said: “There 
feeld that not only the fact on which is no rule of law which prohibits the re-* 
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continued by the gift, sale, bequest, or descent of the shares. 
There can be no time when the shares do not belong to some per- 
son or persons, and these persons will be the members of the 
corporation. The death of all its members, therefore, does not 
dissolve the corporation. 

Property is not an essential nor integral part of a corporation ; 
therefore the insolvency of a corporation does not terminate its 
legal existence.^ Xor does the appointment of a receiver/^ Nor 
do proceedings under the United States Bankruptcy Act of 1867.*^ 

8. Dissolution by Forfeiture of Franchise in a Proper Judicial Pro- 
ceeding. — A corporation may be dissolved by a forfeiture of its 
charter in a judicial proceeding in which the cause of dissolution 
and forfeiture is judicially ascertained and adjudged.** The suit 
to determine the forfeiture mu-t be at the instance and under the 
authority of the king in and of the State in the United 

trti'jn; hut tf) re-^t.^reustum*- said* “The corporation, iiotwithstand- 

tionarieshv miMns f»f electHHJ" reruains.” ing the proceedings in insolvency, may 
.See a" so Lehigh Bridge 7*. Lehigh Coal have assets sufficient to pay all their 
Co , 4 Rawle tBa.). 9; Blake I Luke, debts, and then no impediment would 
TO Verg iTenn.), 220; Kansas Citv Hi»tel exist before a surrender pursuant to law, 
i . Sauer, 65 Mo. a'^S; Nashvdie Bank r. ora forfeiture ascertained and declared 
Petway, 3 Hum[>h. tTenn ), 524; St. by a proper judicial proceeding, from re- 
Louis 'Domicile, etc., Assoc, 7*. Augus- suming their business. Or.iftheircapi- 
lin, 2 Mo. App, 123; Russell 7. McLellan, tal is impaired or wholly gone, this 
14 Pa k. (Mass.) (33; Cahill 7. Kalama- seems to be no reason, before such sur* 
zo«» Mnt. Ins. Co.. 2 Dougl. (Mich.) 140; render or forfeiture, to prevent the mem- 
Smith 7’. Natchez Steamboat C<>., 2 How. bers from furnishing renewed capital, 
<M.ss.) 47’t; Knowlton ?. Ackley, S and then proceeding to use the corporate 
(Mass.) 94; Smith 7'. Smith, 3 powers.’^ See also Boston Glass Manu- 
Desaiis. (S. Car.) 557; C<»mmonw'eaUh factory Langdon, 24 Pick. (Mass.), 53; 
7* Cullen, 13 Pa. St. 133; Harris 7 *. Mis- 2 Morawetz on Corporations (2d Ed.), § 
>issippi Valley ^ R. Co., 51 Miss. 603; 1010; Shenandoah V. R. Co. v. Griffith, 
Kvarts v, KilUngworth Mauuf. Co., 20 1$ Am. & Eng. R. R. Cas. 120. 

Conn. 447; Hoboken Building Assoc, C'. 2 . Taylor zk Columbian Ins, Co., 14 

Martin, 13 X, j. Eq. 427 - Allen (Mass.), 353. 

In Boston Glass Manufactory r, Lang- 2 . Chamberlin v. Huguenot Manuf. 
don. 24 Pick. (Mass.) 52, a manufac- Co., tiS Mass. 532. A corporation that 
turing corporation became ias<jlvent, and has been dissolved by a decree of a State 
assigned all its property to trustees for the couit, and a receiver appointed, may 
payment of its debts, and the instrument still be proceeded against in bankruptcy, 
of assignment contained covenants that /n n‘ Independent Ins. Co., 6 Nat. Bank 
the assignees might use the name of the Reg. 260 ; Platt Archer, 9 Blatchf. 
corporation for the collection of debts (C. C ) 559; Ang. & A. Corp. 844. 
and the distribution of the property as- 4 “A private corporation created by 
signed, and that the corporation would the legislature may lose its franchises by 
perform any further acts which might be a misuser or a nonuser of them; and 
required to enable the assignees fully to they may he resumed bv the government 
execute their trust; and the corporation under a judicial judgment upon a quo 
omitted for several years to choose offi* xeairmito to ascertain and enforce the for- 
cers Of hold meetings, the by laws, how- feiture. This is the common law of the 
ever, providing that the officers (though land, and is a tacit condition annexed to 
chosen for one year) should continue in the creation of every such corporation." 
office till others should be chosen in Justice Storv in Terrett r. Taylor, 9 
their stead, ft was held that the corpora- fcranch (U. S.), 51. 
tion had not been dissolved. 5 Rex r. Cusack 2 Roll. 115: Rex 

I. In Coburn v. Boston Papier Mache Ogden, 10 B, & C. 230; Rex v, Cur- 
Co., 10 Gray (Mass.), 245, th^* court manhen, i W. BL 1S7. 
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authorize j by statute, a court of equity has no jurisdiction to de- 
the dissolution of a corporation by forfeiture of its franchises 
cither at the suit of an individual or of the Statc.^ 

. ! corporation is guilt)- of misuser or nonuser of its franchises, 
pr if it departs from any of the substantial objects for which it was 
instituted, it is guilty of a breach of trust, and is liable to have its 
francliiscs forfehed at the suit of the State.*-* If it neglects to pcr- 


Fnt Pe-’P'e Flint, I Am. & 

“s'.torp.Cas 494 . 

{ Uie State has an adequate remedy 
I, winmnio, Folger ?•. Co- 

umbi^n Ins Co., go Mass 274; Sleet', 

! Tv y.)3Tt; D-.Wy 

y ^ile^s I^t'troleum Co . 44 Barb (N. 
Ctl Verplanck r. Mercantile Ins. 

, ‘ Edw, Ch iX. V.) JjS: Kincaid 

OjYneije, C(^ x. Y. -548; Society for Es- 
Tfln Manufactures re Morns, eic, 

v-analCo.^ i N. 1 . En. 157; Doiemus r*. 

Snip Church, 3 N J 349 ^ 

nVn ^I’^rchants’ Ins C<»., Humph. 
[P ^ 1 252; .Attv.-Gen r-. Utica Ins. 
Mohns. Cli.(N. Y ) 3 ^ 9 ^ ^^ 0 '* 

Niagara. H<'p)v'. 354 : Ver- 
Ch /M •^l<^rcaiuile Ins Co., i Edw. 

) S'^: Morawetz on Corpora 
jly”M2d Ed), p. 995; St. Louis, etc, 
Sandoval, 12 Am. cN Eng. Corp 
^ aS6, 

y In siee t' Bloom. 5 Johns, Ch. (N. 

^^^incellor Kent said: “ That a 
^"’^Pnration can be dissolved for a breach 
^ is no doubt the settled doctrine at 
In People Hribiol, etc.. 
HirnpiUe Co., 23 Wend. (N Y ) 222, 
j ^ .. result of the cases 

be, that a corporation must come 
k w the substantial objects for which 
m , instituted. If it depart from any 
. these, it i.s guilty of a breach of 
*u Was made a political body ou 

'itiplied condition that it should de- 
ilselt faithfully and honestly in the 
wkb franchise^- This principle. 

authorities on which it rests, 
in ti!® have been very well considered 
Sreat case of the Chesapeake & 
Cinal Co. 7', BaUimore ife Ohio 
iatelv decided by the court of ap- 
Ip, ^ in Maryland, 4 Gill Johns. R. i, 
opinion of the court, which was de 
a-4 k • Chief Justice Buchanan, so far 
wilt il® tnaierial to the subject before us. 

• ^ntind at pages 106 and 12 1. The 
drift Was one of nonuser; and the 
ti«n argument is,that the coipora- 

trsin * *iny Kndty of a 

nonuser, or such, at 
as, resulted from gross negligence. 


The words of the chief-justice at p. 121 
are: * It may be dissolved by a forleiiure 
of its charter, through abuse or neglect of 
its franchises, as for condition broken; 
there being a tacit condition in every such 
grant that a corporation shall act up to 
the end of its institution.' At page T07 
be says: ‘ Nor is it every nonuser that 
v\ill furnish a sufficient ground for a judg- 
ment of forfeiture.’ 'lhat must, it ap- 
pears to me, be so in the nature of things* 
A mere nonuser or su'spension of all ac- 
tion. may be even laudable for a time. 
This is \vell illustrated in the .Maryland 
case. To work a forleiiure there must be 
something wrong; and not only a wrong, 
but one arising horn wilful abuse or im- 
proper neglect. An Inability, through 
misfortune. to answer the design for which 
the body-politic was instituted, is also a 
t :‘use of forfeiture." 

in People 7 \ Kingstown & Middle- 
town Turnpike Co.. 23 Wend. (N. Y.) 
193, Chief Justice Nelson explained as 
follows the principles upon which a corpo- 
ration is liable to forfeiture for nonper- 
formance of its duties: “ Though the pro- 
ceeding by information be against the cor- 
porate body, it is the acts or omissions of 
the individual corporators lhat are the 
subject of the judgment <»f the court. 
The powers and prh ileges arc conferred 
and the conditions enjoined upon them; 
they obtain the gnint, and engage to per- 
form the conditions; and when charged 
with a breach I do not perceive any rea- 
son against holding them accountable 
upon principles applicable to an individ- 
ual to whom valuable grants have been 
made upon conditions precedent or subse- 
quent, As to him, peiforniance is indis- 
pensable to the vesting or continued en- 
gagement. If a feoffment be made ot lands 
upon condition of paying rent, building a 
house, or planting an orchard, and a failure 
to perform, the feoffor may enter. So.il an 
office be granted, a condition is iaiplkd 
that the party shall laithfully ext cute it, 
and for neglect the grantor may dischaige 
him. Placing corpoiaie grants upon this 
footing, there can be no great difficulty in 
ascertaining the principles that should 
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form duties which it has assumed for the benefit uf the public or 
which have been imposed upon it for reasons of public policy, it 
renders itself liable to forfeiture.'*- It is also liable to forfeiture 
where it fails to perform some act, the performance of which \vas 
a condition subsequent to the granting of the charter,*^ And 
where a private corporation has become wholly insolvent, and is 
thereby prevented from carrying on its business with safety to its 
creditors or to the public, it is its duty to wind up its affairs, and 
a failure to perform this duty may be punished by a compulsory 

govern conditions annexed to them. The their road by a turnpike company is a 
analogous cases of individual conditional cause of forfeiture. People e/ Fishkill, 
grants will give the rule,” See also State etc., Plank Road Co , 27 Barb. (N. Y.) 
V. Pawtuxet Tpke. Co., 8 R. I. 1S2. 452; People v, Hillsdale Turnpike Co , 

Where a bank was prohibited by its 23 Wend. (N. Y.) 254; People r?. Plymouth 
charter from making loans at a greater Plank Road Co., 32 Mich, 248; People?/, 
rate of discount than one half of one per Jackson, etc., Plank Road Co., 9 Mich, 
cent for thirty days, and from dealing in 2S5 ; State v, Royalion, etc., Turnpike 
promissory notes, and it wilfully violated Co., ii Vt. 431; Turnpike Co. v. State. 3 
these restrictions by discounting at higher Wall. (U. Sd 210. 

rates than that allowed, and by dealing in Where a railroad company suffers its 
promissory notes otherwise than by dis- railroad to be sold on execution, and 
counting them at the rate prescribed, it broken up in whole or in part, it renders 
was held that such acts constituted a good itself liable to forfeiture. State v. Rives, 
ground of forfeiture. Commonwealth v, 5 Ired. (N. C.) 309. See also State v. 
Commercial Bank of Pennsylvania, 28 Minnesota Cent. R. Co. (Minn.), 30 
Pa. St 383. See also State v. Bradford, Northwestern Rep. 816. 

32 Vt. 50; State Central Ohio, etc.. Re- If a bridge necessary lo render a 
lief Assoc., 29 Ohio, 399: Charles River road passable be carried away by a flood. 
Bridge Co. v. Warren Bridge Co , 7 Pick, the bridge company must rebuild it within 
(Mass.) 371; State r. Bailey, 16 Ind. 46; a reasonable time or they will forfeit their 
Centre, etc.. Turnpike Co. V. McConaby, charter. People v, Hillsdale Turnpike 
16 S. & R. (Pa.) 145; State 7'. Beck, 81 Co.. 23 Wend. (N. Y.) 254; Enfield Toll 
Ind. 501; State v, Kenyon, 51 Ind. 142. Bridge v. Connecticut River, 7 Conn. 28. 
In People v, Utica Insurance Co., 15 The failure of a railroad company to 
Johns. (N. Y.) 358, a judgment of ouster comply with a provision in its charter 
was rendered against an insurance com- requiring the president and directors of 
pany which had undertaken to carry on the company make an annual statement 
banking operations without authority, and of its income and return the same to 
in violation of a general law restraining the general assembly, in order to enable 
unauthorized banking. See also State the latter to regulate the tolls charged bjT 
Bank v. State, i Blackf. (Ind.) 267; Peo- the company, was held to be a cause for 
pie V, Phoenix Bank, 24 Wend. (N. Y.) declaring the charter forfeited. Attor- 
431; Commonwealth v. Union Fire, etc., ney-General xk Petersburg, etc., R. Co,^ 
Ins. Co., 5 Mass. 230. The withdrawing 6 Ired. L. (N. Car.) 456. 
of stock under the form of loans on pri- In State v, Milwaukee, etc., R. Co., 43 
vate security by a bank with intent to Wis. 590, it was held that it was the duty 
reduce the effective capital below the of a railroad company ** to keep its prin- 
amount required by the charter, is a good cipal place of business, its books and rec- 
cause of forfeiture. State v, Esse.x Bank, ords, and its principal officers within the 
8 Vt. 4S9. The contracting of debts or State, to an extent necessary for the full- 
issuing of bills to a larger amount than est jurisdiction and visitational power of 
the charter allows, or issuing with a the State and its courts, and the efficient 
fraudulent intention more paper than the exercise thereof in all proper cases which 
bank can redeem, are causes of forfeiture, concern said corporation and that a 
State Bank v. State, i Blackf. (Ind.) 270; total neglect of this duty would justify 
Bank Commissioners %k Rhode Island and demand a judgment of forfeiture of 
Bank. 5 R, I. 12; Bank Commissioners the franchises of the company. Darnell 
Banks of Buffalo, 6 Paige (N, Y.). 497^ State (Ark.), 3 Southwestern Rep. 365.. 
1. Long-continued neglect to repair 2 . People City Bank, 7 Col. 226. 

4 C. of L.— 20 805 
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nt thi <v,hni Cvj State."* A charter will not be re- 
\nktfl f^r every wron^fal aet coinniitted by a corporation. A 
f ahwer or" wdfih nonfca^a^ce may be a ground for a 
rMi*?' ; hut where an act of nonfeasance has not been commit- 
tul \ uhy nr negligently, and does not injure any one, and is not 
exMiv-’y fnrhidJer/by the charter, the courts wall not, in general, 
i|ip\v tile >e\ere reined}’ of a judgment of forfeiture.''^ 

'9. Effects of Dissolution. — Where a corporation has lost its fran- 
chises bv forfeiture, surrender, or ctherwise, in law^ it has 
w/.olly ce\ased to exist, and will not be recognized as a corporate 
bofi)% Debts due and from it are extinguished and suits brought 
by or against it are abated by its dissolution.^ At common law, 

n M r u\( !/ ( n Corporations (2d Ed.C safety to that community who granted the 
f W.Hrd ’ Farwdl, 97 III. 594; Chi- charter, and who hold the lelation of 
hi., j Life Ins. Cu r Needles, 115 U. S. tpie trust.'' See also Ward r. Lea 

"T^; People r Olohe Mut. Ins. Co.. 60 Ins. Co., 7 Paige (K. Y.), 294; Paschall 
\hu\. Pr. (N. Y '^2; State t. Heal Esi. r. Whitsett. ii Ala. 472; People z'. King- 
iliik 5 Aik. 540 State r. Seneca County ston, etc., Turnpike Co., 23 Wend. (N. 
ILmIv, 5 OaiihSt. 17(>; People r-. Hudson Y.) 206; State z. Merchants’ Ins. Co., 8 
bank, 6 Cowen tN. Y.i, 217; People ?*. Humph. tTenn.) 235; Frederick Seminary 
yUgara Bunk, 0 Ct>\\en tX. Y.), 190; r. State, 9 Gill &J. (Md.) 379; State z'.Co- 
Paiik Commissioners v. Bank of Brest, lumbia Turnpike, 2 Sneed (Miss ). 254; 
Hviiring. Ch (Mich.) 106; State ?*. Com- Tiiomp.son 7-. People, 23 Wend. (N. Y.) 
if.erciai Bank. 13 Smedes cX M. (Miss.) 537; Commonwealth r-. Allegheny Bridge 
569; Carey Greene. 7 Ga. 79 Co., 20 Pa. St. 1S5: State z>. Real Estate 

2 . In People Bristol, etc.. Turnpike Hank, 5 Aik. 596; Harris v. Mississippi 
Ok, 23 Wend. (N. Y.) 236, Covven. J . Valley, etc., R. Co.. 51 Miss. G02; State 
said; ** To work a forfeiture there should zk Urbana, etc.. Ins. Co,, 14 Ohio, 6; 
be something wrong ; and not orily Slate v. SociGtG Republicaine, 9 Mo. App, 
wrong, but one arising from wilful abuse 114. 

or improper neglect. An inability. through In State 7'. Oberlin, etc., Building As- 
misfortune. to answer the design for sociation, 35 Ohio St. 258. the court said; 
which the bodv-politic W’as instituted is “ Where a corporation has been guilty of 
also a cause of forfeiture. That, how- acts which, by statute, are made a cause 
ever, is on a distinct leason, not so di- of forfeiture of its franchise to be a cor- 
rectly nuuerial, and of which it is not poration, this court has no discretion to 
necessary to say much. The prosecution refuse such judgment. But in other cases 
before us goes on corporate default or we are vested with discretion to determine 
ror|)orate wrong, which must, I think, be whether judgment of ouster of the fran- 
rnore than accidental negligence, or a chise to be a corporation shall be ren- 
mere mistaken excess of power, or a mis- dered, or w’hether the corporation shall 
take in the mode of exercising an be ousted from the exercise of the powers 
acknowledged power. There must be an illegally assumed.” See also State v. 
abuse of trast i^omewhatof such a nature People’s Mut. Ben. Assoc., 42 Ohio, 579; 
as would render a trustee lidbie to forfeit 2 Moraweu on Corporations (2d Ed.), ^ 
tiis station, on the complaint of his mtui 1028. note. 

auf trust if the question stood on the re- 8. In National Bank zk Colby, 2i Wall, 
lation between them. Corporations are (U. S.) G09, a suit against a national 
political trustees. Have they fulfilled the bank to enforce the collection of a de- 
purposes of their trust, or acted in good mand was held to be abated by a decree 
faith with a view to their fulfilment? is the of a district court of the United States 
question to be asked when they are called dissolving the corporation and forfeiting 
on to forfeit their charters, either for acts its rights and franchises: Justice Field 
of commission or omission; unless* in- said; **Thc suit had abated by the de- 
deed, they are so generally crippled and cree of the district court of the United 
broken down In their affairs as to the States forfeiting the tights, pr ^ileges, 
Judgment of a court and }ary to be la- and franchises of the coi poration. and 
capable of immeudag their business with adjudging its dissolution. The act of 
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upon the legal dissolution of a corporation all its real estate re- 
verted to the grantor and its personal property to the king.^ In 
equity, however, it is the rule that the capital or property and 
debts due to an ordinary trading or manufacturing corporation 
constitute a trust fund for the payment of the dues of creditors 
and stockholders; and a court of equity, which never allows a 
trust to fail for want of a trustee, will lay hold of this fund 
wherever it may be found, and apply it to the purposes of the 
irust/*^ In many of the States statutes have been passed provid- 


Conafress provides for such forfeiture 
whenever the directors themselves vio- 
late. or knowingly permit any officers, 
servants, or agents of the association to 
violate, any of the provisions of the act. 
The information filed against the bank 
by the comptroller of the currency dis- 
closed several gross violations of the act 
by the directors; and the justice and va- 
lidity of the decree were not questioned 
in the State court. With the forfeiture 
of its rights, privileges, and franchises 
the corporation was necessarily dis- 
solved, as the decree adjudged. Its ex- 
istence as a legal entity was thereupon 
ended; it was then a defunct institution, 
and judgment could no more be ren- 
dered against it in a suit previously com- 
menced than judgment could be rendered 
against a dead man djung pendmte Hie, 
This is the rule with respect to all corpo- 
rations whose chartered e.Kisience has 
come to an end, either by lapse of time 
or decree of forfeiture, unless by statute 
pending suits be allowed to proceed to 
judgment notwithstanding such dissolu- 
tion. The prolongation of the corporate 
life for this specific purpose as much re- 
quires special legislative enactment as 
does the original creation of the corpora- 
tion." See also Ingraham v, Terry, ii 
Humph. (Tenn.) 572; Salimarsh v. Plant- 
ers’ Bank. 17 Ala. 761; Pashall 7'. Whit- 
sett, ir Ala. 472; Greeley v. Smith, 3 
Story (C. C.). 65S; Mumma v. Potomac 
Co., 8 Pet. (U. S.) 281; Dobson v, Si- 
monton, 86 N. Car. 492; City Ins, Co. v. 
Commercial Bank, 68 111. 350; Farmers’, 
etc., Bank v. Little, 8 W, « S, (Pa.) 207; 
Bank of Miss. 7'. Wrenn, 3 Sra. & M. 
(Miss.) 791; Bank of Louisiana v, "Wil- 
son. 19 La. Ann. i; May v. State Bank, 
2 Rob. (Va.) 56; Thornton v. Marginal 
Freight R. Co., 123 Mass. 32; Musca- 
tine Turn Verein v, Funck. 18 Iowa, 473; 
Miami Exporting Co. v, Gano, 13 Ohio, 
269. Conlra^ Lindell v, Benton, 6 Mo. 
361. In Platt V. Archer it was held that 
a dissolution of a corporation by a decree 
of a State court would not abate proceed- 


ings in bankruptcy against the corpora- 
tion, pending at the lime the judgment 
was rendered. See also Hart s*. Boston, 
etc,, R. Co., 40 Conn. 524 A corpora- 
tion may be enjoined by a Federal court 
from taking steps to procure its own dis- 
solution in onicr to defeat legal proceed- 
ings instituted against it. Fi.sk Union 
Pacific R. Co , 10 Blatchf. (C. C ) 51S. 

1. i Biackstone Ctmi. 484; Rex r. Pass- 
more, 3 T. R. 199; 2 Kyd on Corpora- 
tions. 516; Erie R. Co. r. Casey, 26 Pa. 
St. 287” 

2. In Mumma r*. Potomac Co., 8 Pet. 
(U. S ) 2Sr, the court said: “We are of 
opinion that the dissolution of the corpo- 
ration under the acts of Virginia and 
Marvland cannot in any just sense be 
considered, within the clause of the Con- 
stitution of the United States on this sub- 
ject, an impairing of the obligation of 
the contracts of the company by those 
States, any more than the death of a 
private person can be said to impair 
the obligation of his contracts. The 
obligation of those contracts survives; 
and the creditors may enforce their 
claims against any property belonging 
to the corporation, which has not passed 
into the hands of imia Jide purchasers, 
but is still held in trust for the company, 
or for the stockholders thereof, at the 
time of its dissolution, in any mode per- 
mitted by the local laws." And in Cur- 
ran 7'. Arkansas, 15 How. (U. S) 311, it 
is said; *‘If it be once admitted that 
the property of an insolvent trading cor- 
poration. while under the management 
of its officers, is a trust fund in their 
hands for the benefit of creditors, it fol- 
lows that a court of equity, which never 
allows a trust to fail for want of a trustee, 
would see to the execution of that trust, 
although by the <iissoIution of the corpo- 
ration the legal title to its property had 
been changed.” See also Wright 7^. Petrie, 
I S. & M. (Miss.) 319; Nevitt v. Bank of 
Port Gibson, 6 S. & M. (Miss.) 513; Read 
V, Frankfort Bank, 23 Me. 318; Commer- 
cial Bank of Natchez v. Chambers, 8 Sm» 
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Bissoluticn. 


co/y!/ o/i.rnoxs. 


Eg'ects* 


a method for the winding up nf the affairs of a corporation 
that has bet^n dissolved. In some States it is provided that the 
company >han cnntinue after dissolution as a corporate body for 
the purpose nf pro-ecuting and defending suits and settling its 
afftiir>. In other States, truste'.^ or receivers are appointed for 
the purpose collecting the assets of the company and paying 
its debts.^ As a general rule, debts of an old corporation fall 
upon a new corporation w^hich is its legal successor/-* 


k M. 47; Rowland ?•. Meatier 

Furnimre Co., 3^^ Umo Si. 270; High- 
lower £. Ihorntt n, b Ga. 593; Bacon r, 
Roherison How, lU. S.) 4?o; Luin r. 
Robertson, 6 Wa L lU. Sj 277; Kew 
Albany i. KurUe, 11 Wan. iU. S.n^^o; 
Frotbmgnam Barney. (> HuntX.V.s 
Mailer of Woven Tape Skirt Co., 
HujmN YO, 50^, Hurrallr. Hushwick R. 
Co.. 75 K.y, 211; Krebs 7. Carlisle Bank, 
2 Wstll. Jr. tU. S.) 33; Burke t‘. Smith, lb 
\Vall.(U. S.)390; Stale v, Bailey, 16 Ind. 
4b; Salem Hank r. Caldwell, ib Ind 4bn; 
HamiUtin 7% Acceswy Transit Co., 26 
Barb, IN, Y.) 46. 

1 . ** Statutes of tliis description do not 
impair existing rights, nor do they con- 
fer a new right where there was none 
before; they merely provide a new rem- 
edy for enforcing existing rights in a 
more efficacious manner than was possi- 
ble under the ordinary rules of chancery 
procedure. Hence a law providing that 
a corporation shall continue in existence 
after the expiration of its charier merely 
for the purpose of winding up its afiairs, 
is not unronstilulional. Such a law 
would neither impair any fights of the 
company’s sharehohiers, nor impose any 
new obligations upon its debiots/' 2 
Mnrawetz on Corps. {2d fc-d.) ^ 1037; 
Kevitt 7' Hank of Pori Gibson, 6 Sm vV 

M. {Miss, j 521; Commercial Bank of 
Natchez ?. Chamber^, s Sm. k M. I Miss ) 
40 . Lewis :• Robertson, 13 Sm. iC M. 
(Miss.) 55'^; Miami Exporting Co. 7. 
tLano, 13 Ohio Si. 270; Atlas Hank r. 
Nahant Bank. 2t Pick. (Mass ) 4^7; 
Westein N, C. R, Co. z\ Rollins, az 

N. C* 523. (vm/^atv Commercial Bank 
V. Locki.\ood, 2 Harr. (Del.) S; i*ascmill 
r. VVhiiseit, 11 AU. 472, 

Mobile 7'. Watson, 13 Am. vSe Eng. 
Corp. Cases, 337. See also j-rz/w, Con* 

SOLIDATION OF- CORPORATIONS, 

But if the purchasers of the property 
of an old corporation under a foreclosure 
sale organize as a new corporation, the 
sliareholders of the old company have 
no rights against the new company, ex- 


* q I such as are cieated by contract wiih 
me rmrchaseis. In Thornton z’. Wabash 
K. Co., hr N. Y. 462, the plaintiff al- 
leged that the railroad and franchises of 
tne T., W. & W. R. Co., of which he 
was a stockholder, were sold under a 
decree of foreclosure, and were bid off by 
a committee of the holders of the bonds 
secured by the mortgage; that a portion 
of the stockholders disputed the validity 
of the sale, and a litigation arose which 
resulted in an arrangement under which 
said stockholders withdrew all opposition 
and were accorded by the purchasers of 
the road the right to take stock in a new 
company to be organized, upon certain 
terms specified, among others, that the 
option so to do must be made within 
thirty days, otherwise all rights should 
be forfeited; that in pursuance of this 
arrangement, defendant, the W. R. Co , 
was organized, and is operating the road 
and possesses the rights and property of 
the old company, and has issued stock 
under the agreement; that plaintiff had 
mi knowledge or notice of the agreement 
until after the expiration of the thirty 
days; that when notified he tendered 
performance on his part and demanded 
his proportionate share of the new slock, 
which was refused. The other defend- 
ants were the purchasing committee who 
were authorized to carry out the said 
agreement. Plaintiff asked damages for 
the refusal. that a demurrer to 

the complaint wms properly susuiinecl; 
that if the foreclosure sale was valid, all 
of plaintiff’s legal rights were cut off; 
if invalid, his tight to attack it was not 
affected or impaired by the agreement, 
unless he elected to come in and ratify 
it, in which case he was bound to adopt 
it as such and would not vary its terms 
In this case it seems that if the property 
and franchises of the old company had 
become vested in the new corporation 
without the intervention of legal proceed- 
ings cutting off the rights of the old 
stockholders, there would have been a 
foundation for plaintiff’s claim. 



CORPOREAL— CORPSE— CORPUS DELICTI. 


COEPOEEAL. — Consisting of a material body, tangible, per- 
manent.^ 

COEPSE. — See De.ad Bodv. 

COEPTJS DELICTI. 

1. Definition, ^co. 4. Presumptive Evidence, Admissi* 

2. Burden of Proof, 309. bility of, 310. 

3. Confessions, 309. 

1. Definition. — The term means literally the body of the offence 
or crime ; that is, it means the substantial fact that a crime has 
been committed by some one.^ 

Corpus delicti is always made up of two elements, — first, of the 
fact that a certain result has been produced ; secemd, of the fact 
that some one is criminally responsible for the result.® 

2. Burden of Proof. — The onus of proving every thing essential 
to the establishment of the charge against the accused, lies on the 
prosecutor.* 

3. Confessions. — An extrajudicial confession, uncorroborated, is 
insufficient to authorize conviction. It is sufficient that there be 
such extrin.sic corroborative circumstances as will, taken in con- 
nection with the confession, produce conviction of defendant’s 
guilt in the minds of the jury.® 


1. Corporeal Hereditaments. — Such as 
are of a material and tangible nature, such 
as may be perceived by the senses, consist- 
ing n holly of substantial and permanent 
objects, and may be comprehended under 
the general denomination of land. 2 Bla. 
<'om. 17; Steph. Com. 159; Canfield v. 
Ford, 28 Barb. 339. 

Corporeal Possession of land is a resi- 
dence on, or occupation or cultivation of, 
the same. Dickson v, Matks, 10 La. Ann. 
597- 

2. Brown’s L. Diet. 137. 

8. Pitts 2/. State, 43 Miss. 472 ; State v. 
Dickson, 78 Mo. 438 ; Ruloff v. People, 18 
N. Y. 179; People Bennett, 49 N. Y. 
137; U. S. V. WUIiams, i Cliff. (U. S.) 25; 
3 Greenl. Ev. § 30 (14th ed.) ; Malone’s Cr. 
Br’fs. 304 ; Whart. Cr. Ev. § 325 (9th ed ). 

Arson. — In znonp the eor/us deikticoxi’^ 
sists, not alone of a building burned, but 
also of its having been wilfully fired by 
some responsible person. Burning by acci- 
dental and natural causes must be satis- 
factorily excluded, to constitute sufficient 
proof of a crime committed. Winslow n 
State, 76 Ala. 42 ; Sam v. State, 33 Miss. 
347 ; Phillips V. State, 29 Ga. io8. See 
Arson. 

Burglary* — The corpus deiicH consists of 
the breaking and entering by some person, 
of the dwelling-house of another, with in- 
tent to commit a felony therein. Johnson 
37. Commonwealth, 29 Gratt. ^Va.) ygd 

Homieide.*— The corpus delicti in murder 
has two components,— death as the result, 


and the criminal agency of another as the 
means. Ruloff v. People, iS N. Y. 179; 
People V, Bennett, 49 N. Y. 137 ; People ? . 
Schryver, 42 N. Y. I ; s. c., I Am. Rep. 
4S0; Smith V. Com , 21 Gratt (Va.) 820. 

4. In ever}’ case of homicide, the people 
must prove the corpus delicti beyond a rea- 
sonable doubt ; and if the prisoner claim.s 
a justification, he must take upon himself 
the burden of satisfying the jury by a pre- 
ponderance of evidence. On the trial of 
an indictment for manslaughter, the court 
charged the jury that it was for the prisoner 
to satisfy the jury, beyond a reasonable 
doubt, that the homiciae was justifiable. 
Held^ to be enor. People v, Schryver, 42 
N. Y. I ; s. c., I Am*. Rep. 4S0. See also 
Com. 7'. York, 9 Met. (Mass.) 93; s. c., 43 
Am. Dec. 373; U. S. v, Searcey, 26 Fed. 
Rep’r. 43«;; Ter, 7/. Monroe, 6 Pac. Rep’r* 
(Ariz.) 478. 

5. See Confessions, vol. 3, p. 439. 

A mere confession of the party charged 
with crime, uncorroborated by circum- 
stances lending to inspire belief of its truth, 
is insufficient to justify conviction. Bergen 
V. People, 17 Ilk 4261 s. c., 65 Am. Dec. 
672; also, Rex v. white, Russ. Sc R. 508; 
Rex V, Eldridge, Russ. & R. 440 ; Rex 
Faulkner, Russ. Sc R. 481; Matthews v. 
State, 5S Ala. 187 ; Johnson v. State, 59 
Ala. 34; Winslow p. State, 76 Ala, 42; 
People 3^. Jones, 31 Cal. 565; People p. 
Thrall, 50 Cal. 41 5 ; Nesbit State, 43 Ga. 
239; lowas/. Dubois, 6 N. W. Rep’r. 5785 
Williams p. People, loi HI, 3825 People u 
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Confessions 


COJs!PrS DhLICTL 


Presumptive Evidence, 


A plenary judicia! cunfession is ‘sufficient whereon to found a 
conviction.^ 

4, Presmaptive Evidence. — The corpus delicti may be proved by 
presumptive evidence, if it be strong and cogent, and leave no 
room lor reasonable doubt.® 

Hall, 4S Mich. 4S2; stater. Lalher, 4 has admitted it. \Vmi>Iow r . State, 76 Ala, 
Minn, 36H; State r. Grcar, 29 MinnI 221 ; 42. Comp ire People v, Bennett, 37 N. Y, 
s, c., 13 K. W. Rep'r. 140; Jenhins r. State, 117; s. c , 4 Abb. ?r. N. S. 89. 

41 Ml^s. 5S2; Brown r . State, 32 Miss. 433; 1 . Roscoe’s Cr. Ey. (10 ed.) 40. 

StringfeUow r. State, 26 MiisS. 157; Rohm- 2 . Lord Stazodt said, in Evans v. Evans, 
son V, State, la Mo. 593; State f. Scott, 39 \ Hagg. Cons. Rep. 105, “If you have a 
Mo, 424; State t*. German, 54 Mo. 526: criminal fact ascertained, you may then 
8. c., 14 Am. Rep. 4S1 ; Priest 7. State, 10 take presumptive proof to show who did 
Neb. 393; Smith ?. State, 17 Neb. 35S; it; to fix the criminal, having then an 
People V. Henessev, 15 Wend. {N. actuaJ ror/iis deUctu . . . But to take pre- 
147; People 7. Badglev, 16 Wend, (N. sumption in order to swell an equivocal 
53; People 7. Rulott, 3 Park {X. Y ), Cr. fact— a fact that is absolutely ambiguous 
401 ; 5, c., on ap)»f a 1 , iS N. V. 179; People in its own natme — into a criminal fact, is 
V* Jaehne, 103 N. Y. 1S2; Blackburn t. a mode of proceeding of a very different 
State, 23 Ohio, 146; Williams v* State, 12 nature, and would, I take it, be an entire 
Lea (Tenn.), 211; Kennon v. State, n Tex, misapplication of the doctrine of presump- 
App. 3565 Smith t. Com., 21 Gratt. tVa.) tion,’* 2 Hagg. Cons. Rep. 2. 

Boo. “Circumstantial evidence is competent 

While it is familiar law that a confession to establish the fact that the person charged 
is not evkience in the absence of proof of to have been murdered is dead. The pro- 
the cor/its deitrfi\ yet it seems thcie is no duction of the body is certainly the best 
uise which holds th,at the ior/us deluH evidence of that fact, but this is not always 
must first be proved beyond the possibility possible. 

of doubt. It is a fact to be proved like “The conclusiveness of circumstantial 
.my other fact In the cause, and he found evidence to establish the fact of death is 
by the jury upon competent evidence. The for the jurj% and not the court, to determine, 
true rule in such cases is believed to be The court’is only concerned in seeing that 
this s when the commonwealth has given improper evidence does not go to the jury, 
-^uffirient evidence of the empus deUcH to and that they are properly instructed m 
entitle the case to go to the jury, it is com- such cases.’* Johnson xk Com., 81 Ky. 325. 
petent to show a confession made by the It seems, indeed, at one time to have 
prisoner connecting him with the crime, been considered that no conviction for mur- 
Gnder feuch circumstances, the jury should der could be sustained unless the body of 
first pass upon the suffiricncv of the evi- the alleged murdered person bad been first 
dence of the corpus ddtcti. If it satisfies found ; and this, it was observed, was the 
them beyoml a reasonable doubt that the rule of the civil law also. 2 Hale, F. C. 
crime has been committed, then they are at 2905 Keg. rs Burdette, 4 B. & Aid. i6t ; 
hber^ to give the confession smh weight Queen xu Beli,9 Ir* L. S. Rep. 18. But it 
as it is entitled to, taking into view the cir- does seem, as Mr. Best rightly observes, 
cumsUnces surrounding it, and the extent “a startling thing to proclaim to the mui- 
to which it has lieen corroborated. There derer, that, in order to secure to him im- 
IS no rule of the criminal Uw which requires punity, he has nothing to do but to consume 
absolute ceitainty about this or any other or decompose the body by fiie, by lime, or 
question of fact If it were otheiwisc, it by any other of the well-known chemical 
would be impossible to convict of any menstrua, or to sink it in an unfathomable 
oilcnce in any case. All the law requires part of the sea. Unsuccessful attempts of 
is, that the corpus deltdt shall be proved as this kind are known to have been made, 
any other fact; that is, beyond a reasonable and succes*s!ul ones may have remained 
doubt, and that doubt is for the juiy. Gray midiscovered.''* 10 Cent. L. J. 165, See 
zfM Com., loi Pa. St 380. also Reg. v, Hindmarch, 2 Leach, C. C. 

The sufScicncy of the proof of the 569; Reg. Bmton, i Dear. C. C. 284; 

aleiUti is not a question of law for the decis- Keg, zf* Houglass, i Moo. C. C. 4S0; Queen 
ion of the court, but a question of fact for tv Unkles, 8 Ir. L. S. Kepr, 38; People 7, 
the jury to decide; and while the court AIvino, 55 Cal. 230; McCulloch v- State, 
must decide, in the first instance, whether 4S Ind. J09; State v, Keeler, 28 la. 551; 
the evidence adduced h prima facte suffi- State rv Winner, 17 Kan. 298; Fitts State, 
cient to go to the Jury, the jury are not 43 2^1 47^ ; State7!'.Dicbon,78Mo.4:^j 

bound to hold it sumcient because the court Ruloff rv People, iS N. Y. 1793 Johnson o, 
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CORRECT-^ CORRECTlOy— CORRESROyi), ETC. 


COEEECT. — {Adjective) Right ; conformable to truth ; free from 
error.^ {Verb) To chastise; to punish.*^ 

COEEECTION, — See Assault ; JIaster and Servant ; Parent 
AND Child. 

€0EEESP0in>* — (i) To be adapted; to agree ; ( 2 ) to have inter- 
course or communion.® 

COEEOBOEATE (and see Evidence) is used in a sense not 
materially different from its vernacular meaning, to denote the 
fortifying of evidence by some matter likely to inspire increased 
confidence. It is generally applied where the evidence already 
adduced is, if believed, sufficient for the purpose, but is liable to 
some suspicion, to remove which the party must produce auxiliary 
evidence.^ 


Com., 29Gratt (Va.)796; State David- o£ the property on which the lien is in- 
son, 30 Vt. 377, tended to De enforced, is to be construed 

1 . Webster. no differently from a subsequent statute 

In a contract in which it was agreed to requiring a “ correct ” description to be 
“adjust and settle all the mutual accounts contained in the notice. Gordon w. S. F. 
pertaining to the aforesaid business, . . . Canal Co., i McAllister (C. C.), 517.^ 
taking the annexed statement of disburse- 2 . Under a statute empowering a justice 
ments and collections as coirect to date,’* to commit servants, for any misdemeanor, 
** correct” was held not to mean “com- miscarriage, or ill behavior in his or her 
plete.” “The meaning and intent of the service, to the house of correction, “ there 
phrase is not, that the schedules should be to remain and be corrected,” the correc- 
peremptorily deemed to include all that was tion is a necessary part of the sentence, and 
to be the subject of adjustment, . . . but must be corporal punishment by whipping, 
that the schedules should be taken to be The King v. Hoseason, 14 East, 605. 
correct so far as they went, and as to the 3 . Web. Diet. 

items therein specified.” Accordingly, evi- Proviso that an annuity should cease if a 
dence in relation to items not included woman should associate, continue to keep 
therein was properly considered by an company, or cohabit, or criminally €or- 
arbitrator. Adams v. Macfarlane, 65 Me. respond, with J. F. Held , . . the words 
143. of the deed w'ere as genera! as could be, 

under an act requiring, in order to charge and went much farther than the mere exclu- 
a person on the ratification of a contiact sion of criminal cohabitation j the intention 
made during infancy, that the subsequent w’as, to put a stop to all intercourse what- 
promiseor ratification should “be made by ever between these two persons* The re- 
some writing signed by the party to be ceiving a man’s visits whenever he chooses 
charged therewith,” the words, “1 certify to call, is associating with him. The parties 
the account to be correct and satisfactory,” had chosen to express themselves in those 
written at the end of a statement of the terms, and the words must receive their 
account, and duly signed, is not sufficient common meaning and acceptation. Lord 
to charge the party. The expression means Domer •u. Knight, i Taunton, 417. 
merely that the items are properly set out, Correspondence, — The letters by one per- 

and the sums charged are satisfactory, son to another, and the answers thereto* 
Kowe V. Hopwood, L. R, 4 (j, B. i. Bouvier’s Law Diet 

An application for life insurance con- 4 . Thus, it is said that no conviction may 
tained the declaration, “I do hereby de- be had for seduction on the uncorroborated 
dare that the above written particulars are testimony of the \Foman ; that testimony of 
correct; , . . and if it shall hereafter appear an accomplice or of an impeached witness 
that any fraudulent concealment or de- needs corroboration, Abbott’s law Diet ; 
signedly untrue statement be contained Russell v. Commonwealth, 3 Bush (Ky.), 
therein, then ... the policy shall be abso- 469. 

lately null and void.” JJeld, the policy The defendantcannot be convicted 

could only be avoided by a designedly un- upon the testimony of said Terrell alone, 
true statement Fowkes v. M- & L. L. A. unless corroborated by other testimony tend- 
& L. A-^sn,, 3 B. & S. 529. ing to connect him with the offence com- 

A mechanic’s lien law requiring that the mitted; andthefi^^'r^yW^/ib^isnotsufiicient 
notice of the lieh must contain a description if it merely shows the commission of the 
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< V 'A’A‘c<;.i/j:r)- coMcrr— cortice— co-servants. 


COEB.TOATE®.’ 

COERUFE. .'And sue Bakoain ; Bribery; Fraud.) — To debase; 
tt) deprave ; to pervert ; to defile ; to entice ; to bribe.® 

CORTICE.® 

CO-SERVASTS. — .See Fr.Li.< av-ServanT'. 


kite® .e. The i it. >1^ testhn mv may plaits bet^% een them, and present a corded 

be i direct »/r c icinn-.tant.al.’ We do appeaiancc, and will also posse^s a degree 
not ihii.k it was necessai y for the court to of elasticity limited by the non-elastic ma- 
lave farther in^tr acted the jury as to what terial which constitutes one or both of the 
M meant bv * >'’;*?// evidence.’" laniinit.’" . . . /n^er^c/l, y., Goodyear v, 

Ifiicar t\ The State, 6 Tex. App. 503; t'ary, 4 Katchford’s C. C. 272. 

Stale ?». Gahd, 5 Ilalst. tX. J.) iSyj E\an» 2 . Webster. 

; . I.ians 41 ul. loS. Undci the Municipal Corporation Act, 5 

i, “ W iH*' e certain term-* are used in a & 6 Will. IV. c. 76, s. 54, the offence of cor» 
^rant, wjiii have a well-known ueneral a \uter is complete wheic the bribe 

meanmjf, then, in the interpietatiun of such is offeitd and accciitcd, and the voter 
grr-.t. Situ wcll-koown gencial meaning i lomiscb to \ote in pursuance ofthe<r<7;'- 
iiiust bepncntolhetermused, unlc'-itap- ?./// centract, although be may break his 
pears that smiie othc r or cliiferent mt iiiihg pit m '.e, or may ne\cr have intended to 
wa-^ii tended by them. The parlies ciiher as perioru it; but wheie a bribe is offered, 
to what was ti.e Will-known genexal m«Mn- fmt not accepted, the offence is that of 
ing of the teniis 'hhuied or coirngated nz/ffUnd it is for the jury to 

gnotb,* as Used in the rrant, and namerous savwhethertheie was a complete agreement 
alti'Iiihs have been introduced to prove or not. Harding r. Stokes, 3 M. & W. 233. 
whit their well-kimwii peneial meaning “'Hie otfenci* here charged is 
was when the deeds of 1346 weie execuieih The statute that if any person shall 
II will not be necessary, however, to pay ‘currujjl or piocure ’ any ))eison to vote or 
any particular attention to these atfidavits, forbvai voting, etc. . . . Procuring is one 
jf It appeals clearly from the deeds them- thing : it is essential that the vote should 
^4 Ives what the meaning was which the be given. Corrupting (which word is con- 
\ MI ties to the deeds intended .should be ap- nccted by a disjunctive particle) is another : 
plied tt> these terms. The defendants insist it seems to me to lie altogether in the act 
« hat this lines appear clcai ly from the deeds, of the party giving the bribe.” Henslow 
and that the meaning of the terms ^shirred z\ Fawcett, 3 Ad. & El. S5- 
tir corrugated goods’ used in the grant, “I think the word ‘corruptly’ in this 
was only the goods described in, and pat- statute means not * dishonestly,’ but in pur- 
i'lUed by, what is called the shirred goods posely doing an act w’hich the law forbids, 
patent of Goodyear, issued March 9, 1844. as tending to voters, whether it be 

, . . i)n the 9th of March, 1844, a patent to give a pecuniary inducement to vote, or 
was obtained by him for a new and useful a reward for having voted in a particular 
manufacture of goods which he, in his manner. Both the giver and receiver in 
jiatent, denominated Shined or corrugated such a case may be said to act ‘corruptly.’ 
f ndia-iubbcr goods.’ The goinls so manu- The word * corruptly ’ seems to be used as 
factored ami denominated were elastic, a designation of the act of rewarding a man 
The elastic good', which Good) ear manu- for having s’Oted in a particular way as 
factnred according to his patent, and to Wing ctu n///, rather than as a part of the 
which he thus gave the name of ‘corru- definition of the offence.” Cooper p, 
aaled or shirred India-rubber goodts,’ by Slade* 8 Elh S: Bl. n6i, 
which name they ha\ee\er. since been gen- Corrupt Bargaha, — Kingston Elec- 

enilly known, weie formed *hy thestietch- tion, 30 l\ f. C. P. 38S. See opinion at 
^ ing of strips or tlneads of India-rubber, to length under Bargain, vol. i. p. 122, n. 
such extent as may be desired, and covering 3 . “It is an ancient maxim of the law, that 

the Strips or threads on opposite sides with ‘He who sticks to the sticks to the 
laminae of cloth, leather, or any other suit- Mr/* He guts the sMl without the 
able material, which laminm aie united to «c 4 the firm without the substance, * Qui 
each other, and to the strips or threads, by hoiret in Hiera, haerct in cortice**' Booth 
means of India-rubber cement, the same Williams, 2 Ga, 25b. 
beingeHectcd 80 as to produce manufactured “ Everv statute ought to be expounded, 

articles substantially as in the sjiecification not according to the letter, but according 
IS set forth, which will, by the contraction to the meaning, * Qui hieret in litcra, haeret 
of the strips or threads of India-rubber, in cortice’” (^Dwar. on Btat. Tracy 
become corrugated, $0 as to form distinct 7^ Troy k Boston R. R. Co., 38 N. Y. 437* 
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2. At Common Law. — There weie no costs, co nomine, at com- 
mon law.^ The unsuccessful party %vas amerced for his false 
claim, and not punished with costs as such.® In reality, however, 
costs were included in the quantum of damages in some actions.® 

3. The Power to grant Costs. — ia) Dependent on Statute. — Costs 
arc now given so generally hy* statute that the maxim of the civil 
law, vkius x'ictori in expensis condemnandus est, has become 
the maxim of ours.* But they are recoverable at law only by force 
of statute, and depend upon the terms of the statute strictly 
construed.® 

\b) What Statute governs. — governing costs are rules 
of practice ; and the costs in a suit are to be regulated by the 
statute in force at the time of its termination.® 

(r) Questions of yurisdiction. — Where a suit is dismissed for 
want of jurisdiction, either in the court where it was commenced, 
or on appeal, the general rule is to give costs to neither party, 


440; Ogden r. Prentice, 33 Barb. 
(N. Y.) 160. 

A final judgment for costs is a valid set- 
oil. PurterrA Libcom, 22 Cal. 430} s. c., 
83 Am. Dec. 76. 

1 . Turnham’s Exr. Shouse, S Dana 
(Ky.) 3; S.C., 33 Am. Dec. 4735 State f. 
Kinne, 41 N. il. 238 j Hart j'. Skinner, 16 
Vt 13S ; s. Cm 42 Am. Dec. 500. 

%, Bac. Abr. title "Costs}” 3 Black. 
Com. 399. 

8. 3 Black. Com. 399. 

It IS said, also, that in early times, be- 
fore any statute on the subject, justices in 
Eyre were wont at their tiers to give a 
iilaintiff who had prevailed a reasonable 
sum beyond damages, not as costs, but as 
an allowance, ex grafta, for the expenses of 
the suit. Lehigh, etc., Rd. Co. v. McFar- 
land, 44 N. J. L. 674} Bac. Abr. title 
« Costs.” 

4 * “ The losing party ought as a general 
rule to pay the expense of the litigation. 
He has caused a loss to his adversary un- 
justly, and should indemnify him for it. 
The debtor refuses to pay ought to 
make the creditor whole.” N, Y. Code 
Com, Report, cited in Martin t'. Kanouse, 
u How. Pr. (N, Y.) 567, 

Barliest; Statutes.— The statute of 
Gloucehter, 6 Edw. I. c. i , directed that costs 
should be added in all cases where the 
party recovered damages, and was the fiibt 
general statute on the subject. The tie* 
Jeiidant could not recover costs till the 
statutes 23 Hen. VHLc. xs,4jac, l.c. 3, 
8 and ^ \Vm. HI. c. Ji, 4 and 5 Ann, c 10, 
gave him when he prevailed the same costs 
to which a successful plaintiff would be 
entitled. 3 Black. Com. 399 ; Lehigh Val- 
ley Kd. Co. McFarland, 44 N. J. L. 674. 

8. Chiilas v* Brooks, 3 Harr. (Del.) do; 
Jeffrey ec Ilursh, 58 Mich. 246; Shed v. 


Railroad Co., 67 Mo. 687 ; Dow 2/. Updike, 
II Neb. 95; Stanton County 2/, Madison 
County, 10 Neb. 30S ; Apperson v. Mut. 
Ben. L. Ins. Co., 38 N. J. L. 272 ; State v. 
Kinne, 41 N. H.238; Supervisors w. Briggs, 
3 Denio (N. Y.), 173 ; Crofut v, Brandt, 58 
N. Y. 106. 

6. Billings V. Segar, ri Mass. 340; Com. 
2*. Cambridge, 4 Met. (Mass.) 35; Meigs v. 
Parke, i Morris (Iowa), 378} Jeffrey v, 
Hursh, 58 Mich, 246; Fisher w. Hunter, ic 
How. Pr. (N. Y.) 156. 

An executor may become liable for costs 
by an act passed while the cause is pend- 
ing. Freeman v. Moyes, i Ad. & El. 388. 

In Ellis 2'. Whittier, 27 Me, 548, it was 
said that the act in force at the time Judg- 
ment was entered would govern ; but where 
the law is changed after verdict and before 
judgment, the final verdict should doubtless 
be regarded as the termination of the suit. 
Scudder v* Gori, 28 How. Pr, (N. Y.) 155; 
s, c., 18 Abb. Pr. (N, Y.) 207; Kapp 2/. 
Loyus, 13 S. Car. 2^; Tackett v, Judd, 18 
How. Pr. (N. Y.) 385. 

“That determination, as it respects the 
question of costs, is the final decision au- 
thorizing a judgment In the case of a trial 
by the court, it is the making and filing^ the 
decision. In the case of a referee, it is 
the making and delivery of the report which 
stands as the decision of the court When 
the report is made, the action is terminated, 
the right to a judgment and costs is fixed.” 
Hunt V, Middiebrook, 14 How. Pr. {N. Y.) 
300. On default, the entry of judgment is 
the tennination of the cause. Steward v* 
Laraoreaux, 5 Abb. Pr. (N. Y.) 14. The 
law in force at the time an appeal is dis- 
missed, governs costs. Winsmnh w. Dew- 
berry, 14 S. Car. SS4. 

“ Where the act on which a suit pending 
is founded is summarily repeale4 sind a 
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unless expressly authorized by statute.* It is said that the court 
has no more jurisdiction to award costs than to grant relief. The 
rule is not universal, however ; and where the court has jurisdiction 
of the parties, though not of the subject-matter, costs are frequently 
given,* especially where the want of jurisdiction does not clearly 
appear on the face of the writ, and is a fair subject of discussion.® 
(li) Who may grant — Neither court, jury, nor referees can 
award costs, unless authorized by law;* and where the rule is 
fixed by statute, it must be followed strictly.® 

4. To Whom aad against Whom granted. — {a) In GeneraL — Ordi- 
narily costs arc paid by the defeated to the prevailing party.® 


complete bar to all further proceedings in 
the suit thereby interposed by the legisla- 
ture, then all voluntary control or agency 
of the parties in the disposition of the 
cause is ended t'l majart and neither can 
be regarded as the pie vailing party,” nor 
receive coi»ts. Saco %k Gurney, 34 Me. 14. 

1 , Mazange v. Slocum, 23 Ala. 66S; Der- 
tons^Boyd, 21 Ark. 264; Heflin Owens, 
10 Ark. 265; Dever v. Mortragon, 4 Colo. 
255; Bartels v. Hoev, 3 Colo. 279; Banks 

Fowler, 3 Litt (Ky.) 332; Clark Rock- 
well, 15 Mass. 221 } Williams v. Blunt, 2 
Mass. 207; Green v, Whiting, i Smed- & 
M. (Mis-^.) 579; Wingate 2^. Wallis, 5 Smed. 
& M. (Misx) 249; Eainesz'. Carlisle, 3 N. 
H. 130; Norton r. McLeary, 8 Ohio St. 
203; Nichol V, Patterson, 4 Ohio, 200; 
Hopkins 2'. Brown, 5 R. I. 357 5 Walker r . 
Snowden, i Swan (Tenn.), 193; Taul’s 
Admi. V, Collingsworth, 2 Yerg. (Tenn.) 
579; Bailow 7', Burr, i Vt. 488; Inglee v» 
Coolidge, 2 Wheat. (U. S.) 363; Maxfield 
7 \ Levy, 4 Dali. (U. S.) 330; Strader v* 
Graham, 1$ How. (U. S.) 603; Peutlarge 

Kirby, 20 Fed. Rep. 89S. 

2 . It is said that the defendant should 
not suffer by being forced to come into a 
court having no jurisdiction of the contro- 
versy, and also that the plaintiff should be 
estopped to deny jurisdiction so far as the 
question of costs is concerned. Moran r. 
Masterton, ii B. Mon. (Ky.) 17; Browns'. 
Allen, 54 Me, 436; ilaiiis v* Hutchins, 2S 
Me. :o2; Elder v. Dwight Co, 4 Gray 
(Mass.), 201 ; Jordan v. Dennis, 7 Met. 
(Mass.) 590; Hunt v. Tfanover, 8 Met. 
(Mass.) 343; State r. Thompson, 81 Mo. 
163 ; Ellsworth v. Curd, 68 Mo. 282 ; State 
z'.Kinne, 41 N. 11 . 238; Cumberland, etc., 
Co. V. Hoffman, 39 Barb. ( V, Y.) 16; Paine 
V, Chase, 14 Wis, 653. See also Winches- 
ter Jackson, 3 Cianch (U. S.), 514. 

And whore a cause is remanded from a 
Federal to a State court, because the for- 
mer has no jurisdiction, attorney’s fees may 
be allowed as on flnal disposition of the 
cause. Bradstreet Co. v. Higgins 1x4 U. 
S. 262 ; Josslyn v. Phillips, 27 Fed* Rep. 
48 £, 


3 . Thomas r*. White, I 3 Mass. 367 ; Caiy 
7'. Daniels, 5 Met. (Mass.) 239; Osgood v. 
Thurston, 23 Pick. (Mass.) i to ; Dixon rv 
Hiil, 8 Ind. 147 ; Call e/. Mitchell, 39 Me. 
465; Balfour 7*. Mitchell, 12 Miss. 629. 

4 . lure Olmsted, 3 Dem. (N. Y.) cSi ; 
Guiert'. Maefadon, i Ashm, (Pa.) i; Bills 
7'. Hairis, 2 Va. Cas. 26 ; First National 
Bankz'. Prescott, 27 Wis. 616. 

That part of the jury’s verdict giving 
unauthorized costs maybe treated as sui- 
plusage. Connor p. Winton, 8 Ind. 315; 
s. c., 6 c Am. Dec. 761 : Corwin v, Thomas, 
83 Ind: in. 

In an action ccntactu the jury should 
not consider costs. Bartholomew v, Bush- 
neil, 20 Conn. 271 ; s. c., 52 Am. Dec. 33S. 

In an action ex delicto the jury may prop- 
erly ask instructions as to the effect of the 
amount of the verdict on the costs. Elliott 
w. Brown, 2 Wend. (N. Y.) 497 ; s. c., 20 
Am, Dec. 644; Waflle v. Dillenbeck, 39 
Barb. (N. Y.) 1235 Hicks v. Foster, 13 
Baib. (N. Y.) 663. And they have been 
allowed to include costs in the amount of 
damages where punitive damages were 
proper, — Ives v. Carter, 24 Conn. 392; 
Dibble T'. Morris, 26 Conn. 416; Campbell 
7». Short, 35 La. Ann. 465; Eatman v. New 
Orleans Pac. Ry,, 35 La. Ann, loiS ; Whip- 
ple 7'. Cumberland Mfg. Co., 2 Story (U- 

S.), 661,— as also the costs of a former 
action. Noyes Waid, 19 Conn. 250. Coni'^ 
yare Jaudt h. South, 2 Dakota, 46 ; Barnard 
r. Poor, 21 Pick. (MabS.) 378; Lincoln 
S. & S. R. Co., 23 Wend {N. Y.) 425; 
Stimpsonz'. Railroads, i Wall. Jr. (U. S.) 
164; Day 7'. Woodworth, 13 How. {U. S.) 
372. In action on covenants of warranty 
and seibin in the sale of real estate, and on 
breach of warranty of title to personal 
property, costs of a former action have 
been allowed. 3 Pars. Cont. (7 cd.) 165, 
166, and cases cited. 

5. McDonald p* Ev'ans, 3 Oregon, 474; 
Wall 7'. Covington, 76 N. Car, 150. 

6. It is said that there must be an express 
provision of law to permit the awarding of 
costs to or against one not a parly to the 
record — Patterson v. Officers, 1 1 Ala. 740 ; 
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{b) Governinent and Public Officers. — The general terms of an 
act giving costs do not include the State or national governments ; 
and in the absence of express provision, costs are not awarded in 
favor of or against them.^ And in actions of a public nature, con- 
ducted in good faith for the public benefit, costs are rarely granted 
against public officers.^ 

(^) Executors and Administrators. — Where an executor or ad- 
ministrator sues hi autre droits that is, upon a transaction arising 
in the lifetime of the testator or intestate, and fails to recover, he 
is not liable for costs, ^ unless the suit was improper and vexatious ; ^ 
but where he is sued and unsuccessfully defends, it is said that 
costs will be granted against him.® If he is compelled to pay 

Pool Horton, 45 Mich. 404; Brentlinger been changed in civil cases. 3 Cooley’s 
V. Funk, 3 J. J. Marsh. (Ky.)656; Nelson’s Black. Com. 400. 
heirs v. Clay’s heirs, 7 J. J. Marsh. (Ky.) See also Costs in Criminal Cases, this 
1 38; s. c., 23 Am. Dec. 3S7 ; Winship z\ title, 8. 

Conner, 43 N. H. 167 ; Evans z*. Rees, 2 Q. S. Cassady v. School Trustees, 94 111 , 
B. 334; Hayward v. Gifford, 4 M. & W. 5S9; Clare County z'. Auditor-General, 41 
194 — or to an appeal. Schluderberg r. Mich. 183; Houston v. Neuse River Co., 
Robertson, 60 Md. 602; Supervisors v. 8 Jones, L. (N, Car.) 476; Avery?/, Slack, 
Bristol, How. Pr. (N. Y.) 3. ^ But as to 19 Wend. (N Y.) 50. On release of a 
parties having a real interest in the suit, prisoner under habeas corpus^ costs should 
iompare Johnston?/, Mann, 21 W. Va. 15; not be given against the omcer who arrested 
Mobbs Vandenbrand, 10 Jur. U. S. 745. him under valid process, Hammond 
And the right to tax costs against parties in People, 32 III. 446. 
interest and not of record, is sometimes 8 , Hansons/. Jacks, 23 Ala. 549; Justices 
given by statute. SI auson Watkins, 93 v. Haygood, 20 Ga. S47; Harrison v, 
N. Y. 369} Elliot 3/. Lewicky, 51 N, y . Warner, i Blackf. (Ind) 385; Frogg’s 
Super. Ct. 51 ; Norton v. Rich, 20 Johns. Exrs.r/. Long’s Admr., 3Dana (Ky.), 157 ; 
(N. Y.) 475. s. c., 28 Am. Dec. 69 5 Turnham’s Exr. v. 

Costs have been taxed against the raov- Shouse, 8 Dana (Ky.), 3; s. c., 33 Am. Dec. 
ing party in proceedings to disbar an attor- 473; Caperton v. Callison, i J. J. Marsh* 
ney. State v. Kemp, 82 Mo. 313. (Ky.) 390; Ross v. Alleman, 60 Mo. 269; 

Costs have been granted against a par- Farrier v. Cairns, 5 Ohio, 45 ; Callender’s 
ty of record in an unauthorized action. Admr. v. Keystone Mut. Lf, Ins. Co., 23 
l^opkins V, Godbehire, 3 Yerg. (Tenn.) Pa. St 471; Spencer v. Strait, 40 Hun 
241. Compare Town v. Green, 32 Kan. (N. Y.), 463; McGovern v. McGovern, 50 
148. N. Y. Super. Ct. 390; Thornton v. Jett, i 

Costs have been decreed against plain- Wash. (Va.) 138; Grinstead Shirley, 3 
tiff's attorney for filing an unnecessarily Taunt 1 16. But he has been held liable 
gross and indelicate petition for divorce, — for fees as distinguished from costs. Musser 
Brown v. Brown, 4 Ind. 627; s. c., 58 Am. %h Good, ii S. & R. (Pa.) 247. 

Dec. 641, — and in certiorari against person An executor de son tort is liable for costs, 
not of record, who procured supervision to Brown v. Sullivan, 22 Ind. 359; s. c*, 8$ 
do an illegal act. Tiedt v. Carstensen, 64 Am. Dec. 421. 

la. 1 3 1. See also Scrafford v. Super- 4 , Hutchcrafts v. Gentry, 2 J. J. Marsh, 
visors, 42 Mich. 464. (Ky.) 490; Oetman r. Beardsley, 2 Johns. 

See further, Costs in Equity, this title, Ch. (N. Y.) 274; Show v. Conway, 7 Pa. St 
7. 136; Hartzell v. Brown’s Heirs, 5 Binn 

1 . Collier, Governor, v. Powell, 23 Ala. (Pa.), 138, 

579 ; Beachy v. Lamkin, i Idaho, 48 ; State 6. Perry on Trusts, sec. 891. Especially 
Kine, 41 N. H. 238; State v. Hairing- where an administrator or executor resists 
ton, 2 Tvler (Vt.), 44; U. S, v. Barker, 2 the payment of a claim or legacy without 
Wheat.(U.S.)39S;tJ. S.?/. Hooe,3Cranch good cause, will he have to pay costs, 
(U. S,), 73; “The Antelope,” 12 Wheat Bendall v. Bendall, 24 Ala. 295; Glen v. 
(U. S.) 546; United States v. Boyd, 5 How. Fisher, 6 Johns, Ch. (N. Y.) 33? s. c,, 10 
(U. S.) 29. Am. Dec. 3105 Pelham v. Taylor, i Jones 

It was considered the prerogative of the Ch. (N. Car.) 121 ; Beatly v. Cory Univer- 
king not to pay costs, and beneath his salist Soc., 39 N. J* Eq, 452; Heister’s 
dignity to receive them j but this rule has Appeal, 7 Pa. St 435. 
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costs when acting in good faith for the benefit of the estate, the 
amount will be allowed him in his accounts.^ 

When he fails in an action based on a transaction to which he 
is himself a party, he is personally liable for the costs, whether 
he prosecutes or defends.^ 

{d) Trustees^ Garnishees^ and Plaintiffs in Cases of Interpleader, 
— Courts of equity having almost exclusive jurisdiction over suits 
between trustees and ccstuis que trusty costs are governed by the 
special rules obtaining in equity.® Trustees prosecuting or de- 
fending without improper motives, and in doubtful cases, are 
generally entitled to costs out of the trust fund,^ In suits 
between trustees and strangers respecting the trust fund, costs 
are usually awarded as in other cases where no trust is involved,^ 
with the exception before made in favor of executors and admin- 
istrators; but if the prosecution is just and proper, the unsuccess- 
ful trustee may be allowed his costs out of the fund.® 

Where trustees, or other persons who are brought before a 
court as necessary parties, disclaim all interest and yield, costs 
should not be granted against them,*^ 

1 . Hardy v. Call, i6 Mass. 530 ; Morton original transaction, he cannot be presumed 
7*. Barrett, 22 Me. 2C7; Miles 2% Bacon, 4 to Icnow exactly what the case may turn 
J.J. Marsh. (Ky.) 403. An executor who out to be upon investigation, and therefore 
m good faith propounds a will, or resists a shall not pay costs ; but, on the other hand, 
caveat to vacate it, or seeks to have its where he is a party to it, and therefore 
construction settled, is entitled to have any must be presumed to know all about it, he 
costs incurred made a charge against the will be held to act upon his own responsi- 
estate, and is also sometimes allowed rea- bility, and not to saddle the estate with the 
sonable attorney’s fees. Henderson v, costs of the suit in case of failure.” Potts 
Simmons, 53 Ala. 291 ; s. c., 70 Am. Dec. v. Smith, 3 Rawle (Pa.), 361 ; s. c., 24 Am. 
590; Phillips V, Phillips, Si Ky. 32S; Dec. 359. See also Buckland v. Gallup, 
Buchanan v, Lloyd, 64 Md. 306; Compton 40 Hun (N. Y.), 6r j Gebhart v, Shindle, 
V. Barnes, 4 Gill (Md), 55; s. c., 45 Am. 15 S. & R. (Pa.) 235; Jenkins?'. Plume, i 
Dec. 1 15; Craft?;. Snook’s Exrs., 2 Beasley Salk. 207; Nicolas v. Killigrew, i Ld, 
Ch. (N. J.) 121; s. c,, 78 Am. Dec. 94; Raym. 436; Hollis Smith, 10 East, 293; 
Fidelity, etc., Co.’s Appeal, 99 Pa. St. 443. Boland v, Spencer, 8 T, R, 35S; Pauler 7*. 
Where the construction sought was only as Delander, Ander. 357? Atkey v. Heard, 
to a certain gift, it was held error to charge Cro. Car. 219. Compare Carr's Exr. v, 
the costs against the whole estate. Cook Anderson, 2 Hen. & M, (Va.) 361 ; Bull 
V, Munn, 33 Hun (N. Y.), 25. And so one Palmer, 2 Lev. 165. 
not an executor propounding or opposing a It should be borne in mind that the 

will in good faith may have his costs charged above rules are principally applicable under 
against the estate, though unsuccessful, general statutes giving costs, while some 
Chaffee?'. Baptist Convention, 10 Paige (N. States have special statutes regarding the 
Y.), 85; s. c., 40 Am. Dec. 225; Meurer’s liability for costs of executors and admin- 
Wiil, 44 Wis. 392. And a provision in a will, istrators ; and also that in equity the subject 
that a child opposing it should pay costs, is rests largely in the discretion of the court, 
nugatory. Holt Hoit,4o N. J. 'Eq. 478. 3 . See Costs m Equity, post 

% « Whenever he (an executor or ad- 4 . 2 Perry on Trusts (2d ed,), 593, and 

ministrator] brings an action in autre draiu cases cited. See Costs of Executors and 
that is founded upon a transaction which Administrators, ante, 
arose in the lifetime of the testator or in- 3 . 2 Perry on Trusts (2d ed.), 519. 
testate, and fails, he shall not pay costs; 6. a Perry on Trusts (2d ed.), 520, and 

but if for a cause to which he himself was cases cited. So of assignees for the benefit 

a party, although the fruits of the suit, if of creditors. Pettibone v, Stevens, 1 5 
successful, would be assets when received, Conn. 19 ; s. c,, 38 Am. Dec. 57 ; In re 
yet if he fails, he shall pay the costs out of Edwards, 10 Daly (N. Y.), 68. 
his own pocket . . . The reason assigned T. Adams Myers, 61 Wis.385; 2 Perry 
for it, which is, that not being privy to the on Trusts (2d ed.), 521. 
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H a bill of interpleader is filed properly and necessarily, the 
complainant is entitled to his costs out of the disputed fund, to 
he paid ultimately by the unsuccessful party ; ^ but, if it is filed 
impropcrl) and unnecessarily, the complainant must pay costs.® 

A p^andsaec who answers promptly and fully, offers no resist- 
ance, 'andi submits to the decision o{ the court, is not liable for 
i l)ut if he answers improperly, or makes a useless or vexa- 

tious resistance to the plaintiff’s demands, he must pay costs as 
other faiiini, pwirties.'*' 

(i) ih^rdians ad lit cm and Next Friends. — A guardian ad liteniy 
or the next friend ot an infant or married woman, failing in a suit, 
is personally responsible for costs.^ Where there is a fund in the 
control of the court, and the suit has been conducted in good 
faith for the benefit of the person not s/d juris, the court may 
direct the costs to be paid out of such fund,® If, upon coming 
orf age, an infant elects cither to continue or abandon a suit 
brought for his benefit during infancy, he will be liable for costs, 
and the liability of the next friend will be discharged ; but, if 
the suit was improperly brought in the name of the infant, he may 
dismiss it, and the next friend must pay costs.** 


1, Morse r. Stearns, 131 Mass. 3^9; On a dtscontinuance by plaintiff, he hfis 
Atklns<Jn 7'. Manks, I Cou. (N. Y.) 691; I>een allowed attorney’s fees. Griffiths •o. 
Canfields'. Moigan, Hopk. Ch. (N. Y.) 224; Stockmuller, 14 Phila. (Pa.) 236; Hawkins 
Thomson v. Ebbetts, Hopk. Ch. (N. Y.) r'. Graham, 128 Mass, 20. Compare "USTitt 
272 ; Aymer v. Gault, 2 Paige ( N. Y.), 2S4; v. Williams, 30 Vt. 386. 

Badeaiaa'. Rogers, z Paige (N. Y.), 209; 4 . Randolph v. Hcaslip, It Iowa, 37; 

Farley v* Blood, 30 N. H. 354; Manchester Lucas v. Campbell, 88 111 . 447. See fur* 
Print Works s'. S’timson, 2 K. 1 . 415; Spring ther, Wade on Attachment, secs. 389 and 
r. S. C. Ins. Co., 8 Wheat. (U. S.) 26S; 530. 

Aldridge ?/, Thompson, 2 BraCh. 149. So 5 . Smith v. Gaffard,33 Ala. 168; Gray 
under act Wm. iV. Duearr. Mackintosh, Gray, 15 Ala. 779; Vance f#. Fall, 48 la. 
2 D«)W. P. C. 730; Reeves 7 k Barrand, 7 364; Harper v Whitehead, 33 Ga. 138; 
Scott, 28 1 ; Cotter v. Bank of England, 3 Stew. Hust. & Wf.secs. 437 and 463. 

Moo. & S. 3 80. And it is appr^ended. The guardian or committee of an insane 
that under the statutory Interpleader pre* person, having no estate, has been held to 
vailing in some States of the Union, the be not liable for costs. Sanford 2^. Phillips, 
rule is unchanged. 68 Me. 431 ; Bulow v. O’Neal, 4 Desau. 

Where the defendant was free from fraud, (S. Car ) 394. 
a solicitor’s fee was denied the plaintiff. Costs being merely incident to the relief 
Temple v. Lawson, 10 Ark. 148. sought, an infant is not personally liable 

2 . Topp tf. Pollard, 24 Miss. 6S2 ; Blair for costs at common law. 

r . Foster, 13 N. J* Eq, 207. And where an 6. Waring v. Crane, 2 Paige (N. Y.), 797 
interpleader was wrongly filed, and a de- McElhenny’s Appeal, 46 Pa. St. 3475 Ram- 
fendant answered instead of demurring, sey v. Joyce, i McMuUan’s Eq. (S, Car.) 
and was put to unnecessary costs, he was 236; s, c., 37 Am. Dec. 550; Taner v. Ivie, 
given full costs, Shaw v. Coster. 8 Paige 2 Ves. St. 466. But where the action was 
(N. Y.), 339; s, c., 35 Am. Dec. 690. But without probable cause, or not for the 
in a like case, where the purpose of the infant’s benefit, costs will not be paid from 
defendant was served, he was decreed to the fund. Mowattr'.Carow,7Paige(N.y.), 
pay costs. Green s'. Mumford, 4 R. 1 . 313* 328; s, c., 32 Am. Dec. 641:; Pearce v* 
8. Lucas Campbell, 88 111 . 447 ; John- Pearce, 9 Ves. 547 ; Whitaker v, Mariar, t 
son 74 Delbridge, 35 Mich. 436} Washburn Cox, Cas. 285. 

Clarkson, 123 Mass. 319; Tupper v. 7 , Sparmaun v, Keim, 6 Abb. K. C. 
Cassell, 45 Miss. 352; Newlin v. Scott, 26 (N. Y.) 353; Waring w. Crane, » Paige 
Pa, St. 102 ; Gracy v. Coates, a McCord {N. Y.), 79; Anon. 4 Mad, Ch. 461. 

<S- Car.), 224 j Bullard p. Hicks, 17 Vt, 8. Bowen v* Idlcy, 6 Paige (N* Y.), 
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(/) Husband and Wife. — Since at common law the husband 
was always joined with the wife in suits against third parties, and 
had the management of the cause (except in the few instances 
where she was treated as sole), he alone was liable for costs ; ^ but 
where she can sue or be sued alone, and a binding judgment 
against her property be rendered, costs may be granted against 
her.^ 

In suits between husband and wife, when she sues out or de- 
fends against a peace warrant, or sues for a separate maintenance 
or alimony, or sues or defends in divorce proceedings, and is suc- 
cessful, she is entitled to her costs on the final disposition of the 
cause ;^'and, when unsuccessful, the prevailing opinion is, that she 
is not liable for his costs.'* Costs have been awarded to her even 
where he prevailed." 

(^) Assignors and Assignees. — The assignor of a chose in 
action is liable for the costs of a suit brought by the assignee 
in his name, and is entitled in a proper case to be indemnified 
against them.® The real party in interest has also been held 
liable, even when not made so by statute.*^ 

(A) Stockholders. — An action against stockholders is not based 
on any previous judgment against the corporation, but upon an 
original demand, and they are not liable for the costs of the suit 
against the corporation.® 

(t) Paupers. — Permission to prosecute an action in forma 
pauperis does not relieve a party from costs already accrued.® In 
one case it was said, that the object of the statute was to afford 
him an opportunity to assert his rights, but not to relieve him 


1 . Stew. Husb. ik Wf. sec. 437 and 
cases cited; Davis v. Lumpkin, 58 Miss. 

327- 

2. Musgrave r, Musgrave, 54 III. 186; 
Stew. Husb, & Wf. secs. 437 and 463. 

3 . Richardson 7 \ Richardson, 4 Port. 
(Ala ) 467 ; s. c., 30 Am. Dec. 538; Thorn- 
dike sy. Thorndike, i Wash. itSp; 2 Bish. 
Mar, & Div. secs. 365 and 394. 

4 * Richardson v. Richardson, 4 Port. 
(Ala.) 467 ; Wordz'. Word, apOa-aSi ; Fin- 
ley V. Finley, 9 Dana (Ky.), 52 ; s. c., 33 Am. 
Dec, ; Reavis v. Reavis, i Scam. (111.) 
243 ; Thatcher 3^, Thatcher, 17 111 . 66; De 
Rose V. De Rose, Hopk. Ch. (N. Y.) 100; 
Wood V. Wood, 2 Paige (N, Y.), 454; 
Garlick v. Strong, 3 Paige (N. Y,), 440; 
Martinez v. Lucero, i N. Mex. 208. See 
also Lockridge ts. Lockndge, 3 Dana (Ky.), 
2$ ; s. c,, 20 Am. Dec, 52 ; Erissman v. 
Erissman, 25 111 . 136; Decamp 2^. Decamp, 
i Green Ch. (N. J.) 294. Compare Mus- 
grave V. Musgrave, 54 ill 186. 

3 . Richardson v. Richardson, 4 Porter 
(Ala.), 467; McKay McKay, 6 Grant 
Ch. (Upp. Can.) 380. Compare Nikirk v. 
Kikirk, 3 Met. (iCy.) 4325 Snoop’s Appeal, 
34 Pa. St 233. 


Suit Money. — The costs here referred 
to are costs in the American sense, the 
limited expenses of the party for witnesses, 
writs, etc., and not that broader allowance 
often granted the wife while the suit is 
pending, and more properly known as suit 
money and temporary alimony, with respect 
to which see chap. 25 Bish. Mar. & Div.; 
Stew. Husb. & Wf. sec. 463. See title 
“Alimony,” i Am. & Eng. Encyc. of Law, 
472. Suit money fully takes the place of 
costs in New Hampshire, in divorce cases. 
Whipp Whipp, 54 N. H. 461. Costs 
in divorce proceeding have been decreed 
against a third party interfering. Black 
Kack, 5 Mont. 15. 

6. Farmer’s Bank ir. Humphrey, 36 Vt. 
554; s. c., 86 Am. Dec. 671, 

V, Davenport z', Elizabeth, 43 N. T. L. 
149; Schoolcraft v. Lathrop, 5 Cow. (N. Y.) 
17 ; Norton v. Rich, 20 Johns. (N. Y.) 473. 

8. Bailey Bancker, 3 Hill (N.Y.), iSS; 
s. c., 38 Am. Dec. ^5; Kingsland z'- 
Braisted, 2 Lans. (N. Y.) 17. See further, 
Thompson on IdabiHty of Stockholders, 
sec. 375. 

9 . Lyons Murat, 54 How. Pr. (N. Y.) 
368 ; Brown Story, i Paige (N. Y.), sSS, 
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Costa a.s affeoted by 


COSTS. 


the Amount recovered 


from liability for costs when he failed in his suit.^ But a pauper 
may recover costs, even under some statutes where he pays none.® 

5. Costs as affected by the Amount recovered. — {a) In General — 
Ordinarily the prevailinpf party is entitled to costs, though he 
recovers but a part of his demand, or a nominal sum.^ But in 
many cases the right to recover costs, or the amount of costs 
recovered, is made to depend on the amount of the verdict or 
judgment Where the verdict or judgment has been reduced 
below the amount specified in the statute by evidence of direct 
payment, the party shall not have costs but if by set-off, or 
other collateral defence, he is entitled to full costs.^ 

% Questions of Title^ etc. — Again, to discourage litigation in 
the superior courts, where small amounts are involved, costs are 
often made to depend on the court where the case is commenced, 
or to which an appeal is taken. But it sometimes happens that 
the issues are not triable in the inferior court, and resort to the 
superior court is unavoidable, and full costs must be allowed, 
although the amount recovered is trifling or nominal.® Cases 
involving the title to real estate furnish a frequent example of 
this class.’ 

X* Leggett V. Ryan, 55 Miss. 379. C<mi- costs, Mitchum z\ Richardson, 3 Strobh. 
pare Williams v. Williams, 3 Johns. Ch. IS. Car.) 254; Sadler v. Slobaugh, 3 S.& 
(M. Y.) 65; Richardson v. Richardson, 5 R,<Pa.) 385. Compare Moore Darrow, 
Paige (N. y.), $8. ii Neb. 462. Where the set-off equals or 

2. 3 Blac^ Com. 400. Compare Boo- exceeds the plaintiff’s demand, in the ab- 
shee «». Surles, 83 N. Car. 90. sence of special provision neither party will 

8. Smith Broyles, 15 B. Mon. (Ky.) receive costs, wetherred 7/. Mays, i Ex. 
4S1 ; Brandies v, Stewart, i Met. (Ky ) 395 ; 472. That defendant fails to prove a coun- 
St, Chailes O’Mailey, 18 111. 407 ; Under- ter-claim will not a^ect plaintiff’s liability 
wood V. Lacapere, 14 JUa. Ann. 276; Saun- for costs where be fails to establish his de- 
tiers 7>. Frost, 5 Pitk. (Mass.) 259; s. c., 16 mand. Whitelegge 7 /. De Witt, iz 0aly 
Am. Dec. 394; Wood Brown, 6 JJaly (X. V.), 310; Thayer v. Holland, 1 Daly 
(N. Y.), 42s ; Wall Covington, 76 N. (N, Y.), *87. 

Car. 150; Little Lockman, 5 Jones (N. 6. Where resort is had to a superior 

Car.),433j McKevnoldat%Cates,7 Humph, court for an injunction and damages, and 
(Tcnn.) 29. ' * the former is denied, a recovery of less 

Cooper t'oats, i Ball. (Pa.) 3C^; damages than the specified statutory 
Bunner f'* Ncil, x Ball. (Pa.) 457; Clark r. amount will not carry costs. Himes tv 
Askew, 8 East, 2S; Horn z*. Hughen, 8 Johnson, 61 CaU 259; Brown Delavan, 
East, 347 ; Cook 7». Johnson, 2 Price Evch. 03 Cal. 303. 

19; Fountain rv Youn^, 1 Taunt. do. When T. Esmond?'. Chew, 17 Cal. 336; Holmes 
pending tiial, the oiiginal demand is in- Wright, 36Ind. 383; Heath V.Barmour, 
crea^edby interest to the specified amount, 3$ How. Pr. (N. Y.) i ; s.c,, 53 Barb. (N. Y.) 
costs will not be given. Tuiner?'. Simpson, 414; Hunt r. Monis,7 flalst. (Tenn.) 175; 
12 Ind. 413; Bailey ?». James, 64 Tex. 546. 22 Am. Dec. 4S3; Ames v. Meehan, 03 

6. Bates r/. Kuhn, 12 Ind. 355; Hathorn Wis.408. A claim of easement, right of 

7K Cate, S Me. 74; Higgins v. Rines, 72 wav, or public highway* involves the title, 
IMe. 440; Gilman p, Burgess, iz Mass. 205; and full costs follow the event of the suit 
Hartfordr.Coop. MutCo,,l3oMass.4475 Heaton Ferris, I Johns. (N. Y.) 146; 
Burbank Willoughby, 5 N. H. I n ; Bur- Rathbone v* McConnell, 21 N. Y. 4^; 
ton Martin, 4 Mo. 200; Barry v* Mervine, Long v. Ober, 51 Vt. 73, Compare Cham- 
4 Pa. St 330; Grant p. Wallace, 16 S.& R. hers p. Wambough, zS N. J. JU S3P* So 
(Pa.) 253 > Roberts, x McCord (S. does a general denial in trespass. Crowell 

Car), 395; Kelly w. Thompson, 2 Brev. v. Smith, 35 Hun (N. Y.), 182. On the 
(S. Car.) A defence of partial failure trial a defendant cannot deprive the pl^n- 
of consideration, or breach of warranty in tiff of full costs by offering to admit his 
an acliott lor goods sold, will not ddfeat tide. Hubbcll*^. Rochester, $ Cow. (K.Y.) 
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On Pleas pnis darrein Continuance, C OSTS. 


Voluntary Non-suit, etc. 


{c) Tender. — A tender of the full amount due when kept good, 
or an offer to perform the duty required, will throw the costs of a 
subsequent action upon the plaintiff.^ And after suit brought, 
a like full tender, including costs already incurred, made by leave 
of court, will shift upon the plaintiff all liabilit}" for future costs.^ 
An offer to confess judgment or suffer default will sometimes 
have the same effect when the plaintiff fails to recover more than 
the amount of the offer.® 

6. Costs on Pleas puis darrein Continuance, Voluntary Uon-suit, Arrest 
of Judgment, etc, — A good plea pnis darrein coniimiancc admits 
that the plaintiff had a good cause of action, and defendant must 
pay costs till the time it is filed.^ Where the plaintiff accepts 
a voluntary non-suit,® or his action is dismissed on account of a 

n5; Dunckel r. Farlev, I How. Pi. (N. V.) specified statutoiy amount will not carry 
ibo. But where the title is conceded, and costs. Brooks v. Phoenix, etc., Co., iS 
a license only claimed, the title not being Blatchf. (U. S.) 1&2. A tender of the full 
in question, costs will depend on thevei- amount claimed without costs before service 
diet or judgment. Muller v, Bayard, 15 of summons, has been held sufficient. Ran- 
Abb. Pr. (N. V.l 449; Utter v. Gifford, 25 dall t. Bacon, 49 Vt. 20; 24 Am. Rep. 100. 
Ho\v. Pr, (N. Y.) 2S9. The recoid must And where a full tender without costs is 
show the title to be involved to carry full accepted, the case will not be further con- 
costs. Fowler t/. Fowler, 53 Conn. 2545 linued to award costs. Geiser z'. Smith, 36 
Lipsky r»orgmann, 52 Wis. 236. Wis. 295; s. c., 17 Am. Rep. 494. See 

1 . Saundeis v. Fiost, 5 Pick. (Mass.) further, Hand v. Phillips, 18 Neb. 593; 
259; s. c., 16 Am. Dec. 394; Seibert t'. s. c., 53 Am. Rep. 824. 

Oberle, 4 Mo. App. 565 ; StoweU v. Read, 8. Rose v. Gnnstead, 53 Ind. 203 ; Hig- 
16 N, H. 20; Holden 7*. K\naston, 2 Beav. gins Rines, 73 Me. 440 ; Bathgate ta Has- 
204. A tender of the difference between kin, 63 N. Y. 261 ; Burnett v. Westfall, 15 
the amount claimed and a valid set-off is How% Pr. (N. Y.) 420. But in Kingz^. Har- 
sufficient. Smith 7'. Curtiss, 38 Mich. 393. rison, 32 Kan. 215, that the offer must 
A tender of the proper deed and z pa rata be accompanied with a tender of the amount, 
sum of money where the land falls short of And defendant’s costs, after tender or offer 
the amount conti acted for, w'iil relie\e from of judgment, maybe set off against the 
costs in a suit for specific performance, judgment. Stone w. Wiatt, 31 Me. 409; 
Walling 7‘. Kennaid, 10 Tex. 50S; s. c., 60 s. c., p Am. Dec. 621. 

Am. Dec. 21C; Rucker 7/. Howard, 2 Bibb 4 , Hitt zf, Lacey, 3 Ala. 1045 s. c., 36 
(Ky,}f 166. Am. Die. 440; Nettles 7/. Sweazea, 2 Mo. 

A Shant V. Southern, 10 Iowa, 415; 100. So where defendant in ejectment 
Rucker 7/. Howaid, 2 Bibb (Ky.), iCfi; acquires plaintiff’s title pending the trial. 
Allen 7/. Wills, 4 La. Ann. 97; Columbian Reid z'. ilait, 45 Ark. 41. And on dis- 
Ass’n r. Crump, 43 Md. 192; Murray v, charge in bankruptcy while the suit is 
Windley, 7 Ired. (N. Car.) 20i ; s. c., 47 pending. Shaw'C i\ Wilmerdon, 2 Caines 
Am. Dec. 323; Hay 7i Ousterout, 3 Ohio, (N. Y.), 380. But the court may direct 
384; State Bank 7', Holcomb, 2 Halst. costs already incurred to be paid out of 
(N. J.) 193; s. c,, II Am. Dec. 549. Where the bankrupt’s estate* /ar/^ Foster ^ 
a mortgagee or his assignee avoids the 2 Story (U. S.), 131. 
mortgagor and his tender of interest due Release. — But on a compromise of the 

before action is commenced, the mortgagor cause of action and a general release, silent 
may make tender pending such action, and on the question of costs, no costs will be 
the former will be liable for all costs, given. Thompson Union Elevator Co., 
Noyes 7/. Clark, 7 Paige (N. Y.), 1795 s.c., 77 Mo. 520; Kimball v. Wilson, 3 N. H. 
32 Am, Dec. 620. A tender of the sum 90 ; s. c., 14 Am. Dec. 342 ; Watson 7^. 
due for work on specific property made Depeyster, x Caines (N, Y.), 66; Johnson 
and accepted after suit brought for the 7^. Brannan, 5 Johns. (N. Y.) 268, An 
recovery of the property, will not relieve agreement that either party is to pay costs 
the owner of costs, for the action was ill- should be filed in court in order to be en- 
founded when commenced. McIntyre v, forcedly it. Murphy 7/. Smith, 86 Mo. 333. 
Carver, 2 W. & S. (Pa.) 392; s. c., 37 Am. d. Burlington, etc., R. Co. w. Sater, i 
Dec, 319, After the acceptance of a ten- Iowa, 421; Reimolds Plummer, 19 Me. 
der, the recovery of a balance less than the 23 ; Dixon w. Parks, i Yes. Jr. 402. But 
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On Axrdst of Judgement 


COSTS. 


In Equity. 


change in the course of decision on the law,^ he is generally liable 
for costs. On arrest of judgment,^ or abatement of the action by 
the death of either party no costs are given, 

7. Costs m Eq[idty. — Costs in equity rest in the sound discretion 
of the court. It may fix the time when they shall be decided 
upon, and may award them to either party. The prevailing party 
is frima fade entitled to costs ; but the unsuccessful party may 
show circumstances to overcome this presumption.'*' When both 

where the action has been commenced with- difference in the question of costs.” See 
out plaintiff’s authority, or defendant has also Gray v. Gray, 15 Ala. 779; Allen 
been discharged in bankruptcy, or been tv Lewis, 74 Ala. 379; Temple v. Law- 
sentenced to imprisonment, etc,, plaintiff son, 19 Ark. 148 ; Gray Dougherty, 
is sometimes allowed to dismiss the action 25 Cal. 266; Wihiams v. MacDougall, 39 
without cobts. TauU\ Winn, 5 J.J. Marsh. Cal.So; Pearce Chastain, 3 Kelly (Ga.), 
(Ky.) 437; Town v. Green, 32 Kans, 148; 226; Blue v. Blue, 38 111 . 9; s. c., 87 Am. 
Lackey r. McDonald, I Caines {N.Y.), 116; Dec. 267; Otis v, Gardner, 105 III. 436; 
Story 2^, Hart, I Johns. (N. Y.) 143. Frisby v. Ballance, 4 Scam. ( 111 .) 287; 

1 . Coon 2^ Wilson, 113 U, S, 2685 Far- Butler v. Triplett, i Dana (Ky.), 152 j s. c., 
go Southeastern R. Co., 28 Fed. Rep. 25 Am, Dec. 136; Stilson v. Iceman, 75 
906. Me. 412; Stone v, Locke, 48 Me. 425; 

3 , Anon, Kirby (Conn,), 89; Hawley v. Kelloggs'. Kimball, 139 Mass. 296; Twist 

Castle, Kirby (Conn.), 3 18; Charlotte t*. Ba&uck, 48 Mich. 513; Sledge Oben- 
School 7^ Greenwell, 4 Gill & J. (Md.) chain, 59 Miss. 616; Black v. Black, 5 
407; Pangburn v. Ramsey, n Johns. Mont. 15; Graves Wood, 40 N, J. Eq. 
{N, Y.) 141 ; McMastm v. Vernon, 4 655 Carpenter v. Railroad, 28 N. J. Eq. 
Duer (N. Y.), 625; s. c., I Abb. Pr. 179; 390; Decker v, Caskey, 2 Green. Ch. 
Governor v. Twitty, 3 Dev, (N, Car.) 3S6; (N. J.) 446; Travis v. Waters, 12 Johns. 
Caldwell 2/. State, 2 Sneed (Tenn,), 490. (N. Y.) 500; M. E. Church v. Jaques, i 

8. Harvey v. Harvey, 87 III. 54; Cults 2^ Johns. Ch. (N. Y.) O5 j Robinson v. Crop- 

Hasklns, ii Mass. 56; Ryders. Robinson, se)', 2 Edw. Ch. (N. Y.) 138; Gooding v. 
2 Me. 127; Travis v. Waters, 12 Johns. Brown, 35 Hun (N. Y.), 153; Hess 2^. 
(N. Y.) ioo; Ofticers v. Taylor, i Dev. Beates, 78 Pa. St. 429; lake 24 Shumate, 
<N. Car.) 99; Farrier v. Cairns, 5 Ohio, 20 S. Car. 23; Snapp v. Purcell, 13 Lea 
45 } Latta 24 Surginer, 2 McCord (S. Can), (Tenn.), 693; Massing 24 Ames, 38 Wis, 
430. 285 J Brooks V. Byam, 2 Story (U. S.), 553; 

4 . In Clark 24 Reed, 11 Pick. (Mass.) Hunter 2% Marlboro, 2 Wood Sc M. ( 0 . S.) 
4^8,010 rule was carefully stated by Put- i68; Vancouver 24 Bliss, n Ves.458. 
fmm, y.: We adopt the general rule, that The heir of the holder of the legal title 
the prevailing party is to have costs as ajv to land, ignorant of a resulting trust, is 
plicable to suits in. equity as well as at law. entitled to costs when, resisting It in good 
It will be applied unless the losing party faith, he fails. New York Banks'. Cary, 39 
can show that equity requires a different N. J. Eq. 25. 

judgment. If it should appear that the Mortgagees.-— It is said that in England 
plaintiff had good reason to think the re- a mortgagee is never liable for costs, and 
spundent was liable upon equitable princi- that he should always recover them except 
pies to pay money, to perform specific where his conduct has been unreasonable 
contracts, or to nuke discovery, and it and oppressive. The first proposition 
should, upon hearing of the answer, ap- seems open to doubt, and neither part of 
pear that no such cause existed, as the the rule Is strictly followed in this, country, 
plaintiff had reason to suppose did exist, Saunders w* Frost, 5 Pick. (Mass.) 259; 
the court would not award costs against s. c., 16 Am, Dec. 394; Columbian Assn, 
him if it appeared that the respondent 24 Crump, 42 Md. 192? Detillin t'. Gale, 7 
was in such a situation as to render it Ves. 583. On foreclosure by second mort- 
probable that he was amenable to the call gagee, tne first mortgagee h^rma/nde en* 
of the plaintiff upon equitable principles, titled to costs,— Concklin w, Cocfdington, 
On the other hand, if it should api)ear that i Beas. Ch. (N. J.) 250; s. c., 72 Am. 
the plaintiff knew the whole ground, and Dec. 397; McNeil w. Call, 19 N. H. 403; 
made a claim inequity which was success- s. c., 51 Am. Dec. 188,— and a purchaser 
fully resisted by the respondent, it would of part of mortgaged premises for costs 
seem that costa should be allowed as well raia. Bates 24 Ruddick,6s Am. Dec. 774. 
in equity as at law. The mere change of BameBeBel at law. —Where the relief 
. the form should not in reason make any sought might be had as readily at law or 
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On Appeal, Error, New Trial, etc. 


COSTS, Double and Treble Costs— Security. 


Statute relied on expressly includes it;^ nor is a prosecuting- 
witness ordinarily a ** failing ’’ party to an unsuccessful criminal 
prosecution,® though it is sometimes provided that he shall be 
liable for costs when the prosecution is frivolous or malicious.^ 

9. Costs OD Appeal, Error, New Trial, etc. — The awarding of costs 
on appeal and wnt of error being sometimes in the discretion of 
the higher court, and sometimes governed by arbitrary rules, it is 
impossible to lay down rules of general application,^ except that, 
when the judgment of the lower court is affirmed in whole, the 
appellee or defendant in error is generally entitled to his costs in 
both courts.^ The granting of a new trial being largely discre- 
tionary, it is common to require the party seeking it to pay costs 
already incurred.® 

10. Double and Treble Costs. — In some cases, by special provis- 
ions, double and treble costs have been allowed by way of quasi 
penally. By the English rule, followed in New York*^ and South 
Carolina,® double costs are found by adding one-half more to* 
single costs ; treble costs thus ; i, common costs ; 2, half these ; 
3, then half the Utter.® By the Pennsylvania rule single costs 
are actually doubled and trebled.^® 

11. Security for Costs. — (a) In GcnemL — The power to require 
security for costs in courts of law depends on express enactment ; 
but it has been exercised by courts of equity independently of 

1 . Selma?'. Stewart, 67 Ala. 33S; Person amendment, etc., costs are frequently re- 
tK Ozark Ountv, Sz Mo. 491 ; Franklin quired to be paid. Melony w. Somers, 50 
County f'. Conrad, 36 Pa. St. 317; State v. Conn. 520; Pars, on Costs, 105. See also* 
Martin, xo Lea (Tenn.), 549; Prince v. Two or More TRiAts,^fA 
State, 7 Humph. (Tenn.) 137; Noyes T. Patchin Parkhurst, 9 Wend. (N. Y.) 

State, 4O Wis. 250 j s. c., 33 Am. Kep. 443; Pars, on Costs, 9. Cmpare Walker 
7x0. ?». l 5 urnh?m, 7 How. Pr. (N. y.) 55. 

0 . State Dean, 24 Kan. 53? Carter?'. 8. Stevens?^. Ligon, Harp. (S. Car.) 439. 
Hawley, Wriglit (Ohio), 333; Hansard ?». 0 . Stanniland Ludlam,4 B. k C. SS9; 
State, 5 Uum)»h. (Tenn.) 115. 2 Tidd. Pr. 9885 Bac. Abr. tit ** Costs,” c. 

8. And ^uch statutes are strictly con- But it seems to be doubted whether evei\ 
strued. /« re .Stoneljcrg^r, 31 Kan. 63B. by the English rule treble costs are not 
But where liable, costs may be taxed in his three times single costs. Abbolfs Law 
absetice. State ?*. McNinch, 87 N. Car, Dtct.j Brown’s Law Diet; Wilson v, 
56;. River, Bonn Co., 5 M. & W. 80. 

4 . Lehigh Talley R. Co. v, McFarland, 10 * Welsh v, Anthony, 16 ra. St 2i;4; 

44 N. J, L, O74. .Shoemaker ?/. Nesbit, 2 Rawle (Pa.), zoi 

5 . CBReer r. Strong, 13 111 , ( 188 ; State See further, Parsons on Costs, 9. 

Higgins 4/ N.J.L. 73; March ?». Thomp- U. In re Ahrens, 3 Bern. (N, Y.) 358 ; 

son, x Litt (Ky.) 310, Where en or is ol> Gordon Ellison, 9 Iowa, 317; s, c,, 74 
viated by ainendaient of the recoid after Am. Dec. 353. 

the case has gone al>ovc, defendant in error A bond for costs is based on a sutheient 

bhould pay cobts of the wnt and proceedings consideration to sustain a common-law ob- 
in higher court till time of amendment ligation, and will support an action though 
Ward?/. Harrison, etc., Works, 17 III. not given in the statutory mode. Brionv^ 
App. 302. A general order of reversal Kennedy, 47 Mich. 499. 
with costs to abide the event, means the A general bond for costs includes costs 
costs of both courts. Sanders v* Town- on apjjeal. Ex parte Perrin, 4? Ark. 194; 
abend, ^ How. Pr. (N. Y.) 343. Hendricks t\ Carson, 97 Ind. 245 j Bunn v, 

8# Jeffrey «/. Harsh, ^ Mich. 246; Bun- ButUff, 1 Mich. 245 Martin v, Kelly, 5^ 
taint/. Mosgrove, 25111.1525 8*c.,76 Am. Miss. 652; Traver v. Nichols, 7 Wendu 
Dec, 7S9; ward «/. Woodbum, 27 (N. Y.) 434; Smith p, Lockwood, 34 Wis^ 

CN. Y.) 344 On the allowance of a favmr, 72. See Bailey v. McCormick, aa W, Va.95, 
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Security for Costs. 


COSTS. 


Non-residents, etc. 


Statute.^ The right of the defendant to demand security for 
costs is sometimes waived by proceeding in the cause without 
such demand, after he has knowledge that he is entitled to such 
security.^ Where an order to furnish security has been entered, 
the action will be stajed until the order is complied with, or, on 
call of the case for trial, it may be dismi&sed.^ 

ib) Non-residentsJ^ — A rule requiring non-residents to furnish 
security for costs applies to plaintiffs who become non-resident 
after the commencement of the action,^ but not to those who are 
abroad but temporarily.® It does not apply to non-resident plain- 
tiffs who join in an action with residents. ‘ 

(r) Suits in Forma Pauperis. — The right to sue in the manner 
of a pauper seems to l)e limited to cases falling clearly within 
the statute; and the right to sue or prosecute an appeal in such 
manner, where security for cobts is required, has been denied.® 

A general statute does not include ti. be dismissed where secui'tvhas been filed 
State. State Tayloi , 33 La. Ann. 1 2“0 since it vva*> commenced. Stillman v. Dunk- 
The nmninal party m a suit may some lin.4S Ala. 175; Mois»=‘:. Rankin, 51 Conn, 
times lequire the party in inteiest t<J secure 326; Sutio ? . Simpson, 14 Fed. Rep. 370. 
him against costs. Buckmasterr. ILames, But in the absence of any provision as 
& 111.97 ; Iherter. Ruble, 31) Ale. 205. And to the time of filinc? security for costs, it 
frequently the pnKhain timi^ or guaidian has been held that the dstendant may ask, 
of an infant or when ii ‘espoiisi- and the plaint itt gi^e, sccuiity at aii\ stage 
ble, may be uquired to fuini&h sccuiity foi of the litigation, tf tn ^ood'fmth, 'Lee v. 
uOsfs. I Uiton Rosevelt, I Fa.ge Waller, 13 111. App. 403; Kimbaik v. 

17S; s. c., 19 Am. lice. 409; Lawicnce r. Bmndin, 6 111. App. 539; Cox v. Hunt, i 
Lawieiite, 3 Paige (N. Y.), 2G7; Wood v. Blackf. (Ind.) 1465 Cabell v. Payne, 2 J. J. 
Wood, b Wend. (N. Y.) 357; Towner r. Marsh. (Ky.) 134; Hugunin v. Thatcher, 
Towner, 7 How. Pr. (X, Y.) 3S7 ; Green v. iS Fed. Kep. 105; s. c., 21 Blatchf. (U. S.) 
Hariison, 3 Sneed (Tenn.), 131; Hawkins 497. 

V. Hawkins, 4 Sneed (Penn), 105; Pen- 3, Anderson tc Smith, 2 Mackey (D. C.), 
mngton Alvin, i Sim. At Stu. 263; Waltci i ; Burns v. Mount, 28 N. J. Eq. 24 ; New- 
s'. Salter, Mosely, 47. Compat^e Anon, i man v. Landrine, i McCarter (N. J.), 291 ; 
Yes. Jr. 409; St. John t. iesborough, i s. c., 82 Am. Dec. 249. 

Hogan (Ir.l, 41. For instances of other 4. Foreign goveinments and piinces are 
parties required to furnish security, and within the meaning of a rule requiring non- 
additional security, see Bndges v. Canfield, residents to give security for costs. Mexico 
z Edw. Ch. (X. Y.) 217 ; Conlyr. Woon- 7. Arrangois, 3 Abb. Pr. (N. Y.) 470; s. c., 
socket, etc., Inst, ii R. L 147; "Forman v. ii How. Pr. i, 576. 

Campbell, 2 Ben. {U. S.) 472. 5. Malaby 7'. liinkston, 4 Blackf. (Ind.) 

1. Newman 7'. Landrine, i McCarter 127; Haney 7*. Marshall, 9 Md. 194; New- 

(N. J.), 291 J s. c., 82 Am. Dec. 249; j Daol. man v. Landrine, i McCarter, 291 ; s. c., 
Pr. 35. ^ 82 Am. Dec. 249; Anon. 2 Dick. 776; 

2. Heflin v. Rock Mills, 5S Ala. 6135 Weeks v* Cole, 14 Ves. 5x7, Compare 

Weber 7^ Moog, 12 Abb. N. C. (N. Y.) Berry v. Griffith, i Har. & G. (Md.) 440. 
JoS; Shuttlevvorth v. Dunlop, 34 N. J. Eq. not to apply where plaintiffi became 

4SS; Goodrich 7*. Pendleton, 3 Johns. Ch. non-resident pending an appeal by defend- 
(X. Y.) 520; Long t'. Tardy, 1 Johns. Ch. ant, the judgment standing unreversed. 
(N. Y.) 203; Craig v. Bolton, 2 Brown Ch. Flint v. Van Deusen, 24 Hun (N. Y.), 440. 
fio9; Meliorucchy v. Meliorucchy, 2 Ves. 6. Green?'. Charnock, i Ves, St. 396. 

Sr. 24; Prior T'. White, 2 Molloy {Ir.),36i. 7. Jennison, 31 Ala. 392; Wood 

too late after defendant had answered, v. Goss, 24 111. 626; Jones v. Knauss, 33 
Sprague Haight, 54 Iowa, 446; Trustees N. J. Eq. 188. An order for security re- 
V. Walters, 12 111. 154. And again after fused where the nominal party was non- 
jury called. Wallace 7^. Collins, 5 Ark. resident, the party in interest being resident. 
41 ; s. c,, 39 Am. Dec. 359. Lewis v, Lewis, 25 Ala. 31 3. 

Filingsecurityfor costs is in some States 8. Bolton v. Gardner, 3 Paige (N. Y,), 
an absolute pre-requisite to commencing an 273; Campbell tf. Chicago, etc., R., 23 Wis. 
action by a non-resident, and the action may 490, 
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^taxation of Costs. 


COSTS, 


What allowed. 


12. Taxation of Costs. — (<?) IV/iat allotted. — The prevailing party 
is generally entitled to be reimbursed his necessary expenses in the 
course of the suit, either paid or for which a liability is incurred, ^ 


Xon-rcsitlents have been denied the 
fc^ht to sue as paupers. Anon. lo Abb. 
N. Cai. *X. V.) So; Christian Gouge, lo 
Abb. X. Car. iX. Y.) Sa. Ctmipare Porter 
Joi es, 6S X. Car. 320. An infant cannot 
sue ur prosecute an appeal by his ne.\t 
huend or guardian in forma panpens. 
lluHiks ?% Wuikman, 10 Heisk. (Tenn.) 
430; Cargle v. Kailroad, 7 Lea (Tenn.), 
717; Sharer C'. Gill, 6 Lea (Tenn.), 495; 
Mu'^gruve Lusk, $ Baxt. (Tenn) 6S4; 
Camfin Fulton Rose\’elt, i Paige 
(N, V.), 178. Any one may sue as a pau- 
per in admiralty. Wheatley v. Hotchkiss, 
I Sprague (U/S,), 225. 

1 . Cox V, Chaileston Ins. Co., 3 Rich, 
L. (S. Car.) 331; s. c.,45 Am. Dec. 771; 
Havnes z\ Mosher, 15 How. Pr. (X. Y.) 
316’; Clarke 7^ Linsser, i Bailey (S. Car.), 
187 ; Hopkinses. Godbehire, 2 Yerg. (Tenn.) 
241 ; Chillas v. Brooks, 5 Harr. (Del.) 60. 

A general judgment fur costs carries 
those accruing after judgment necessarily 
incurred and fi.xed by law, Dufour v. Kious, 
91 Ind. 409; Crippin v. Brown, ii Paige 
(N. Y,>,628; Peyton v. Brooke, 3 Cranch 
(U. S.), 92. 

** Disbursements” are a part of the 
** costs,” and therefore are not allowed 
when the latter are not Peet v. Worth, i 
Bosw, fX. Y.) 653; Hand v, Baare, 9 
Bosw. (N. Y.) 6S2. 

Attorneys* Fees, — Under early statutes, 
costs consisted mainly of attorneys’ fees, 
and a party conducting his own case was 
not entitled to them. Stewart v. New 
York, C. P. 10 Wend. (N. Y.) 597 ; People 
V. Steuben C, P., 12 Wend. (N. Y.) 200. 
Attorney’s fees were allowed in Lockport 
V. Fitts, 39 Hun (N. Y.), 221; Strauss v. 
Meyer, 23 Fed. Rep. (C, C, Mo.) 467 ; 
Smith w. Fisher, 3 Utah, 25; Palmeter v. 
Carey, 63 Wis. 426. And see Williams v. 
MacDougall, 39 Cal, 80. But in other 
States thw have been denied. Strawn v. 
Strawn,46 111 . 413; Cooper v, McNeil, 9 
III, App. 97 ; Witherspoon v. Musselman, 
14 Bush (Ky.), 214; Marshall Fish Co. 
Iik 6 \ey Falls Co., 5 Cush, (Mass.) 
Bullock7/,Taylor, 39 Mich. 137; Swartzel 
V. Rogers, 3 Kan, 380; Dow v. Updike, ii 


, , 5725 

& c,, II Abb. Pr. (N. Y.) 152 j State v. 
Taylor, 10 Ohio, 378, 

Fees of Offileaxs and Jttrors are proper 
costs. Swartzel v. Rogers, 3 Kan, 3805 
Case w. Price, 17 How, Pr. <N, Y.) 348; 
s.c.,9 Abb. Pr. in; Barnett v. Westfall, 
15 How.Pr, (N. y.)4305 Shed road. 


67 Mo. 687; Penn. R. Co. v. Keiffer, 22 
Pa. St, 356. 

In lihnois a sheriff is entitled to room- 
rent in which is stored attached goods. 
Walker 7'. Welch, 14 111 . 277. And without 
statutory provision he may recover for the 
care of attached goods. City Bank v. 
Tucker, 7 Colo. 220; Jones v. Thomas, 14 
Ind. 474. But see Bank v. Ottawa Circuit 
Judge, 54 Mich. 305. Referees* expenses for 
fuel, lights, and room-rent, are proper costs. 
Bailey 7^. Hanford, 10 Wend. (N. Y.) 622; 
Shultz V. Whitney, 17 Plow. Pr. (N. Y.) 
471. And the charges of a party, not an 
officer performing his work, are sometimes 
taxed as costs. Worcester Bank v. Cheney, 
94 III. 430. Compare Chicago, etc., R. v. 
Dunning, iS III. 494. See also Gregg v. 
Crabtree, 33 III. 273; Stanton County 
V. Madison County, 10 Neb. 304. 

The Fees and Mileage of Witnesses prop- 
erly subpoenaed and examined are taxable 
as costs. Diaper v. Buxton, 90 N. C. 1S2 ; 
Crippen v. Brown, ii Paige (N. Y.), 628; 
Penn. R. Co. v. Keiffer, 22 Pa. St. 356; 
Lagrosse v. Curran, 10 Phil. (Pa.) 140; 
Bagnall v. Underwood, ii Price, 510; Mil- 
ler V. Thompson, 4 Man. & G. 260. When 
the witness is called a distance from home, 
he is entitled to a day’s attendance fee for 
staying over Sunday. Muscott v. Runge, 
27 How. Pr. (N. Y.) 85 ; Schott t/. Benson, 
I Blatchf. (U. S.) 564. The necessity for 
subpoenaing a witness while temporarily 
from home must be shown to recover extra 
mileage. Mead v. Mallory, 27 How. Pr. 
(N, y.) 32; Sargent Warren, 41 Hun 
(N. Y.), 103. A witness must have been 
necessary to entitle the one calling him to 
recover his fees. Osborne v. Gray, 32 
Minn. 53; Pikez'. Nash, 16 How. Pr. (N. Y.) 
53; Irwin V. Deyo, 2 Wend. (N, Y.) 285. 

The fees of a witness properly sub- 
poenaed, though not examined, are taxable 
as costs; and the better opinion seems to 
be, that when a witness attends, and is 
examined, though not subpoenaed, his fees 
are taxable. Leigh v. Hodges, 3 Scam. (Ill )' 
15; Jeffrey v. Hursh, 58 Mich. 246; Ran- 
dolph V. Perry, 2 Porter (Ala.), 376; s, c., 
27 Am. Dec. 059; Farmer w. Storer, ii 
Pick. (Mass.) 241 ; Gunnison v, Gunnison, 
41 N. H. 121 ; De Benneville v* De Ben- 
neville, i Binn, (Pa.) 46; Lagrosse v, Cur- 
ran, 10 Phila. (Pa.) 140; McWilliams 
Hopkins, i Whart. (Pa.) 275; Albany v. 
Derby, 30 Vt. 718; Anderson v. Moe, r 
Abb. (U. S.) 299; Sawyer v. Aultman Co., 5; 
Biss. (U. S.) 165; Cummings v. Akron, etc.,. 
Co,, 6 Blatchf. ( U. S.) 50QJ Clark Ameri- 
can, etc., Co., 25 Fed. Kep. 641 ; 
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^Tazatioa of Costs* 


COSTS. 


What allowed. 


States 7 K Sanborn, sS Fed. Rep. 299. But 
as to the latter part of tbe^ proposition, 
compare CIark7>. Linsser, i Bailey (S. Car. I, 
187 ; Dreskell v. Parrish, 5 McLean {C. C.), 
241 ; Spaulding Tucker, 2 Saw. (C. C.) 
50; Woodruff V. Barney, i Bond (U. S.), 
52S; s. c., 2 Fisher’s Pat. Cas. 24 5.^ 

The fees of witnesses called in good 
faith, though neither subpoenaed nor ex- 
amined, have been allowed. Farmer v. 
Storer, ii Pick. (Mass.) 241; Wheelers'. 
Lozee, 13 How, Pr. (N. Y.) 446; Vence 
2'. Speir, 18 How. Pr. (X. Y.) 168. Co;«- 
Meagher t'. Van Zandt, 18 Nev. 230; 
Goodwin v. Smith, GS Ind, 301. A party 
testifying in his own behalf is not entitlea 
to fees. C hristy Christy, 6 Paige f X. Y. ), 
170; Logan Thomas, ii IIow. Pr. (X. Y.) 
160; Steere v. Miller, 30 How% Pr. (N, Y.) 
7; Parker Martin, 3 Pittsb. (Pa.) 166; 
Grinnell i;. Denison, 12 Wis.402. Compare 
Rogers Chamberlain, 7 Abb. Pr. (N. Y.) 
435. When he attends solely as a witness, 
however, he may recover fees. Barry z\ 
McGrade, 14 Minn. 2S6; Van Duesen 
Bissell, 29 How. Pr. (X. Y.) 481; Hanna 
V. Dexter, 15 Abb. Pr. (X. Y.) 135; Howes 
V. Barber, 10 Eng. L. & Eq. 465. As also 
when called as a witness by his adversary. 
Goodwin v. Smith, 68 Ind. 301 ; Hewlett v. 
Brown, i Bosw. (N. Y.) 655 ; s. c., 7 Abb. 
Pr. 74. 

An attorney has been disallowed fees as 
a witness in the court where he practises. 
McWilliams v, Hopkins, i Whart. (Pa,) 
275, Abbott 2^. Johnson, 41 Wis. 

239 ; and see Taaks z\ Schmidt, 25 How* 
Pr. (N. Y.) 340; Reynolds v. Warner, 7 
Hill (X. Y.), 144; Butler v, Hobson, 7 
Dowl. 157 ; s. c., 5 Bing. N. C. 12S. 

A party’s expenses in attaching his own 
witness are not taxable costs. Rosekrans 
w. McIntyre, 9 Wend. (N. Y.) 471, By a 
provision that the “costs of proving a 
document ” whose execution is not admitted 
may be taxed against the parly refusing to 
admit the execution, only taxable costs are 
meant, and not the extra expenses of get- 
ting witnesses to attend. Apperson z\ 
Mut , etc., Co., 38 N. J. L. 272. 

Interpreters’ Fees may be allowed. 
Mever zf. p'oster, 16 Wis, 294. 

Expenses of a Commission to take testi- 
mony are often allowed, — Finch 7'. Calvert, 
13 How, Pr. (N. Y.) 13 ; Cox Charleston 
Ins. Co , 3 Rich. L. (S. Car.) 331 ; s. c., 
45 Am. Dec. 771 ; Lamb v. Stone, 1 1 Pick. 
(Mass.) 537; Washington Bank?'. Boston, 
etc., Co., 6 Pick. (Mass.) 375, — including 
the fees of witnesses under the commission. 
Dunham v. Sherman, 19 How. Pr, (N. Y.) 
572 ; s. c., II Abb. Pr, 152. Compare Rou- 
mage v. Ins, Co., 12 N# J. L. 95. And the 
costs of a deposition will not be disallowed 
because the witness was in attendance on 
the trial for the other side. Hunter v. Inter- 


national R. Co., 28 Fed. Rep. 842. In 
the absence of a customary regulation the 
reasonable worth of taking the testimony 
will be allowed. The “Frisia,” 27 Fed. 
Rep. 4S0 ; Peters 7'. Rand, loS Pa. St. 255, 
Stenographers’ Fees are sometimes al- 
lowed, Wright 7’. Wilson, 9S Ind. 112; 
Reynolds 7'. Mayor, 14 Abb, Pr. (N. Y,), 176, 
note I ; Gilman 7'. Oliver, 14 Abb. Pr. 
(X. Y.) 174; Sebley 7'. Nichols, 32 How. 
Pr. (X. Y.) 182; The E. Luckland, 19 
fed. Rep. S47, Compare Bridges v, Shel- 
don, 18 Blatchf. (U. S.) 507. The cost of a 
copy of minutes of evidence on motion for 
new trial allowed. Flood v. Moore, 2 Abb. 

X. C. (N. Y.) 91. But the cost of a tran- 
script of the evidence for use in another 
trial disallowed. Hamilton z\ Butler, 30 
How. Pr, (N. Y.) 36; s. c., 19 Abb. Pr. 446. 
And a like transcript used in settling a bill 
of exceptions disallowed. James v. Em- 
mett, etc., Co., 55 Mich. 347. A party 
must pay his own costs for reporting testi- 
mony for his own convenience. Pfandler, 
etc., Co. V, Pfandler, 39 Hun (N. Y,), 191. 
Stenographers* fees were ordered to be 
equally borne by the parties in Arnoux v. 
Phelan, 21 How. Pr. (N. Y.) 88. 

Printing. — Costs of printing papers in 
a case, and briefs on appeal, are sometimes 
taxed against the failing party. Smith v. 
Smith, 30 Ala, 642; Hart v. Marshall, 4 
Minn. 552; Salter v. N. & B. R. R., 86 N. 

Y. 401 ; Clayton v, Johnston, 82 N. Car. 
423; Northampton Ins. Co.v, Stewart, 40 
N. J. E. 103 ; Chambers v, Fisk, 22 Tex. 
504; Southmayd zk Watertown, etc., Co., 
47 Wis. 517; Dennis v. Eddy, 12 Blatchf. 
(tJ, S.) 195. But the costs ot printing use- 
less and prolix matter have been disallowed. 
Wilson 7'. Railroad, 57 Mich. 155; Person- 
ette z\ Johnson, 40 N. J. Eq. 532 ; Crippen 
V. Brown, ii Paige (N. Y.), 628; Rogers v. 
Rogers, 2 Paige (N. Y.), 45S; Spang v. 
Robinson, 24 W. Va. 327. Also abstract 
of te.stimony. Hussey zk Bradley, 5 Blatchf. 
(U. S.) 216. Also testimony for conven- 
ience of court. Spaulding v. Tucker, 3 
Sawy, (U. S.) 50. Also brief for argument 
below. Bowditch, etc,, Co. v, Winslow, 3 
Gray (Mass.), 415 ; Ex parte Hughes, 114 
U. S. 54S. Compare Neff Pennoyer, 3 
Sawv. (U. S.) 335. Fees for advertising a 
sheriff’s sale are costs, — Gardner z*. Brown, 
22 Ind. 447 ; Murphy v. Jones, 7 Mo. App. 
569, — if the notice is not defective, 
Abbott 7'. Banfield,43 N. H. 152. 

Costs of Kocessary ‘Copies of deeds used 
in evidence are taxable. Inhabitants v. Mill, 
etc., Corps, 5 Pick. (Mass.) 540; Ela z/. 
Knox, 46 N. H. x6; s. c.,8S Am, Dec. 179; 
G. & C. R. R. Evansich, 61 Tex. 3. Also 
of a copy of the record for the printer. 
Botsford a Murphy, 48 Mich, 642. And of 
exceptions. Gardner ?/, Gardner, 2 Gray 
(Mass.), 434. Costs of copies of indorse- 
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taxation ot Costs. 


COSTS. 


Two or more Defendants, etc. 


5uch as fees of officers, jurors, witnesses, and mileage for the latter, 
but not his expenses in preparing his casc.^ 

(^) Two or vtore Defendants, Suits, Issues, ctc.^ 

ments and of foreign dot uments d'^allowed r . lioacb, 2 \V nod. &: M. (U. S.) 63 ; Wolf 
in Abbott t'. Johnson, 47 Wi-,. 239; Hanel Conn. Ins. Co., i Flip. (U. S.) 377. But 
V. Baare, ^ Bosw. (N. \.) 6^2. ^osts aie now taxed under act of Congress. 

TraveUmg Expenses may sometimes he Eihridge r. Jack^m, 2 Sawy. (C. S) 59S; 
allowed in equity. Dennis Eddy, 12 Gairetsou rl Chrk, 17 Blatclif. ^U. S.) 256; 
Blatchf. fU. S.) 193 ; Wooster r . Handy, 23 Troy Factui v v. t'orning, 7 Illatchf. ( U. S.) 
Blaichf. (U. S.) 112; Spaulding T. Tucker, 16; 'Tiustees r . (Ireennugh, 105 U. S. 527, 

2 Sawy. (U. S.) $0. Comiare McDonald 1. Haynes r. Mosher, i; Hotv. Pr. (N. 
z', McDonald, 45 Mich. 44. V.) 216; Ela v. Knox, 46 X. H. iG; s, c., 

Surveyors* Fees are taxable costs in par- Am. Dec. t’'9. 
tition proceedings, but are rarelv so in other 2 . Defendants. — When two or more de- 
cases. llavnesT* Mosher, 15 How. Pr. iX. fendant- ine Fie separate answers in 
V.) 216; Ela r. Knox, 46 X. H. iG; s. c, c x.d faii’% and mt to increase < ost'^, and 
SS Am. Dec. 179; Hughes t’. Prmidence aie s’uces'-fu\ thty aie entitled to their 
R, R., 2 R, I. 493; Caldwell t. M Her, 46 stjnrale custN. Garwood?'. Hartley. 39 X. 
Pa. St. 233. But see Williams ?•. Close, j \ J. Eq. 7S • Will’amss v, Cassady, 59 How. 
La. Ann. 737; Wesley r. Saigent, 3s Me. ‘Pr. <X. V 1 49c; Delaware, etc,, R. v. 
315; Andrews p, Scotton, 2 Bland. (Md * Burkao!, 40 Ilun (X. ¥.1,625; /;/ ;v Con- 
829; Whipple ?/. Cumberland, et« Cu., 3 ver, 17 X. (. . (S, Y.) 328; Royce 
Story (U. 8.1,84. J me , 2^ II n <.V. V I, 452. But see 

Pees of Exports, aboyc ordinary w'tness t lippen r. Ibowi., u Pa.ge (X. Y.), 62S. 
fees, for prepaiing plans and measurement A mI aho i»i a» of toit. O'Connell 
examining acrounts, etc., are nnt taxable r*r\aiit, T2G 232. And where only 

costs. Maik p. Buffalo, S; X. Y. iS4; MJie detcncLmt is sudessful, he is entitled 
Rathbonetx Neal, 4 La, Ann. 5O3; s. €.,50 to recto er his Ss | .irate co'-ts, and an ali- 
Am. Dec. 579. quot pait of the j >int costs. Marsh z>. 

MisooUaneous. — Costs ha\c* been ta.xed Parks, 75 Me. 356. 
for the protci-t of a bill of e\i hange. Lew is Issues. — Where there are distinct causes 
74 Bank of Kentucky, 12 Ohio, 132 ; s. c., of action in thesame suit, and each prevails 
40 Am. Dec. 469. For the expenses of a on one, <»r cross actioms, and each fails in 
**view.’’ Huntress Epsom, 15 Fed. Rep. his own, costs have been denied. Finneran 
732. For telegrams and postage already tc Courser, 31 Kan. 40S; Adams How- 
used. Hussey 7'. Bradk-y, 5 Blatchf, (U. Sd ard, 19 Fed. Rep, 3x7. Each party has 
210. And refused for future postage. Hus- been awarded costs on the issues where he 
sey 2'. Bradley, 5 Blatchf. (U. S ) 210. Ab- was successful. Acker 7’. McCullough, 50 
stract of title. Hoyt Jone.s, 31 Wis. 3S9. Ind. 4475 Sidner 7/. Spaugh, 26 Ind, 317. 
Revenue stamps on a writ. Ferguson r. And in each party has been allowed 

State, 31 N. J. L. 2S9. Unnecessary afii- costs for the part of the property with re- 
davits. Sommercamp 7>. Catlow’, ! Idaho, spect to which he was successful. Jordan 
N. S. 7r6. Cummings, 43 N. H. 13 1 ; Clark p. Keith, 

Dateut Casoa. —Costs are taxed for ex- 9Dhio, 72 ; Ackerman tv De Lude, 36 Hun 
penses of models from t!ie Patent Othce (X. Y.), 44* But where two or more issues 
necessary in evidence,— Hathaway 7’. Roach, set forth the same cau.se of action, see Bar- 
2 Wood. & M. iU. S ) 63; Hussey tv Brad- low B.xrli>w, 35 Hun (N. Y.), 50; Eu- 
ley, 5 Blatchf. (U. S.) 2x0,— and for certi- grem p. IVIyers, 54 Vt. 62S. 

Fed copies of papers forming part of record Trials and Actioas. — Full witness fees 
of prooffur final hearing. Wooster?'. Handy, and mileage are taxable in every case, 
23 Blatchf. (U. S.) 112, Costs have been though the witness is in attendance on sev- 
denied for expenses of exhibits not from eral at the same term. Robison w. Banks, 
the Patent Office, photo-lithographic sketch- 17 Ga. 21 1; Willink Reekie, 19 Wend, 
es not from Patent Office, of messenger (N. Y.) 82; Vcnce 7/. Speir, 18 How. Pr. 
bringing models from Patent Office, travel- (N. Y.) i6S; Hicks 7^ Brennan, 10 Abb. 
ling expenses of solicitors, etc. Corneby Pr. (N. Y.) 304 ; McHugh v. Chicago, etc., 
s/. Iflarckwald, 23 Blatchf. (U. S.) 248; K., 41 Wis. 79; Flores p. Thorn, 8 Tex. 
Hussey w. Bradley, 5 Blatchf. (U. S.) 210; 377. But see Bliss 74 Brainard, 42 N. H. 
Wooster s?. Handy, 23 Blatchf. <U. S.J xjs; 255; Wooster 7'. Handy, 23 Blatchf. {U. S.) 
Woodruff?:^. Barney, 1 Bond. (U. S.) 528. 112. A trial and docket fee are taxable 

Esdwral Courts. — In the ab^nce of ex- for each trial,— Lafond w. Jetzkowitz, 17 
press statutes, the federal courts follow the Abb. N. C. (N Y.) 87 ; American, etc,, Co. 
State laws in taxing costs. Ethridge t\ Sheldon, aS Fed. Rep. 217,— but not the 

Jackson, a Sawy, (u. S.) S 9 ®i Hathaway costs of a document used on several trials 
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Payme:it, etc. COSTS— CO-TEXAXCY— COTTAGE, Befinitioa. 

{c) Appeal from Taxation, — An appeal from the taxation of 
costs must be promptly taken/ and in equity is strongly disfa- 
vored at all times.® Costs can be corrected only by direct appeal 
from the order or judgment granting them/ and not by collateral 
attack, as on appeal from an order refusing a new trial/ 

13. Payment and Collection of Costs. — In the absence of a statute 
on the collection of costs, an action on the judgment is maintain- 
able;^ but they are commonly collected by issuing an execution 
on the judgment.^ JIandamus will lie to compel the clerk to issue 
an execution/ Costs are sometimes collected by means of a per- 
sonal attachment.® Where there is a second action or trial for 
the same cause, it may be stayed till the costs of the first action 
are paid,® A judgment for costs may also be availed of as a set-off 
in another action/® 

CO-TENAITCY. — See Texaxts ix Commox. 

COTTAGE. — A little house without land to itX 


unless actually paid.* Jermain r. Lake 
Shore, etc., K., 31 Hun (X. Y.l, 5^8? 
Ameiican, etc., Co. v. Sheldon, 28 Fed. 
Kcp. 217. See also CoLLf CTi< )N OF Costs. 

1 . Shepherd r, Rand, 48 Me. 244 ; s. c., 
77 Am. Dec. 225. 

a. See Cusrs ix Equity, sapra^ this 
title, 7. 

3 . Empire, etc.. Co. Bonanza, etc., 
Co,, 67 Cal. 406; Lasky Davis, 33 Cal. 
C77 ; Dooly r. Norton, 41 Cal. 439 ; Rosa 
r. Jenkins, 31 Hun (N. Y.), 384-, Burt r. 
Ambrose, it Oregon, 26. A judgment for 
C0'>ts alone, making no disposition of the 
matter in contro\ er.sy, is not a ** final ” 
judgment from which an appeal lies. Scott 
c'. Burton, 6 Tex. 322 5 s. c., 55 Am. Dec. 
7S2 j Warren 7% Shuman, 5 Tex. 441. 

4 . Stevenson r. Smith, 28 Cal. 102 ; s. c., 
S7 Am. Dec. 107 ; Crosby v, Stephan, 97 
N. y. 606. Costs are commonly taxed Sy 
the clerk, but the court below may amend 
the record to include proper items. Lewis 
V, i^oss, 37 Me. 230 ; s. c., 59 Am. Dec. 49. 
A justice must tax the costs within the 
time allowed him to enter judgment. Sib- 
ley V, Howard, 3 Denio (N. Y.), 72 ; s. c., 
45 Am. Dec. 448, 

Higgins Callahan. 10 Daly (N. Y.), 
420; Hutchinson v, Gillespie, it Exch- 
798 Cole V. Lunger, 42 N, J, L. 3S1. 

6* Beedle t/. Mead, 81 Mo. 297 ; State r». 
Wallin, 89 N. Car. 578. And so in crimi- 
nal cases. State z/, Munds, 7 Oregon, 80. 

T. Reg. Fletcher, 2 El. & Bl. 279. 

8, State w. Kunkle, 39 K. J. L, 618; 
Schoen V, Schlessinger, 7 Aub. N. C. 
fX. Y.) 399 J Colvard v, Oliver, 7 Wend. 
<X. Y. 497; Norton v. Rich, 20 Johns, 
iN, Y.) 475} Johnson, 5 Q, 335. 

But see Cochran v, Gowen, 9 Phila. (ra.) 


9 . State 7 >, Howe, 64 Ind. iS ; Somers tk 
Sloan, 3 Harrison (N. J.), 46 ; s. c., 35 Am. 
Dec. 526; l*eltier v. Receivers, 2 Green 

J*)» 391 1 Jackson 7 '. Eddy, 2 Cow. 
(N. Y.) 598; Sands v, McClclan, 6 Cow. 
(N. Y.) 582; Miller v. Giice, 2 Rich. L. 
(S. Car.) 27 ; s. c., 44 Am. Dec. 271 ; Hoare 
V, Dickson, 7 C. B. 164. But see Warren 
z\ Homested, 32 Me. 36; Daniels v, Moses, 
1 2 S. C ar. 1 30. And habeas corpus proceed- 
ings will not be stayed. People v, Mer- 
cem, 3 Hill (N. V.), 399; s. c., 38 Am. Dec. 
644. Oxi change 0/ venues a justice cannot 
demand payment of costs already accrued, 
unless authorized by statute. O’Connell 
V. Gavett, 7 Colo. 40. 

10 . Porter v, Liscom, 23 Cal. 430; s. c., 
83 Am. Dec. 76. 

Authorities. — Beames (Eng.); Brightly 
(Pa.) ; Gray (Eng.; ; HuUock (Eng.) ; Mansel 
(Eng.) ; Marshall (Eng.) ; Parsons (N. Y.& 
O.) } Pocock (Eng.) ; Saver (Irish) ; Scott 
(Eng.) } Bac. Abr. title “Costs; ” 2 Tidd’s 
Pr. p 45'-993 > Perry on Trusts, chap. xxx. ; 
2 Bishop’s Mar. & Div. chap. xxv. ; 3 Wil- 
liams’s Executors, 1895-1S99; Tyler on In- 
fancy and Coverture (2d ed.), 211-213; 3 
Wait’s Pr. 453-461 ; 3 Wait’s Law & Pr. 
(5th ed.) 850-860. 

11 . Hubbard v, Hubbard, 15 Ad. & El. 
(N. S.) 244 ; Young v, Sotheron, 2 B. ^ 
Ad. 628, n. 6. 

Properly, however, a cottage seems to 
have always^ had a small portion of land 
attached to it [fundi mcriptam porthmeu^ 
lam)y as appears also from the terms cot 
land^ cot sethland (Spelman). And now, 
according to good authority, by grant of a 
cottage, a curtilage or garden will pass as 
included. 2 Ld. Kaym. 1015; 6 Mod, 114; 
4Vm, Abr, 582; Shep, Touch, (by Pres- 
ton) 94. 



coTTo.r— I ■orscjL— cor.yc/Ls— coc/xsez. 


There is no repn_;nanre in common speech between calling a 
dwelling-house a nicssi:age in one instrument and a cottage in 
another/ 

COTTON. — In contract/ iniliclment/ insurance policy,* under 
duty laws.* 

COUNCIL. — Sec rkluxn ivw. r.nvERXMnxx. 

COUNCILS. — See Mi\ic:pvl Cokpouatjoxs. 

COUNSEL — One who ^'ivcb a<l\ ice, especially in legal matters; 

By stat. 31 E'iz. Cap. 7, no man may \iithaslave. //f-n/, that the court is pre- 
builtl such cottage for habitat! m uak'^s Le sumtet to know the oidinary meaning of 
lay unto it four acres of freehold land, ex- and is to construe them when used 

cept in market towns cities, nr within a in plea ting according to that sense. Stale 
mile of the ^ea; or for the hab‘tation of t.Booruum, 23 Miss. 477, ^ 
laborers ill mines shepherds, foresters, sail- 4 . An application for insurance on a 
ors, etc. Twenty gears'* possession of a stock of goods lepiesented that it ivas ** all 
cottage gives good title as ag.iinst the lord, of goods usually kept in a country store, 
Bnll.^N. lb 103 a, 10^, and that theie was no cotton or woollen 

The defendant, being onntr of seieral waste or rags kept in or near the property 
houses in M. Catharine’s, Itt tne rooms out to be insured.'’ The by-laws, to which the 
to several families, and ft w this w as indicted in‘-«rance w as expressly made subject, pro- 
on the statute about inmates ; but the chief vided that no building in which cotton or 
justice ruled it not a case within the slat- woollen waste or oily rags were allowed to 
ute, for the house w’as nr^t a cottage, and remain at night should be insured, etc. 
all the new buildings about town would be //c 4 /, that the keeping of clean white cotton 
liable to the same prosecution, there not rags, if usually forming part of the stock 
being four ac. res laid to any of them; and of “a country store,” did not avoid the 
he further, that the in the policy. Elliott z/. Ins. Co., 13 Gray (Mass.), 

statute for market towns would take this 139. " 

case; for in this resjiect, as far as the house* 5 . Patterns imported in 1870 made of 
are contiguous, wa/'ptn,^ is part of the cottm canvas, cut into strips of the size 
town. Kex Prattle, 1 Strange, 404. and shape for slippers, more or less etn- 

1 . Young Sotheron, z Bar. hs, Ad. broidered with worsted and silk, were du- 

638. liable under the last paragraph of the 6th 

2 . There being no precise form of words sect, of act of June 30, 1804, (13 Stat 209), 
necessary to constitute a covenant, It must which imposes a duty of thirty-five per 
depend upon the intention of the parries; cent oof valorem on “manufactures of cot* 
and to ascertain that intention, the court /t»« not otherwise provided for.” Kohlsaat 
may look, not only to the instrument, but to v, Murphy, 96 U. S. X53. 

the circumstances attending its execution. In 3872 A. imported certain goods 

A lease of a lot of ground described by manufactured of cattle-hair and cotion, the 
metes and bounds, “together with the file* latter not being the component part of 
proof briek coittm warehouse built theie- chief value. that under the last 

on, and all and singular the other appurte- paragraph, 6th sect, act of June 30, 1S64 
nances thereunto lilonging,” construed to {13 Stat. 209), which imposes a duty of 
l>e a covenant that the warehou*-© was fire- thirty-five per cent aef valorem on“manu- 
proof, it appearing that the Ic'ssees leased factures of cotton not otherwise proiided 
the premises for the purpose of procuring for,” — Arthur v. Herman, 96 U. S. 141, — 
a fire-proof warehouse in W'hich to store the distinction between “cotton braids” 
cotton, etc* Vaughn «r/. 7'. Matlock, 23 and “other manufactures of cotton not 
Ark, 9» The whole question was as to othenvise provided for,” and '‘hat braids,” 
the meaning of the words, “Cotton in has betn established and recognized by 
bales,” in Taylor v* Briggs, 2 Car. be Payne, Congress by acts of 1861 and 1862, etc. 
535. ^ Arthur 7 *. Zimmerman, 96 U. S. 125. 

A promise to pay “out of the proceeds Certain kinds of shirtings composed of 
of the first cotton White v* Chaf- linen and cotton, the latter being the mate- 
fin, 32 Ark. $9. rial of chief value and largely predorainat- 

8. Tiie statute does not specifically by ing, that they were, within the mean- 
name prohibit the trajlc rn tofton ; nor did ing of the tariff acts, manufactures of cot* 
the bill of indictment aver that eotton was ton, etc. Fisk v* Arthur, 103 U. S. 431. 
a “produce or commodity,” words us»cd “Cotton laces, cotton insertings, etc.” Steeg- 
i» the statute, and prohibited from iraific in man v* Maxwell, 3 Blatchf. (U. S.) 367. 
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Definitioa. COILXSEL — COCXT— COUXTER-CZAnL Definition. 


one professionally engaged in the trial or management of a cause 
in court ; also, collectively, the legal advocates united in the man- 
agement of a case. As distinguished from attorney^ the latter is 
employed for the management of the mechanical parts of a case, 
while a attends to the actual advocating of the cause. In 

this country the two functions are usually, if not always, united.^ 

COUNT.— A count is sometimes considered as synonymous with 
a declaration, and this was its original signification in the law- 
French ; but it is now most generally considered as a part of a 
declaration, wherein the plaintiff set forth a distinct cause of 
action.® It was originally confined to the declaration in a real 
action.® 

In criminal law the word “count*’ is used when, in one finding 
by the grand jury, the essential parts of two or more separate 
indictments, for crimes apparently distinct, are combined ; the 
allegations for each being termed a “count,” and the whole an 
“indictment.” And an indictment in several counts, therefore, 
is a collection of several bills against the same defendant for 
offences which on their face appear distinct, under one caption, 
and found and indorsed collectively as true by the grand jury.^ 

“ Counting upon ” a statute consists in making express reference 
to it, as by the words “against the form of the statute,** or “by 
force of the statute,’* in such case made and provided.^ 

CGUNTEE-CLAIH. — A counter-claim is substantially a cross- 
action by the defendant against the plaintiff, growing out of, or 
connected with, the subject-matter of the action.® A counter- 


1. “Coimsel or procure.” — A person 
cannot be indicted under the 24 & 25 Viet, 
c. 94, s. 2, for “counselling, procuring, 
or commanding ” another to commit a fel- 
ony, unless such felony be actually com- 
mitted by the other person. QuiPre^ whether 
the words “solicit and incite” in an indict- 
ment are equivalent to “ counsel, procure, 
or command,” Reg. v. Gregory, L. R, i, 
C. C. 77 ; 10 Cox, C. C. 459. One who has 
authority to prevent an illegal act being 
done, who chooses to stand by and see it 
done without exercising his authority, is 
properly^ convicted of “aiding, abetting, 
counselling, or procuring ” the oEence. 
Howells V. Wynne, 15 C. B. N. S. 3. 

2 . Cheetham v, Tillotson, 5 Johns. (N. Y .) 
43 |; 

Steph. Plead, sth ed. 30. 

4 . Boren v. State, 4 S. W. Rep. 464 (Tex.), 
quoting i Bish. Crim. Proc. §§ 421, 423. 

5 . Hart 2/. B, & O. R. K. Co., 6 W. Va. 
348, quoting Gould Plead, ch. 3, n. 3; 
whereas “pleading a statute is merely 
siaifng the fact$ which bring a case within 
it, without making mention or taking notice 
of the statute itself 5 ” and ^'‘reciting a stat- 
ute is qmting or stating its contents. A 
statute may therefore be pleaded without 


reciting or counting upon it, and may be 
counted upon without being recifed.^^ 

6. Slone v. Slone, 2 Mete. (Ky.) 340. 

“A counter-claim is a cause of action 
in favor of the defendant, upon which he 
might have sued the plaintiff, and obtained 
affirmative relief in a separate action.” 
Belleau v. Thompson, 33 Cal. 497. 

“ The X^xmcounter<laim^ of itself, imports 
a claim opposed to, or which qualifies, or at 
least in some degree affects, the plaintiff’s 
cause of action.” Dietrich z/. Koch, 35 
Wis. 626. 

“ A counter-claim is where the demand 
is against the plaintiff, and for which a 
judgment might be recovered against him.” 
Tyler v. Willis, 33 Barb. (N. Y.) 333. 

“The term ‘counter-claim ’ being new to 
the law, as well as the dictionary, judges 
have sometimes exercised themselves with 
the duty of framing a definition. The term 
itself has always seemed to me simple and 
significant, and its meaning obvious, I 
understand that when the defendant has 
against the plaintiff a cause of action upon 
which he might have maintained a suit, 
such cause of action is a counter-claim. The 
parties then have cross-demands. When 
such a cross 4 emand is interposed by the 
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Befluition. 


claim, to be available to a party, must afford to him protection 
in sonic way ag-ainst the plaintiff’s demand for judgment, either in 
whole or in part. It must, therefore, consibt in a set-off or claim 
by way of recoupment, or be in some way connected with the 
subject of the action stated in the complaint.^ As distinguished 

clefcnUaiit, there aie, in effect, canoes “It 'nay be, and no doubt is, many times 
of aLturi betuie the court lor trial in the diftiuilt to determine whether the matter 
same suit. Uoth pai ties are, in some ^ense, set up in an answer is a counter-claim or 
pla ninfs, and both defendanlb. The an- not. . . . The compound ‘ counter-claim,* 
bwtr, containing the cross-deniand, called used in the code, must be regarded, and in 
a cotinter-claim, is, in pleading, treated like m3r judgment construed, to mean an oppo- 
a complaint by the defendant against the sition claim, or demand of something due; 
plaintitf, and the reply to such an answer a demand of something which of right be- 
is hive the answer to'a complaint. Each longs to the defendant in opposition to the 
party claims attirmative relief against the ri^ht of the plaintiff. It has been found 
other. .. . Fiiun this anah^isof ati'utiUr- very dilticult to apply the term ‘counter- 
eiuim^ It i >llo\vs that it uiu.ste\i'^t against clafni* to the various actions which are 
the plaintitf as well as in iavuruf the de- daily arising in our courts; and I very 
fendant. Any otLer cause of atlnm would muJh doubt whether a more perplexing, 
not be a Hence the code, undennabie, impracticable combination of 

in defining a amuhr- /."w, commences by words could Inne been joined together in 
declaimg that it be a claim ‘evl'^ting the English language than those selected 
in favor <jf a tlcfentlaut and aaainst a plain- in tliih particular by the modern reformers, 
tiff.*’* lla\kison r. Ivcmington, 12 How. who claim to stand as sponsors to the 
i^i. (N. V.) 311, 312. piesent code.’* Silliman v. Eddy, 8 How. 

**A counter-claim is that which might Ei-iN. Y.) 123. 
have arisen out ot, or ctuud ha\ c had some 1 . ^lattoon ?». Baker, 24 How. Pr. (N. Y.) 
connection with, the original transaction, in 331. 

view of the parties, and which, at the time ^ “The counter-claim of the code is a new 
the contrast was made, in the intention of imeution. Its precise force and meaning 
the parties might, in some ev^mt, ghe one is to be fixed by judicial decisions. It ob- 
party a claim against the other for com- viously includes recoupment and a set-off 
pliance or non-compHance with ita pro\is- as between the parties to the record, and 
10ns* We refer, in this connection, of something more. It is the set-off of the 
•course, to actions ex only,’* Con- Revised Statutes, together with the set-off 

ner z^WInton, y Ind. 523, 524; ‘White z\ of courts of equity, and yet something 
Reagan, 32 Ark. aSy. more. It embraces all sorts of claims 

“The term counter-claim, according to which a defendant may have against a 
Nash, is a .sort of a novel term interpolated plaintiff, in the nature of a cross action or 
into our civil jurisprudence; it is not to be demand, or for which a cross or separate 
found either in our law or general diction- action would lie, within the limitations or 
aries ; It is a kind of mongrel or compound restrictions contained in § 150. Counter- 
woid; the term *c/nmter * is defined to be cimm is the opposite of chum. The plain- 
cuntiary to, contrary way, opposition to, tiff makes a claim in his complaint against 
etc. ; the word ‘ claim * is defined to be the the defendant. The defendant, besides his 
demand of any thing that is in pos.session defence, makes a connter-chtim against the 

of another, to demand, to require, etc., but plaintiff.’* Wolf v. E. H , 13 How. 

in its legal use it h.is been understood in a IT. <N, Y.) 85, 

ftumew hat enlarged sense, and that is, the “ A counter-claim is sometimes a mere 
rigl.t to demand of another ; thus, w’C say set-off ; sometimes it is in the nature of a 
we have a claim against another when in cross-action; sometimes it is in respect of 
fact we only mean that we have a right to a wholly independent transaction. I think 
make such claim or demand. If, then, the the true mode of considering the claim and 
defendants set up a counter-claim, it must counter-claim is, that they are wholly in- 
be such an one as they would have had a dependent suits which, for convenience 
right to sue upon,’* Great West. Ins. Co. of procedure, are combined in one ac- 

Fierce, i Wyoming, 49, 50. tion.** Winterfield v. Bradmun, 3 Q. B. H. 

“ A counter-claim Is held to be an affirm- 326. 
ation of a cause of action against the plain- To “ state any new matter constituting a 

iif, in the nature of a cross-action, and upon counter-claim** is equivalent to “present 
which the defendant may have an affirma- an affirmative claim against the plaintiff by 
tive judgment against the plaintiff,” Clark- way of recoupment or set-off.” Hay 
son r. Hanson, 60 How. Pr. (N. Y.) 48, 49, Short, 49 Mo* 143. 
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Counterfeiting Coins* 


2. Jcxisdiction, — (fi) Federal Courts. — Congress has the consti- 
tutional power to coin money and regulate the value thereof, so 
under this power it can protect the creature and object of that 
power. The coining of spurious coin is therefore an offence 
directly against the Federal Government.^ 

ip') State Courts. — The jurisdiction of the federal courts, over 
offences against the law of Congress, providing for the punishment 
of counterfeiting the current coin of the United States, is not 
exclusive of the jurisdiction of the State courts over offences 
against State laws, making it punishable to counterfeit such 
coin.® 

3. Counterfeiting Coins. — A coin is a piece of metal stamped and 
made legally current as money. A counterfeit coin is one in 
imitation of the genuine. The resemblance of the spurious to 
the genuine coin must be such that it might deceive a person 
using ordinary caution, and a conviction cannot be had for utter- 

than ten dollais, unless made payable at notes, bonds, or other securities of foreign 
one of the banks of the State, the uttering governments,” is valid. U. S. v. White, 
and publishing of counterfeit made 27 Fed. Rep. 200. 

in imitation of such prohibited bills, is % Harlan 7'. People, i Doug. (Mich.) 207 j 
still indictable. Thompson r. State, 9 Martin State, 18 Tex. App. 224; Fox 
Ohio St. 354 ; Com. v. Hensley, 2 Va. Cas. Ohio, $ How. (U. S.) 410; U. S, v. Mari- 
1 49. gold, 9 How. (U . S.) $60 ; Houston z\ Moore, 

The offence of uttering and passing 5 Wheat. (U. S.) 127; People 2'. White, 34 
counterfeit coin is nut a felony, but a mis- Cal. 1S3; Snoddy Howard, 51 Ind. 411 ; 
demeanor, although punishable by im- Che.ss v. State, i Blackf. (Ind.) 198 ; U. S. 
prisonment in a State prison. XJ. S. v. Wells, u Am. L. Keg. n. s. 424 ,* State 
Coppersmith, 4 Fed. Rep. 19S ; In re 2». McPherson, 9 Iowa, 53; Com. 7'. Fuller, 
Wilson, 18 Fed. Rep. 33 ; Wilson v. State, 8 Mete. (Mass.) 313; s.c., 41 Am. Dec. 509; 
I Wis. 1S4 ; Millers, f'eople, 2 Scam. (III.) Sizemore v. State, 3 Head (Tenn.), 26; 

233; U. S. r. Field, 16 Fed. Hep. 778; Truman, 44 Mo. 181; State 7U Bonney, 34 
U. S. 7'. Yates, 6 Fed. Rep. 861 ; tJ. S. r. Me. 223; State 2^. Antonio, 3 Brev. (S. Car.) 
Burges.?!, 9 Fed. Rep. 896. See U. S. z'. 562; State?'. Pitman, t Brev. (S. Car.) 32; 
Petit, 1 1 Fed. Rep. 58* s. c., 2 Am. Dec. 645 ; State v. Tutt, 2 

1 . IJ. S. r. Marigold, 9 How. (U. S.) Bailey (S. Car.), 44; s.c., 2 1 Am. Dec. 50S; 
500 ; Fox Ohio, 5 How. (U. S.) 410. Sutton v. State, 9 Ohio, 133. Compare Mat- 
Under the power granted to Congress to tenson v. State, 3 Mo. 421 ; Rouse v. State, 
“define and punish . . . offences against 4Ga. 136; Exp. Houghton, 8 Fed. Rep. 897. 
the kw of nations,” and tt> “ regulate com- In State v. Brown, 2 Oreg. 221, it was 

merce with foreign nations,” it can consti- however, that the authority to punish 

tutionally provide for punishing as a crime the crime of counterfeiting is exclusively 
the counterfeiting (and allied acts), within with the courts of the United States, but 
the United States, of the notes of foreign that the offence of having implements in 
banks or corporations, although such notes one’s possession adapted to the counter- 
be not the notes or money of issue of the feitingof United States coin is not included 
foreign government. U. S. v. Arjona, 7 in the crime of counterfeiting, and that 
Swpr, Ct. Repr, 628. State legislature may make such posses- 

Countejfeiiing the securities of a foreign sion an offence over which the State courts 
nation is an offence against the “law of have jurisdiction. 

nations,” within the meaning of section 8 An indictment for possessing or uttering 
of article t of the Constitution of the a forged bank bill with intent to defraud is 
United States. And it is not necessary, in not maintainable at common law, since to 
order to make a statute providing a punish- constitute the common-law cheat somebody 
ment for an offence s^gainst the law of must have been defrauded or cheated, 
nations valid, that it should describe the State v. Brown, 4 R. I. 528; s. c., 70 Am. 
offence as being one against that law. Dec. 168 •, see Com. Speer, t Va, Cas. 

Section 6 of the act of May 16, 1884, U, S. v. Hargrave, 17 lat. Rev. Rec. 

«ntitle 4 ** An act to prevent and punish (N. Y.) 391 State w. Grooms, 5 Strolib- 

xounterieltmg within the United States, of (S, Car.) 158. 
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Coauterfeiting Bills. 


ing pieces of metal which are not in the likeness or similitude of 
genuine coin.^ 

4. Counterfeiting Bills. — Falsely making, forging, or counterfeit- 
ing any note in imitation of, or purporting to be in imitation of, 
the circulating notes issued by any banking association, now or 
hereafter authorized, and acting under the laws of the United 
States ; and also the counterfeiting of United States notes, treasury 
notes, national bank currency, and other obligations and securities 
of the United States, is an indictable offence under the statutes.® 

1 . U. S. t\ Bogart, 9 Ben. (U. S.) 3x4 ; States, or foreign coin, made current by 
U. S. tK Hopkins, 26 Fed. Rep. 443; u. S. law, or current as money in the United 
2^. Morrow, 4 Wash. {U. S.) 733; 17 . S. r. States, by gilding, electro-plating, or any 
Burns, 5 McLean (U. S.), 24; U. S.2'. Mari- other process, or coloiing it so that it re- 
gold, 9 How. {U. S.) 560; U. S. V, Abrams, sembles gold, is an indictable offence, under 
ii Blatchf. (U. S.) 553; U. S. v. Bricker, chapter 24, act of Congress, Jan. 16, 1S77; 
3 Phila. (Pa.) 426. and a party so doing cannot excuse himself 

Where a coin was similar to a genuine by showing what was his intention, or that 
United States coin in size, color, milling, and he did not intend to use the coins he so 
the devices on both sides, but differed from made for fraudulent purposes, or that they 
the genuine in weight and inscriptions, it was should be so used by others, or that he was 
held to come under the statute. U. S. v. ignorant of the law. U. S. v. Russell, 22 
Plargrave, 17 Int. Rev. Rec. (X. Y.) 39. Fed. Rep. 390; U. S. v, Peters, 2 Abb. (U. 

The court will take judicial notice of the S.) 494 ; U. S. v, Moses, 4 Wash. (U. S.) 
existence of the legal coins of the United 726. Compare U. S. King, 5 McLean 
States, including those made current by act (U. S.), 

of Congress: therefore the existence of these Where a coin which had been regularly 

coins need not be proved under an indict- coined at the mint was afterwards punched 
ment for counterfeiting them. U. S. v, and mutilated, and an appeciable amount 
Burns, 5 McLean (U. S.), 23 j U.S. r.King, of silver removed from it, and the hole 
5 McLean (U. S.), 208. plugged up with base metal, or with any 

The passing of jjieces of metal, appar- substance other than silver, it is an act of 
ently gold, octagon in shape, having on one counterfeiting; but it is otherwise where 
side the de\ice of an Indian, and on the the hole was punched with a sharp instru- 
other the inscription “i dollar Cal.,” is ment, leaving all the silver in the coin, 
not indictable under § 5461 Rev. Stat. U. S. though crowding it into a different shape. 
A counterfeit coin must be in imitation of U. S. v, Lissner, 13 Fed, Rep. S40. 
and resemble the genuine coin. It will be A genuine sovereign had been fraudu- 
different where the spurious piece purports lently filed at the edges to such an extent 
to be coin of the United States, although as to reduce the weight by one twenty-fourth 
the devices with which it is impressed are part, and to remove the milling entirely, or 
so far from a similitude to the genuine as almost entirely, and a new milling had been 
to be of original design. U. S. Bogart, added in order to restore the appearance 
9 Ben. (U. S.) 314. ^ of the coin. Held^ that the coin was false 

Where a counterfeit coin is in such a and counterfeit R, v* Hermann, 4 L. R. 
shape that it cannot pass in the condition Q. B. D. 2S4, 

in which it is, unless some labor be be- A sheriff may seize counterfeit coin, fin- 
stowed upon it to make it similar to the ished or unfinished, in the possession of a 
genuine coin, the statutory offence is not person arrested by him for counterfeiting, 
complete. U. S. v. Burns, 5 McLean (U. without the aid of any statute, as a meas- 
S.), 24 ; R. V. Varley, i East, P. C. 164. ure of preventive justice. Such counterfeit 
But a party who has made false coins with coin may be detained as evidence to be 
intent to circulate them, and has carried used upon the trial of the person in whose 
the manufacture so far as to produce coins possession it is found, though another per- 
capable of being uttered as genuine coins, son may claim to be the owner thereof, and 
may be convicted of the offence described such alleged owner cannot maintain trover 
in Rev. Stat. § 5457, notwithstanding he for its recovery unless he can show that it 
intended to coat such coins with silver be- was put in its questionable shape without 
fore putting them in circulation. U. S,v. his knowledge or consent. Spalding v, 
Abrams, 18 Fed. Rep. 823. Preston, 21 v 1 9 ; s. c,, 50 Am. Dec. & 

To change, by any kind of manipulation, 2 . Rev, Stat. U, S. §§ 5413, 5414, 541 5. 
silver, copper, or any other metal, into the An indictment charging that defendant, 
jiresemblance of some coin of the United on a day named, “caused to be printed 
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5. Aiders and Abettors. — All those who take part in the work of 
counterfeitinj^ are guilty of the offence as principals. So where 
one puts the finishing-touches to spurious coin, so as to make 


three certain impressions, each in the like- 
ness of a certain part, to wit, the face, ex- 
cept the signatures, of a genuine treasury 
note of the denomination of two hundred 
twill eis of the empire of Brazil, with intent 
to defraud said empire, and other parties 
to the grand jury unknown,” charges an 
offence under a statute which prohibits 
making an imitation of any genuine note, 
bond, obligation, or other security, or any 
tart thereof^ of any £< treign government, etc. 
U. S. XK \Vhite, 25 Fed. Rep. 716. 

To utter and publish a counterfeit note 
of a private unauthorized banker, knowing 
it to be counterfeit, is an indictable offence. 
Butler x\ Cum., 12 S. & R. (Pa.) 237; s. c., 
14 Am, Dec. 679. 

A statute providing that **any one who 
shall falsely make, forge," counterfeit, or 
alter . • , any note, bond, coupon, or other 
security issued under the authority of this 
act, or heretofore issued under acts to au- 
thorize the issue of treasury notes or bonds,” 
shall be guilty of the offence, is not repug- 
nant and inconsistent in itself, and an in- 
dictment based on it will be held good. 
The words “false, forged, and counterfeit” 
in such statute, when applied to a treasury 
note, imply that it purports to be such a 
valid instrument, but is not genuine and 
valid. U. S. V. Howell, n %YaU. (C. i>.), 
432. 

It is unlawful to make and utter business 
cards in the likeness of a government bond 
or national banknote; but the penalty pro- 
vided by the statute is only recoverable by 
a ^ui iam action brought by an informer, 
and cannot be recovered by indictment at 
the instance of the government Rev. 8tat 
U. 5188,3708; U. S.z'Jaescki, 29 Fed. 
Rep, 

It is indictable under the statutes to make 
miniature photographs of United States 
treasury notes, although such photographs 
may not be calculated to deceive the public. 
Exp. Holcomb, 2 Dill. (U. S.) 292. 

it is n(*t essential in an indictment for 
counterfeiting to describe particularly the 
bills of the bank to which the forged bills 
are assimilated, as a general, and not a par- 
ticular, similitude is all that is required in 
proof. People Stewart, 4 Mich. 656; 5 
Mich. 243. 

A paper containing all the words and 
ffgures of a genuine bank bill cannot be 
considered a counterfeit if it has no other 
resemblance to a genuine bill. State v, 
McKenzie, 4a Me. 390. 

In California, the possession of blank 
and imAnished bank bills is an indictable 


offence under the statute. People v* Ah 
Sam, 41 Cal. 645. 

Cutting out the words “ one dollar ” from 
the body of a bank note, artfully adjusting 
blank paper in the space so made, and sub- 
stituting the figure five for the figure one, 
where it appears in the margin of the bill, 
with intent to defraud, is indictable under 
the statute. Haynes z'. State, 15 Ohio St. 
455 ; see State v. Waters, 2 Treadw. Const. 
(S. Car.) 669. 

The making of notes on banks which 
never existed, or purported to be signed as 
president and cashier by persons who 
never held these offices, is indictable. U. S. 
?». Turner, 7 Pet. (U. S.) 132; U. S, v* 
Mitchell, Bald. (U. S.) 366 ; U. S. v. Trout, 
4 Biss. (U. S.) 105; U. S. V, Winslow, 2 
Cranch (U. S. C. Ct.), 47 ; White v. Com,, 
4 Bin. (Pa.) 418. Compare Com, v. Boyn- 
ton, 2 Mass. 77 ; U. S. v. Brewster, 7 Pet. 
(U. S.) 164. 

Or issuing bank bills of a denomination 
which had never been issued by the bank. 
Com. x\ Smith, 7 Pick. (Mass.) 137; State 
x\ Carr, 5 N. H. 367 ; State v. Fitzsimmons, 
30 Mo. 326 i Trice v. State, 2 Head (Tenn.), 
591. 

An indictment for forging treasury notes 
need not, in terms, give them that name. 
The court will determine what they are by 
the copies set out in the indictment. U. S. 

Trout, 4 Biss. (U. S.) 105; U. S. 
Williams, 4 Biss. (U. S.) 302, 

Persons other than the officers of a bank 
are competent witnesses to prove that a 
bill which purports to have been issued by 
such bank is a counterfeit, even though such 

ersons have never seen the officers of the 

ank write, and recognize their signatures 
only from his general acquaintance with the 
bills of such bank. State z\ Tutt, 2 Bailee 
L. (S. Car.) 44; s. c., 2t Am. Dec. 506; 
Hess V, State, 5 Ohio, $ ; Com. x\ Carey, 
2 Pick. (Mass.) 47. See State zf. Cole, iq 
W is. 143. 

Testimony that a bill is counterfeit, from 
merchants who have been in the habit of 
receiving and paying away genuine bills on 
the same bank, is competent, Watson z'. 
Cresap, i B. Monr. (Ky.) 195 ; s. c., 36 Am. 
Dec, 572. 

Upon the trial of a prisoner on an indict- 
ment for forgery, in passing a counterfeit 
bank bill, the court allowed a witness to 
state, in answer to a question of the prose- 
cuting attorney, the names of persons who 
were competent judges of the genuineness 
of bank bills. B’eM, no error. HeCartneF 
w. State, 3 Ind, 353. 



Possession of Implements. CO I 'XTERFJ^^II JCCG. Possession of Spurious Coin. 

them fit for circulation, as by brightening them, he is guilty of the 
offence.^ 

6. Possession of Implements. — In many States, the possession of 
instruments and appliances adapted and designed for coining or 
making counterfeit c<nn, with intent to use the same, or cause 
or permit the same to be used in cinning or making such coin, is 
made indictable by statute.^ 

7* Possession of Spurious Coin or Bills. — The possession of coun- 
terfeit coins or bank bills, with knowledge of their spurious char- 
acter, and with intent to pass them, is a punishable offence under 
the statute,^ 

1 . Kasnick Com.,2 Va. Cas. 356. See 7% Page, i Idaho T. T14; Miller?'. People, 
also Stater. Cheek, 13 lied. (N. Car.) 114; 3 III. 233; State v. Collins 3 Hawks. (N. 
U. S. 7’. Morrow, 4 Wash. tU. S.) 733. Car.) 191 ; Bradford <\ State, 3 Humph, 

Under the Connecticut statute, aiding in (Tenn.) 370; Scott’s Case, i Kob. (Va.) 
the act of counterfeiting is widiin both the 695. See State r. Bowman, 6 Vt. 594, 
letter and reason of the statute, as much as The fact that various instruments and 
absisting in making the implements. State appliances for coining money were found 
z*. Stutson, Kirby (Conn.), 52. in defendant’s possession, may be evidence 

Two persons may be joined in an indict- of criminal participation in the counterfeit- 
ment for having counterfeit notes in their ing, unless the possession of such instru- 
possession, Hess State, 5 Ohio, 5, ments and appliances is satisfactorily ex- 

If one pass counterfeit money, and plained. U. S. Burns, 5 McLean (U. S.), 
another in any way aids and abets its pas- 23; U. S. r. King, 5 McLean (U. S.), 208; 
sage with knowledge of the spurious char- Sutton r. State, 9 Ohio, 133; U. S. 
acter of the money, a criminal intent will be Craig, 4 Wash. (U. S.) 729, 
supposed, and both are guilty. State rv The possession of an implement adapted 
Mix, 15 Mo. 153. See U. S.'?’, Mitchell, and designed to make only one side of the 
Baldw. {U. S.) 366. coin, is an offence under the statute. Com. 

So is one who assists in preparing a ?*. Kent, 6 Mete. (Mass.) 221 ; State v.Grif- 
plate from which counterfeit national bank fin, 18 Vt. 19S. 

notes are to be printed, indictable under Under these statutes the criminal intent 
the statute. U. S. tv Rossvallv, 3 Ben. mu&t be proved. People s'. White, 34 Cal. 
(U.S.)iS7. ^ 1S3. 

The lessee or occupant of a house who An averment that a defendant secretly 
knowingly permits his house to be used kept instruments for counterfeiting, sufii- 
for counterfeiting, is guilty of assisting in ciently shows a scienter, Sutton State, 
making the coin. U. S. Tarr, 4 Phil. 9 Ohio, 133. 

(Pa.) 405. 3 . Com. Price, 10 Gray (Mass.), 472; 

Where two persons are engaged in com- Com. v. Cone, 2 Mass. 132 ; Sasser sy. Ohio, 
mon criminal enterprise of uttering and 13 Ohio, 453; State zf* Benham, 7 Conn, 
publishing counterfeit bills, one of them 416; U. S. zu Bicksler, i Mack. (U, S.) 
may be questioned touching the part taken 341; State r. Washburn, ii Iowa, 245; 
by the other in the passing or redemption State ?*. Myers, 10 Iowa, 448; State p* 
of the bills. May r. State, 14 Ohio, 461 ; Pierce, 8 Iowa, 231 ; State p. Shelton, 7 
s. c., 45 Am, Dec. 548. Humph, (Tenn.) 31 ; Gabe z/. State, 6 Ark. 

Where several persons are indicted for 519. 
counterfeiting, and a foundation has been The possession of a large quantity of 
laid by proof of connection between them, spurious coin may be evidence before the 
evidence may be given on the separate jury of criminal participation in the coun- 
trial of each, that parts of the machinery terfeiting. U, S, p* Burns, 5 McLean (U. 
used by them for counterfeiting were found S.), 23 ; U. S. King, 5 McLean (U. S.), 
in the possession of others. U. S. z*. Craig, 20S. 

4 Wash. (U. S.) 729. But the possession of such bills purported 

2 . Com. p. Kent, 6 Mete. (Mass.) 221 ; to be on a bank which does not exist, is not 
State p, Griffin, 18 Vt, 198; People p. indictable. Com. s;. Morse, 2 Mass. 136, 
White, 34 Cal. 183 j State w. Brown, 2 Possession only for the benefit of another 
Oreg. 221; Bell 2/. State, 10 Ark. 586; Har- as within the statute. Sasser p, Ohio, 13 
Ian P. People, i Doug. (Mich.) 207 ; People Ohio, 453. 

p. State, o Blatchf. (Ind.) 95; Chamber- The possession in one State of counter- 
Jain p. State, 5 Blatchf, (Ind.) 513 ; People feit bank bills, with the intent to pass them- 
4C.ofL.-22 337 
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in another, is an offence under the statute. Under an indictment for possessing 
Com. Cone, 2 Mass. 132; Com. Price, counterfeit bank bills or coin, a guilty 
10 Gray (Mass.), 472; s. c., 71 Am. Dec. knowledge and intent must be proved. 
668; Clark z'. Com., x6B. Monr. (Ky.) 206. Hopkins v. Com., 3 Mete. (Mass.) 464; 

An indictment charging the defendant Hutchins State, 13 Ohio, 198; Perdue 
with having in his possession spurious and State, 2 Humph. (Tenn.), 494; Fergus v, 
counterfeit coin, need not accurately dc- State, 6 Yerg. (Tenn.) 345 ; Owen v. State, 
scribe the coin. An indictment charging 5 Sneed (Tenn.), 493- 
withthe possession of a counterfeit “dol- Under an indictment for having in his 
lar,” has been upheld upon proof that the possession counterfeit coin or bank bills, 
defendant had in his possession a counter- the intent to pass the same as good must 
feit Mexican dollar. Com. v, Stearns, 10 be proved, and also a knowledge of the 
Mete. (Mass.) 256. See also Fight v. State, spurious character of the coin or bill. 
7 Ohio, 1st pt. 180; State v. Williams, 8 Proof of possession is not sufficient to 
Iowa, 534; State v* Griffin, 18 Vt. 198; throw the burden of explaininghisposses- 
Peck State, 2 Humph. (Tenn.) 7$; State sion and his intent on the defendant. 

Keneston, 59 N. H. 36; Gentry 2/. State, Brown People, 4 Gilm. (III.) 439; 
6 Ga. 503,^ ^ State v. Morton, 8 Wis. 167. 

^ But an indictment for having in posses- A fraudulent sale of a counterfeit ccin 
sion counterfeit bank notes must specifically is competent evidence to support the 
describe them. Fergus State, 6 Yerg, charge of fraudulent possession. U. S. 2^. 
(Tenn.) 345; McMillen v. State, 5 Ohio, Biebusch, i Fed. Rep. 213. 

26S; U. S. 2^, Mason, 12 Blatchf- (U. S.) Where one was indicted for having in 
497; U-S- V, Fisler, 4 Biss. (U. S.) 59. his possession counterfeit gold-dust, with 
To an indictment under a statute, mak- intent to pass the same for the purpose of 
ing it indictable ** to have in possession ten defrauding A., knowing such dust to be 
or more counterfeit bank-bills,” etc., it is counterfeit, AM, that it was sufficient that 
no sufficient objection, that it is alleged the dust u as debased, though not to a con- 
that such bills purport to be bills of such a siderable extent, and that the government 
bank, that thev %vere payable to the bearers established a prima facie case in proving 
thereof, that they are not alleged to be simi- the spuriousness of the dust and the at- 
lar bills, that they ai*e described as promis- tempt to pass it ; that guilty knowledge and 
sory notes or bank bills, or that it is not the intent to defraud would be inferred, 
alleged that the party charged had knowl- People Page, i Idaho, U. S. 189. Com^ 
edge of the false making of them at the pare People v. Sloper, i Idaho T. 1S3. 
time of fabrication. Brown v. Com., 8 Mass. That ^ counterfeit money has been re- 
59 ; Com. V, Houghton, 8 Mass. 107 ; Com. ceived in the ordinary course of business, 
V, Whitmarsh, 4 Pick. (Mass.) 2331 Com. is a good defence to a charge of having 
V. Smith, 7 Pick, (Mass.) 137. See also counteifeit money in possession. U. S. v. 
Com. 2». Griffin, 2X Pick. (Mass.) 523, Kenneally, 5 Biss. (U. S.; 122. 

The defendants were convicted, under Evidence that other counterfeit notes 
section 5430 of the Revised Statutes, of were secreted in the prisoner’s house, about 
the offence of having in their possession an the time he was arrested, is admissible 
instrument engraved and printed after the upon the trial of^ an indictment charging 
similitude of an obligation issued under him with having in his possession certain 
the authority of the United States, with notes, knowing them to be counterfeit, 
intent to sell or otherwise use the same. Hess®/. State, 5 Ohio, 5; s. c., 22 Am. Dec, 
The alleged fraudulent instrument, though 767. 

in the similitude of a United States bond, Upon the trial on an indictment for hav- 
was not, nor did it purport to be, executed in^ possession of spurious bank notes w 
or signed. The court, in granting a new guilty intent, it is not competent for th-* 
trial, Aeitf that the words of the statute, State to prove that appliances and mate- 
**any obligation or other security,” must rial for the manufacture of spurious coin 
be construed to mean an executed instru- were found in the possession of the accused 
ment, or one which on its face purports to in order to show his knowledge of the 
be executed, and that it appearing that the “ counterfeit character *’ of the notes, his 
alleged fraudulent obligation or security ** control and use” of the same, or his 
is not an obligation or security at all, with- ** criminal intent as to their use.” The 
in the meaning of the statute, a conviction extent of the rule in such case is to admit 
cannot be sustained, though the paper, in in evidence for the above purposes the 
its body and general form, be made after fact of possession bj^ the accused of other 
the similitude of a United States bond, counterfeits similar in kind to those men- 
It is for the court to determine whether the tioned in the indictment. Bluff $/ State, 
case made is within the statute. U. S. v, 10 Ohio St, 547. 

Williams, I4 Fed. Rep. 550; U. S. v. The possession by defendant’s wdfe of 
Bprague, H Biss. (U. S.) 376. fragments of bank notes, apparently cut 

338 



uttering. 
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Uttering. 


8, Uttermg. — To offer, whether accepted or not, a counterfeit 
coin or bank bill, with a representation by words or actions that 
the same is genuine, is an uttering under the statute.* 

for the purpose o£ making alterations simi- lo Ind. 372; King v, Franks, 3 Leach Cr. 
lar to those for which deteiidant is indicted, L. 644. Combat c People z\ Stewart, 4 Mich, 
is not competent endence against him. 656. 

People Thoms, 3 Abb. App. Dec. (N. V.) An indictment charging a person with 
571, having counterfeit bank notes in his pos- 

An indictment for having counterfeit session, and with making a sale of them, 
money in possession need not describe the need not aver that the sale was for a con- 
bills with the same minuteness as is re- sideration, or to the injury of any one. 
<3uirecl in an indictment for passing coun- Hess v. Stale, 5 Ohio, 5; s- c., 22 Am, Dec. 
terfeit bills. Junes ?». State, 11 Ind. 357. 767. 

In an indictment for having counterfeit Having in possession counterfeit bank 
bank bills in possession, the fact that such notes for the purpose of selling, bartering, 
bills are destroyed, or are in the prisoner's or disposing of the same, and having such 
pos'-ession, is a*good excuse for the want of bank notes in possession with intent to 
a particular description of the notes. Armi- pass the same to an innocent pen^^on as 
tage V, State, 13 Ind. 441. true and genuine, are dilferent and distinct 

tinder an indictment for having counter- offences, and proof of the one will not bup- 
feit money in his possession, the court may port an indictment for either of the others, 
permit experts to testify to the false charac- Hutchinst'. State, 13 Ohio, 19S; Vaiwalken- 
ter of bank bills without requiring proof burg?*. State, a Ohio, 404. 
that there is a bank in existence issuing Under a statute making the sale or bar- 
genuine bills, of which those in question ter of counterfeit coin a misdemeanor, a 
might be counterfeits. Jones v. State, ii person who sells knowingly spurious coin 
Ind. 357. is indictable, even though the buyer is 

1 , State V. Horner, 48 Mo. 520; Com. not aware of the spurious character of 
V. Searle, 2 lUnii. (Pa.) 332; U. S- z\ the coin. Leonard v. State, 29 Ohio St. 
Mitchell, I Baldw. (U. S.) 3 ( 36 ; R. v. 408. 

Franks, 2 Leach, 644; K. v, Welch, 2 Den. Imitation or resemblance must deceive 
C. C. 7$. persons of ordinary observation in order to 

And it does not matter whether it Is given sustain a conviction for passing a counter- 
in charity or in payment for illegal transac- feit bank note. Dement State, 2 Head 
tions. Stale v, Beeler, i Brev. (S. Car.) (Tenn ), 505; s.c., 75 Am. Dec. 747; People 
482; R. V, Ion, 2 Den. C. C. 4S4; R. v, Osmer, 4 Park. Cr. (N. Y.) 242; U. S. 

, I Cox, C. C. 250. I’urner, 7 Pet. (U. S.) 132 ; U. S. x'. Burns, 

Pledging a counterfeit bill with the inten- 5 McLean (U. S.), 23; U, S. tf. King, 5 
ti on to redeem it, is not passing it under the SicLean (U. S.), 208; Clarke zf. State, 8 
statute. Gentry v. State, 3 Yerg. (Tenn.) Ohio St. 630; State v, McKenzie, 42 Me. 
451. 392. 

But a counterfeit coin or bank bill is not Passing counterfeit money by an agent 
passed until it is received by the person to employed for that purpose is the same as 
whom it is offered. Com. t*.‘Searle, 2 Binn. if tlic money had been passed by defendant 
(Pa.) 332; People v, Tomlinson, 35 Cal. himself. U. S. r. Morrow, 4 Wash. (U. S.) 
503; U. S. V, Mitchell, Bald. (U. S.) 366; 733; Com. x». Hill, ii Mass. 136. 

Perdue v. .State, 2 Humph. (Tenn.) 494. One receiving counterfeit money is bound 
See McGregor 7', State, !(> Ind. 9; Com. s', to use due diligence in ascertaining its 
Hall, 4 Allen (Mass.), 305. ^ character, and in notifying the giver, pro- 

Seliing. — U nder a statute which makes vided the latter was ignorant of its character, 
it an offence to “ utter, pass, and publish ” and paid it in good faith. Atwood r. Corn- 
counterfeit notes, without requiring in terms wall, 28 Mich. 336 ; s. c., 15 Am. Rep. 219; 
that they should be passed as ” true,” a con* Raymond v, Baar, 13 S. & R. (Pa.) 318; 
viction maybe had upon evidence that they s, c., r$ Am. Dec. 603; Cucier v, Pennock, 
were sold as spurious notes with intent that 14 S. & R. (Pa.) 56. 
they should be passed to the public as good A party pacing a debt with a counterfeit 
notes; and it makes no difference that bill is liable immediately upon an implied 
there is another statute which specially pro- promise or warranty that it was genuine, 
vidcs a punishment for ** selling ” spunous whether he knew it to be counterfeit or not, 
notes. U. S.7'. Nelson, 1 Abb. Jl 3 , 8.) 135; and a return of the bill before bringing the 
State 7^. Wilkins, 17 Vt. 151 ; Hopkins v, action is unnecessary, the bill being worth- 
Com., 3 Mete. (Mass.) 460; 464; Bevington less. Watson v, Cresap, i B. Monr. (Ky.) 
*&, State, 2 Ohio St i6o; Wilkinson State, 195; s. c., 36 Am. Dec. 572. 

889 



trtteriag. 


COUNTERFEITING. 


Scienter^ 


(d) Scienter. — The crime of passing counterfeit money consists 
of knowingly passing it.^ 

1 , Pigman v. State, 14 Ohio, 555. And be identified with the respondent in general 
see U. S. V. Roudenbush, i Baldw. (U. S.) appearance. People v. Clarkson, 56 Mich* 
514. 164. 

An indictment alleging in words o£ the Under an indictment for passing coun- 
statute that the defendant feloniously, and terfeit coin, evidence of the possession of 
with intent to defraud, did pass, utter, and counterfeit bank bills is not admissible ti> 
publish a falsely made, forged, counter- show scienter. U. S. v. Goughnour, 2 
feited, and altered obligation of the United Pittsb. (Pa.) 369; U. S. v. Royer, 3 Haz. 
States; but not further alleging that the Pa. Reg. 289. 

defendant knew it to be false, forged, coun- To prove guilty knowledge on the part 
terfeited, and altered, — is insufficient, even of one who passed a counterfeit bank bill,, 
after verdict. U. S. v. Carll, 105 U. S. 61 1. evidence may be introduced of the passing 
Evidence of the scienter being given by of other bills by the same party about the 
the State, it is competent for the defendant same time, knowing them to be counterfeit, 
to rebut it. This he could do by facts and as having a direct tendency to prove such 
circumstances tending to show that he sup- guilty knowledge. Com. tj. Woodbury, 
posed the bill was genuine, that it was so Thach. Cr. Cas, (IMass.) 47 ; Com. v. Bige- 
in fact, or that he resorted to the ordinary low, 8 Mete. (Mass.) 235; Com. v. Percival, 
and approved sources of information to Thach. Cr. Cas. (Mass.) 293; Bersch v.. 
ascertain its character, as that he examined State, 13 Ind. 434 ; s. c., 74 Am. Dec. 263; 
the “Counterfeit Detector** to ascertain Steele r'. State, 45 111 . 153; Com. v. Price, 
whether it was good or bad. State v. 10 Gray (Mass.), 472; s. c., 71 Am. Dec. 
Morton, 8 Wis. 167, 66S; Com. v. Stearns, 10 Mete, (Mass.) 256; 

Drunkenness at the time of passing State v. Tindall, 5 Harr. (Del.) 48S ; State 
alleged counterfeit money is a circumstance v. Williams, 2 Rich. L. (S. Car.) 41S ; s. c., 
proper to be submitted to the consideration 45 Am. Dec. 741; State v. Houston, i 
of the |ury, and should have its just weight Bailey (S. Car.), 300; U. S. v. Noble, 5 
in determining whether the accused knew Cranch (U. S.^ 371; U. S. v. Doebler, 1 
the bill to be counterfeit. Pigman v. State, Baldw. (U. S.) 519; Slate v. McAllister, 24 
14 Ohio, 55S« U. S. v. Roudenbush, 1 Me. 139; People z\ Frank, 2S Cal. 507; 
Baldw. 517. State v. Brown, 4 R. I. 528 ; s. c., 70 Am* 

To prove that prisoner knew bill to be Dec. 16S; State v. Van fiereten, 3 N. J. L* 
counterfeit at the time he passed it; evi- 672; State v. Robinson, 16 N. J. L. 507; 
dence that, before and after he passed it, Van Doren r. Van Doren, 2 Penn. (N. J.) 
he was in company with another person 697; s. c.,4 Am. Dec. 408; Finn z'. Com., 
shortly before and after the latter passed 5 Rand. (Va.) 701 ; Martin’s Case, 2 Leigh 
counterfeit bills of the same bank, — is ad- (Va.), 745; Hendrick’s Casie, 5 Leigh 
missible for the purpose of showing that (Va.),707. Stater. Cole, 19 Wis* 

the two had formed a conspiracy to put off 142; Morris v. State, 16 Miss. 762 ; Stalker 
counterfeit bills. And if such conspiracy r. State, 9 Conn. 341. Even though indict- 
between the prisoner and his confederate ments have been found upon such utterings* 
is established, the latter’s acts in passing and acquittals, or convictions had upon 
the counterfeit bills go as far to show the them. McCartney v. State, 3 Ind. 353 ; 
former’s knowledge that the bill passed by s. c., 56 Am. Dec. 510; Com. r. Stearns, 10 
him was spurious, as if he had passed the Mete. (Mass.) 256. 

other bills with his own hand. State r. So are declarations of defendant made 
Spalding, 19 Conn. 233; s. c., 48 Am. Dec. at time of passing other counterfeit bank 
158. See Martin’s Case, 2 Leigh (Va.),745. notes than that charged in the indictment, 
Testimony of this nature, althougn admissible toshow guilty intent, — McCart- 
sometimes admitted to show guilty knowl- ney v. State, 3 Ind. 353; s. c., 56 Am. Dec. 
edge on the part of a party charged with 510; States'. Smith, 5 Day (Conn.), 175; 
uttering counterfeit money, caunot be ad- s. c., 5 Am. Dec, 132 ; Com, w. Edgerley» 
mitted for the purpose of showing that the 10 Allen (Mass.), 184. Compare People 
money uttered was counterfeit. Payson p. Stewart, 5 Mich, 243,— and evidence of the 
Everett, 12 Minn, sn. And see State p . fact that at the same time he had in his 
Odel, 2 Treadw, <S. Ciar.) 758, possession other similar counterfeit coinsy 

In a prosecution for passing counterfeit — Stalker z/. State, 9 Conn. 343 ; Pedple p^ 
money, It is relevant to the question of Farrell, 30 Cal. 310,^ or tools and instru- 
gttilty knowledge to show that on the same ments for coining. State p . Antonio, 5 
evenmg and in the same town there were Brev. (S. Car.) 562. 

<(Wher instances of the same offence, even Evidence of passing a counterfeit note of 
though the person guilty of it could only another bank, at another time, is not admis- 
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COLWTRRP^RT, 


Definition. 


COTJNTEEPAET. — One of two corresponding copies of a written 
Instrument. When the several parts of an indenture are inter- 

sible to support an inc!ictmeut f<ir pasNjna; on^ if repeated in the body thereof, 
a counterfeit note, U. S. v, RMiidLubu^h, Ccm. r. 2 Gray (MassJ, 70. 

1 Baldw. (U. h.) 51^. Bat it is n >t improper m such indictment 

Evidence. — If t'le jury me satisfied tln.t tisatout the names and residence of the 

the defendant uttcicd inp \mc.nt a »d pat e%ia\eis as tliC same appear upon the 
away the note described in tiiC ind’ctmcrt, maigin of tlicbul. Thompsrn r. State, 9 
that it v\as forced and false, and that t ede- Oido St. 354. And see BucklandV Case, 6 
kndaiit kiww it to be so, a A put it upon Leigh 732. 

the person named in the indictniert, \\*th A slight a^d ui^important variance, how- 
the intent to dUraud hhn, 11 :> c’h^ r pi ant is ever, as w rerc the same sound is preserved, 
neccssaiyof the existciiceof t!ie ba^ IcUi m and tae sense not taarged, will not make 
which it purported to he. McCarlacy r. the indictment iiva> J. May z. Sta+e, 14 
State, 3 Tnd. 353; s. c., 56 An. Dec, 510; C)h‘o, .jor ; H iton z\ St.tte, 2 Ohio St. 
Junes z\ State, *n lui. 3^0; Sta*e llay- 562; .-t z. State, 20 Ark. 70. Com- 

tien, 15 N. il. 335; rei»,/e r, <. !ir.dwick,'2 Purler r. State, 15 lad. 433. 

Park, Cr. (N. iGj ; People r. Peahofh’, In an indit tntnt tor passing counterfeit 
25 Wend. (\. YA 472; IVjpIe t, IVvk, money, the nu.ue uf the jiarty to wh(»m it 
21 Wend. (N. V ) 3^0; Kcnuc Iv t'. ♦ 01 1., was jUssed siiould be stated it known; and 

2 Mete. (Kv.) 36; U. S. 7’. Miuhdl, i if unkruwn, th's faui should be stated. 
Bahlw. (U. S.) 306; Sutc r. QiiC, 19 W’s. Buckley r. Sta^e, 2 Greene (Iowa), 162; 

I ; Cum. 7 ». Smith, 6 S, 6 ^ U. (Pa.) cf S; Gabe 7. State, b Aik. 519. 

liubbs State, 9 Mu. 855. G ;// '> o-a State An irdictmeut whicn names the person 
Tc Brown, 4 K. 1 . 52$; s. c., 70 Vin. Dec. whom the accused intended to detraud by 
16S; State I'. Twittv, 2 Hawks (X. Car.), the passing of the counterfeit coin, need 
24S ; State z\ Mortun, S Wjs. 352 ; State r. nut also name the peison to w^hom the coin 
Xfwlaud, 7 Iowa, 242; s. c., 71 Am. Dec. was pa» cd. U. S. r. Benjandie, i Woods 
.444; Com. 7/. Simunds, n Giav (Ma^s.), (U. H ), 294. See also U. S. v. Dicksler, i 
306. And see Sa^ser'’^ Ohio, 13 01110,453; Mack. {U. S.) 341. 

Com. T'. Carev, 2 Pick. (Mass.) 47 ; Benson Under an indictment charging uttering 
z/. State, 5 Minn. 19; White 7c Com., 4 and publishing coin current by law, usage, 
Binn. (Pa.) 41S; Com. v. Whitmarsh, 4 or custom, time is an ingredient of the 
Pick. (Mass.) 233; State z>. Van Hart, 17 offence; and an indictment for counterfeit- 
N. J. L. 327 ; Com. v. Houghton, S Mass, ing such coin, in which the time Is not 
107; State 7/. Ward, 2 Hawks (N. Car.), stated, is defective. Nicholson?'. State, 18 
443; Murray’s Case, 5 Leigh (Va.), 720. Ala. 529; .s. c., 54 Am. Dec. 16S. Compare 
'Where, under an indictment for uttering State C'. Shoemaker, 7 Mo. 177. 
a counterfeit bank bill, a design to defraud P'or the purpose of showing that the 
an individual is set forth, it is not necessary defendant, in an indictment for uttering and 
to allege the existence of the bank of which passing as true a counterfeit bank bill, has 
at purports to be a bilk Com. ?». Carey, 2 made contradictory statements as to the 
Pick. {Ma.ss.) 47; State 7^. Hayden, 15N. H. person from whom he received it, an affi- 
355. But see De Bow z;. People, i Den. davit is admissible, made by him at a pre- 
<X. y.) 9, vious term, setting forth that an absent 

An indictment for passing counterfeit witness would testify, if present, that he 
bank bills must profess to set out, not the lent the bill to defendant, and that, so far 
effect, purport, or substance of the bill, but as he knew, the defendant was ignorant of 
an exact copy of it. State v, Atkins, $ the fact that it was counterfeit. Com. 
lUatchf. (Ind.) 45S; Griffin State, 14 Starr, 4 Allen (Mass.), 301. 

Ohio St. 55; Com. z\ Clancy, 7 Allen An indictment for the possession of 
(Mass.), 537. Compare State w. Smith, 31 counterfeit coin charged that the defendant 
Mo. 120. “wilfully, feloniously, and knowingly did 

But the number of a bank bill, and the have in their possession,” etc. Neld^ that 
figures in the margin marking its amount, their knowledge of its spurious character 
or ornamental devices found on the bill, are was as directly affirmed as their knowledge 
not parts of the bill, and need not be set that it was in their possession, and that the 
out. Com. ZK Bailey, i Mass. 62 5 U, S. v» knowledge of both facts was sufficiently 
Bennett, 17 Blatchf. (U. S.) 3575 Com. v* affirmed. The circumstance that the affir- 
Stevens t Mass. 303; Com. v, Taylor, 5 mation was made in respect to the two 
Cush. (Mass.) (1055 Hampton v. State, § facts in connection, did not vitiate or 
Ind. 336; Griffin 7/. State, 14 Ohio Si. 55. weaken the force of the allegation as to 
The name of the State in the upper each separately. People v, Stanton, 39 
{margin of the bill must, however, be set Cal. 698. 
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COUNTER^PLEA— COUXTERSIGN-- COUNTRY, 


changeably executed by the several parties, that part or copy 
which is executed by the grantor is usually called the original^ and 
the rest are counterparts A A counterpart is, properly, executed 
by the grantee only, and is not strictly the same as a duplicate. 

COUNTER-PLEA. — See Pleading. 

COUNTERSIGN. — To countersign is to sign what has already 
been signed by a superior, to authenticate a writing.® 

COUNTING-HOUSE. — A counting-house, according to the com- 
mon understanding of mankind, is a part of a house devoted to 
purposes of commerce, — a room or set of rooms appropriated by 
merchants, traders, and manufacturers to the business of keeping 
their books, accounts, letters, and papers. It, therefore, need not 
be an entire house.’* 

COUNTRY. — The term country in its primary meaning signifies 
place, and, in a larger sense, the territory or dominions occupied 
by a community, or even waste and unpeopled sections or regions 
of the earth ; but its metaphorical meaning is no less definite and 
well understood ; and in common parlance, in historical and geo- 
graphical writings, in diplomacy, legislation, treaties, and inter- 
national codes, not to refer to sacred writ, the term country is 
employed -to denote the population, the nation, the state, the 
government, having possession and dominion over the country.^ 
The word country, in the revenue laws of the United States, has 
always been construed to embrace all the possessions of a foreign 
State, however widely separated, which are subject to the same 
supreme executive and legislative control.® A State, however, 
may with propriety be called a country ; and in certain cases, when 

1 . 2 Bl. Com. 296; I Steph. Com. 4S3. though separated from the principal estab- 
Doe dent, Wright r. Smith, 8 Ad. & lishmcnt, or mother country, naturally be- 
EH, 263. comes* a part of the State, equally with its 

8. People V, Brie, 4 N. Y. St. Rep’r, 759, ancient possessions. Whenever, therefore, 

4 . Piercy t>, Maclean, L. R. 5 C. P. 252, the political laws or treatise make no dis- 

256, 25S. For decisions as to cases coming tinciion between them, every thing said o£ 
within that definition under the .statute 7 the territory of a nation ought also to ex- 
& 8 Geo. IV. c. 29, s 15, see Reg. r*. I*otter, tend to its colonies.’ ( FaUe/, B. i, ch. t 8, 
3 Den. C. C. 235 ; Temp, k M. 561 ; 15 Jur. § 210.) The whole of a country possessed 
498; 4 Eng. L. ^ Eq. 575; 20 1 .^ J. n. 8, by a nation, and subject to its laws, forms 
M.C. 170; under the Municipal Corp. Act, its territories, and it is the common coun- 
5iS£ 6 W, IV. c. 76, .s. 9; AVCrcvh, 3 B. & try of all the individuals of the nation. 
S. 459; and under 2 Wm. IV, c, 45, s, 27, B, i, ch. 19, § 211 )” 

Piercy 7^. Maclean, L. R. 5 C. P. 352, 6. Stairs t\ Peaslee, 18 How. {U. S.) 526. 

5 . u. S. V, Ship Recorder, i Blatch. "Congress certainly could not have m- 
{U. S.) 223; 5 Leg. Obs. 2S6. “Thus tended to refer to mere localities or geo- 
Vaiteimy^, ‘The term country seems to be graphical divisions, without regard to the 
well understood by everybody. However, State or nation to which they belonged; 
as it is taken in different senses, it may not for, if the word country were used in that 
be unusefnl to give it here an exact defini* sense, the law furnishes no certain and fixed 
tion. It commonly signifies the State of limits to guide the appraisers in determin- 
which one is a member,* * In a more con- ing what are its principal markets ; and it 
fined sense this term signifies the State, or, would often be difficult to decide whether 
even more particularly, the town or place the market selected by appraisers, to regu- 
of our birth.’ ( B. i, cn. 9, § 122.) * When late the value, was actually within the limits 
a nation takes possession of a distant conn- of the country from which the exportation 
try, and settles a colony there, that country, was made.'* 
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Defined and Described. 


COL y TIES. Divisions, Civil functions, etc. 


name was shire, and the AWt.'rwa.- called earl or alderman. In 
England the administration of affairs was intrusted to a deputy 
called in Latin vice a nus, and, in English, sheriff, shrieve, or shire* 
reeve, signifying the officer of the shn-e.^ 

(r) Divisiims of CoHfJas. — In E7i^fand a county was divided 
into an indefinite r.amher of l^.ndreds, \\hich were again sub- 
divided into tithin^i?., or In *oine counties, there were 

intermediate divisions made up of three or four hundreds, called 
lathes in Kent, and rapes in Sub-j^x. Where a county was com- 
posed of three of these latlies or rapes, they were called trithings, 
which by an easy corruption became ridings.' 

County Palatine was a term nuplieJ to certain counties in Eng- 
lan 1, — Chester, Lancaster, and Durham, and two other counties 
which wxre abtdished as ctnirtlc^ Palatine in the time of the 
Tudors. The name palatine was deiiwd from a palaiio, because 
the owmers uf such conuMc^ had therein jn?\r rejalic? as fully as 
the king himself. They appOiiitcu jniL. s, jiardoned felonies, and 
all wtRs and indictniLntb lan in 1 .eir name 

Division in the rnitui States. — Gnnuies are divided into an 
indefinite number of townsh ps or ttn\ns. 

Cities, boioiighs, and villa.^es, wlncn are incorporated towns, 
with greater or kss min icipal v nverb, arc, generally speaking, 
subdivisions of the township; but in some instances a city may 
be geographically co-teiniinoub with a county, as is the case, 
for instance, with New^ York and Philadelphia. In such cases, 
the county autonomy is preserved, though certain of the county 
officers may have municipal duties imposed on them by the 
legislature. 

id) Civil Functions of Counties. — Upon the county has been 
generally imposed the administration of justice through the county 
courts; and, as a branch of such administration of justice, the 
disposition uf decedents’ estates, certain police regulations, and 
the protection of the public peace ; building and repair of roads 
and bridges, care of the poor, and the care of certain classes of 
prisoners; the levying and collection of certain taxes. Certain 
shares in these functions and duties have been relegated in differ- 
ent proportions at different times by the legislature to towns, 
townships, boroughs, villages, and cities. 

In Englmd the original functions of the county were very 
limited, being generally such as appertained to the duties of the 
county court : there the town was the original unit of government, 
and in it was vested the greater part of local government and 
administration.^ In the Southern and Middle States the county 

. Black. Com. vol. i, * p. i rd Virginia Local Institutions. By Edw. 

S. Black. Com. vol, i. p. ii 6 . Ingle, A.B. T. H. IT* Studies. 3 d series. 

. Town and County Government in the Nos. 11. and iH. 

English Colonies of North America. By Maryland Local Institutions. By Lewis 
Edw. Channing, Fh.D. Johns Hopkins W. Wilhelm, Ph.D. J. H. U. Studies. 3 d 
University Studies, ad sciies,. No. X. hciies. Nos. V., VL, VIL 
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Corporate or Political Existence COCXTIES, 


and its Incidents. 


was and is the unit of government, while the two sybtems have 
met and modified each other in the Western States. 

2. Coiporate or Political Existence and its Incidents. — Un) Organi- 
zation or Creation of Counties, — The creation uf coiint:eb is an 
act of the sovereign power of the State, and is not bdbca uii the 
particular solicitation, consent, or concurrent aclitju of the people 
who inhabit them.^ As a general rule, the power of the legisla- 
ture, in the division of the State into counties, is absolute, and it 
may alter, modify, or destroy them as the public good may require.*^ 
{b) Pozoers of a County as a Corporation, — i. Gem r illy, — 
county is a political subdivision of the State, and may be said to 
act as a corporation with specific powers, through Its (kfficeis as 
agents, whose duties are not only pointed out by law, but ll e mu c 
of performing them laid down with aceiiiacy and prcv is.one' It 
is a public corporation, created by the mere v.ill of the legibir.ture, 
at whose pleaburo, without constitutional prescriptions, its bound- 
aries may be changed, or the county divided.'^ 

In some States they are definitely recognized by the legislature 
and the courts as public corporations.’^ 

Local ’‘•tinment in Illinois. Albert the appoitionm^nt o{ its liablUtiv-s. But 
Sh.u\. J. IL I . .Studies. 1st bcries. Xo. wucie it <1 )ts not make .in' puniM m, 

the geneial me jh, tku the till cmitv 
Tn'stitutional IJe.^imiinas in a Western owns all the pubhc pioptity \iithm ti 
Slate. l>v I*ror. Jes^e Mu}. J. 11 . V, new limit*-, and is ic^ponMble l‘oi the debt-; 
.Studies, ^dbci’es. No. 7. " * contracted In it bcfoie the act oic.ani-^nig 

1 . Coles V, Mad. Co., i Breese ( lib), 115J the new county, without any claim ior cou- 
Ilaradton Co. sc ^lighcls, 7 Ohio St. io> tribution. Laramie Co. rclAlhiuy Co,, 92 
The county oigani^ation as distinguished U. S. 307 j Chambers Co, z. Lee Co., 55 
Irom the Stale and the to\\n is discussed Ala. 1^34; Marengo Co. r. Coleinaa, 55 

n the ci^e of People ?. Stout, 23 Barb. Ala. G05; Askew r, Ilalc Co., 54 Ala. 639; 
y.) 33S. ^ State V, William^., 29 Ann. 779; Ca»- 

2 . Pubhc corporations, such as counties, lituck Co. r, Daie Co., 79 X. C. 565. 

lie not AMthm the punciple that lenders 3 . Shawnee Co. r. C.aitei, 2 Kan. 115. 

laws impaiiing the obligation of contracts 4 , Mills Williams, 11 lied. (X. tar.) 

uncoiifetitutionab People r*. Power, 2$ III, L. 558. 

187. ^ 5 . In JlUnoU^ counties are public corpo- 

Counties are the creatures of the legis- lations, and can be changed, niorUfied, en- 
lati\e will. They aie vested with cer- Urged, lestrained, by the legislature, to suit 
tain coipurate powers, in order to enable the e\er varying exigencies of tlie State, 
them to perform the duties required of Coles v, MaSison Co., i Brecs»e (111), 115. 
them a-, part of the machinery of the State; In Penmylvtinia a county !*> a coipora- 

and inasmuch as all their powers are de- tion, and must be sued in its coiporatc 

rived finm the legislature, the latter may name. Wilson v, Commis'^ioner.s, 7 W. & 
cnlaigt, modify, or diminish them at any S. (Pa') 197. They can be sued only in 
time. They cannot sustain their privilege the courts of the county itself. Lehigh 
or theii existence upon any thing like a Co. v, Kleckner, 5 W. & S. (Pa.) tbi ; 
contract between them and the State, be- Brown v, Somerset Co., ix Mass. 221; 
cause there is not, and cannot be, any thing Hecksher v. Phila,, 30 W. N, C. (Pa.) 52. 
like reciprocity of stipulation, and their In they are held to have enough 

objects and duties are utterly incompatible of the attributes of corporations to enable 
■with every thing in the nature of a com- them to contract. Railroad Co. rs David- 
pact. Hence the legislature may, unless son, i Sneed (Tenn.), 637. 
prohibited by the constitution of a State or So in Mimmota it is held that a cmnty or 
the organic law of a Territory, enlarge and other municipal corporation capable of 
diminish the area of a county whenever holding real estate is capable of becoming 
the public convenience or necessity re- a beneficiary under the act of Congress 
quires, and make provision for the cUvis- known as the Town Site Act. Blue Earth 
ion of property belonging to it, and for Co. v. Railroad Co., 28 Minn. 503; Bell 
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At common law a county could not be said to be a corporation, 
and could not sue or be sued.^ 

In certain States, counties are considered corporations, and 
as such can sue and be sued.® 

The federal courts have decided that counties may sue and be 
sued in such courts as citizens of the State where they are situated.® 
In ,t;eneral terms it may be stated, that as counties are the 
creations ut the State, and as the poiver of the legislatures over 
them has no limit save the State constitution, their status as cor- 

Co, r*. Alcxandci, 22 Itv. ; Milam Co. thirfcf(»rc may sue and be sued by \irtue of 
r. r*dt< m.iU, 54 Tevts 153" the Xe:j statute, extending the 

In lohi tliC c :s the cr'r- word ** pc^^cm*' to bodies politic and cor- 
poration, the tl Supeni'-ors is» not, poiale. Ibnalson v. San Miguel Co., i X, 

Bradv 7 \ Utuid ut Suoeu*-,0!-, 2 San«if. Mlmco, 2A3. 

(N.V.)4'o; People r. In. dl, 5S X. V. Countic*^ aie ^7*2?/ corporations, and 
I ; (btC’Auk Cu. 7’. Rnn^on, 9 SfC Cai. i. ma\ taUe and hold real e.state for the pur- 
Unuci tlie code of Ai-ihufn a counU nf then cieation. Ha\\vaid Da- 
is a body eorpuiate, and m.i\ be ‘-utd n ti Ind. 215. 

the <ame "manner as a n ituial faisiin. Kau- As to what aie public cnrpoiations, see 
dulph C'n. 7* iriitv.hiuN 4O Ala. ^ 07 - Vaimoinh 7'. X. Yarmouth, 56 Am. Dec, 

In oMiiUks are held to be and cases cited in note to same; s. c,, 

political dni^iuns <Ji a State gt»vern- 3} Me. 41 1: Lo\d 7'. May, 55 Am. Dec, 
meut org.ini/ed us part ol its machmer) ; 34** ; s, i , 5 X. V, 369. 
thf^ do not dtn\e anv ot the corpoiafe In An#, s/" a countv is a body politic, and 
pf»tters thev posMss ]»y a special chartei : inoecsh in smr may be served on clerk of 
their functions are wliollvot a public na- Us boards of tommissioneis. Commis- 
ture, and their cieatum a matter of public siontis i . Scllew, 99 U. S, 624. 
coinenience and goxcmmental neecssitv, In a *uit on coupons issued by a county, 
and, in fuder that thev mav the better sub- certain pci.snns described as “ county corn- 
serve the pnldic interest, certain cuiporate missioners” w'ere made sole defendants, 
powers are conferred upon them. Granger J/e/d, t. That neither the constitution nor 
7’. Pulaski, 26 At k 37. statutes of South Carolina declare the 

In Cidt/hrma a countv is a corporation, name !)y which a county shall be sued, 
and liable to suit. Xash 7. El Dorado Co., 2. That* if the action should have been 
24 Fed. Rep. 252. brought against the county by its corporate 

In AVrvrAr, counties are liable to be sued name, the misdescription w’as amendable 
in the State courts the same as natural per- at the triai, and therefore furnished no 
suns. Vincent r. Lincoln Cfc, 30 Fed, ground for reversing the judgment. Com- 
Rtp, 749, Sec ah) Marion Co. re MeIn- missioneia 7. Commerce Bank, 97 U. S, 
t\rt\ 10 Fed. Rep. 543 ; Nash v. LI Doiado 374. 

Co., 24 Fed. Rtp. {107, A county may be sued on the commoiv 

1 . Lvell 7. St. * Clair Co., 3 McLean law action* of trespas.s. Montgomery Co. 
(C. C.j, 5S0; Ilunstker 7-. Bcnlen, 5 Cal. £. Miller, 82 Ind. 572. 

2S8 ; Wdi ii 7\ Coimiv of Ifartfoi d, 1 2 1 'onn. As t»> liability to suits generally, see Ray- 
404; S;hu\ler Co. 7', Mercer, 9 III. 20; rmmd 7’. Stearns Co,, 18 Minn. Black- 
Andtr^fjii rc .state, 23 Miss. 459; Granger iurd Co. v. Schrader, 36 Ind. 87. 
rc Pul iski, zG Aik. 37. In /.owsiamit police" juries are prohibited 

2 * Pri<e 7', Sacramento, 6 Cal. 2^4; Jay from conti acting a debt against a parish 
fc Oxtord, 3 Me, ijr; Coins. 7e Dav, ly without providing in .some oidinance for 
ln<l. 430; lUmpshire 7'. Franklin, 10 Mas^. the payment of the principal of the debt 
87 ; llawkes Kennebec, 7 Mass. 4O1 ; so contracted. Cojnnaitin ec Police Jury, 
Lincoln zk Piince, 2 Mass. 544; Jewett r. 23 La. Ann. ujo. But see Talbott Parish 
Sumeisct, I Me. J25; Kmeisun 7». Wash- ot Ibeuille, 24 La. Ann. 135, and Ruis tf, 
mglon, 9 Me, 88; Levy Couat r. Coroner, Parish nf Iberville, 24 I.a. Ann. 146. 

2 Wail. (IT, S.) 501. Ikmds and notes issued by the police 

Co«ntie-> me merely corporations, jury without authority of law, arc void, 
and act in subordination to and auxiliaiy Breaux Iberville Parish, 23 La. Ann. 
to the State go\crnment. They have no 232; Marrionneaux 7\ Police Jury, 23 La. 
power to purchase land or to hold the Ann. 231. 

same unless it is given them by .statute. S. McCoy z/. Washington Co., 3 Wall. 
Kay Co, p. Bentkry, 49 Mo, 236, Jr. (U. S. C. C.) 38J ; Floyd Co. p. Hurd„ 

A county is a corporation, ami 49 Ga» 462. 
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porations will be found laid down in the constitutions, codes, and 
acts of the various States ; that either as acknowledged public 
corporations, or as quasi corporations, they generally will be found 
invested with the following corporate powers : — 

1. To sue and be sued by a corporate name. 

2. To have a county seal, 

3. To take and hold real estate within their respective limits, 
and also personal property, for such objects and purposes as count} 
rates are, or may be, authorized by law% and for such other objects 
as may be expressly authorized by law. 

4. To make such contracts as may be necessary and proper for 
the execution of the same objects and purposes. 

5. These corporate powers to be exercised by commissioners, 
supervisors, or such officers as may be created and designated for 
that purpose by the several State legislatures.^ 

The following cases will illustrate certain miscellaneous general 
powers of counties as expounded by the courts of the several 
States.* 


1. See title “Countie*’’ in the Annual 
Acts of AssiimKy, Digests and Revisions of 
the Laws and Constitutions of the several 
States. 

2. Counties created by a territorial legis- 
lature have power to bring suit, although 
the statute does not expressly give the 
authority to do so. Salt Lake Co. v, Gold- 
ing, 2 Utah, 3n). 

A county ma> maintain an action to en- 
join a railroad company from laying a track 
without any lawful authority along and in 
a county road. Stearns Co, z\ Railroad 
C<nnpanv, 32 N. W. Kep. 91. 

A county has the legal capacity to sue for 
injuries to“ It* hh’hwavs, Lawrence Co. 
Chaltaroi R. Co , 81 Ky. 225. 

It may sue in ejectment or foreclosure. 
Lincoln Co, 7'. McClellan, 3 Mo, App. 312, 

And a county has the light to employ 
counsel. Jordan zk Osceola Co., 59 Iowa, 

Under the laws of Minnesota a county 
can take and hold land in satisfaction of a 
lawful claim again*t a debtor. Shepard 
7. Murray Co., 33 Minn. 519. 

Power of ctmntics to sell their swamp 
lands is consideied in Linville v. Bohanan, 
60 Mo. 554; Audubon Co. v. County, 40 
Iowa, 4ho; and Page Co. County, 41 
Iowa, 1 1 5. 

The fee of all streets in any city in JTaftsas 
is in the county for the use and benefit of 
the public. Smith v, Citv of Leavenworth, 
15 Kan. Si, 

The county property is for public use. 
Stone ZK Charlestown, 114 Mass, 214. 

The property of a county can be pur- 
chased only through the Board of Super- 
visors, except in cases where some other 


officer is specially authorized to make sale.- 
McCrossin 7u Lincoln Co., 57 Wis. 184. 

As to powci.s of a county in the con- 
struction uf bridges, validity and enforce- 
ment of contracts therefor, and proper ap- 
plication of county funds in payment 
Claik V, Dayton, 6 "Neb. 192; Folhner z*. 
Nichols, 6 Neb. 204. 

Building a public bridge may be a work 
of public improvement, in aid of which an 
issue of county bonds may be made, not- 
withstanding that the constructors of the 
bridge are to be authorized to collect tolls. 
Building Ass. v, Shervvin, 6 Neb. 4S, 

Under power to appiopriate money to 
build a bridge, a county m.iy do part when 
a foreign coi poration does the rest. Kan- 
sas City Bridge Co. z*. Commissioners, 34 
Kan. 670. 

In the absence of a statute or contract, 
one county cannot compel another to join 
in the erection or repair of a bridge aci oss 
a streain separating them. Brown zc Mer- 
rick Co., 18 Neb. 355. See also Bridui 
2 Am. & Eng. Encyc. of Law, 540. 

A county cannot sue out a writ of enor 
to leview a jiulgment in a proceeding to 
compel the commis.sioncrs to perform du- 
ties devolving upon them as individuals. 
Kitsap Co. ZK Carson, 1 Wash. Ter, 41O’ 

County authorities may not make a bar- 
gain with an a^ent to refund certain bonds 
un a commission, although an agent may 
be allowed reasonable compensation for 
services performed. 

The court will not allow any one to 
speculate on the funds of a county by 
]>roffering advice on matters of law. Web- 
ster z^. County of Lancaster, 30 H. W.. 
Rep. 538. 
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2. 7 o acquire Title to Real Estate, — A county may take land 
by devise for a public schoo], or for the support of the poor.^ In 

Vork the people of a county arc not competent to take by 
^'rantr J the law of that State requires a good and unincum- 
ben*d title to be conveyed whenever a county buys lands for 
couuty purposes.'" Under a statute authorizing a county to pur- 
chase^laiulb ‘‘for public uses/’ it has been held that such county 
h I- no authority to purchase land at an execution sale upon a 
juil^incnt obtained upon an official bond.* 

3. Pe:ver and Res^ponsibility as to PHsoners, — A county is gen- 
erally bound by law to keep a good and sufficient jail for the safe 
keeping of criminals, at the charge of the county.® Towns and 
cities are not responsible to the county for the support of prisoners 
committed to the county jail.*^ And where prisoners are sent 
from one county to another to be tried, the costs and charges 
therefor are ti^ he paid by the original county.*^ 

4. J\iiet r to h rj' Taxt r. — See Taxation. 

■\Vhuc a |tuon/t i ^ a c Hint) in Xt* j uii h.ist lainiata tav sale. Parish r. Eager, 
Lrask i, uiidti ^larnt* » t f ^f ♦<), IxjivP, 1 5 \\ is. 532. 

the t< tniftue |u\Tucnt, ^\u d. Ptuis t. Mate, 9 Oa. 109; Comrs. c'. 

th# l>a\tnp*»ir v . Dud^t <%>., IC5 < N. C. 240; Ransom Gentiy 

C. >.237". < o., ts Mb. 341. 

A r.iniiot lew .1 '-inUr^-imul fi\ In /W/zu*: /;//> a county is bound to 

to pay otf Its tloatiiu’ indt bti dnes^. Union Iimn^h faie’ to keep the prisbncis comfoit- 
PacitiL R. C(^. r. Voik Uo., 10 Nth. 612. .ihle in ja«I. Richardson r*. Clarion Co., 
A rtniuty uinntd ^^^ue hond> tt> buikl a i.^ Pa. St. loS. 
jail iinks^ to do bo U gnen by A county is also liable to the sheriff for 

statute. State T'. lancoln Co., 18 Neb. the costs of boarding poisons confined in 
Andin J/ww .>;/// the fiuandal poweis the county jail. PleU t». Fond du Lac Co., 
^omened by the gential law nn Boaids ot 53 Wis. 433; Taylor r. Salt Lake Co., 2 
Supervisors do ntu include that of bonow* I tab, 405; Detroit z\ Wajne Co., 43 Mich, 
ing inonev. Will> r. Supervisors, 102 ifk). 

V, S. 635. IJiit it is discretionary with the commis- 

A power given to build courbhouses siontrs to pay a claim for caring for a per- 
<locs not iinplv the puwei to isMu* bonds or son outside a jail. Hendricks?/. Chautauqua 
other commercial paper in pa\iiifinl. Clai- Co., 35 Kan. 483. 

borne Co. ?«, Brooks, jii U. S. 400. A county is not liable for services of a 

Prim to act ot 1.S84, a county had ialler appointed by the sheriff. Seibert?/, 

no authorit) to issue bonds to payVor a Logan Co., 63 111 . 155; Union Co.?/. Pat- 
conrtdiouse. Roliertson ?•. Breedlove, 61 ton, 63 111. 45S. 

H’exas, 31G. 6. Merrimack r*. Concord, 30 N. H, 299; 

A conntv has no powei, unless confened Gates ?». Johnson Co., 36 Texas, 144. 
by special legislation, to borrow money for 7 . State z*. Anson, 1 1 Ired. (N. Car.) L. 
the purpose of erecting necessaiy biidges. 135 j Perry Co. ?v Logan, 4 Mo. 434; Alie- 
Simpsson r. Lauderdale Count), 56 Ala. gheny Co, Howard Co., 57 Md. 393; 
■64, Washoe Co. v, Humboldt Co , 14 Nev. 123 ; 

Whcie there is no inhibition by statute, Hart Howard Co., 44 Ark. 560. 
there is nothing in the common law whiih As to ownership of fines, Washington 
pievents a county from incurring valid olx- Co. ?•. State, 43 Ark. 267. 
ligations for constructing a bridge across But a county cannot recover costs of in- 
a river separating the county from another vestigating a felony certified from another 
county. Washer v, Bullitt 'Co., no LL S. county in the absence of statute. Henry 
358, Co. St. Clair Co., 81 Mo. 73. 

1 . Bell 7 K Alexander, 22 Texas, 330. But the original county cannot be made 

19 . Jackson v, Cary, 8 Johns. (N. Y.) 385. liable for boaiding the loetit jury. Bright 
8. Gillespie v, Broas, 23 Barb. (N. Y.) v. Pike Co., 69 Mo, 5x9. 

, Expenses incurreafor courtroom, jurors, 

4 . Williams «/. Lash, 8 Minn. 496. etc., are not costs. Stanton Co. Madi- 
But it has been held that a county could .son Co., xo Neb. 304. 
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and its IncideAtSf 


The taxing power, being almost the highest prerogative of 
sovereignty, is conferred on the counties only by express grant 
of the legislature, or by necessary implication of its laws. The 
power to levy all needful taxes to pay all claims or demands on 
the county, and to cover all county purposes, is usually conferred.^ 
The collection of certain State taxes are imposed on the counties^ 
and the amount assessed against a county becomes a debt due/'^ 
After organization of a county, and qualification of its officcKs, 
taxes arc payable to them, and not to the officers of the county to 
which it was formerly attached.® 

But the rule is otherwise as to taxes levied and clue prior to the 
complete organizwation of the new county."* The powers of coun- 
ties in the matter of levying taxes, and the responsibility for the 
exercise of that power, must of necessity be greatly dependent 
upon the constitutions of the individual States ana their fiscal 
legislation,® 

1 . Comrs.r. Alleghany, 20 Md. 449; Me- The Nbrf/i Carolim constitution, art. 5, 

Guire v. Owsley Co., 7 1 >. Mo. (Ky.) 340. § 7, restraining county coinmissioneis from 

As to limit of jxiwer of a county in Ar* ie\\ing a tax moie than double the State 
Kansas to levy a ta.x, see Worthen v, Badg- tax’, does not apph to taxes levied to pay 
ett, 33 Ark. 49G. debts against the* county existing at or 

2 . Multomah r. State, i Deg. 358; before the adoption ot *the constitution. 

Schujlkill V. Conu, 36 Pa. St. 524. Houghton t, Coinmisbioners, 70 X. Car. 

But in A\nisas it has been held that the 466? Czzle r. 'I'he Commissioners, 70 N, 
duties imposed upon county officers in the Car. 564; Edwards r*. Commissioners, 70 
collection of county taxes are imposed upon N. Car. 571; Street v. Commissioners, 70 
the officers, not upon the county. Atty.- N. Car. 644. 

Genl. V, Leavcnwoith Co., 2 Kan. 61. A county has no lawful authoritv to make 

And wheie taxes have been regularly appropriations for any object for which 
assessed and returned, the responsibility authority, either express or implied, has 
of the county to the State on account there- not been given by the State legislatuie* 
of is fuUxllea. People v, Monroe, 36 Mich. Hirney z*. Railroad' Co., 32 Ind. 244 ; llun- 
70. ter 7/. Campbell Co., 7 Caid, (Tenn.) 49. 

3 . Railroad Company v. Brown Co., 18 Counties are authoiized to levya>sess- 
Neb. 516; Morse zv Hitchcock, 19 Neb. 566. ments for local improvements without 

4 . See sec. 3 (i/), and cases cited. regard to cash valuation of the propeity 

5 . As to the powers of divers counties in assessed. In re Dowlan, 31 X. W. Rep 517* 

the matter of local taxes, Peoi>lc v. Ma- As to how the rights and duties of a 
coupin Co., 54 111 . 217; State v. Spencer, county in levving ta.xcs differ from those 
49 Mo. 342; Simmons Wilson, 66 N. of the State, Wells t-. Coles, 27 Ark. 603. 
Car. 336; Johnston z\ Cleveland Co., 67 As to the power of counties to levy bridge 
K. Car. loi. and road taxes, Kinsey v, Pulaski Co., 2 

As to whether a mining tax was properly Dill- 353. As to licenses, see Slate v, Knox, 
assessed, White Pine Co. z/. Ash, 5 Nev, 279. 52 Mo. 418. 

The power of counties to tax is limited A tax to pay bounties to volunteers has 
under the Texas act of 1S48, organizing been held not to be for municipal purposes, 
county courts, to subjects upon which a tax and therefore unconstitutional. State v, 
has been levied by the State. Baker v* Tappan, 29 Wis. 664. 

Panola Co., 30 Texas, 86. As to the extent of liability of a county 

The Illinots constitution of 1848, requir- for an illegal tax, Kellojg p. Winnebago, 22 
ing that taxes levied by counties, cities, etc., Wis. 97 ; Eaton v, Manitowoc, 40 Wis. 668. 
shall be uniform in respect to persons and A county is not liable to a tax-payer for 
property, is not contravened by a statute taxes wrongly collected by the county treas- 
requiring a division and apportionment of urer and paid over to the State or munici- 
county taxes, when collected, between the palities other than the county. Price p, 
county and a city, and this although the Lancaster Co., 18 Neb- 199. 
apportionment should unjustly discrimi- As to how far the exercise of the powe’" 
nate against the county Sangamon Co. to levy a tax may be compelled by man^ 

Springheld, 63 111 . 66. mus^ Uraham v, Parham, 32 Ark. 676. 
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Powers of legislature 


COCXTJES. 


over Counties. 


3. Powers of Legislature over Counties. — (a) G ejiemlly, — A county 
beiny one of the public territorial divisions of the State, created 
and orj:anized for public political purposes, connected with the 
administration of the State government, and specially charged 
with the administration of the local affairs of the community, 
and being in its nature and objects a municipal organization, the 
legi^Uture may, unless restrained by the constitution, or some 
one or other of those fundamental maxims of right and justice 
with respect to which all governments and society are supposed to 
be organized, exercise contru! over the county agencies, and 
require such public duties and functions to be performed by them 
as fall within the general scope and objects of the municipal 
organization.^ 

The right to hold an election for county officers cannot exist 
without an express grant of power from the legislature.^ It may 
constitutionally delegate to counties (police juries) authority to 
pass all necessary ordinance*^ as to roads and levees.® In some 
States it is forbidden by the ctmslitution to confer judicial powers 
on the commissioners.^ The legislature may authorize an issue 
of county bonds to raise money for the construction of roads.® 
The establishment of ct»unties, court-houses, and jails is a matter 
of public policy dependent upon the legislative will for their 
creation and continuance.*^ 

Certain acts creating particular counties have been construed 
with reference merely to the import of the respective act.*®^ 

The legislature is the paramount political power, and may con- 
trol tlie action of county officers in the matter of the county 
debts.« 


l. Talbot Cr>. {*% Qnct n Anne Co., 50 M«l 
215. 

Coiintjt N arc the creature'* of (be Itgisla- 
thv \\ li. L,!t.uuic ('a Mbain < o., 
r. s, J07, Stc also < luiUIer r. Da\‘*on, 22 
Minn. 3 *jo. 

The power of tlie Icj^i'^lature o\cr them 
is ph ini\ in«i db'Nolutf', exeejit as ustiiit 
i‘«i bv the con-^titutiou. Slater. Mcb.uhh ' , 
23 Minn. 40; (Jomuv of Riehlaiul i ininlv 
o* Liwitnu*, t2 111 . I; Slate r-. i, 

* 12 Kan. 426. Ste Wnie Cm 

1 Kirnmuiid, i8 Crratt. (Vad j;S3; State r*. 
t njijtv nf Doisey, 2S Ark. 37S. 

'i he U;.,i&laturchnav increase or tkciea«?c 
the area oi a tt»unt\%an(l may abolish «uun- 
tics in changing the county hius, or in 
cKMting new couutks; aiurin di\ifling a 
county his full power to .apjmrtion "its 
deht& between the new couiUit*.s lurmctl. 
Division of Howard Co, 15 Kansis, 19^; 
Sedgwick Co. v, limiker, 10 Kansas, 498; 
loiraniic Co. re Albany Co., 92 L*. S. 307 ; 
Opinion on Township Org, animation, 53 
Mo. 295; Love V, Schenk, 12 Ired. L. ( 5 ;. 
C.) J04, The law governing a county 
may be changed by the State at any time. 


Freeport r». Su])crvisors, 41 111 . 495, See 
note, r>S Am. Dec. 27S. 

2 . liretttr?*. I)avis,9Humph,(Tenn,)2oS. 

3 . llunshker r. Briscoe, 12 l.a. Ann. 

Avu\ z*. Police Jury, 12 La. Ann. 55^ 

4. Sanborn v. Rice Co., 9 Minn. 273. 

6. Such an act was held not to bo in 
ronl’ii't uith the clause of the constitution 
ioib.ddii»4 counties to raise money foi any 
cump un, torporation, or a.s.socjation, .State 
r-. Wairtu Co., 17 Ohio St. 558. See also 
MtKcshon z\ Cumberland Co., 92 N. Car. 

24 ^ 

6. Bass V. Fontlcroy, 11 Tex. 69S. 

7 . IVIcCuUouglPs Appeal, 34 Pa. St. 2485 
State 7'. Stevens, 21 Kan. 2to; re Hol- 
comb, 21 Kan. 028. 

The county of Sacramento is not a 
municipal corporation. People Sacra- 
mento Co., 45 Cal. 692. 

.V North Carolina act of 1SS3 confers on 
the authoilties of Cumberland County pow- 
er to levy t.axcR and issue bonds to meet 
the expense of a free bridge over the Cape 
Fear River. McKeshon Cumberland 
Co., 92 N. Car. 243. 

8. It may direct county officers how and 
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COUSTJES. 


over Counties. 


The limitation of the State debt in the constitution does not 
affect the power of the legislature to allow the counties to contract 
debt^ An act authorizing county commissioners to organize 
turnpike companies, the cost to be assessed upon neighboring real 
estate, is constitutional^ 

The legislature may not, by a mere legislative act, create an 
indebtedness from one county to another.’* 

The organic law of the State, as expressed in the State consti- 
tution, may, however, impose limitations on the legislature as to 
the division of existing counties, or the creation of new counties.^ 


in what order to pav county debts. Mc- 
Donal r*. Marluv, ii Cal. State z, St. 
Louis (Jo, 3^. Mo. 546, 

iiut it wiil not picsunied to have a^v 
prupilated counts £11, uK tl.c injury of 
thiid pai ties without expie^s woids. Peo- 
ple 7'. William-, S Cal. 

It may pio\ide for tundino; of the debt 
of a n>untv. Shaip z>. Conti a Co*ta Co., 
34 Cal. 2S4; Chapman Mon is, 2S Cal. 
JU3- 

The direction of a donation to a count\% 
bvf )re It han been appropiiatcd, or any n'glu 
a: juiied nndei it, Cage ?», llugg, i Humph. 
(Tenn ) 0 . 

Hut it miy not, by a retro-active act, con- 
dun the iUc'al aCtiun of certain county 
-c lei'^ in issuing certain bonds. 

Shawm e Carter, 2 Kam>as, 115. 

1, PattiNun z>, Yuba, 13 Cal. 175. 

a. Goodiich V. Wmchvbter Co., 26 Ind. 

, Ihit if, by bassty legislation, money is 
paid to one county which rightfully belongb 
to another, it U competent to provide fur 
iht correction uf the error. Jackson La 
Cro&'se, 13 Wis. 490. 

It 111 IV order n imbursement to one coun- 
ty In otUeis, lor the cost of trials removed 
theie. Incoming ?. Union, 15 Pa. St. i6(5. 

And ii a count) cimlract a debt, and be- 
foie ihe -.nne is due a new county i.s cre- 
ated out of it, the kgislatuic may appoint 
iumnnssiomis to award the amount that 
tlic new county shall pay as its share. 
Pe >})le z> Alameda Co., 26*Cal. 641. 

4, The constitution of declares 

that in the formation of a new county, no 
lint of such county shall approach the court- 
house of any old county from which it shall 
be taken, neaicr than twelve miles; therc- 
foie, if in the formation of a new county 
these restrictions are not adhered to, a couit 
of chancery will, on the complaint of the 
older county, restore it to its original bound- 
aries, and restrain the officers of the new 
county from the exercise of any jurisdiction 
within those boundaries. Maury County v. 
Lewis Co., I Swan. (Tenn.) 236. 

Although chancery will, upon a |?roper 
application, restrain the commissioners 


from organizing a county, created by an act 
that is unconstitutional and \oid; jot, after 
the county has been organized, the court 
of chanceiy has no powei to abolioh it, or 
restrain existing officers from executing 
their several functions. Ford z\ Farmer, 
(j Humph. (Tcnn.) 152. 

The act to elect the county of Noble /iJd 
nut ineon^-istent with the constitution of 
Ohio. E\ans 7*. Dudley, i Ohio St. 437. 

Under the constitutfun of Alw ](orl\ 
there is no objection to the erection and 
oiganization of a cimnty for municipal and 
judicial pui poses only, until the next politi- 
cal apportionment of representation can be 
constitutionally made, with provision to 
secure to electbis in the meantime the full 
enjoyment of the right of suffrage. The 
legislature are nowhere restrained, directed, 
or limited in regard to the nature, grade, 
or character of evidence which they must 
have as the basis of their action. In some 
specified cases their power is limited, and 
in uthcis conditional, depending upon the 
existing of certain facts; but they must 
nccesisai ily decide w'hether such facts exist, 
and the courts are bound to ]>resumc that 
the legislatuie acted upon good and suffi- 
cient evidence. De Comp. z\ Lv eland, 19 
Baib. {N. V.) Si. 

Whetc the constitution requires that the 
legislature shall establish but one system 
of town and county government, which 
shall be «as nearly uniionn as possible, a 
special act making special provisions for 
one county, varying from those made by 
the general law, is unconstitutional. Slate 
7'. Reardon, 24 Wis. 484; State v, Milwau- 
kee Co , 2^ Wis, 339. 

The legislature of flUnou cannot abolish 
counties, remove county-seats, add the 
ten itory of one county to another, without 
submitting the act to the vote of the inhab- 
itants affected by the change. People v, 
Marshall, 12 III. 391. 

And where a State has full power to 
create counties, the exercise of this power 
is conclusive as to the existence of facts 
made by the constitution of the State pre- 
requisite to such enactment. Lusher v, 
Sciles, 4 W. Va. ii, 
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Apart from such limitations as may be found in the respective 
State constitutions, the erection of new counties may be the sub- 
ject of general or special legislation ; ^ and a mere irregularity in 
the provisions of the organizing act will not render the whole act 
void.® 

ib) Bouf^darii's, Change of. Divismi and Consolidation of Coun» 
ties. — Except where a limitation exists in the constitution of a 
State, the legislature may, in its discretion, by general or special 
acts, provide for change of boundaries, the division, alteration, or 
consolidation of existing counties, and the creation and organiza- 
tion of new counties. This principle of the law may be said to 
be unquestioned and universal, and finds its reason in the essential 
nature of counties as political subdivisions of the State, the sub- 
ject creatures of its sovereign will. There is no conflict of 
authorities on this point.® 


An art eiititlul “Couniics and Tounly and a legislative recognition of a defective 
Otficers” i"* uot open lu the coiitotitutional and even fraudulent organization will make 
objection (jf containing moie than one sut> the same void. State v. Commiftsioners,. 

jeet. State V. Page, iz Ntb. 3S6. 12 Kansas 426. 

Under the IViHOMsui ionstftution, an act But where a county organization has hern 
which destroys the unity of town and conn- obtained by fraud, a warrant will lie 

ty government, or which unnecessarily in- again«^t the persons assuming to act as 

terferes with its uniformity, wall be invalid. 4»hiccrs. State v. Commissioners, 12 Kan. 
State V. Alcit, 32 Wis. 405. 441. 

The pow’cr ot the kgjsluurc to organize The legislature has constitutional pow'er 
counties, and to change the boundaiies of to change the boundary lines of counties 
such as are alreacl) organized, is not limited i ipinion of Supreme Couit, 6 Cush. (Mass.) 
or restricted by a constitutional pro\islon 578. 

conceining the apportionment of senalois Asto oiiginal establishment and subse- 
and representatives once in every five jears. queni division of counties in J/assac/ms^nSf 
Slausson r. Racine, 13 Wis. 398 j Granger see note to Com. v. Ro.\bury, 9 Cray 
r. Pulaski, 26 Ark. 37. (Mass.), 512. 

A Cimstitutional juovision, legulating An act taking territory from a countv 
the aiipointment of representative and sena- to give it to a city, docs not impair the ob- 
torial distri<‘ts, does not inhibit the legisla- ligation of contracts of countv creditors, 
ture from passing an act changing county Wade tv Richmond, 18 Cratt. (Va.) 583 
boundaries, Howard r. McDearmid, 2O The legislature of na^ 

Ark, 100. authoiity to eiect new rounties without 

The ptjwer to change county lines h in- restiictibn asto time and manner of such 
heient in the legislature, subject to express erection. Rumsey rc People, 19 N. Y. 41. 
constitutional restrictions and the esstn- The legislature may delegate the power 
tial retpiisites of the State which are ini- to 01 ganizc counties. " Comis. r. Spitlei, 13 
plietl m our form of government. Revntdds Ind. 235. 

V. Holland, 35 Ark, 56. See also Division Where a new' county is created, a 
of Howard County, 15 Kan. 194. canev** happens in the county offices, ac- 

X. Allen 7 \ Hos’tetter, 16 Ind. 15; Dun- curding to the meaning of sec, 8, art. 4, of 
combe r. Piindlc, f2 Iowa, I, the constitution of which 

2 . Card ton r. People, 10 Mich. 250. the governor may fill. Walsh v. Com., 89 
An act entitled “ Counties, an<l County Pa. 8t, 419. 

Officers,’* is not open to the constitutional Grounds, c.xtent, and limits of the power 
objection of containing more than one sub- of the legislature of Mississippi to create 
ject. State p. Page, 13 Neb. 386, and alter counties, Portwood v. Supei- 

S. People V. Powers, 25 III, 187 ; Laramie visors of Montgomery, 52 Miss. 523, 

Co. Albany Co., 93 U.S. 307; Slausson The effects of a division of a county 
Racine, 13 Wis. 398; Granger 7», Pulaski, upon its antecedent indebtedness, con- 
26 Ark. 37; Allen Uostetter, 16 Ind. 15; sidered; and provisions of a particular 
E^nolds p* Holland, 35 Ark. $6. statute, setting off Pamlico from Craven,, 

The legislature has exclusive power to which provided that Craven County should 
ixrovide for the organisation of new counties, remain liable for her whole debt, unless she 
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Where the organization of a new county is provided for by law, 
the acts of the officers of the old county throughout the territory 
designated for the new, done after the passage of the act, but 
before the actual organization of the new county, are valid.^ 

On the other hand, however, the formation of a new county 
gives it all the jurisdiction over the territory, and the persons and 
property within it, both civiliter et crinimaliter, which the old county 
would have possessed had the new county never been erected.^ 
Criminal yimsdiction as affected by Division. — Thus, where a 
county has been divided, a criminal act done before the division 
within the ceded territory, can be prosecuted only in the new 
county.^ 


status of counties and the power of the taxes to pay its share of the indebtedness 
legislature over the same ; Eagle v. Beard, of B. County, out of which it was carved, 
33 Ark. 407 ; Askew v. liale Co., 54 Ala. keldy that mandamus would lie to compel 
643; s. c., 25 Am. Rep. 730; Town of the payment of such share by A. to B, in 
Depere v. Town of Bellevue, 31 Wis. 120; money, and that a tender of payment in 
Whitney Stowe, I u Mass. 373; Stone county warrants, etc., would not be suffi- 
City of Charlestown, 1 14 Mass. 214. See cient Lee Co. z'. Phillips Co., 46 Ark. 156. 
note to Moss v. Shea, S5 Am. Dec. 100; Where a new county is formed out of 
Milwaukee v. Milwaukee, 12 Wis. 93. fractions of old ones, held, t\izX the parent 
In creating new counties out of the terri- counties had jurisdiction for enforcing the 
tory of those adjinning, it is for the legis- liabilities of the fractions for their prorata 
lature to say to what extent the property share of debts created prior to separation ; 
or inhabitants of the detached portions that, as regards this purpose, the old 
shall bear the burdens of the counties to counties remain intact. Blount County v. 
which they formerly belonged ; and in the Loudon Co., 8 Baxt. (Tenn.) 74. 
absence of such legislative provision, the 1 . Clark v. Goss, 12 Tex. 395; s. c., 62 
new county will be entirely freed from any Am. Dec. 531, and note, 
burdens of the old counties. See cases above Because, until the new county is actually 

cited, and Canova t'. State, iS Fla. 512. organized, the territory remai ns, 

As to contribution of new county to old at least, subject to the jurisdiction of the 
county for pro rata share of old debt, see old. O’Shea v. Twobig, 9 Tex. 336 ; Peo- 
Chickasaw Co. v. Clay Co., 62 Miss, 325; pic v. McGuire, 32 Cal. 140. 
and Chickasaw Co. z^. Sumner Co., 5$ Miss. As to what is organization of a new 
619. county in Nebraska^ see Bchr v, Willard, 

Where a county has been divided, the ii Neb. 601. 
rule for the division and apportionment of The division of a county will not be 
the debts and property belongs exclusively complete till a court has been so far or- 
to the legislature, and not to the courts, ganized in the new county as to enable 
Sedgwick Co. v. Bunker, 16 Kan, 49S, suits to be begun. Buckinghouse v. Gregg, 
As to right of a new county carved out 19 Ind. 401. 
of an old one to a division of the school The officers of the old county continue 
ifund, Wicomico Co. v. Worcester Co., 35 to hold their former powers over the whole 
Md. 201. until the new county has been organized. 

An act compensating a county for lost Clark z^. Goss, 12 Tex. 395. See also Peo- 
territory is constitutional and valid. Put* pic v. Morrell, 21 Wend. (N. Y.) 5 < 53 . 
nam Co. Alien Co,, i Ohio St. 322. Drakc^s Adm’rv. Vaugh,6 J. J. Marsh. 

It^ is a lawful exercise of legislative au- (I^,) 147. 
thority, upon the division of counties, to S* State Donaldson, 3 Heisk. (Tenn.) 
confer part of the property of the old 48; State 7/. Jones, 9 N. J. L. 357, 
corporation upon the new, and to direct The courts of the old county, however, 
the old body to pay it over to the new. may be said to have jurisdiction after crea- 
Harrison v. Bridgeton, 16 Mass. 16; Bris* tion of a new county, at least until com* 
tol w. New Chester, 3 N. H. 524; 3 -ove plete organization of the latter. Peoples. 
p, Schenk, 12 Ired. (N. Car.) L. 304. But McGuire, 32 Cal. 140. See also State w* 
such division must he made at the time of Hart, 4 Ired. (N. C.) 222. 
the division. Hampshire v* Franklin, 16 As to removal of criminal causes from 
Mass. 76; Windham w. Portland, 4 Mass. 390. one county court to another after a date 
Where A. County collected in money ffxed, Leschi p. Territoiy, i Wash. T. 23, 
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jurisdiction in Civil Cases tidicrc a Xew Countf is formed. — 
The division of a county or counties not being completed until the 
court of the new county is so far organized as to enable suits to 
be commenced in the new county, it may be laid down as a general 
rule of law, followed in most of the States^ that, where the juris- 
diction of the old court has once attached prior to the complete 
organization of the new county, it will not be divested by the sub- 
sequent organization. This is true, although the res, or the parties, 
may belong to the county, and the proceedings are initiated 
between the times of the formation and organization of the new 
county,^ 

1 . Thus, a suit begun to foreclose a mort- that the jurisdiction of the court of the old 
ga^e will not be defeated by a subsequent county was ousted by the land falling with- 
division. Buckinghouse z\ Gregg, 19 Ind, in the new county after division. Kelly t', 
401. Tate, 43 Ga. 535. 

And where chancery has once acquired And in Alab wta it was held that, where a 
and exercised jurisdiction, neither a change county was created out of several old ones, 
of boundaries, nor a change of residence the right of defendants resident in the new 
of parties litigant, can arrest the prosecu- county to have suits removed, must be ex- 
tion of the suit, Arnold v. Styles, 2 Blackf. ercise’d in a reasonable time. Ex parte 
(Ind.) 391. Rhodes, 43 Ala. 373. 

So, after formation of a new county, and Tax Cases. — The rulings in tax cases are 
before organization, a suit having been in conformity with the general rule as laid 
begun affecting title to real estate, upon down above. Moss v. Shear, 25 Cal. 38 ; 
which judgment was not entered until after s. c., 85 Am. Dec. 94, and note, p. 103. 
such organization, the court of the old In Devor r-. McCIintock,9 W. & S. (Pa.) 
county has jurisdiction. Milk e. Kent, 60 80, it was held where the boundary be- 
Ind. 226. tween two counties is changed after the 

In Permsylvania the lien of a judgment assessors of the townships, embraced in 
having once attached, and the act dividing the territory transferred, have made their 
the county making no provision for keep- assessments for the current year, and after 
ing said lien aKve as to lands within the the time for making and returning the 
new counties, the lien will either continue assessments has passed, the old county, and 
as at common law, or it may be preserved not the new one, is entitled to assess, collect, 
by revivals in the old county, without ser- and retain the taxes for that year in the 
vice of the process in the new. West’s transferred territory. Board of Morgan 
Ap. 5 Watts (Pa.), 87. Co. r. Hendricks Co., 32 Ind. 234. 

The same general principle has been All rights of tax officers of an old county 
applied to the administration of estates, over territory transferred to another county 
Lindsay’s Heirs v. McCormick, 2 A. K. remain for taxes levied before the transfer. 
Marsh, (Kv.) 229; Drake’s Admrs. v, Eckridge z'. McGruden, 45 Miss. 294. 
Vaughn, 6 J. J. Mar.sh. (Ky.) 147 ; State v* But for circumstances under which it was 
Jones, ^ Halst. (N. J.) 357. held that the old county could not recover 

And m Calif orma^ where, after the death the amount of taxes levied and collected in 
of the intestate, that portion of the county a new county, partly erected out of the old 
in which he resided at the time of death one, upon the subjects of taxation in such 
Is erected into a new county, or attached new county, Trinity Co. v. Polk Co., 58 
to another county, the probate court of the Texas, 321. 

old county still retains its jurisdiction over In some States a justice of the peace, 
the administration. Harlan’s Estate, 24 commissioned within a certain district and 
Cal. 182. county, cannot act under his former ap- 

But in Geetrpa a contrary view has been pointment upon a division of the county, if 
taken. An act of the legislature had his district falls entirely within the new 
changed the territorial limits of a county county; but the rule is otherwise in other 
pending a suit instituted respecting the title States- Respublica McClean, 4 Yeates 
to certain lands. Judgment was obtained (Pa,), 399. Compare Garey v. People, 9 
in the old county, and was about to be en* Cowen (N. Y.), 640; People v. Morrell, 21 
forced by the eviction of the parties in the Wend, (N, Y.) 563; State v. Walker, 17 
new county, when the court of the new Ohio, 135 ; Exp. McCollum, i Cow. (N. Y.) 
county granted an injunction, on the ground 5505 State w. Jacobs* 17 Ohio, 143. 
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{d) Power over Contracts. — The legislature may, in its dis- 
cretion, by a mandatory act, require a county to build, or aid in 
building, a public work outside its limits when the existence c£ 
such a work is deemed of special importance to the people of the 
county.^ It may authorize a county which has become a party to 
a contract to change the terms with the consent of the other 
party ; ^ and the original contract made by a county, although 
void, may be validated.^ 

(4 Power over Cotuity Funds and Debts. — The legislature has 
absolute authority over the county funds.^ 

And it may direct the county authorities to allow just claims 
out of the public treasury, or may fix the amount, and direct the 
raising of means by taxation for their payment.® 

(/) To authorisfe Subscription to Railroad Stocks^ etc. — (See 
Municipal Aid Bonds.) 

The power of the legislature to authorize counties to subscribe 
to stocks or bonds of railroads and other corporations of supposed 
public benefit, and the questions which arise under the exercise 
of such power, differ nothing in application to counties, qua 
counties, as distinguished from cities and towns, and all strictly 
municipal corporations. The fundamental principles, which are 
conclusively decided, can be briefly touched on here. The power 

1 . County of Talbot Queen Anne Co., lyn Co., 22 Wall. (U. S.) 67. See also 

50 Md. 246? Carter v. Cambridge Bridge, Ssteines v. Franklin Co., 48 Mo. 167; Dent 
104 Mass. 236. V. Cook, 45 Ga, 333. See note, 68 Am. 

It may authorize a county to create debts Dec. 299. 
for necessary expenses without the approval In McDonald v. Maddux, ii Cal. 187, it 

of the majority of voters of the county, was held that an act to fund the floating- 
though this might otherwise be necessary, debt of a county, and forbidding the re- 
Evans V. Cumberland Co., 89 N. Car. 154; demption of any warrants accruing prior to 
Halcomber v. Haywood County Comrs., 89 to a certain date, is obligatory upon the 
N. Car. 346. See 68 Am. Dec. note 299. county. And in Sharp v. Contra Costa, 

2 , Louisville, etc,,R. R.?'. Davidsor Co., 34 Cal. 284, it was decided, that, under an 
62 Am. Dec, 424 ; s.c., i Sneed (Tenn.), 637. act funding the debts of the county, all 

8. Steines v. Franklin Co., 48 Mo. 167, claimants, whose claims were embraced in 

4 . Love V. Schenk, 12 Ired. L. (N. Car.) its provisions, were bound to fund or fore- 

304 ; People v. Power, 25 111 . 187 ; Dennis go all further claim founded upon any sup- 

Maynard, 1 5 111 . 477. posed legal or moral obligation to pay, 

They are not the private property of the resting upon the State. Thereafter the 
county, since the county is a mere agency generosity, and not the good faith, of the 
of the State. And while the legislature State could be invoked by the claimants 
cannot take from the county its property, who failed to fund their claims. See note, 
it may direct the mode in which the prop- 68 Am. Dec. 299. 

erty shall be used for benefit of the county. One has no right of remedy against a 
State V. St Louis Co,, 34 Mo. 546; People government or subdivision thereof which 
Vn Williams, 8 Cal, 97, cannot be taken away by government. 

5 , Dennis v. Maynard, 1 5 111 . 477. County debt is part of the State debt ; and 

The legislature may authorize the fund- as there may be no remedy against State, so 

ing of the county debts, or the issuance of there may be none against the county : 
bonds to the amount of its just indebted- the sovereign cannot be sued unless by his 
ness. McDonald v. Maddux, ii Cal. 187; own consent. Hunsacker Borden, 5 Cal. 
Chapman Morris, 28 Cal. 393; Sharps. 288} s. c., 63 Am. Dec. 130. See also 
Contra Costa Co., 34 Cal. 284; Commis- I^angford v. Ring, i Mont. 33; Mx parte 
dioners v. People, 5 Neb. 127; Barrett v. State, 52 Ala. 230; People z/.IngersoU, 58 
Schuyler Co,, 44 Mo. 197 ; Chaska Co, v. N. Y. 46; Hastinp v. County of San Fran- 
Sapervisors, 6 Minn. 204 j Moran v. Miami cisco, 18 Cal. 59; Rose v. Estudillo, 39 CaL 
Co., 2 Black (C, C.), 722 ; Ritchie ti. Frank- 275. 
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is one of the extraordinary powers conferred on counties. That 
it is competent for the legislature, in the absence of specially 
restrictive constitutional limitations, to authorize a county to aid 
in the construction of railroads or such like corporations, is no 
longer an open question. The principle has been sustained by 
a long and almost unbroken line of decisions in the State and 
federal courts.^ Dillon^ however, states, that, despite this 

lino of decisions, ‘‘the soundness of this principle is open to grave 
question, viewed simply as one of constitutional law, and that, 
regarded in the light of its effects, this invention to aid the en- 
terprise of private corporations has proved itself baneful in the 
last degree.’' In the leading case of Sharpless v. Mayor of 
Philadelphia, Black, C, y., while admitting the binding force of the 
prevailing interpretation of the law, vigorously challenges the wis- 
dom of its exercise as a sound question of public policy, and 
foretells the evils which were bound to result therefrom.® 

In loiva this power in the legislature was first affirmed,^ then 
denied,® the denial adhered to for seven years, to be virtually over- 
thrown once more by a case which straddled both principle and pre- 
cedent.® The legislature may even compel a county to subscribe to 
the capital stock of a railroad already built, to issue bonds in pay- 
ment of the subscription, and to raise money to meet the same by 
taxation.'^ It may limit subscriptions by conditions precedent ; ® 

1 . See Dillon on Municipal Coipora- and counties within this commonwealth- 
tions, § 104, and cases ciud in note. The It may be well supposed that a large 
history of the whole question dates back amount of the bonds are in the hands of 
no farther than 1S37; and Goddinr*. Ciump, innocent holders. The reverse of the pic- 
8 Leigh (Va.), 120* is the eailicst case on ture is no less appalling. It is even more 
the subject ; s. c., 59 Am. Dec. 759, and so, as some view it. If the pow^r exists, it 
note, 782. Sharpless v, ^Mayor, 21 Pa. St will continue to be exerted, and generally 
147, may be said to be the leading case, it will be used under the influence of those 
In Leavenworth Co. v. Miller, 7 Kansas, w'ho are personally interested, and who 
479, the opinion of the court covets the do not see or care for the ultimate injury it 
ground exhaustively. The cases might be may biing to the people at large* * • . This 
multiplied in different States, but they uni- plan, if unchecked by this court, wdll prob- 
formly sustain the proposition, except in ably go on until it results in some startling 
Iowa, The federal courts have followed calamity to rouse the masses of the peo- 
the decisions of the State courts. Mitchell pie,” The long and able opinion of the 
7'. Burlington, 4 Wall. (U, S.) 270; Rogers learned judge m this case may fairly be 

Burlington, 3 Wall, (U. S.) 654; United said to exhaust the law on the subject, as 
.states V, Clark Co., 96 U. S. 211. well as its economic bearings ; and he de- 

2 . Dillon on Mun. Corp, § 104. cides the case as one of first impressions. 

3 . In Sharpless Mayor, 21 Fa. St. 158, 4 . Dubuque Co. v. Railroad Co., 4 G* 

C, Stack says, ** This is, beyond all com- Greene (Iowa), i. 

parison, the most important case that has 5 . State Wapello Co., 13 Iowa, 388. 

.ever been in this court since the formation 6. Hanson v, Vernon, 27 Iowa, 28. 

of the government. The fate of many Note the virtual but not acknowledged 
most important public improvements hangs overthrow of the line of authorities deny- 
•on our decision. If all municipal subscrip- ing the powers in Stewart Polk Co., 30 
tions are void, railroads, which are neces- Iowa, i. The legislative and judicial his- 
sary to give the State those advantages to tory of the subject is fully stated in King 
which every thing else entitles her, must v, Wilson, i DiUon (U. S. C, C.), 555. 
stand unfinished for years to come, and 7 . Railroad Company Napa Co., 30 
large sums expended on them must be lost. Cal. 435. 

Not less than fourteen millions of these 8, It may limit county subscriptions by 
stocks have been taken by boroughs, cities, conditions precedent. Thompson v, Kelly„ 
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may require that the question of subscription shall first be sub- 
mitted to a popular vote,^ The law has been upheld with great 
unanimity, as deciding that this power must always be conferred 
by express grant, and that there can be no implied authority to 
incur debts or borrow money in order to become a subscriber.^ 
And it follows, naturally, that powers to subscribe to railroad 
stock must be strictly construed,® although there are some limita- 
tions to this rule in minor matters and it is within the power 
of the legislature to confirm irregularly issued bonds.® And if the 
power to issue bonds in aid of railway and other like enterprises, 
is absent in the first place, they arc void into whosesoever hands 
they may come.® All the above propositions may be said to hav^e 
become axiomatic ; and as the subject in its broader application to 
all municipal and public corporations will be treated hereafter, and 
the cases exhaustively marshalled, only leading authorities are here 
cited. 

{g) Power over Remedies, — As the remedy by suit against a 
county is given by the State, so it may be taken away. This per- 
missive right, and any other remedy against the county, may be 
withdrawn at any time.’’ But though it may even change a cred- 
itor’s remedy in the exercise of its general power over remedies, 
it cannot wholly withdraw the remedy of an existing creditor 
which he possessed at the time of the passage of the act ; ® neither 
has it any power to impair the obligations of a county made pur- 
suant to its authority.® 

2 Ohio, 647 } St. Louis Alexander, 23 Mo. Where the rights of bom Me holders of 
483; Railroad Co. 7'. Plumas Co., 37 Cal. such bonds are discussed at length. Duno- 
354} Alley v, Adams Co., 76 111 . 101. van?’. Green, 57 111 . 63; Police Jury v, Brit- 

1 . These conditions frequently include a ton, 15 Wall. (U. S.) 566. 

submission to a popular vote. Crook v, 7 . llunsacker Borden, 5 Cal. 288 ; s. c., 
Baviess Co., 36 Ind. 320; Railroad Co. 63 Am. Dec. 130. 

Boone Co., 34 Iowa, 45; Allen v, Cerro 8. Winter v, Jones, 54 Am, Dec. 379; 
Gordo Co., 34 Iowa, 54 ; Ilubart Super* s. c., 10 Ga. 190; Bruce v* Schuyler, 46 
visors, 17 Cal. 23. Am. Dec. 447; s. c,, 4 Gilm. (III.) 221. 

The provisions of an act authorizing a 0 , Slaughter Mobile Co., 73 Ala. 134; 
county to vote for the question of aid to Cooley on Const. LIm. 273 et seq, 
railroads must be strictly folkmed. State The right of a creditor, who was such at 

Babcock, 31 N. W. Rep. 682, the time of the passage of the act, to enforce 

2 . Thompson v, Lee Co., 3 Wall. (U. S.) by mandamus the levy of a tax for the pay- 
327 } Marsh v, Fulton <Jo., 10 Wall. (U. S.) ment of his debt, cannot be taken away l^y 
076} County of St. Louis x\ Alexander, 23 the legislature. State v, Rahway, 43 N. J. 
Mo. 4S3 ; English v, Chicot Co., 26 Ark. L. 338. See (58 Am, Dec. 299. 

454; i\"ople V, Mitchell, 35 X, Y. 551. And where, at the time of the presenta- 

3 . English v. Chicot Co., 26 Ark, 454. tion of the demand, there are funds in the 

The rule that power to subscribe must be county treasury applicable to the pay- 

expressly conferred and strictly followed, ment of the demand, the legislature cannot 
docs not require the strict construction of deprive the creditor of his right to be paid 
a penal statute. Railroad Co, Douglass out of those funds. Rose v, EstudiUo, 39 
Co., iS Kan. 169. Cal. 270, Although the funding of the 

4 . State V, Saline Co., 48 Mo, 390^ Pen- county debt may not impair the obligation 

dlcton Co. V, Amy, 13 Wall. (U. S.) 297, of contracts. Hunsacker v, Borden, 5 Cal. 

8. Steines v, Franklin Co., 48 Mo. 167 5 288 j Sharp v. Contra Costa, 34 Cal. 284. 
Alexander McDowell Co., 70 N. Car. And while the legislature cannot require 
20S. the creditors of a county to surrender their 

6. Marsh v, Fulton Co., 10 Wall. 676; evidences of indebtedness, and accept new 
Clay V. County, 4 Bush (Ky.), 154, ones, different in terms from the old, it 
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4. Liabilities of Counties, — (a) Generally. — Counties being merely 
parts of the State government, they partake of the State’s immu- 
nity from liability. The State is not liable, except by its own 
consent ; and so the county is exempt from liability, unless the 
State has consented. Counties are nut liable to implied common- 
law liabilities as municipal corporations are.^ 

Their liabilities, whether grounding in tort or contract, are the 
mere creatures of statutes; and they possess no power, and can 
incur no obligations, except such as are specially provided for by 
statute.^ In the absence of statute, there is no county liability.® 
ip) Liability for Contracts. — The statute authorizing a contract 
must be strictly pursued, or the contract will not bind the county 
and the requirements of the statute must be fulfilled;® and a 
contract, unless made pursuant to statutory authority, will not be 
binding;® and a contract ultra vires may always be defended.*^ 

may refuse to pro\idc funds to pay any discussed in Savage Banger, 63 Am* 
portion of the old indebtedness unless the Dec. 658; s. c., 40 Me. 176; Browning v. 
Cl editors will accept new evidences in City of Springfield, 63 Am. Dec. 345 ; s. c., 
place of the old ones, and for a less sum. 17 111 . 143; Commissioners v. Martin, 69 
People V. Morse, 43 Cal. 534. Am. Dec. 333, 4 Mich. 557 ; Lorillard v. 

No creditor of a county acquires any Town, 62 Am. Dec. 120; s. c., ii N. Y. 
vested right to its revenue until the money 392 ; Eastman v. Meredith, Am. Dec- 
is actually in the treasury; and if a law is 302; s. c., 36 N. II. 284. 
passed before the money comes into the 4 . Murphy v. Napa Co., 20 Cal. 497; 
treasury, which makes other disposition of Hight v. Monroe Co., 68 Ind. 57^; Turn- 
a part of a certain fund, the holders of the pike Co. v. Bartholomew Co., 72 Ind. 226; 
certificates on that fund acquire no vested Steines v. Franklin Co., 48 Mo. 167; Shaw- 
right to such money until the provisions of nee Co. Carter, 3 Kan. 115; Treadwell 
the last law have been complied with. 2#. Commissioners, 1 1 Ohio 81.190; Rich- 
Esser v. Spaulding, 17 Kev. 2S9. ardson v. Grant Co., 27 Fed. Rep. 495. 

An act will not be construed so as to 5 * Hall r/. Marshall Co., Z2 Iowa, 142. 
impair the rights of creditors, unless express As a regular meeting of the county 
w'ords are employed. People v. Williams, board is necessary before entering upon 
8 Cal. 97. See note, 68 Am. Dec. 300. the contract. Archer v. Commissioners, 

1 . Browning t*. City of Springfield, 63 3 Blackf. (Ind.) 501; Commissioners v. 

Am. Dec. 345 (see note); s. c., 17 III. 143; Koss, 46 Ind. 404; Rice v, Plymouth Co., 
Perry z'. Worcester, 66 Am. Dec. 431. 43 Iowa, 136; Crump v. Supervisors, 52 

There may be no remedy against a debt Miss. 107. A county may become liable 
contracted by authority of law. Hunsacker on a promise, informally undertaken, if 
V, Borden, 63 Am. Dec. 130, see note ratified by subsequent acts. Kawkv. Mar- 
132. ion Co., 48 Iowa, 23. Thus it may be 

2 . Granger 7 \ Pulaski Co., 26 Ark. 37. ratified at a subsequent meeting of the 
8. Russell Men of Devon, 2 T.R. 671; board in legal session. Mitchell v. The 

Crawford Co. v. Le Clerc, 4 Chand. (Wis.) Commissioners, 18 Kan. 188; Clark v. Lion 
56; Shawnee Co. v. Carter, 2 Kan. 115; Co., 7 Kev. 75; Talbott z?. Iberville Parish, 
Heller z\ Shawnee Co., 23 Kan. 120; 24 La. Ann. 135. 

Askew 7 f. Hale, 54 Ala. 639 ; Simpson r. 6, Rayburn v. Davis, 2 111 . App. 548 ; 
Lauderdale Co., 56 Ala. 64; Wilson?/. Com- Stamp v. Cass Co., 47 Mich. 330; Robert- 
missioners, 7 W. & S. (Pa.) 197. son v, Breedlove, 61 Texas, 316. 

Their powers must be strictly construed. 7 . Turnpike Company Bartholomew 
English V. Chicot Co., 26 Ark. 454 ; Murphy Co., 72 Ind. 226 ; Henderson v. Sibley Co., 
v. Napa Co., 20 Cal. 497. 28 Minn. 51 5 ; Fowle v. Alexandria, 3 Pet. 

Thus, the power to construct buildings (U. S.) 409. 
does not authorize the issue of commercial Acceptance and occupancy of a public 
paper. Claiborne Co. ?/. Brooks, u i U. S. building by a county will not enable the 
400. See note, 68 Am. Dec. 343. contractor to recover of the county, on a 

The subject of the liability of cor- quantum mtruUi an amount in excess of 
porations, whose corporate powers are con- that authorized by the vote, caused by 
lerred for the benefit of the public at large, changes and extensions of the original 
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The legislature may, however, by a subsequent act, validate a 
contract, though originally it was voicl.^ 

Where counties are considered corporations, their contracts, 
within the scope of their powers, may be made by their officers 
or agents, as are those of other corporations, and may be in 
writing or parol, according to their nature.* 

(r) Liability of County for Bonds , — A county cannot issue 
bonds unless specially authorized to do so by law.* And, when 
issued under scope of authority granted by the legislature, they 
must be issued for objects clearly recognized and pointed out by 
the empowering act or acts, and all conditions and limitations 
must be conformed to. The cases met with in the books generally 
arise on the validity of the bonds in question under one or the 
other of these heads, and those cited will serve to illustrate and 
sustain the proposition of law as stated.*^ It has been held in 


plan. Richards. Warren Co., 31 Iowa, that the contract with the board w'as illegal, 
381. coirld not he maintained until there should 

Thus, contracts made with county ofifi- be restoicd to the contractors what they 
cials will not bind the county when the had expended in laboi, money, and mate- 
olEiicials have no authority l<» make the cun- rial. Wood z. liangs, i Dak. Ter. 179. 
tract. Orange Co. t'. Ritter, 90 Ind. 362; An asfturance by the chairman of the 
Madison Co. Burford, 93 Ind. 3^3; Boaul of Super\ isdrs, in open session, that 
Cravkford Co. Le Clerc, 4 C'hand. (W is.) they will pay a bill against the county, does 
56} Smith zu Barrow Co., 44 VVis, 6S6; not create an obligation thereon against 
Stamp 7^. Cass Co., 47 Mich. 330; Warrick the county: to bind the county, the bill 
V, Butterworth, 17 Ind. 129; Dennison v. must receive the assent of a majority of 
St. Louis Co,, 33 Mo. i6S. the members of the board. Rice v, Plym- 

And where a contract tvas made with an outh Co., 43 Iowa, 136. 
agent of a county, the county was not As tu the liability of a county for goods 
bound, the plaintiff not showing that it delivered to different persons upon the 
authorized or ratified the contract. War- order of a supervisor, under the Pauper 
rick Butterworth, 17 Ind. 129. Laws of Illinois, see Macon County v, 

, But where a committee of the county Newell, 81 III. 3S7. 
board is duly authorized, its acts will bind Except where attacked for fraud, the de- 
the county, irre^ective of subseouent rati- cision of county commissioners, as to the 
fication or disamrmance* Frencn 7*. Dunn character of the court-house needed, is 
Co., 58 Wis, 168. final, and, although the cost may exceed 

1 . Steines v. Franklin Co. 48 Mo. 167. the amount for \vhich the commissioners 
Montgomery Co. zk Barber, 45 Ala. are presently authorized to levy taxes, 
237 ; Jackson Co. tv Hall, 53 111 , 440. they may contract for the building of a 
A contract duly entered into by the su- court-house, the cost thereof to be paid in 
pcTvisors is the contract of the county* bonds, to be issued and delivered and made 
Babcock v, Goodrich, 47 Cal. 488. payable to the contractors, and bearing 

A county court making a purchase under interest from the date of issuance, as soon 
authority of the (Virginia) statute to bind as the taxable value of the county in- 
the county, must show in its records the creases, so as to enable the bonds to be 
facts necessary to enable the court to act. issued in accordance with law. Mont- 
County p. Hall, So Va. 321. gomery 7v Orr, 27 Fed. Rep. 675. 

Contracts entered into bjr county officials, 8. A county cannot issue bonds unless 
in disregard of the provisions of a statute authorized specially by law. Duke p, Wil- 
regulating the making of county contracts, liamsburg Co., zi S. Car. 414; Lewis v* 
cannot be sustained by any subsequent rati- Sherman Co., 5 Fed. Rep. 26^, 
fication by those officers. Supervisors of As to the requisite number of votes, 
Jefferson Arrighi, 54 Miss, 068. where submission to the voters is required, 

Where warrants were issued for build- Carroll Co. v. Smith, in U. S. 556,* Has- 
ing a court-house, that an action kins v, Carroll Co., 50 Miss. 735. 
brought by tax-payers after the building 4 . Where a statute authorizing the issue 
was completed ana accepted by the county of county bonds prescribes their form, one 
board, for equitable relief, on the ground Is not obliged to receive them from the 
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some States that counties have not the power to make bonds or 
negotiable paper of any kind, the consideration or validity of 

county unless they are in the form pre- Dent r. Cook, 45 Ga. 323; Whitwell v, 
scribed.even though possibly valid. Merced Pulaski Co., 2 Dill. (C. C.} 249. 

Co. T, University, 66 Cal, 25. Bonds ihisued under the act, in 

In railroad aid bonds, technical advan- regard to the reclamation of swamp lands, 
tages will not be allowed to involve a breach are not ‘‘orders” or warrants within the 
of the public good. Street Cumrs.r. Craven, meaning of the act, and are payable at 
70 N. C. 644. maturity regaullcss of their order of pre* 

Illegal Bates. — State v, Sanderson, 54 sentatiun. Shclie} St. Charles County, 
Mo, 203,* Rubey Schain, 54 Mo. 207; 21 Fed. Rep. 699. 

Smith V, Green Co., 54 Mo. 58. The Supreme Ouirt t»f Teftficssee having 

Where a rate of interest is not prescribed, decided the Board ot Commissioners of 
any legal rate may be fi.xed. Beattie v, Shelby County to have been an unorgan- 
Ahdrew Co., 56 Mo. 42. ized and illegal body, without lawful ex- 

Where counties are restricted bv statute ibtcnce, in an action on certain bonds 
from issuing bonds to an amount greater issued by said board, that tiic principle of 
than a certain percentage of the as*>essed ufheers could not be iinokedin the 

valuation of the county, the term bonds plaintiffs aid, as there cannot be officers 
must include all bonds: it cannot be re- /tM\ here there is no office and 

stricted to funding bonds. State v. Bab- the facts tailed to show any ratification by 
cock, iS Neb. 1 41. the county. Xrkrton r. Shelby Co,, ir8 

Where county bonds are issued in ex- U. S. 425. 
cess of legal limits by the countv court, a County bonds issued in 1S62 to raise 
simple certificate of a judge of that court, money for the support of indigent families 
m»t a recital in the bond, does not estop the of soldiers of the Confederate Army w'ere 
county, neither statute, note, nor order au- not in aid of the rebellion, and are \aHd. 
thorizing such certificate. Daviess Co. v, Bartow Co, v, Newell, 64 Ga. 699. 
Dickinson, 117 U. S. 657. As to municipal debt in excess of con- 

The legislature has the pow’er to direct stitutional limit, for w'hich county bonds 
by what agency claims against a county ■were issued in Indiana^ see Kimball v, 
shall be ascertained and adjusted, and by Board of Commissioners, 21 Fed. Rep. 
what officials county bonds, authorized to 145. 

be issued in payment therefor, shall be at- Bonds of a county w’cre authorized to be 
tested and pledged. But the bonds when issued by a vote of the people ; and the 
issued are the bonds of the county. People law authorizing the vote provides that 
r, Ingersoll, 38 N. Y. i. the bonds .should be executed by certain 

County bonds issued for purpose of officers, and countersigned by the treasurer 
erecting "a public bridge over the Platte of the county. that the omission of 

River, conformable in all respects to the the treasurer to countersign the bonds was 
laws of the State authorizing the issuance a mere defect in the execution of them, 
of bonds in aid of works of internal im- which a court of equity would, in the ab- 
provement, are valid. Union Pacific R, R. sence of a remedy at law, ordinarily supply ; 
1". Commissioners, 4 Neb. 450. and that an injunction restraining the col- 

Where the legislature has authorized a lection of taxes for the payment of such 
special board to contract for certain im- bonds should not be allowed. Melvin v, 
provements, and the county to issue bonds Lisenby, 72 III. 63. 
for one hundred thousand dollars, and a Where the county court was empowered 
contract is made for that sum, a subsequent bylaw to issue the bonds of the countyj upon 
act reducing the bonds to two hundred a vote to be taken upon the subject, in the 
thousand dollars will not relieve the county manner prescribed by the law, authorizing 
of liability. Slaughter v. Mobile Co., 73 such vote and the issue of bonds, and such 
Ala. 134, bonds were issued, the fact that the evi- 

Where a statute says the commissioners dence of the compliance with the law in 
may ” submit any proposed expenditure calling and conducting the election, giving 
for the approval of the voters, *‘may” is notice thereof, etc., may be lost or destroyed, 
construed shall. Steines v, Franklin Co., does not affect the validity of the bonds, if, 
48 Mo. 167 ; State v. Saline Co., 48 Mo. 390. in fact, the law was complied with. Maxey 
The validity of a submission as to a Williamson County, 72 111 . 207. 
proposition to borrow money determined, In an action by a hna fide purchaser for 
there being a substantial compliance with value against a county, upon a bond issued 
the requirements of the statute. Lynde v. by the former county court of such county. 
County, 16 Wall. (U. S.) 6, under an act of the legislature, the records 

Not liable for bonds issued u//m idres, of such court are conclusive upon the 
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liabilities of Counties. 


COCyTIES. 


Liability upon Warrants^ 


which cannot be inquired into, in the hands of any person, either 
before or after maturity.^ 

{d) Liability upon Warrants, — County warrants are orders by 
the properly authorized county board or authority upon the 
treasurer to pay a properly audited claim. It has been held in 
loioa that they have no validity unless the county seal has been 
duly affixed,- and they are only valid where they are issued by 
legal authority.® In some States a warrant, when regular, may 
be sued on ; ^ in others the warrant by itself is not a ground of 
action ; ® a county, it has been held, is not liable to pay interest 
upon a county order.® 

Where a claim against a county is by law required to be paid out 
of a particular fund, or where the claimant has agreed to accept 
payment out of a particular fund, recourse cannot be had to 


countN. The recitals in the bond are also 
conclusive upon the county, and constitute 
an estoppel in pms, Uelo Commission* 
erh, 76 N. Car. 4S9. 

In a suit by tax-payers of a county, to 
annul pr<xeeaing8 ot the county court 
authorizing the issuance of bonds of the 
county, and to enjoin the collection of 
taxes 'to pay interest on such bonds, the 
bondholders are necessary parties. Board 
7*. Texas, etc., R. Co., 46 Tex. 316. 

The constitutionality of an act, funding 
the indebtedness of Lincoln County, sus- 
tained, and its construction determined. 
fW Fellows* Saving, etc., Bank v. Quillen, 
If Nev. 109. 

1 . Goodnow ?». Ramsay Co., ii Minn, 31; 
Marshall Co. v. Cook, 38 III. 44? Madison 
Co. V, Brown, 28 Ind. 161, 

But see Supervisois v, Schenck, 5 Walk 
{U. S.) 773. And as to non-compliance in 
the issue of bonds, payable to bearer, with 
certain formal restrictions, see Mercer v, 
flackett, t Wall. 83. See also Hill v, 
Scotland, 25 Fed. Rep. 395; Mellen v, 
Scotland, 25 Fed. Rep. 395. 

As to county bonds irregularly issued in 
the hands of Hottapiie purchasers for value. 
Bank 7 k ( Iktibbeha Co., 24 Fed. Rep. 1 10 ; 
Bank 7». Oktibbeha Co., 22 Fed, Rep. 

Springer v. Clay Co., 35 Iowa, 241 ; 
Sineltzer v. White, 92 U. S. 390. 

8. Supervisors r, Arrighi, 54 Miss. 66S; 
Andrews tf, Platt, 44 Cal. 

Poifce juries, in the administration of the 
limited powers confided to them, must pro- 
vide means by taxation. They cannot 
bind the parishes by putting in circulation 
their notes or warrants at pleasure, Flagg 
tf. Parish of St. Charles, 27 La Ann. 
3 * 9 - 

County warrants valid, but lacking a ne- 
cessary recital, were delivered up by their 
holders in exchange lor new warrants that 
titrtied out to be invalid. /Mtff that the 


owners could compel the return and ref- 
ormation of the originals. Goldsmith v, 
Stewart. 45 Ark. 149. 

A county having power to repair, grade, 
and improve its public roads, and to con- 
tract therefor, may issue warrants in pay- 
ment of such obligation. Long v, Boone,- 
32 Iowa, i8i. 

County warrants issued for erection of a 
court-house were held void where their issue 
was not authorized by a vote of the quali- 
fied voters. Brown v, Sherman Co., 5 Fed* 
R«m. 2;j4. 

Public roads and bridges are such county 
expenses as may be met by warrants on the- 
general fund. Webster Fish, 5 Nev* 
190. 

4 . Bank v, Franklin Co., 65 Mo, 105. 

6. A county warrant, drawn on, and pay- 
able out of, the ordinary revenue, should 
not be enforced by mandamus^ or by action 
and judgment* People v, Clark Co., sa 
in. 213. 

The holder of county warrants cannot 
sue the county in an ordinary action based 
upon the warrants. The Mississippi statute, 
giving the right to sue a county, does not 
embrace claims that have been allowed and 
warrants issued : it is only where the Board 
of Supervisors refuse to allow a claim, that 
suit may be brought on it. Klein v. Board 
of Supervisors, 51 Miss. 878. 

A county warrant alone is not a founda- 
tion for an action against the county : the 
real foundation of the indebtedness must 
be shown. Polk Supervisors of Tunica, 
52 Miss. 422. 

A statute of enacting that where 

a judgment is given against a county, the 
county commissioner shall draw his war- 
rant on treasurer for the amount, cannot be 
taken advantage of on error in case where 
martiiamus to levy a tax has issued. Super- 
visors «/. U. S., 4 Wall. (U. S.) 435 - 

6. Madison Co. v, Bartlett, 2 Scamm.* 

(in.) 67- 
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Liabilities of Cotmties. 


COUXTIES. 


Liability for Torta 


by a county for beneficial purposes, though obtained under a con- 
tract ultra vhrs on the part of the county, may be recovered on 
a count for money had and received.^ 

(/) Liability for Torts, — The great weight of authority sus- 
tains the rule that counties are not liable for tort, unless by 
express provision of statute, or by necessary implication there- 
from ; ^ and certainly counties will not be held liable for neglect 

45S; Salt Lake City t', Hollister, uS U.S. L. (N. Car.) 272, it was held that a con- 
259. ' tractor to build public buildings, who kept 

If a countv obtains the money or the on work after instructions to cease, depart- 
propeitv of o'thers without authority, the ing materially from the stipulations of the 
law, inrlependently of statute, will compel contract, could not recover the contract 
restitution or compensation. Marsh zk price. No recovery can be had for work 
Fulton Co., 10 Wall. (U, b.| 676 *, Louisiana done for the county w'ithout authority uj?on 
V, Wood, 102 U. S. 294. the mere advice of the county judge, with- 

it Henderson v, biblev Co,, 2S Minn, out subsequent ratification or acceptance 
5t5; Pimental 7, <'ity of .San Fiancisco, by the county. Epperson v. Shelby Co., 7 
21 Cal. ; Gan»e City of Clarks\ine, Lea (Tenn.),'275. No recovery can be had 
«; Hill. (C. C.) t65; Diir r'. Wareham, 7 for voluntary services, nor can a county 
Mete. 43S; Gray Tompkins Co., board, without statutory permission, make 

93 N. Y. 603; btamjj ?.'^Cass Co., 47 Mich, an allowance for such service. Comrs. v, 
330, wheie It was said that a Board uf Su- Boyle, 9 Ind, 296. See note, 68 Am. Dec. 
pcrvisois cannot, unless distinctly author- 293, 

ized by legislation, incur debts or make One who has built a public building under 
engagements except on the basis of benefit a prohibited contract, cannot recover on a 
to the county it represents. And in Clark quantum meruit ; and if, in the course of 
r. Saline Co. it was /le/d that, where a construction under a legally made contract, 
county had conveyed lands under a mis- an alteration or addition is made, the statute 
take of title, and made use of the purchase- applies. Richardson v. Grant Co., 27 Fed. 
money, upon the failure of the title the Kep. 495. 

purchaser could recover the price. % Dillon on Mun. Corp. sect. 963. 

Money loaned to commissioners for the An action cannot be maintained against 
benefit of the county may be recovered a town (New-England town) or other quad 
if it is shown that it was appropriated to corporation for neglect of corporate duty, 
the execution of an act which it was made unless such action Is given by statute. See 
the duty of the commissioners to perform, Hill z\ Boston, 122 Mass. 351, where the 
and the county received the benefit of it. law of repairs of highways and bridges is 
But nothing can be recovered which is not ably considered by Qray^ C. y. See also 
shown to be expended for the use and Askew v. Hale Co., 54 Ala. 635>. 
benefit of the county, and for a purpose A county is not liable for failure to ex- 
authorized by law. waitz v. Ormsby Co., creise a discretionary power. Lehigh Co. 
I Nev. 370. V, Hoffart. 19 W. N. Ca. 1887 (Fa.) 363. 

It ha.s also been heldit that, where one In Alabama, counties are incorporations 
performs services for which the commis- established for special and defined pur- 
sioners were authorized to contract with poses, and are not subject to any common- 
their knowledge and consent, and whose law liabilities, but are liable tot wrongs 
work was accepted and used by the county, only when committed in the use or misuse 
he may recover what the work and materials of the corporate powers conferred. Bar- 
were kasonably worth without an express hour Co. v, Horn, 48 Ala. 649. 
contract. Madison Co. v. Gibbs, 9 Lea The great weight of authority is that, 
(Tenn.), 383, See also Atkins Barn- whether a duty is imposed by statute or 
stable Co., 97 Mass. 428; also V^olcott v, not, the county is not liable for a neglect 
lawrence Co., 26 Mo. 272, where it was to perform it unless such liability is ex- 
^eid that no recovery can be had against a pressly imposed by statute. Governor v* 
county on a qmnium meruit for erecting jfustice, iq Ga. 97 ; Haygood v Justice, 20 
a court-house : recovery, if had at all, must Ga, 845 ; Town of Waltham v. Kemper, 55 
be had upon special contract, entered into III. 346 \ White v. County, 58 III. 297 j 
In conformity to the act providing for the Kincaid w. Hardin Co., 53 Iowa, 430; s. c., 
erection of county builaings. Sec also 36 Am. Rep. 236} Turner v, Woodbury 
Lehigh Co. v* Kleckner, 5 W. & S. (Fa.) Co., 57 Iowa, 440; Marion Co. v, Riggs, 
181, 24 Kan. 255; Detroit v, Blakely, 21 Mich. 

In McCoy Justices of Harnett, 8 Jones 84; Sutton Board, 41 Miss. 236; Brab- 
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Xdabilitids ot Coonties. 


COrXTIES. 


liability for Tort®, 


to perform an act when no duty to perform such act is imposed 
on them by statute.^ 

There is a minority of authority that holds that where this 
duty is imposed by statute, the county will be liable for its neglect.^ 
And, in some States, liability is provided for by statute.^ 

There is some apparent diference of authority upon the liability 
of counties in the erection, maintenance, and repair of highways, 
bridges, etc. ; but this difference is rather apparent than real. 
An examination of the cases tends to show, that, where this liability 
is held to attach, it is founded either upon express statute, from 
necessary implication therefrom, or because the duty of skilful 
erection and repair has been considered to be imposed directly or 
by implication by the legislature.** 

ham 7 \ Supervisors, 54 >fiss, 363 ; Reardon an implied civil liability for damages caused 
V, St. Louis Co., 36 Mo. 555; Woods v, to travellers for defective and unsafe streets 
Colfax Co., 10 Neb. 552 ; Cooley v. Free- under their control, but denying that such 
holders of Essex, 27 J. L. 415 ; State liability attaches to counties or other 
Hudson Co., 30 N.J. Il 137; Freehold- corporations, as respects highways and 
ers V. Strader, is X. T. L. loS; Livermore bridges under their charge. This 'distinc- 

r. Freeholders, 29 N. J. L. 245; Pray v. tion has received judicial sanction in a 
Jersey City, 32 N. J. L. 394 ; Kinsey large majority of the States, where the le- 
Magistrates ot Tones, 8 Jones L. (N. Oar.) gislature is silent in respect of corporate 
186; White v. Chowan Co., 90 N. Car. 437 ; liability.” Dillon on Mun. Corp. § 

s. c., 47 Am. Rep. 534; Whitehead v. 8. R'iplev t'. Essex Co., 40 N. J. L. 45. 

Phila., 2 Phila. (Pa.) 99; Young v. Com- But in tne absence of statute the county 
missioners, 2 Nott & M. {S. Car.) 537; will not be liable for a nuisance caused by 
Wood V, Tipton Co., 7 Baxt. (Tenn.) 112; the erection of a jail, and its filthy and dis- 
Nevasota v. Pearce, 46 Tex. 525. orderly condition. Wehn v. Gage Co., 5 

1 . Covington Co,z% Kinney, 45 Ala. 176? Neb. 494; Crowell v, Somona Co., 25 Cal. 

Swineford z>, Franklin Co., 73 Mo. 279. 313. 

2 . Ferguson Davis Co., 57 Iowa, 601 ; 4 . As the consideration of this particular 

Huffz/. Poweshiek, 60 Iowa, 529 j Eylertr. phase of responsibility is of general and 
Alleghany Co., 49 Md. 257 ; Commissioners practical importance, it has been thought 
t'. Gibson, 36 Md. 229; Shelby Co, v, De- well to cite the important cases. 

pre/, 87 Ind. 509; Morgan Co. Pritchett, In Alabama the liability imposed on 
85 Ind, 68 ; House County Corns., 60 counties for injuries resulting from defec- 
Ind. 580; Rigony SchuyllSll Co,, 103 tive or unsafe public bridges is special and 
Pa. St. 382, " defined by statute. Barbour Co. %k Horn, 

Counties are liable for infringement of 48 Ala. 649; Covington Co. v. Kinney, 45 
patents. May tj. County of Logan (Ohio), Ala. 176. 

30 Fed. Rep, 250; May v, Mercer Co. Where the duty of keeping a bridge in 
30 Fed. Hep. 246; May County repair devoh’es by law on the county, the 
Fond du Lac, 27 Fed, Rep. 695. county is bound to close it if it becomes 

upon a consideration of dangerous (Humphreys v, Armstrong, 3 
the authorities respecting the liability for Brews. (Pa.) 49), and is liable for injuries 
defects in bridges and highways, makes the resulting from its ordinary use. See also 
following deductions : “ On examination, Rigony v, Schuylkill Co., 103 Pa. 3S2. See 
it will be found that the cases may be 68 Am. Dec. 394, note, 
grouped into the following classes ; — Bepairs, liahility for. — One of two coun- 

Where neither chartered cities nor ties jointly bound to keep abridge in repair 
counties are held to an implied civil Ha- was compelled to pay damages sustained 
bility. Only a few States have adopted this by its breaking down, the other 

extreme view, county was bound to contribute. Arm- 

** 11 . Where the reverse is held, and both strong Co. v. Clarion Co., 66 Pa. St. 218. 
chartered cities and counties are alike con- A county and town being jointly, by 
sidered to be impHedli? liable for their neg- statute, liable for the erection and main- 
lect of duty in question. This doctrine tenance of a bridge, held, that one injured 
prevails in a small number of States. by a defect in the bridge could maintain an 
**III. Where municipal corporations action against the county, Lyman z^.Hamp- 
proper, such as chartered cities, are held to shire Co , 140 Mass. 31 u 
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Xial»iHties ol Counties. 


COUNTIES. 


Liability for Services 


[g) Liability for Services. — i. Generally. — A county is not 
liable for voluntary services/ but the county boards may in their 
discretion allow for services which have been beneficial/ To 
charge a county with services, there must be some statutory 
authority authorizing the same to be rendered/ 

Where the building of a county bridge is juries resulting from neglect of such duties, 
let out by contract, and the county fail to Eyler z\ Alleghany Co., 49 Md. 257. 
take the bond required by § 671 of the *The burden of erecting, maintaining, and 
•Georgia code, it is liable for damages from repairing bridges falls on the county, 
tdcfective construction, though the injury State zk Titus, 47 N. J. L. 89- 
Kjccurred more than seven years after the In an action against a county for damages 
•completion of the work. Jiackey v, Mur* resulting from defective condition of bridge, 
ray, etc., Counties, 59 Ga. 8325 Davis v. actual or implied, notice of the condition 
Horne, 64 Ga. 69. of the bridge must be shown. Hulner v. 

As to form and manner of pleading in Union Co., 7 Oreg. 83. 
bridge cases versus counties, Collins v. A county is responsible for negligence in 
Hudson, 54 Ga. 25. allowing a bridge to be out of repair, 

The county board is liable for injury to whereby injury accrues to any person trav- 
ithe person or property of a traveller, occa- clling over it, McCalla v. Multnomah Co., 
‘Sioned by the want of repair of a highway 3 Oreg. 424. 

bridge, without any fault of his own, and A county is liable for negligence in the 
while in the ordinary use thereof, although construction of a bridge, Knox Co. v. 
Ati action therefor is not expressly author- Montgomery (Ind. 1886), 9 N. E. Rep. 590 
ized by statute. House v. Montgomery (which cites a long list of cases, and de- 
County Corns., 60 Ind. 581 ; Pritchett a cides that the liability of counties for negli- 
Morgan County, 62 Ind. 210; State v. pence in constructing or maintaining bridges 
Commissioners, 80 Ind. 428. is no longer an open question in Indiana). 

A county bound by statute to repair ^ A county is not liable for an injury occa- 
public bridges, is bound to replace or re- sioned by a defective bridge in the absence 
build them when substantially destroyed, of statute. White r. Chowan Co., 90 N. C. 
State V. Gibson Co., 80 Ind. 478; s. c., 41 437 ; Clark v, Adair, 79 Mo, 536; Brabham 
Am. Rep. 821, v. Supervisors of Hinds, 54 Miss. 363; 

Counties are liable for negligent omis- Marion Co. v. Riggs, 24 Kan. 255; Hoden* 
sions to keep the bridges upon their public beckzv Winnebago Co., 95 III. 148; Kincaid 
highways in a safe condition, Morgan Co. z*. Harden Co., 53 Iowa, 430; Woods v. 
z\ Pritchett, 85 Ind. 68. See also Shelby Colfax, 10 Neb. 552; Wood s', Tipton, 7 
Co. V. Depre/, 87 Ind. 509. Baxt. (Tenn ) 113. 

Bridges built and maintained by town- In Scales p. Chattahoochee Co., 41 Ga. 
ships, though never recognized as county 225, the court Jke/dt the county, being only 
bridges, must be repaiied by the county, a ^uasi corporation, was not "liable for in- 
Vaught a Johnson Co., loi Ind, 123; Allen juries resulting from defective roads and 
Co. v. Bacon, 96 Ind. 31 ; Patton v. Montg. bridges, caused by neglect of proper road 
Co., 96 Ind. 131. ofiicers. The duty of repairs is not cast 

Liability for defects in bridges, or failure upon the county as a corporation, but on 
to construct them, applies only to the larger certain county officers and State officers, 
class known as county bridges. Taylor v. A Cat forma statute making a county 
Davis County, 40 Iowa, 295; Morelands, “ responsible for providing and keeping in 
Mitchell Co., 40 Iowa, 394. repair all public roads and bridges,^* //e/df 

A county is bound to construct bridges not to render the county liable to the action 
in such manner that they shall be safe, of one affected by the neglect of the county 
Albee p. Floyd County, 4^ Iowa, 177, to repair. Barnett p. Contra Costa Co., 67 
Counties are liable tor injuries resulting Cal. 77. 
from defective bridges upon public high- A county is not liable for laying off, and 
ways, erected and maintained by them, afterward closing, a public roaa. Turnpike 
Krause p. Davis County, 44 Iowa, 141. Co. p. Davidson, 14 Lea (Tenn.), 73. 

In an action against a county for injuries Nor for injury caused by failure to repair 
caused by a defective bridge, it was Aetd sl court-house, or sidewalk appurtenant, 
that the county was made liable by adopt- Dosdall v. Olmstead, 30 Minn. 90. 
sng an insufficient plan, without reasonable 1 , Comrs, p, Boyle, 9 Ind. 296; Moon p. 
care. Ferguson zu Davis Co,, 57 Iowa, 601. Howard Co,, 97 Ihd. 176, 

See also Hufft/.PowesheikCo.,&Iowa,529. % People p. Hows, 34 Barb, (N. Y,) 69. 

It being the duty of a county to keep its S. People ©■* Supervisors, 28 How. (N* Y.) 
bridges in repair, it is responsible for in- Pr, 22. 
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liabilities of Coantios. 


CO UNTIES, liability for Act* of Officers, etc. 


2. For Atiormy's Feos, — A member of the bar appointed by 
the court to defend a prisoner indicted on a criminal charge, the 
prisoner having expressed a desire for counsel, cannot charge 
the county for his services.^ The rule seems to be otherwise in 
Indiana.® 

3. For Physician^ s Sennees, — A county has been held liable for 
services properly rendered to paupers.® 

(h) Liabiliiy for Acts and Ncgligonce of Officers and Agents , — 
It may be laid down as a general rule that counties are not liable 
for the acts or negligence of officers ; and an action will not lie 
for injury resulting from the non-performance by its officers of a 
corporate or official duty, unless a remedy is given by statute 
nor does liability attach for the acts or negligence of its servants 
which cause injury to others ; in this it differs from a municipal 
•corporation.'® 

A county, being a political division of the State, has no more 

Not liable for interest on an unpaid sal- Jacobs, 3 Pa. 36$ ; Comr. v, Phila. Co., 4 S. 
ary. 49 Ga. its, & R- (Pa.) 541; Comr. r. Huntingdon, 3 

‘Not liable to a clerk de jure for salary Rawle (Pa.), 487; Hutt v, Winnebago Co., 
wrongly paid to a clerk de facte, although 19 Wis. 1 1 ( 3 . 

it was known that the office uas in litiga- A county is not liable for the board of a 
tion. Saline v, Andenson, 20 Kan. 298. jury in a capital case during the pendency 

1 . Posey r. Mobile Co., 50 Ala. 6; L^- of the trial. Young Commlssioneis, 76 
jnont V, Solano Co„ 49 tiai. 158; Vise v, N. Car. 316. 

Hamilton Co., 19 111 . 78; Johnsons'. White- 4 . Commissioners v, Mighcls, 7 Ohio, 
side, 1 10 III. 22 ; Davis v, Linn Co., 24 109 ; Wehn v. Gage Co., 5 Neb. 494 ; Mc- 
lowa, 50S; Case s'. Shawnee Co , 4 Kan. Connell s'. Dewey, 5 Neb. 3S5; Woods r, 
ijn ; liacon z\ Wayne Co., i Mich. 461; Colfax Co., 10 Neb. SS-? Claik z/, Adair 
Kelley s'. Andrew Co., 43 Mo. 338; People Co,, 79 Mo. 536? Sutton v. Hoard, 41 Miss, 
S'. Albany, 28 How. (N. Y.) Pr. 22; Weis- 336; Dosdall s'.Olmstead Co., 30 Minn. 96 ; 
trod S'. Winnebago Co., 20 Wis. 418. Soper v. Henry Co., 26 Iowa, 264; Pike 

2 . Montgomery Co. S'. Courtney, 105 Ind. Co. s'. Norrmgton, 82 Ind. 190; Whites'. 

311; Gordons'. Commissioners, 52 Ind. 332; County, 58 111 . 297; Waltham r, Keimoer, 
XVebb S'. Haird, 6 Ind. 13. 55 111 . 346; Hedges s'. Madison Co,, i Gilm, 

The earlier authorities in Wisconsin and ( 111 .) 567; R. R. Co. v, Santa Clara Co., 63 
Jowa looked the same way. Hall v. Wash- Cal. 180; Granger v, Pulaski, 26 Ark. 37. 
ington Co., 2 Greene (Iowa), 473; Carpenter A county is only liable to an officer for 
z\ Dane, 9 Wis. 274. See also State v, rent of an office, when the office is one 
Comrs . 26 Ohio, 5^. required to be kept open daily for use of 

8. Comrs. tj. Wilson, i Ind. 478; Bar- the public. Owen zf, Nye Co,, 10 Ncv. 
tholomew Co. 2'. Ford, 27 Ind. 17; Johnson 338. 

Santa Clara Co., 28 Cal. 545. See also A county is not liable for the acts of her 
Roberts s'. Comrs,, 10 Kan. 29; Conners', Board of Commissioners wholly s'/w, 
Franklin Co., 57 Ind. 15; Mitchells*. Leav- Browning v, Gwen Co., 44 Ind. ii, 
enworth, 18 Kan. r88. Nor is it liable for loss of a horse bailed 

County A. is not liable for medical ser- to a sheriff, to be used in his duties ; such 
vices to Its prisoners confined in County B. officer engaged in legal duties is the agent 
Smith 7f, 0 .sborne, 29 Kan. 72. of the State, and not of the county. County 

As to power of coroner to employ a phy- v, Kemp, 55 Oa. 352, 
sician, Farrell v. Commissioners, 57 Ga. One of the latest and most instructive 
347; Gaston Marion Co„ 3 Ind. 497. cases of the general subject, liability of 
Employed by the district attorney, see Peo- corporations for the wrongful acts of their 
pie zr, Sl Laurence, 30 How. (N, Y.) Pr. agents, resulting in benefit to the corpora- 
173. tjon, is that of Salt Lake City Hollister, 

As to costs and fees when a proper 1 18 U. 8.259. see Houses'. County, 

.charge, Dover zf. State, 45 Ala. 244. 60 Ind. sSo; Pritchett z'. Morgan Co,, 62 

Counties are liable for costs in all cases 2 nd. 210. 

acquittals on indictment. County w. fi. See note to Perir 3 ^- Worcester, 66 
Bond, 37 Ark. 226, But see York Co. zf. Am. Dec. 431 j s. c., 6 Gray (Mass.), 544. 

367 



Liabilities of Counties. 


COUNTIES. 


Property destroyed by Hobs* 


liability for the tortious acts or negligence of its officers and 
agents than the State has in the absence of statutes imposing 
such liability.^ 

{i) As to Liability for Property destroyed by Mobs. — In the 
absence of statute, there is no such liability.^ Numerous cases 


1 . Sherbourne v. Yuba Co., 21 Cal. 113; 
Crowell V. Sonoma Co., 25 Cal. 313 ; Huff- 
mann v, San Joaquin Co., 21 Cal. 426; 
Symonds v. Clay Co., 71 111. 355; Hollen- 
beck V. Winnebago Co., 95 111. 148 ; s. c., 
35 Am. Rep. 151; Estep v. Keokuk, 18 
Iowa, 199 ; Comrs. v, Mighels, 7 Ohio St. 
109. See also State v. Richardson Co., ii 
Keb. 403; Easton v. Cass Co., n Neb. 
229; &chardson Co. v. Meyer, ii Neb. 

Counties are involuntary quasi corpo- 
rations, being political or civil divisions of 
the State, created by general laws to aid 
in the administration of the government. 
The statute prescribes all their duties, and 
imposes^ all the liabilities to which they 
are subject; and, unless made so by ex- 
press legislative enactment, they are not 
liable to persons injured by the wrongful 
n^lect of duty or wrongful acts of their 
officers or agents, done in the course of the 
execution of corporate powers, or in the 
performance of corporate duties. And 
the rule is the same in respect to such 
other organizations as townships, school 
districts, and road districts. 

The principle that the public is not 
chargeable with the negligence of its offi- 
cers, even as against sureties, applies as 
well to county officers as to State officials. 
Com, V. Brice, 22 Pa. St. 211 ; Hachulen 
V. Com., 13 Pa. St. 617 ; Porter v. Com., 2i 
Pa. St. 389 ; Schuylkill Co. v. Com., 36 Pa. 
St. 536; United States v. Kirkpatrick, 9 
Wheaton (U. S.), 720. 

The fact that a county has certain rights 
recognized in law as its own, does not 
sever it as a body from the State, but only 
distinguishes it in the State and as part of 
the State, and allows local officers to en- 
force, in the name of the county, certain 
rights and duties which would otherwise 
have had to be enforced in the name of 
the State. The institution of local ma- 
chinery is only a means of government, 
and counties and their officers are but 
parts of the machinery that constitutes the 
public system. This form of administra- 
tion is no more a division of government 
than is the allotment of particular locali- 
ties or particular functions to what are 
usually called State officers. Com. v. 
Brice, 22 Pa. St. 21 1; Larkin v. Saginaw 
Co., II Mich. 88; Bigelow v. Randolph, 
14 Gray (Mass.)* 541 ; Bedford v. Middle- 
borough, 16 Gray (Mass.), 295; Young z'. 
Boston, 104 Mass. 87 ; Uargan v. Mobile, 


31 Ala. 469; Stew'art v. New Orleans, 9 
La. Ann, 461 ; Richman v. Longs, 17 Grat. 
(Va.) 3^75; Eastman v. Meredith, 36 N. H 
284 ; Pray v. Jersey City, 32 N. J. (L.) 394, 

A county is not liable for the misappro- 
priation by its treasurer of funds belong* 
ing to an infant, and deposited with the 
treasurer pursuant to statute, at least in 
the absence of evidence that the funds 
were used and applied for the benefit of 
the county. Gray v. Tompkins Co., 93 
N. Y. 603. Otherwise when the county- 
gets the benefit of the money. Backer v.. 
Schuyler Co,, 26 Hun (N. 265, See 

also School District v. Saline Co., 9 Neb. 

403* 

Nor is a county liable for the acts of a 
Board of Supervisors in the exercise of its 
legislative power. So the county is not 
liable for damages resulting to an individ- 
ual by reason of a defect in the plan of a 
bridge which is erected pursuant to a vote 
of the board, and under its control and 
supervision. The same rule controls here 
that would control in the case of a bridge 
constructed by authority of the legislature. 
Larkin v. Saginaw, ii Mich. 88. But see 
Ferguson v. Davis Co., 57 Iowa, 6ot. 

A distinction is made in Hannon v. St. 
Louis Co., 62 Mo. 313, where it is held that 
the rule that counties being political sub- 
divisions of the State are not liable for 
laches or misconduct of their servants, has 
no application to a neglect of those obliga- 
tions incurred by counties when special 
duties are imposed on them, or where they 
are engaged in the construction of a pri- 
vate enterprise, for under such circum- 
stances the county is quo ad hoc a private 
corporation. 

2. Although in ancient times the inhab- 
itants of the tithing were sureties to the 
king for the good behavior ot each other ; 
and if any offence was committed in their 
district, they were bound to have the offend- 
er forthcoming. Black. Com. vol. i. 114; 
Fleta, i. 47- 

Public corporations are under no common- 
law liability to pay for property destroyed! 
by mobs. Dillon on Mun. Cor. § 670; 
Western College v. Cleveland, 12 Ohio St. 
375 ; Baltimore v. Poultney, 25 Md. 107. 

But acts of the legislature have been 
passed in a number of States creating such 
liability, and have been declared constitu- 
tional, Darlington v. New York, 31 N. Y. 
164; In re Pennsylvania Hall, 5 Pa. St 
2045 Wolfe Supervisors of Richmond, is 
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have arisen wherein the statutes which have been passed in several 
States, and which are very similar, have been construed.^ The 
property owner, when there is time, knowledge, and opportunity, 
should give notice to the authorities of any threatened attack.® 
Acts of the legislature imposing liability on counties for damages 
resulting from mobs and riots, are constitutional,® 

5. Eemedies for Enforcement of County Liability. — As has been 
already stated, the count)* is a creation of the legislature and a 
part of the sovereign government, and as such it cannot be sued, 
except by the consent of the StaleA Therefore persons dealing 
with a county, for whose liabilities the legislature has provided no 
means of enforcement, must rely wholly upon its good faith,® or 
they must seek a remedy by application to the legislature.® 

Where acts have been passed prescribing where and how actions 
may be commenced, it has been held that such legislation author- 
izes the bringing of actions generally against counties.* As the 
right of action against counties is dependent on statute, the mode 
pointed out must be strictly followed.® Where no action has been 

Ablt. (X. Y.) Tr. 270; Sailer r. Ma^or ot the officers ha\e ^uch knov\k<ige from ut her 
N<‘\v Voik, 47 liarb. 4^7; Atchcvui r. sources. Alleghany Co, 7'. (xibson, 90 Pa. 
Tiaine,9 Kans. 350; Untlcihill v. Manches- St. 307 ; Ely t. Niagara Cu., 36 N. V. 297 ; 
ter, 45 N, H. 214; Kichmoml Citv t*. Smith, Moody v, Superv isoi s, 46 ]>arb. (N. V.' 
15 Wall. (U. 8.) 429. ‘ 659. 

1 . Slatutess ha\e been pa-ssed imposing 3 . Acts .subjecting counties and cities to 
such liability in Alabama^ Cahforntay Kan^ liability for damages to proj'»erty by mobs 

Kentitchy, Lemsiana^ Maryland^ New and riots within them are not uncoustitu- 
Hampshire^ New York^ Penmyltemta, See tional, under the provision that no one 
also in England, stal. 7 & 8, Geo. IV. c. 31, shall be deprived of his property without 
§ 2. See note to Pioethei v. City of Lex- due process of law. Darlington City of 
ington, 56 Am. Dec. 5S9J s. c., 13 B. Mon. New York, 31 N. Y. 164. See s. c.,8S Am. 
(Ky.) 559*, Fouvia New Orleans, 20 La. Dec. 248, and a carefully edited note col- 
Anh, 410; Williams 7/. N. O., 33 I.a. Ann. lating the authorities on this subject, p. 
507; Ely 7». Supervisors, 36 N. Y. 297} Dale 269; Allegheny Co. v, Gibson, 90 Pa. 
Co. Gunter, 46 Ala. iiS; Moody v. Su- 397. 

pervisors, 46 Barb. (N. Y.) 659; Wing 4 . Russell v. Men of Devon, 2 T. R. 671 ; 
Chung V. Los Angele.% 47 CaL 531 ; At- Lyeil v. St. Clair Co., 3 McLean (U. S. 
cheson v. Twine, 9 Kan. 330; Loomis v. C. C.), 580; Hunsacker zk Borden, 5 Cal. 
Board of .Supervisors, 6 Lans. (N. Y.) 269; 288; s. c., 63 Am. Dec. 130; Price v. Sac- 
Chadbourne v. New Castle, 48 N. H. 196; ramento, 6 Cal. 254 ; Sharp v. Contra Cos- 
Hagerstown Decheit, 33 Md. 369? Bank ta, 34 Cal. 284 ; Word v. tfartford Co., 12 
7/. Shalier, 52 Cal. 322. Conn. 404; Schuyler Co. v. Mercer, 4 Gilm. 

The fact that a person murdered, and his (III.) 20 ; Rock Island v. Steele, 31 111 . 
widow, were aliens, is no defence against a 543; Anderson v State, 23 Miss. 459; Car- 
claim against the county. Luke v. Calhoun, roll v. Board of Police, 28 Miss. 38 j Tay- 
52 Ala. I j 5. lor V. Salt Lake County Court, 3 Utah, 

Liability to widow of a man murdered by 405. 
an outlaw, not to mean outlaw in the o. Hunsacker v. Borden, 5 Cal. 288; 
common-law sense, but the lawless persons s. c., 63 Am. Dec. 130; Sharp v. Contra 
prevalent at the time the act was passed. Costa Co., 34 Cal. 284. 

Dale Co. v. Gunter, 46 Ala. 1 18, 6. Rose w. Estudillo, 39 Cal. 270. 

A claim on a county for damages for 7 . Waits v. Ormsby Co., i Nev. 376. 

property destroyed by a mob need not be A county is suable by virtue of statute 

presented to the commissioners. Company extending the word “person*’ to bodies 
V. Lake Co., 45 Cal. 90. politic and corporate. Donaldson v, San 

2 . The property owner is excused from Miguel Co., 1 N. M. 263. 

giving notice to the officers required of as- C Rock Island «/. Steele, 31 III. 543 ; 
sembTingof mob,etc., whenhe nasnotsuffi- Schuyler Co. v. Mercer, 4 Gilm. fill.) 
cient time, or is prevented by the mob, or 20. 

4 C. of L.— 24 §82 
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provided for by statute, it has been held sometimes that the proper 
officials may be compelled by mandamus to pay a lawful debt.^ 

6, Venue. — It has been very generally held, that actions against 
counties must be instituted and prosecuted in the county against 
which the action is brought.^ And a county which by statute may 
sue, or be sued, in any court, is subject to suit in the United States 
courts.^ 

7. Presentation of Claims for Allowance. — As the method in which 
claims shall be presented to and collected from counties is entirely 
within the province of the legislature to determine, it has been 
very generally provided by the legislation of the different States, 
that suit cannot be maintained against a county upon a claim, 
proper to be audited by the county board, until such claim or 
demand has been presenlcd to the board, and the board has neg- 
lected or refused lo act upon it. or to allow it.'^ 


1. Cair(»ll V, iJuartl of Tolae, jS 
Taj lor 7. Salt Lake Co., z Ttah, 405. 

The remedy ini NuiN aiuliud and al- 
lowed ih bv waufamus to tonipcl a lt\y of 
A tAK. ('o«nU 7. Dunklin, 52 Ala. 
IClmorc Co. r'. ^2 Ala, "277. 

The Ctiiiforma 'statute authoii/c^ '.ult, 
but gives no renu tU 1 1\ vu cution. Pi u alt 
property is not subject t*) extcution. If 
there is no power to tax, the legislature 
must be invoked. I lart v, Burnett, f 5 Cal. 
5S6. 

The proper remedy is mafn/imus aij.iinst 
the supervisors. Pe(»ple r. hupenisof^, 
28 Cak 431. See also Kmeiil r, Ciilman, 
10 Cal. 404. 

Mandamus is proper remedy to 
levy of a tax where one is entitled to a 
warrant on a judgment, and there is no 
money in the treasury'. Board of Police 
V, Grant, 47 Am. Del. 102 j see note, p. 
107. Sec also State v. Railroad Co , 07 
Am, Dec, 551,0010 p. 553; Yalabusha Co. 

Ray, tz Smed. & M, (Miss.) 346; Beard 
V, Lee Co,, 51 Miss. 543; Board of Educa- 
tion 7^ West Point, 50 Mi.ss. 646, 

Mandamus will also lie to compel a 
county lo perform a public duty imposed 
?ipon it by statute, Branden r, Justice, 5 
Calk (Va.) 548; s, c., z Am. Dec, 606. 

2 , Schuyler Co, Mercer, 4 Gilm. (Ilk) 
20; Randolph «*. Rolls, 18 III. 20; King v, 
McDrew, 31 Ilk 418? Lehigh Co, v. Kleck- 
mer, 5 W, & S. (Pa.) 181* 

Mandamus must be sued out of a court 
within the county. Woodman v. Somerset, 
34 Me. 151, 

But in Hawks v. Kennebeck, 7 Mass. 
461, it was kiid that an action against the 
inhabitants of a county must be sued in 
another county, that a fair trial might be 
procured. See, however, Brown v, Somer- 
set, ft Mass, ztt, 

t, Floyd Co. V. Hurd, 49 Ga. 46* j McCoy 


2^ Washington Cu., 3 Walk Jr. (U. S.) 
381. 

4 . liarhoin Co. v. Horn, 41 Ala. 114; 
McCann v, Sieim Co., 7 Cak I2! ; Maddox 
r. Randolph, 65 (la. 216; Comrs. 7'. Wood, 
^5 Ind. 70; Armstiong r, Tama Co., 34 
Iowa, 30t); State 7', Boncbicak, 4 Kan. 247; 
Gillet V. L\on Co., rS Kan. 410; Rajmond 
r. CojmH.,‘i8 Minn. 6oj laylorr^. Marion 
Co., 5 T Mi'-s. 731 ; Lawrence Cu. r*. City of 
Biookhaven, 51 Miss. 68; Jones ?•. Comrs., 
7^ N. Car. 182 ; Love v. Chatham Co., 64 
X. Car. 70(»; Hohman v. Comal Co,, 34 
Tex. 36; Jack-son r. La Crosse Co., 13 Wis. 
490; Smith p, Barron Co., 44 Wis. ( 386 . 

The Georgia Code, § 507, declares that 
claims against counties must be presented 
within twelve months, or be barred. A 
mere conversation with individual mem- 
bers is not the requisite demand. Powell 
7*. Muscogee Co. 71 Ga. 587. 

The original jurisdiction of claims against 
a county IS vested in the county commis- 
sioners. Dixon Co, r. Barnes, 13 Neb. 294. 

An appeal can be made when a claim has 
i»een duly presented. Cobb Co. Adams, 
68 Ga, 51 ; Belmont Co. r. Ziegelhofer, 38 
Ohio, 523. 

If the board refuse to act on the claim, 
it may he compelled to do so by mandamus. 
Price 7*. Sacramento, 6 Cak 254 ; People zf, 
Super\ isors, 28 Cak 429 j Alden p, Alame- 
da Co., 43 Cak 270; State v. County Judge, 
5 Iowa, 380; Taylor v. Salt Lake Co. Ct, 
2 Utah, 405. 

After presentation to, and rejection by, 
the county board, action may be broi^ht 
on the claim. Price Sacramento, 6 Cak 
254; Klein v. Smith Co., 58 Miss. 5405 
Raymond v, Comrs., 18 Minn. 60; Curtis v, 
Cass Co., 49 Iowa, 421. 

And where the claim is rejected, or the 
creditor is dissatisfied with the amount 
allowed, he is not usually confined to his 
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8. Audit of Claims* — In the matter of the audit of claims against 
any county, in any particular State, as is the case in regard to the 
application of every question of law affecting the powers, rights, 
or liabilities of counties, recourse must be first had to the statute 
law of the State. Counties are so utterly the creatures of the 
State, that their fundamental organization, powers, and duties 
must ever be found in the will of the creator. The audit of 
claims against counties forms no exception to this rule.^ 

,ij)peal from the decision o£ the count\ iiia’uts to the Board oi Commissioners, 
hoard. Wapello Co. r/. Siimamon, i fi. hetoic suit can he brought, applies tc» 
<heene (Iowa), 413; Cmtis ('ass Co ,49 acth for infringement i\t patents. Ma\ 
Iowa, 421; Murph} rv Sttele Co., 14 Minn. r. imehanan, 29 Fed. Kcp. 4(^)9; May i>. 
67; Tajlor r\ Mai inn Cm., 51 Mi>‘^. 751 ; County oi Ca'^s, 30 Fed. Kcp. 762. 
Washington Co. Ct. I. Thompson, 13 Bush ('.aim'* under acts pioxidlng rtniedits 
(Kv.|, 239. f ir in jin its to pcison and piopei ty from out- 

Undtr the /liii/httmt statute, an action laws and mobs do not ha\e he piesented 
does not lie again-^t a roant\ on a claim t<» tount’k Lf)aids, hut suit tan he com- 
that ha^ been allowed by the c nnm'ssinn- im need on them diitct!}. Dale Co. zf. 
ers’ court, Maishali rj. Jackson ('o., Gunter, 46 Ala. nS; Clear LrUc Co. j*. 
36 Ala. 613. Lake* Co., 1.5 Cal. 90: Bank r. .Shaber, 55 

And as a guitral lule, an au | uividintt Cal. 322. 
an appe*ai fiom the action uf the Board of A man whose claim has been allowed in 
Commissioners, upon a rlaim against the pait may iccehe county orders without 
<ountv, does not take awaj the claimant’s prejudice to his right to appeal: this aj)- 
right ui action against tht county whuh he |»Ues to allowance of items or percentage 
possessed hefoie. Waiter. Grmsln Co., r of claims. Bell v. Waupaca Co., 62 Wis. 
.Nev, 370; Boswell v. Ctmnty Commission- 214. 

ers, i Wy. T. 235; Endriss r. ('hippewa In some States, claims for damages for 
Co., 43 Mich. 317. But see* Stamp r. Cass torts, as well as claims arising imt of con- 
< o , 47 Mich. 330. tiacts, must be presented to the county 

And in Wood zu Bangs, i Dak. Ter. 179, lioard before suit. Barbour Co v. Horn, 
it was //^ 4 /that where one has an appeal 41 Ala. 114; McCann re Sierra Co., 7 Cal. 
trom the decision of the commi.s.sioneis, 121; Ilohman re Comal Co., 34 Tex. 36; 
this legal lemedy must be followed, and Jackson t\ Dinkins, 46 Ala. 6 g. 
equitable relief will not be rendered. A complaint upon a claim against a 

And in general it may be asserted, that county must aver a demand and refusal. 
«uit may be brought against a county upon Love re Chatham Co., 64 N. Car. 706; 
any complete cause of action, for which no Maddox v, Randolph Co., 65 Ga. 216 ; 
other specific remedy i.s provided. Adams Chapman v, Wayne Co., 27 W. Va. 496. 

7'. Tyler, 121 Mass/3So; Lowmdes Co. r. Tms requirement, when demanded at all, 
Hunter, 49 Ala. 507 ; Randolph Co. v. cannot be dispensed with. Fenton z\ Salt 
Hutchings, 46 Ala. 397 ; Covington Co. Lake City, 3 Utah, 423. 

V. Kenney, ^ Ala. 170; Comrs. r*. Hurd, But no formal complaint is necessary. 
49 Ga. 462; Taylor 7/. Mayor, 82 K. Y. 10; All that is necessary is a detailed state- 
Brady v. Supervisors, 2 Sandf. (N. Y.) 460. ment of items and dates of charge. How- 
The holder of county warrants drawn on ard Co. zk Jennings, 104 Ind. 108. 
a ditch fund, may sue the county if it falls Though in others this is not so. Brady 
to levy taxes for that fund without first z\ Supervisors, 2 Sandf. (N. Y.J 460. 
making a request that taxes be levied. And it has been held that where the 
Mills Co. Bank County, 67 Iowa, 697. commissioners refuse to allow or pay an 
This rule is founded upon the propriety account duly presented, the county may 
of giving the county notice of the claim be sued, and the presentment need not be 
and an opix»rtunity to pay without suit, alleged. Gillett v, Lyon Co., 18 Kan. 4x0; 
McJ>ndon r^.Comrs., 71 N. Car, 38. Washington Co. Thompson, 13 Bush 

But in fatt/a it has been held that counties (Ky.), 239. 
may be sued originally, both upon Hqui- 1 . No county court or board can audit a 
dated and unliquidated claims. See Clapp claim against a county, or order the same 
County of Cedar, 5 Iowa, 15; s. c., 68 to be paid by the county treasurer, except 
Am. Dec. 67B; and State p- County Judge, by authority of some statute. Tinsley, 
$ Iowa, 3^ 90 N. y. 231. 

The provisions of the /iozm Code, requir- In Arkansas a county court has power 
ing the presentation of unliquidated de- to audit, settle, and direct payment of all 

871 



Esiforoement of Judgment, 


COUNTIES. 


Bzecution, Gamisliment 


9. EoforcemeEt of Judgment^ Ezecutioii^ Mandamus, Gamislimeiit — 
In the absence of statute no execution lies against the property of 
an inhabitant of the county, or against the county itself, but the 
method of satisfying a judgment against the county provided by 
statute must be pursued.^ In Massachusetts^ however, and some 
other of the New England States, by the common law derived 
from immemorial usage, the estate of any inhabitant of a county, 
town, or school district, is liable to be taken on execution on a 
judgment against the corporation.^ The mere authorization of 
a suit against a county does not imply, necessarily, a means 
of enforcement of a ju^nient therein obtained.® The means of 
enforcement depends, however, primarily upon the legislature.'* 

demands against a count v. English v. Judgment against a county has the effect 
Chicot Co., ^26 Ark. 454.; Chicot v. Tilgh- to convert a disputed claim into an audited 
man, 26 Ark. 461. one. Sharp v. Contra Costa, 34 Cal. 291. 

The certificate ot audit 4)i a claim b> But the revenues raised for other purposes 

the supervisors is concluMve at>ainst the cannot be applied to pay his debt. Rose 7’, 
county as well as in Its, jau>r: the county Estudillo, 39 Cal. 275. * 
treasurer cannot litigate pa\inent of the As to what constitutes a verification 
claim, even upon alkgation that the claim- of claims against counties by California 
ant named is a fictitious pcixtn. People e. Stat. of 1S57, McCormick v. Tuolumne Co., 
Fitzgerald, 54 Ui»w. {X V ) Pi. j. 37 Cal. 257. See also as to time, Carroll v. 

An order of a board ot superv i&iiiN diicct- bicbenthaler, 37 Cal. 193. 
ing payment of a claim against a umntv, The discretionary power of county boards 
has the effect of a jadgmcnt, and cannot be in allowance of claims against a county 
rescinded by the boaid. Arthur 7/. Adam, mua>t be controlled by legal considerations, 
49 Miss. 404. and is always subject to review by the ap- 

The allowance of a claim by county com- pellate courts. Davis v. Lewis and Clarke 
missioners is not conclusive, but prtma Co. Comrs., 4 Mont. 292. 
yj««>,evitfencc of correctness, and the order 1 . Emeric Gilman, 10 Cal. 404; Ran- 
making the same may be annulled. Abei- dolph v. Ralls, 18 111 . 29; King2». McDrew, 
nathy v, Phifer, S4 N. Car. 711. 31 111 . 418 ; Hart v, Burnett, 15 Cal. 586. 

It has also been held that a county is not 2 . Hill v. Boston, 122 Mass. 349 ; Chase 
estopped by the board of supervisors pass- v. Bank, 19 Pick. (Mass.) 564 ; Beardsley 
ing upon and ajsproving a collector’s ac- v. Smith, 16 Conn. 368 j Gaskill 7/. Dudley, 
count containing illegal fees. Cumberland 6 Mete. (Mass.) 552. 

Co. V. Edwards, 7O III. 544; Commissioners 3 , Sharp 7*. Contra Costa County, 34 
V. Moore, 53 Ala. 25 ; Peoria Co. v. Roche, Cal. 284. 

6$ III. 77 ; Supervisors v. Ellis, 59 N. Y. Though it is said ( Thompson^ % in Com. 

620. V. Alleghany Co., 37 Pa. St. 277), “The 

And no claim can be allowed unless authority to create a debt implies an obli- 
legally chargeable, and, if so allowed, the gation to pay it j and where no special 
warrants do not create a legal liability, mode is provided, it is implied that it is to 
Linden v. Case, 46 Cal. 171. be done in the ordinary way, — by the levy 

A claim against a county for moneys and collection of taxes.” See, however, 
illegally collected by its officers, will sus- State v. Guttenburg, 38 N. J. L, 419. 
tain an action at common law ; and such 4 . Thus it is held m Emeric v. Gilman, 
action is not prohibited by the Michigan 10 Cal. 404, that no execution can issue 
constitution giving supervisors exclusive upon a judgment rendered against a county ; 
power to a^ust claims against the county, and when a judgment is rendered against 
Endriss v, Chippewa Co., 43 Mich. 317. a county, it is the duty of the supervisors 
A warrant payable out of any money to apply such funds in treasury of the 
in the treasury appropriated for county ex- county, as are not otherwise appropriated, 
penditures is both a judicial ascertainment to its payment; or, if there are no funds, 
andi a written acknowledgment of the in- and they possess the requisite power, it is 
debtedness by the county; and, if not paid, their duty to levy a tax for that purpose, 
an action may be maintained on it, whether and if they fail, or refuse to apply the 
there is money in the treasury to pay it or funds, or to execute the power, resort may 
not Bank of St. Louis Franklin Co., be had to a mandamus. But if they have 
'65 Mo. 105; s. c., 37 Am. Rep- adi. no funds, and the power to levy lie tax 
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1. BefimtioiL — Continuing corporations^ k^x quasi corporations 
existing by virtue of statutes or constitutions of the several 
States, with members elcctc<l from time to time by the electors 
of the counties, charged with various and manifold duties and 
powers, sometimes judicial, and at others legislative and executive, 
pertaining to the police, fiscal, and civil regulations and affairs of 
the counties.'® 

In an enlarged general sense, such a corporation may be called 
the guardian of the county, having management and control of its 
financial interests, and having authority to do whatever the county 
as a political entity might do.^ 

2. ITature of the Office, — ia) Generally. — County boards, like 
county commissioners, supervisors, chosen freeholders, police 
juries, are continuing corporations or quasi corporations created, 
either by the statutes of the several States, or provided for in 
their constitutions. They are local organizations created by the 
sovereignty of the State, and invested with a few of the functions 
characteristic of corporate existence.'* Having perpetual existence 


/ 


As theist botlici* aie isubstantially the 
"ame in t aspect to tht'ir general poweis 
and functions, they have been treated under 
one head. 

1 . See 2 (</), “Nature of tl»e Office,” 
infra. 

County commissioners are a continuing 
corporation for special purposes*, and the 
election of new ones does not change the 
parties to a contract nr a suit. Commis- 
sioners V, Gherky, Wright (Ohio), 493. 

They are a corporation, not a sovereignty. 
Paine v. Commissioners, Wright (Ohio), 
417. 

They are public agents foi the county 
with respect to all money concerns, and 
are a qmsi corporation f<^»r the purpose of 
suing and l)eing sued. Vankirk v. Clark, 
16 S. R. (Pa) 289 ; Irwin v. Commis- 
sioners, t S. & R. (Pa ) 505. 

Supervisors are a ^uasi political corpora- 
tion. People Hester, 6 Cal. 279. 

They are a corporation with si>ecial 
powers, and for special purposes. Jackson 

Hartwell, 8 Johns. (N. Y.) 422. 

They have a special and limited jurisdic- 
tion, with no common-law powers. Cun- 
ningham V. Squires, 2 W. Va. 422. 

They escercise judicial functions. Miller 
7% Supervisors, 25 Cal. 93; People r. 
Schenectady, 35 Rarb. (N. Y.) 408* 

Police juries are political corporations 
whose powers are specially defined by the 
legtslature, and they can legally exercise no 
other powers than those delegated to them. 
Sterling w. Parish, 26 La, Ann. 59. 

2 * State Ormsby Co., 7 Nev. 392. 

3 # Shanklin r. Madison Co., 2X Ohio St. 

County commissioners in Ohio are a 


continuing corporation for special purposes, 
and the election of new ones does not 
change the party to a contract or suit. 
Commisbioneu r. Gherky, Wright (O,), 
493 * 

County commissioners in Ohio are a 
corporation, not a sovereignty, and may be 
sued before a justice of the peace. Paine 
V. Commissioners, Wright (Ohio), 417, 

The board of commissioners of a county 
is a fnasi corparation^ a local organization 
whicn for the purpose of civil administra- 
tion is invested with a few of the functions 
characteristic of corporate existence. A 
grant of powers to such a corporation must 
he strictly construed. When acting under 
a special power, it must act strictly on the 
condition under which it is given. Tread- 
well ?». Commissioners, i! Ohio St. 183. 

County commissioners in Penmylvanta 
are officers within that clause of the consti- 
tution which requires all officers to take 
the oath of office. Keyser McKisson, 2 
Rank (Pa.), 139. 

A board of .supervisors is a quasi carpa- 
ration with a general jurisdiction of the 
subjects confided to it. The grant of a 
power of an extraordinary character, such 
as is not embraced in the general scope of 
its duties, must be strictly construed. 

The board of supervisors is made by law 
the instrumentality of the county ; but its 
power does not come into existence except 
upon certain conditions, which are of the 
nature of conditions precedent. Hawkins 
V. Carroll Co,, 50 Hiss. 735. 

The supervisors of a county are a quasi 
political corporation $ and as sneb, the dis- 
trict courts of California, by virtue of their 
general jurisdiction as superior courts^ 
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the body or political entity remains the same, notwithstanding 
any change in the individuals who compose it ; and boards com* 
posed of new members are bound by the acts of their predecessors 
within the scope of their authority.*^ Being creatures of statute, 
endowed only with special powers and created for special purposes, 
they can exercise only such powers as are expressly conferred by 
statute, or which are necessarily implied.® 


have a supervisory power and control over the same notwithstanding a change in the 
their proceedings, to the exercise ot which mdi\iduals who compose it. Pcgrain r. 
appellate power is not necessary. This Cleveland Co., 65 N. C. 1 14. 
maybe domhy nnuiiamns prohibition, <»r The powers of a county are vested tn 
injunction, but not by People?, the board of commissioners as a corporate 

Hester, 6 C'al. 679. ’ entity, and not in commissioner® as individ- 

Pollce juiie^t aie political corporatitnis, uals. Therefore, before a county board 
whose powers are specially defined by the can act, it must convene in legal session, 
legislature, and they can "legally exercise either regular, adjourned, or special; aid 
no other p(»wers thin those cleiogated t»j a casual meeting of a majority of the com- 
them. Steiing ?% Parish of West heliciana, missioners does not create a legal session. 
’6 La. Ann. 59. A special session may be convened upon 

For all purposes for which they aie call of the chaiiman upon re<iuest of two 
authori2ed to create debt^, they are author- members; but personal notice of such 
ized to levy and collect a tax, but without case must be served, if practicable, upon 
special authority they cannot iss-ue nego- every member of the board. Paola, etc., 
liable paper. Stering r. Parish, 26 La. R. K. Co. c'. Anderson Co., 16 Kan. 302. 
Ann. 59. New county commissioners are bound 

They aie public agents for the county by the acts of the old ones within the 
with respect to all money concerns, and aie scope of theii authority. Comrs. v. Gher- 
a ^uasi corporation for the purpose of ky, Wright (Ohio), 494. 

.suing and being sued. Iiwin r. Commis- Boards of supervisors are bound by the 
sioners of Northumberland, i S.& R. (Pa.) acts of their predece.ssor.s. Supervisors sc 
505; Leon re Adams, 4 S. & R, (Pa.) 443; Birdsall, 4 Wend. (N.Y.) 453. 

Vaiikhkr. Clark, iC S. & R. (Pa.) 289. 2 . A board of county commissioners 

The board of supervisors of a county is can act only according to the statute. Boise 
a constitutional body, and not dependent Co, Commissioners, i Idaho, 553. 
for its lawful existence upon the existence Counties and county boards can only 
of a county clerk, constitutionally elected, exercise such powers as are expressly con- 
hut, in default of such, may appoint one ferred by statute, and such grants must 
A\ho becomes such de facto* Carelton v* be strictly construed. State Commis- 
l^eoplc, 10 Mich. 250. sioners of Lincoln (Neb.), 25 N. W. Rep. 

The board of supervisors, acting under 91. 

The constitution and laws of West Virgima^ The creation of the office of count}’- 
is a tribunal having no common-law powers, commissioner, the manner of the selection 
with a special and limited jurisdiction, and, of such officers, whether by election or ap- 
therefore, within the spirit and letter of the pointment, the term of period during which 
constitution giving the supervision and con- they shall act, the character of duties 
irol of inferior tribunals to the circuit wrhich are to be performed, and the corn- 
courts. Cunningham v* Sqmre.s, 2 \V. Ya. pensation to be paid, are entirely the sub- 
422. ject of legislative enactment. Territory?'. 

In Massachusetts the powers now pos- Van Gaskin (Mont.), 6 Pac. Rep. 30. 
se.ssed by the county commissioners were The above case goes very fully into the 
at different times vested in the general ses- power of the legislature as to the principle 
sions of the peace, the court of sessions, cited. 

the common pleas, and the commissioners The supervisors of a county in New 
of highways. Strong, Petitioner, 20 Pick, York are a corporation with special powers, 
(Mass.) 484, and for special purposes, and it is question- 

In a county which has adopted township able whether they were competent, without 
organixation, the board of county commis- expressly conferred powers, to take a grant 
sioners continue to act until the board of of land. Jackson rv Hartwell, i Johns, 
supervisors have met and organised. State (N. Y.) 422. 

p* Musselman (Neb.), 29 N. W, R, 307. The board of county commissioners act 

1 . A board of county commissioners has under limited statutory authority, and, in 
perpetual existence, and the body remains order to bind the county for any contract, 
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Statutur) picscriptions as to the manner of holding stated 
meetings of the board, and especially those relating to calling 
speci.xl meetings and the nature of business which may be trans- 
acted thereat, must be strictly observed.^ 

It seems to be well-settled law that neither the motives, records, 
nor action of the board can be impeached in any collateral pro- 
ceedings, although irregularities may have been committed that 
might have been made the subject of appeal or review.® 

must keep within the limits of their author- board has power to determine the subjects 
ity. Mitchell v. St. Louis Co. Comrs.» 24 which the interests of the county demand 
Minn. 459. ^ they should consider. Oliver Keightley, 

1. Where a statute prescribes the man- 24 Ind. 514. 
ner in which a special meeting of the board A special or called meeting of the county 
shall be called, a special meeting held with- commissioners in which all the members 
out obiserving these requirements Is not participate, held before the day to which 
legal. Goedgen r. Manitowoc Co., 2 Biss, they had adjourned at their preceding meet- 
(Wis.) 328. ing, is valid. Douglass r'. County of Baker 

Meetings of supervisors must beheld (Fla.), 2 South. Rep. 776. 
and called as provided by law, otherwise In 71’xas, three out of the four county 
the actions of a meeting not so called are commissioners constituting the court, the 
illegal. Goedgen v, Manitowoc Co., 2 county judge being one, constitute sl quo- 
Biss, 328. rum ; but an order made by three coramis- 

County commissioners are not precluded, sioners in the absence of the judge was 
by statute designating particular dajs for void. West zf. Burke, 60 Tex. 316. 
their meetings, from transacting business on The Mississippi^ statute which requires 

other days. People n Green, 75 N. C. 329. the reading and signing of the minutes of 
The provision of the Revised Statutes the board of supervisors, is merely direc- 
relative to majority of supervisors constitut- tory ; and the omission to do so, though it 
Ing a quorum of the board, cannot be set may indicate perhaps carelessness, if not 
aside by rule of the board. People v. incapacity, does not, however, affect the 
Brinkerhott, 68 N. Y. 259. validity of the proceedings. Arthur v. 

The majority of a quorum of a board of Adams, 49 Miss. 404. 
supervisors, a quorum being present, can A tax is not void because the record of 
perform any act which the majority of the the board of supervisors is not signed by 
board could perform, all being present the chairman and clerk of the board. Peo- 
People V. Harrington, 63 Cal. 257. pie v* Eureka Lake, etc., Co., 48 Cal. 143. 

Where a board of commissioners pro- It is not essential to the validity of an 
poses to do any deliberatne act that will election for the location of a county-seat 
be binding on the absent members, it should that the records of the county commis- 
be done at a regular stated meeting, or a sioners, at the time of the canvassing of 
regular adjourned meeting ; and if the meet- the returns, should show that evidence was 
ing be special, notice is necessary, and it produced before, or asked for by the corn- 
must be personally served, if practicable, missioners that due notice was given, 
upon every member entitled to be present. Douglass Baker Co. (Fla.), 2 Southern 
Pike Co. xt, Rowland, 94 Pa. St. 238. Rep. 776. 

The notice warning a meeting of the 2. It is well settled in Massachusetis that 
county commissioners must state the object when county commissioners have acted 
of the meeting; but at a meeting duly upon a subject within their jurisdiction, 
called, the commissioners may make orders their record cannot be impeached collater- 
respecting the property of the county, al- ally, but is conclusive upon all parties, on 
though they are not strictly within the an action at law. Brewer xk Railroad Co., 
terms of the notice. Comrs, of Kearney 113 Mass. 52. 

ff'. Kent, 5 Neb. 237. Under Nm York laws the regularity of 

^ A meeting of a board of county commis- the superrisors* designation of a news- 
sioners Is not unlawfully convened because paper to publish the laws cannot be im- 
iht sherifTs return showing service is not peached collaterally. People v. Super- 
signed or dated. State v. Pike County visors, 3 Abb, App. Dec, (N. Y.) 560. 
Cmra, ro4 Ind. 123. As a general rule, the motives that may 

% sta^e in ImUamt the board of county have influenced the ofl&cial conduct of mem- 
ommlssioriers may call a apodal meeting bera of the board of county commissioners 
wfedyver the Inteieata oC the county de* cannot be made the subiect of judicial 
wnd it ; and at anch apodal aoasioii the tnqtiiiy for tihe purpose of impeaching their 
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The legislature, of course, may, and sometimes does, confer 
upon the county boards powers of a local, legislative, and admin- 
istrative character ; and when this is done by general words, they 
acquire the right to pass all such necessary ordinances as may be 
covered by a fair intendment, and the presumption is in favor of 
the validity of their action, and as such deliberative body they can- 
not be bound by acts iu fais,^ 

The legislature may also authorize them to perform various 
discretionary and administrative acts.® 

{b) Ekciion^ Appointmeni^ etc* — In the discussion of the auton- 
omy of bodies, like those under consideration, whose existence 
and tenure of office are so absolutely dependent upon the chan- 
ging phases of the statute law, it is not only difficult, but impossi- 
ble, to lay down, with any degree of accuracy, any general rules 


official acts. %Vebstcr Washington Co., and the onus o£ proving irregularity or in- 
26 Minn. 220. sufficiency are upon the party impeaching 

If county commi.ssioners had jurisdiction the act. * People Carpenter, 24 N. Y. 
of proceedings instituted to annex territory S6. 

to a town, the regularity of such proceed- A deliberative body, like the board of 
ings cannot be attacked collaterally. Cicero supervisors, cannot be bound by acts in 
T*. Williamson, 91 Ind. 541. the best and only evidence of its in- 

The proceedings, orders, and judgments tendons is to be drawn from the record of 
of a board of county commissioners can- its proceedings. Phelan San Francisco, 
not be assailed in a collateral way, as a suit 6 Cal. 531. 

for an injunction, on account of errors and The relations existing between a State 
irregularities which might have been made and its several counties, and their respec- 
the ground of an appeal. Argo v. Bar- tive rights and powers, examined at length, 
thoud, 80 Ind. 63. and numerous authorities collated and re- 

An order of annexation made by com- viewed with especial reference to the ques- 
missioners in the exercise of their proper tion of the power of the legislature to 
jurisdiction, though liable to be re\iewed confirm deeds made by the county com- 
and set aside by the court of common pleas, missioners under authority, but void on 
is not void, ana cannot be impeached col- account of irregularity in the sales. Barton 
laterally. Blanchard v, Bisscll, 1 1 Ohio Co. Wosler, 47 Mo. 1S9. 

St. 96. 2 . The legislature may authorize county 

1 . Under the Wisctmsm constitution, commissioners to provide funds for paying 
which empowers the legislature to confer a valid indebtedness of the county by issu- 
upon boards of county supervisors “ powers ing and selling county bonds. Comrs. of 
of a local legislative and administrative Jefferson People, 5 Neb. 127. 
chaiacter,** when any subject of legislation Where certain membe-s of the board of 
is intrusted to county boards, by general freeholders were empowered by statute to 
words they acquire a right to pa&s any deal with certain matters of minor impor- 
ordinance necessary or convenient for the tance, the board itself can ratify action taken 
purpose of disposing of the whole subject, in good faith by persons other than those 
and for that purpose have all the pow-ers designated by which expense is incurred, 
of the State legislature over that subject. Cory 2'. Somerset Co. Freeholders, 44 N. J, 
La Pointe Supervisors 0 *Malley, 47 Wis. L. 445. 

332. Where there are not sufficient funds in 

In auditing claims against a county, the the treasury to repair all the county bridges, 
board of supervisors acts in a legislative, the commissioners have discretion which to 
not in a Judicial, capacity, and may repeal repair, which courts will not control save 
or reconsider its action when found erro- upon clear abuse of the trust. State v* 
neous. It has power, therefore, to rescind Kearney & Buffalo County Comrs,, is Neb. 
a resolution auditing and allowing such a 6. 

claim upon discovery of a mistake or error. The commissioners of Philadelphia Coun- 

People V. Supervisors, 65 N, Y. 222. ty have power to inquire into the irregulari- 

The action of a board of supervisors in ties of a ward election. The constables^ 
setting off a new town, is legislative; the return is not conclusive on them. Com. w. 
presumptions are in favor of its validity, Leslie, 5 Rawle (Pa.), 75. 
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■which may be said to govern the subject in these particulars. 
Generally speaking, it may be said that the members are elected 
by the qualified voters of the county at the general election, and 
are chosen either from and by the county at large, or from and by 
districts or townships. For accurate information on this point, 
the laws of the respective States must be consulted. In some 
States they are elected for a term of years, and until their suc- 
cessors are chosen ; in some, vacancies are filled by election of 
the board; in others, they are to be appointed by the judges 
of the court ; and in others again, such vacancy would be filled 
by appointment of the governor.^ 

The board cannot go behind the statutory certificate of the 
election of a specified member.* And when the board is provided 

1. In Pennsyhafih^ commissioners are one town ; but it is not necessary to express 
elected for three >ears, anti until a sue- in the ballots the names of the towns where 
cessor be elected j and his official acts are the persons voted for reside. Strong, Pe- 
binding upon the county, although done titioner, 20 Pick. (Mass.) 487. ^ 
after the lapse of three years, if his sue- Elections to fill vacancies in the board 
cesbor has not been elected and sworn of county commissioners being required 
mto office, York Co, v. Small, r W. & S. by statute to be made by the remaining 
(Pa ) 315. commissioners, an election by one in the 

After a duly elected county commissioner absence of the other, and without notice 
has qualifiedi, and then dies before his to him, is void. Rogers v, Slonaker, 32 
term begins, his predecessor cannot hold Kan. 191. 

over. State v, Bemendefer, 96 Ind. 374. Where there is a failuie to elect a super- 
No amount of confusion in the holding visor at the annual town meeting because 
can change the term of county commis- of a tie, and the meeting adjounis because 
sioners, which expires with the expiration of a tie without electing, three justices of 
of each period of three \ ears, regardless of the town may appoint a person to the 
the time when the officer commenced ser- office, who shall hold it against a person 
vice and the term to which he was elected, subsequently elected at a special meeting. 
Jones State, 3 Ind. (Led.) 8695 s. c., 11 Peo v. Van Horne, 18 Wend. (N. Y.) 
West, Rep. 243; Barrett v. State, it West. 515. 

Rep. 246. County commissioners in Kansas have 

Under the law of Kansas providing the power to re-arrange the county into 
** that it shall be the duty of the board of commissioner districts in such a manner 
< ountv commissioners to meet on the sec- that no portion of a former district may be 
ond jMonday in January succeeding their found in the corresponding new one, and 
election, etc., and organize by electing one no appeal lies to the district court at the 
of their number chairman,” it was held instance of an elector. Hayes v. Rogers, 
that the chairman held his office from the 24 Kan 143. 

day of his election until the second Mon- Though the officer of director of board 
day of January next after his election, of chosen freeholders was abolished by act 
Fuller Miller, 32 Kan. 130. of 1885, the office of president of that 

In Myers County Supervisors, 60 Cal. board was not. Farrier v. Svate (N. J.), 
287, it was heldf that, as the law then stood, 7 Atlantic Rep. 881. 
the county government bill having been The words "last general election” as 
declared unconstitutional, the judges of used In the Nevada statutes, 1869, creating 
the superior court were without power to a board of county commissioners, mean the 
appoint a county supervisor ; but m Myers general election preceding the time when 
t?. Hamilton, 60 Cal. 289, the court de- the commissioners are required by law to 
cided that, when the judges have assumed assume the duties of their offi^ce. State t\ 
to exercise such power, their action will Woodbury, 17 Nev. 337. 
not be reviewed by eerlwrarij because the % The board of supervisors cannot go 
assumed power is not a judicial power. behind the statutory certificate of the elec- 
In Massaekmetis the law provides that don of a specified person as supervisor; 
the voters shall vote for three county com- and mandamus will lie to compel them to 
mtssioners, being ail from difierent towns in admit the person so declared elected, 
the and that not more than one Robinson w, Chebo^an Co. Supervisors, 

commissioner shall be chosen from any 49Michu3ai. 
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for by law, and the members enter upon their office, they are 
officers de factoy 

3. Powers. — {d) Gemrally^ — It has been said that these county 
boards have power to do whatever the political entity the county 
mi^ci^ht do if capable of rational action, except in respect to matters 
the cognizance of which is exclusively vested in some other officer 
or person, and that in an enlarged sense they are the guardians of 
the county, having the management and control of its financial 
interests.^ The judicial interpretation as to the powers vested in 
the county boards will, therefore, be found to be a construction of 
the powers of the county in so far as they may be vested in the 
commissioners or supervisors, and they will, of course, vary in 
different States, acci»rding to the distribution of county functions 
by acts of the legislature among them and the other county officers. 
They exercise judicial functions in the matter of the approval of 
the bonds of county officers.® They have power to change an ap- 
propriation of money rai^^cd for a legitimate object, and devote the 
money to another (object equally within the scope of their powers.'^ 

They have authority under their general power to compromise 
a judgment ; ® to 2 >ell shares of stuck belonging to the county may 


1 . If the office of county commib-sionei a 
IS provided for bylaw, and they enter upon 
the duties thereof, they are officers de fat h\ 
and their acts not void for inegularity in 
the manner of their election. Waller r*. 
Perkins, 52 Ga. 233. 

County officials de facia can perform all 
acts lawfully appertaining to their office. 
State Jacobs, 17 Ohio, 143, 

2 . Shanklin v. Madison Co., 2x Ohio St. 
575 ' 

The Peuntylvanm act of 1S36 as to 
power of the county commissioners, con- 
strued and defined. Com. r. Corren {6 
Phila.), 623. 

The California statute, 1855, transfers 
from the courts of sessions to the super- 
visors all general and special pow'ers and 
duties of a civil nature. People t. Ber- 
chon, 1 2 Cal. 50. See also Gaines v, Robb, 
8 Iowa, 193. 

The act of a board of freeholders not 
properly organized, but acting in good faith, 
will be sustained as to the tenure of office 
of a collector by them so elected. Sate v. 
Farrier (X. J,), i Cent, Hep. 694, 

A resolutfon of a board of county com- 
missioners authorizing two of its members 
to take such action as in their Judgment is 
necessary to utilize the labor of county 
prisoners on public works, is not an illegal 
delegation by the board of powers author- 
izing county commissioners to employ at 
hard labor all county prisoners. Holland 
tu State (Fla.), i Southern Rep. ezi. 

3 . Miller Supervisors* 25 taf, 93, And 
in assessing taxes. People r*. ScheaSsetady, 


3$ lUrb. (N. Y.) 40S; Phamix Claik, 2 
Mich. 327. 

The board of supervisors has jurisdic- 
tion to increase or diminish the valuation 
of personal property in any town or town- 
ship in the county, and may add or deduct 
a given percentage to or from the assessed 
valuation. Harney zu Supervisors, 44 Iowa*. 

The duty of passing upon the question 
of a corrected assessment-roll, and certify- 
ing to its accuracy and completeness, is* a 
judicial one, and cannot be delegated. 
People 7'. Hagadorn, 104 N. Y. 516. 

The levy and collection of a special tax: 
to the amount of the estimate, by the 
highway cominis.sioners, of the cost of a 
public improvement, is entirely discre- 
tionary with the board of supervisors. 
People Vermillion Co., 47 111 . 256. 

4 . People t\ Baker, 29 Barb. (N. Y.) 81. 

5 . The supervisors have authority t<^ 
compromise a judgment against the county 
under their gjeneral authority to represent 
their respective counties, and to have the 
care and management of the property and 
business of the county in all cases where 
no other provision is made, Collins y, 
Welch, 58 Iowa, 72. 

The board of supervisors have power 
to compromise and settle a judgment re- 
covered by the county pending an appeal 
by the defendant, and a succeeding board 
cannot rescind and reverse the former acts. 
Orleans Co. w, Bowen, 4 Laos. (N. Y.) 24, 

6. County commissioners have power 
to sell shares of stock belonging to the 
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regulate the investment of county funds lying idle,^ and, where 
a specific compensation for services rendered is not fixed by law, 
may allow such amount as in their discretion seems just;^ they 
may pay a de facto officer without subsequent liability to the de jure 
claimant ; ^ and the same board may re-examine an account passed 
on by them.* 

{b) To contract and create Debt — i. To contract, — The county 
boards have authority to purchase or contract for such supplies or 
service as may be necessary or incidental to the conduct of 
ordinary county business.® 

county. CommissionerN v, Templeton, 51 People v. Stocking, 50 Barb. (N. Y.) <73. 
Ind. 266. A statute requiring accounts presented to 

1 . Where the board of commissioners the supervisors of a county to be verified 
of a county, in regular session, as a loan of by affidavit, is directory ; and if the super- 
money lying idle, belonging to a fund of visors see fit to ■waive it, they still have 
such county, to be used for budding pur- jurisdiction of the account. Barker v, 
poses, purchase and take an assignment of Board of Grant Co., i Wis. 414. 
a mortgage on real e^^tate, such transaction Commissioners have authority to pur- 

is not rendered void, because no record chase chairs and all other articles necessary 
thereof has been made. Their action in for the accommodation of the persons em- 
taking such an assignment is embraced ployed in conducting elections. Com. v, 
■within and aided by the enabling acts of Cumrs. of Phila , 2 .S,& R. (Pa.) 193. 

June 17, 1853, § 13, and March 9, 1875. ^ county board having authority to con- 

1S77, Halstead v. Commissioners of Lake, tract for repair of court-house, without re- 
56 Ind. 363. striction as to price or mode of payment, 

The board of supervisors may properly may contract to pay interest bearing orders 
provide that the school fund shall only be upon the county treasurer. Jackson Co. v, 
loaned to residents of the county. Emmet Rendleman, 100 111 . 379. 

Co. V, Skinner, 48 Iowa, 244. A court of county commissioners has the 

The board of police in the counties of authority to purchase necessary supplies 
Mississippi, having charge of the three per for distribution among the destitute of the 
cent funds for building canals, etc., ■with county, whether inmates of the poorhouse 
power to invent such surplus funds as they or not, and to issue a warrant to the county 
may have, can loan them on a promissory treasurer in payment Henry v, Cohen, 60 
note executed to the president of the police Ala. 382. 

board. Haynes v, Covington, 2i Miss. The board of county commissioners of 
40S; Chase v, Saratoga, 33 Barb. (K. Y.) Leavenworth County have the authority to 
603. make contracts for the services of guards 

S. They may alhnv county auditors a at the county jail of that county, when, in 
fair allowance ’for duplicates, and the form their judgment, there exists a public neces- 
of their allowance will not affect its le- sity for the employment of persons for such 
gality ; and when they settle with the audi- purpose. 1877, Mitchell v, JLeavenworth 
tor, and direct the form of his charge, in County, xS Kan. 188. 
order to allow him a reasonable compensa- Wheie commissioners are authorized to 
tion, they cannot open the account because audit the accounts of all officers having the 
the items are overcharged. Commissioners care and management of county moneys, 
r. Gherky, Wright (Ohio), 493. they have power to contract with an expert 

Where a county board of supervisors to examine the county treasurer’s accounts, 
has power to fix the compensation of ccr- Duncan v, Lawrence County Commission- 
tain clerks, the compensation may be fixed ers, loi Ind. 403. 

by agreement as well as by a formal reso- The board of county commissioners may 
iution. People v. King’s County Super- contract for indexing the county records. 
visor.s, 38 Hun (N. Y,), 373. Hoffman Lake Co. Comrs., 96 Ind. 84. 

S. They may pay one who is de fauto a The power to bind the county for ex- 
county officer, and the 8ubseq[uent claim pnse incurred in a town, during a preva- 
for payment of one who is nSr /jwrv entitled fence of the small-pox in a township, for 
to the office cannot be allowed. Parker t/. medical attendance, resides alone in the 
Supervisors, 4 Minn. 59. county board. Smith w. County Comrs., 

4 . The same board may re-examine an zt Kan. 669. 
aotouxit passed on them, and, txx fact, The board of freeholders may pay all 
reject or reduce the amount first allowed, reasonable expenses incurred in goodfaidi 
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They have authority to erect or rent suitable county build- 
ings, and to provide money therefor, and for repairing the same 
either by appropriation of county funds by taxation, or by borrow- 
ing money, according to the limitations of the statute law.^ 

In them is sometimes vested the power to contract for the 
public printing,® and frequently, also, the power to purchase land 
for county purposes, or take it by devise for like ends, or to buy it 
in on a tax or other judicial sale to protect a county debt.® And 

by a public officer in the arrest and prose- the po\\er to contract for the county print- 
cution of offenders, whcie the exigencies ing T mes Publishing Co. tf, Alameda 
of the case ami the ends of justice requue Co., 64 Cal. 469. 

the expenditure, though they mav not be The ten davs’ notice required bv Cali- 
taxable as costs, nor recoverable by aaion. forma Code is essential to the validity of 
State w. Freeholders of Hudson, 37 X. J. the supervisors* contract for the county 
L. 254 printing. Mawstll r. Stanislaus Co. Su- 

1 . In //// the board <»f police in pervisers, 53 Cal. 3S(). 

each county has p mer to build and repair Puerto the enactment of CaPfornia 
court-houses, an 1 to ie\> ta.vcs £ ir that Pol. Code, § 4047. tneie was no limitation 
purjxise. The legisla ure locates the be<%t upon the geneial poweis of the board t>t 
of justice, but it is in the discretion of the supers isors to contiict for piinting or pub- 
Iwiard of police as to what part of the seat lication. Maxweil r*. Stanislaus Co. Su- 
of justice shall be the site of the couit- pervisors, 56 Cal. 114 
hou^e. Odineal w. Barr\, 24 Miss. 9. The powers and duties of the boards of 

The V»oard of county commissioners has supervisors, county clerks, etc., in the State 
power to make a contract for the erection of A>2£? as to making contracts, and 
of a com t'house, and provide in .such con- fixing compensation for official printing, 
tract that the contractor shall not be paid and the right of the contractor to compel 
until all claims for material and woik auditing and payment of his claim, ex- 
agamst him have been satisfied. Knapp v. plained and defined. People v. Cortland 
Sw’aney (Mich.), 23 N. W. R. 162. Co, 58 Baib. (N. Y.) 139. 

Under the act of 1870, the board The board of supervisors have power to 

of supervisors may provide land for build- determine whether legal notices should be 
ng of a court-house. Culpepper e'. Gorrell, published in one or more newspapers. 
20 Gratt. ( Va.) 484. People v, Hamilton Co. Supervisors, 73 

The commissioners of a county are em- N. Y . 604, 

E owered, m case the county does not own 3 . Commissionershavea/r/wa^aVright 
uildings reasonably suited or adequate to purchase a tract of land to be used as a 
therefor, to rent any requisite number of home for the poor of their county, and 
rooms for county offices. And under all such right cannot be questioned in a col- 
ordmary circumstances the judgment of the lateral proceeding. Holton v* Comrs. of 
commissioners is conclusive as to the unfit- Lake Co., 55 Ind. 194- 
ness or insufficiency of the buildings owned The provisions of Okw Rev. Stat. § 877, 

by the county. Comrs. Harnett, 14 Kan. requiring county commissioners to publish 
627. notice of their intention to purchase any 

A county board, with power to make a land or to erect any budding, do not apply 
building contract, may provide for payment to proceedings under §§ 929 et seq.^ relating 
in county orders bearing interest. Rendlc- to the purchase of lands for a children*s 
man Jackson Co., 8 111 . Ap. 287. home ; these latter sections providing a com- 

A board of county commissioners has plete scheme in themselves, which embraces 
authority to issue bonds, which shall be the whole subject. State •v^ Barke County 
valid and binding upon the county, to pay Auditor, 43 Ohio St 31 1, 
for the building of a court-house, jail, or The rejection by the board of freehold- 
other necessary county buildings, for the ers of a motion to take certain land for 
use of the county. Chaska Co. v. Carver, public use, was held to be a finality, and to 
6 Minn, 204. exhaust the power given by a special statute 

County commissioners can appropriate therefor. (Affirming Mabon Halsted, 
money, without first submitting the question 39N. J. L. 640.) O’Neill v. Hudson Co. 
to the voters of the county, to make repairs Freeholders, 41 N. J. L. i6i, 
or alterations to a court-house already ex- Under a rule oi a board of county com- 
isting. State w. Harrison, 24 Kan. 268. missioner^ allowing motions to be recon- 
2 * County supervisors in Caiifmytmf and sidered within two business days, an accept- 
no other county or township officials, have ance of a proposal for sale of land for a 
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COl S2 y COJLWSS/OAEJ^S, To create Debt, etc. 


their action in this respect will be presumed to be for legitimate 
purposes,* and property so held can only be sold through them.^ 

2. To create Debty or horroio Money, — In so far as commissioners, 
supervisors, etc., have power to conduct the business of the county 
and to enter into contracts relating thereto, they may incur a debt, 
or recognize a liability, except where they are restricted by statute.^ 
They cannot, however, borrow money, issue bonds or negotiable 
]»aper, except Nvhen and in the manner they may be specially 
authorized so to do.** Thus, they may be authorized to borrow 
money to meet current expenses, with the approval of the vote of 
the people ; and under legislative sanction they have been author- 
ized to subscribe to railroad slock, and to issue bonds to pay said 
subscriptitMi.® 

site, rei in-Nidered and wahdiawn demand against the parish is not within the 
the second <!av, is not binding on the rules restricting the powers of a police jury 
county. Matthews x\ C ook Co. < 'omrs., 87 to create a debt, or to bind the parish by 
111.590. necotiable instruments. Davis z'. Caldwell, 

In <?///>, county commissioners are capa- .JiS La. Ann. 860. 
hie of receiving pioperty by devise for then Tuder act of 1875, the supervisors of any 
bent fit orthe henent of those umhrthen incorporated city of over a* hundred thou- 
charge. Christy r. A.Mitabula Conutv Com- *‘and inhabitants, where contiguous territory 
inissioners, 41 Ohio 8t. 711. has lieen mapped into stieets, etc., can 

Under the statutes, both at provide for issuing short-term bonds upon 

private and at public tax sales the county which to borrow money to pay awards to 
commissioners may bid off property unsoldf, land-owners, the town to be reimbursed by 
for vant ot other* bidders. State t’. Cain, the local assessment, and, in case of de- 
18 Keb, 635, ficiency, by general taxation. Hubbard v. 

Commissioners have power to take and Sadler^ 104 N, Y. 223. 
bold lands mortgaged to them, or bought 4 . What powers are conferred on county 
III by them to secure county debts. Van- commissioners by the Indiana act of June, 
kirk r'. Clark, 16 S. Ac R. < Pa.) 286. 1852 (i Rev. Stat. 1876, 348), to borrow 

1 . The acts of a board of supervisors in money for county purposes ; and what 
taking title to real estate for the u.sc of the right of action a tax-payer has to restrain 
county will be presumed to be for a Icgiti- them from exceeding their power, see 
mate purijose, and to be in accordance with Commissioners of Hamilton v, Cotting- 
their official duty and the true interest of ham, 56 Ind. 559. 

the county* Thayer z\ McGee, 20 Mich. 6. (’ounty commissioners have power, 
1 95, after a vote of the people in favor thereof, to 

2. "When real estate is vested in county borrow money to meet the current expenses 
commissioners by absolute title, for public of the county therefor. Money thus raised 
use, they may sell or otherwise dispose of for a specific purpose by a county treasurer 
it. Reynolds v, Comrs., 5 Ohio, 129. cannot be diverted to any other purpose. 

The property of a county can be pur- Doty v. Elsbree, 1 1 Kan. 209, 
chased only through the board of super- The board of county commissioners have 
visors, except where some other officer is chargeof the financial affairs of the county; 
expressly authorized to make the sale, and Tf it make a contract by which money 
McCrossen Lincoln Co., 57 Wi». 184. docs not become due so soon as it ought, 
Anorderbycounty commissioners to sell the county treasurer cannot correct their 
county property is a ministerial act, and mistake or bad management by holding the 
theretore properly made at a special ses- county judge liable, when he only did what 
sion, and executed when the board was not he was directed to do by the board. Me- 
in session. Flatter v, Elkhart County Connell p. Wall (Tex.), 3 S. W. Rep. 287. 
Comrs., 103 Ind. 360. 6, County commissioners of a county 

S. County commissioners, having au- have been authorized, under legislative 

thority to organize a chain-gang of convicts sanction, to subscribe to stock of a railroad 
to work on the roads, may incur a debt company, and to make bonds which will 
when too late to levy a tax for the purchase bind the county. Curtis p, Butler, 24 Hovr. 
ol necessary tools. Penmngtonz'.Oammon, 43^ . 

6 f Ga. 454 Counfy commissioners may provide for 

Am mdinance recogxdmii^ an existing paying the interest on county bonds issued 
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COCXTY COMMISSI OXERS, 


Limitations, 


action of a board in allow counts is judicial, and they are not 
liable, however erroneous nr wrongful their determination ; but the 
rule is otherwise if the nu mbers knowingly act corruptly or un- 
lawfully.^ Where super\isois are directed by statute to raise a 
certain sum for a specific purpose, or to audit certain claims, the 
duty is mandatory, and refusal subjects the supervisors to a 
penalty.^ 

{e) Suits by and agaimL — To warrant a suit against a county 
board as representing the county, there must be some duty of the 
county, and the case must be such that an action founded on that 
duty is the appropriate remedy.® Service upon tw^o commissioners- 

proved. Windham £. Litchfield, 22 Conn. 3 . Boyce v. Supervisors, 20 Barb, (N. Y.> 
226. 239. ^ ^ 

1, The act o£ a board o£ supervisors in County commissioners may draw a war- 
examining, settling, and allowing accounts rant on the treasuier for payment of money 
chargeable to the county, is judicial ; and in due on the construction of a road at other 
exercising their poweis in this legard, they times than at their stated meetings, and a 
aie not liable in any civil action, however valid demand may be made on them at 
erroneous or wiongful their determination other times, Hull Berkshire, 9 Pick* 
may bej but if a member of the board (Mass.) 553. 

knowingly, coiruptly, unlawfully, or par- In order to maintain an action against 
tially, votes that an account presented a county boaid for theii refusal to allow a 
against the county be allowed, he is guilty just claim, no entry of the refusal on the 
0? a misdemeanor, and may be indicted, minutes of the board need be shown j the 
People V. Stocking, 50 Barb. (N. Y.) presentation and refusal maybe shown and 
57 3. proved by parol. Brookhaven v, Lawrence 

The Mimssippt Code of 1S71 authorizes Co., 55 Miss. 1S7. 
suit by any tax-payer against members of An action lies against county commis- 
the board of county supervisors for the sioners on a general unconditional order 
appropriation of county money to illegal drawn by them for the payment of money, 
objecls. And such suits nu^y be brought Steel v, Davis Co., z Greene (Iowa),, 
upon the bonds req^uired by act of 1S76 to 469. * 

be given for the faithful performance of But on an action on an order of a board 
official duties. Paxton z\ Baum, 59 Miss, of commissioners payable out of a three 
531. per cent fund, “ as fast as the same accrues 

Indictments against Commissioners in to the county,” it must be alleged and 
Pennsylvania. — - An indictment will not lie proved that the county had received money 
against commissioners for refusing to pay from such fund with which it might have 
money allowed for a bridge by the sessions paid the order or some part of it. Com- 
and grand jury, under the statute of 1799, if missioners z'. Mason, 9 Ind. 97, 
the bridge was built before that statute was In a suit against the board of county 
passed, Kepublica zf* MegHn, 3 Yeates commissioners, the district court is not 
(Fa.), 114. ^ authorized to direct or command the board 

And in an indictment against county to make certain allowances found to be due 
commissioners, the mode of their election the party suing, but should render judg- 
fehould be set forth. Com. p, Rupp, 9 ment against the commissioners, Wapello 
Watts (Pa,), 114. ^ ^ Co. z'. Sennaman, 1 Greene (Iowa), 413. 

2. Where supervisors are directed by a In an action against commissioners for 
statute to raise a certain sum by taxation, work done, goods sold, etc., the declaration 
for a specific purpose, such act is manda- must show some act creating their liability 
tory, and renders the supervisors liable done by them at a regular meeting of the 
for the penalty imposed by statute for re- board at the time fixed by law. Archer p. 
fusal to levy such sums as they are directed Commissioners of Allen Co., 3 Blackf. 
to raise by acts of the legislature. Caswell (Ind.) 501. 

Allen, 7 Johns. (N. Y.) 63. One who loaned money to wardens of 

The duty of auditing certain accounts the poor on the authority of the county 
In Mrm Y&rk is, by the Revised Statutes, commissioners, is entitled to recover it 
made matidaliory, and refusal so to do by back. Womble p. Commissioners, 74 N.C. 
a supervisor sumets him to a penalty. 421 ; Daniel ®. Commissioners, 74 N. C* 
Mmris w. People^ 3 Dem (New York) 494. 

In Ohic^ cotinty commissioners are liable 
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Duties, 


COCMT COJ/MJSSIOA'EIiS. 


Limitations* 


elect has been held guod.^ They may be sued before a justice of 
the peace,® but cannot be called out of their county.® The proper 
form of action is against “the board of supervisors,*’ without 
naming the individual members.*^ A tax-payer cannot intervene 
in an action to enforce a claim against a county agreed to by the 
supervisors, but he may intervene to restrain an illegal exercise of 
powers,^ 

County commissioners are not liable, as a general rule, for acts 
or damages occurring in the honest discharge of their official 
duty.^ The election of a clerk by them, at the organization of the 

for the prices of a pre<*s for the seal of the petition for a ntandimm complaining of 
court of common pleas, jc beinsf a county their acts and doings, as such within the 
charge ; but they are nut liable fur the county. \\ oodman v, Somerset, 24. Me. 
price of the seal’ itself, it being a .state I5r. 

charge. ( ommissioners z. Hutchins, it 4 . The proper form of action is 
Ohio, 36s, against ” the board of .supervisors,"’ without 

A board of county commissioners is not naming the individual supervisors, llill v, 
liable for .seivice^ rendered by a district Supervisuis, I 3 N. V. 53; Magee re Cutler, 
prosecutor. Bradford v. Commissioners, i 43 Barb, {X. Y.) 239. 

Morr. (Iowa) 219. 5 . A tax-payer has not such an interest 

A board of supervisors which has pro- as entitles him to intervene in an action 
vided suitable accommodations for the sur- against a county to enforce a claim against 
rogate cannot be compelled to pay for other it agreed to by the supervisors, unless it 
accommodations. People z. ilontgomery appear from the facts stated that the 
Co., 34 Hun (N. y.), 599. board, in their action respecting the claim, 

County comraissioneis aie not bound to assumed the exercise of powers not con- 
furnish the counu-^ superintendent with an ferred by law, or that they acted in bad 
office, — Greene Co. Artice, 96 Ind. 3S4, faith. Cornell College z\ Iowa Co., 33 
— • nor the county surveyor w'ith fuel or sta- Iowa, 520. 

tionery, or to reimburse him for money Tax-payers may maintain an action for 
expentled therefor. Towsley v. Ozaukee themselves and all other tax-payers of 
Co., 60 Wis. 251. the county, to restrain the county commis- 

The sheriff cannot call upon the commis- sioners from an illegal exercise of their 
sioners to refund the daily sums he has powers to the injury of such tax-pavers, 
paid the crier of the court. Commissioners Normand 7 . Otoe County Comrs., o Xeb. 
of Mercer 7^. Patterson, 2 R. (Pa.) 106. 18. 

No action by an individual lies against 6. Countycommissionersarenotperson- 
tbe board of chosen freeholders for injuries ally liable for damages occurring in the 
in consequence of their not completing or honest discharge of their official duty, 
repairing a county bridge. Cooley £s- Thomas r*. Wilton, 40 Ohio St. 516; Bose- 
sex, 27 N. T. L, 415 j lavennore r. Free- ker ?. Wabash Co. Comis., SS Inti. 267. 
holders, 2t) N. J. L. 245. ^ When commissioners act 'within their 

The county supervisors, after levying the authority in making contracts for county 
maximum rale for ordinary expenses and purposes, they are nut personally liable, 
bridge purposes, cannot be compelled to M‘DonaId c. Franklin Co , 2 Mo. 217. 
levy an additional tax to pay a judgment County commissioneis are pei so nallylia- 
rendered upon a warrant Lsued for such bic for costs paid by their direction befoie 
purpose. Polk v, Winett, 37 Iowa, 34. the county has become legally fixed for the 
1 . Service of a writ of summons against payment. Commissioners County of 
a county upon two commissioners who have Lyconjing, 46 Pa. St. 496. 
been elected, although they have not taken A board of county commissioners ap- 
the oath of office, is good. Kleckner zu pointed a committee to contract with A. 
Lehigh Co., 6 Whart. (Pa.) 66. tor a county building on county land. The 

2 * They may be sued before a justice of committee did so, and the work was accept- 
the peace ; and, although individually ed by them. I/^Mt that A. could not main- 
named, yet if the description of their office tain an action of assumpsit against the 
is added, and the subject of the suit is committee for the value of the work, his 
public, the suit is against the corporation, remedy being against the count) . McClure 
Paine p. Comrs., Wright (Ohio), 417. r. Secrist, 5 Ind. 31, 

8, County commissioners cannot be Where the supervisors of a county are 
called out of their county to answer for a enjoined from building a county jail at the 
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Effect of their Acts COCWI^V COMJnSS/OJVJBjRS, 


upon the County, 


county board, will authorize him to take possession of the seal, 
books, etc., and will be a j^ood defence to an application to com- 
pel him to deliver them to another claimant.^ 

County commibbioners may bring an action to recover all moneys 
due to, and to protect all rights of, the county.^ 

5 , Effect of their Acts upoa the County, ^Sce Counties, section 
on Liability of Counties/’) — {a} GencnxUy , — The action of 
boards of cummissioneis and supervisors, with the scope of the 
powers and jurisdictions conferred upon them by law, are of bind- 
ing effect upon the county.® They must follow the requirements 


county-'-tat, the receiving of for the 
work'conclHiontd upon the dissolution of 
the injunction, unti the award'nci of tlie con* 
tr.ict to build the s-anie to take elfe* t oitlv 
upon the cIi<^s<»lutioii of the injunttion, is 
not fauch diMil^cdience of the injunction as 
to place tiic boatd in contempt. In the 
absence of fraud, etc., in the c\eri.ive of 
discretion, as to providing a jail, a court 
has n(» rii^ht to isaue an hijunctlon to pre- 
vent their action, and, therefore, it will^ be 
no c»>ntempi to disobey such injunction. 
Andre Wh r. Knox Co., 70 Th 65. 

1. An organization t)f a lioaid of county 
freeholders, elfectcd by the election of a 
director or cleik by a sutficient number of 
members duly elected, will authorize the 
cleik so eletted to take possession of the 
books and seal of the corporatitm, and 
will be a good defence for him to an appli- 
cation for a mandamus to compel him to 
deliver them to another party claiming also 
to he clerk. Stale Roe^ 35 N. J. L. 

2, The commis.sioners of a county may 
sue for and recover money due the county, 
— - State V. Pratt, 15 Ohio, 15, — but county 
commissioners are not bound to sue a 
debtor of the county from whom they can 
recover nothing. Com. t . Sheriff, i Grant 
<Pa.), 1S7. 

They cannot maintain an action against 
individuals who injme or destroy public 
roads or bridges, Comrs. Holcomb, 7 
Ohio, 332. 

1'he hoard of commissioners may be the 
relator in a suit on a surplus revenue bond 
Sate 7'. Clark, 4 Ind. 3x5, 

A board of county commissioners can 
sue on notes made payable to the board 
which were given by the sureties* of the 
county treasurer for the balance found due 
the county upon his defalcation. Caldwell 
V. Fayette Co. Comrs., So Ind, 99. 

Under the laws of Aamast county com- 
missioners may maintain an action against 
the county treasurer and his sureties on the 
treasurers of fiscal bond. Jackson Co. 7*. 
Craft, 6 Kan. 145. 

A county commissioner being under no 
oMigation to sell the articles made by the 


prisoners in the house of correction, the 
master of the house may employ him to 
make such sales, and money* paid him for 
hih expenses cannot be recovered of him 
bv the county. Bristol Co. s". Gray, 240 
ISIasb. 39* 

3 . In the absence of fiaiid, the action of 
board of supervisois in paying a bill based 
upon the report of the county surveyor, is 
not reviewable. Noyes v. Harrison Co., 
57 Iowa, 313. 

The adoption by the board of supervis- 
ors of the report of a committee advising 
the rejection of an account against the 
county presented to the board, is a disal- 
lowaiice of the account within the meaning 
of the revi^^ed statutes. Warner v. Outa- 
gamie Co., 19 WI&. 6rr. 

A judgment by default against A., B., 
and C., commissioners of M. County, for 
work done for the county, was erroneous 
for not showing that the amount was to be 
collected only from the property of the 
county. Sybert v, Ellis, 3 Blackf. (Ind.) 
239. 

The power of commissioners to charge 
the county with the payment of bonds for 
county liabilities and expenses, in North 
Carolina, is determined in Sedberry zu 
Chatham Co., 66 N. C. 486. 

The California Political Code, § 4070, 
which declares in effect that the super- 
visors must not contract debts and liabili- 
ties, which, added to the salaries of officers, 
etc., will exceed the revenues of the county 
for the year, does not mean by revenue the 
actual amount of money received into the 
treasury, but the estimate of the board of 
what the revenue will be. Babcock z*. 
Goodrich, 47 Cal. 488. 

It is the duty of county commissioners to 
take all necessary precautions against sick- 
ness and infection in the common jails of 
the county; and that implies that the 
necessary expense of such precautions shall 
be paid, in the first instance at least, by the 
county. Slotts z', Rockingham Co., 53 
N. H. 598, 

If county commissioners lease a house 
for the sheriff whilst the jail is rebuilding, 
though they are not bound by law to pro- 
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upon the County, 


of statutes, and audit claims only at regular meetings, othei'wise 
their acts are a nullity.^ Their contracts should be made at reg- 
ular meetings,® though they need not always be entered on their 
minutes.® In some States it has been held that their judgments 
are as conclusive as those of a court of record, and only review- 
able on appeal or some other direct proceeding ; ^ an allowance for 
work done admits that it was done according to contract an action 
for work stipulated to be done to acceptance of the commissioners 
will not lie against the county without proof of their acceptance of 


\jde him a residence, the lessor, if he has 
no knowledge of the character of the act, 
may rero\’er rent from the county. County 
r*. Bredenburt, i6 Pa. St. 458. 

The decision of county commissioners of 
Alabama, that a claim against a county is 
valid, is conclusive against the county. 
Cuthbei t r. Lewis, 6 Ala. 262. And under 
the code, an action cannot be maintained 
against a county to recover a claim which 
has been allow’ed by the court of county 
commissioners. Marshall Co. v. Jackson 
Co,, 36 Ala. 613. 

The declarations of county commission- 
ers are not evidence against the county 
unless made while ofncially representing 
the county, and cn ^aged in transactions con- 
cerning which the declarations are made. 
Countv of La Salle r*. Simmons, 10 111 . 
5 * 3 - 

A duty imposed on the road .supervisor 
to carry into effect all orders of the town- 
ship tru.stee does not relieve the county 
commissioners f 10m their liability for faif- 
ure to keep the bridges in repair. Gibson 
t'o. Commissioners r-. Enimerson, 95 Ind. 
579 * 

Where commissiimers were authorized 
to make certain improvements in a bridge, 
the time and the manner of so doing to be left 
wholly to their judgment and discretion, a 
failure to exercise the discretion cannot 
be made a cause of action for damages 
against the countv. Lehigh Co, r. Iloffart 

(I’a.), Q At. Kep. 177 - 

1 , The act.s of supervKsors m auditing 
accounts, except at the regular meetings 
provided by law, or at a special meeting 
notified in accordance with the statute, are 
a nullity, El Dorado t\ Reed, ii Cal. 130? 
Campbell re Brackenridge, 8 Blackf. (Ind) 

JS, A contract made by county commi.s- 
sioners to be binding upon the county must 
be made by the board at a regular session 
of their court. Potts 7/, Henderson, s Ind. 
327 ; Campbell Brackenridge, S Blackf. 
(Ind.) 47, 

Under statute law in Nebraska^ con- 
tracts made by the commissioners at any 
other place than the county-seat are void 
Merrick Co, Comrs. Batty, 10 Neb. 
176. 


3 . A contract wn'th county supervisors 
need not be entered on their records, but 
may be proved by parol. Jordan r. Osceola 
Co.*, 59 Lnva, 3S8. See, however, Bridges 
?». Clay Co., 58 Miss. 817, 

A county can be bound by its board of 
supervisois upon a contract only by an 
affirmative act within the scope of its au- 
thority evidenced by an entry on its min- 
ute*-. 

The supervisors can only contract on 
behalf of the county by an "official act of 
the board, as such, enteicd on hs minute^, 
and not by oral ordcis; though the c mnty 
may be liable, upon a use of propeity pur- 
suant to oral orders, for the \alue. Cuimp 
re Supervisors of Colfax, 52 Miss. 107. 

Where an ordinance has been properly 
pas.sc‘d by the county board of supervisors, 
the omission of the clerk to add the seal 
of the board to the record of it in the 01 di- 
nance book, docs not render it invalid. 
Santa Clar^ County 7. Southern Pacific 
R. K. Co., 06 Cal. 6.^2. 

It is not necessary to the validity of the 
proceedings of a board of supervisors, that 
the minutes be signed bcfoie adjournment : 
an approval and signing at the next meet- 
ing IS sufficient Beck r. Allen, 5S Miss. 
H 3 * 

4 . When the board of commissioners 
has juiisdiction, the fact that iis rlecision 
was eironeous does not render it void, but 
it is binding unless appealed from or 
avoided in some legitimate mode. Snelson 
7c Slate, 16 Ind. 29; Waugh r*. Chauncey, 
13 Cab II. 

After a claim against a county has been 
presented to the board of supervisors for 
allowance, and has been passed upon by 
that body, the amount determined to be 
due declared, and its payment provided for 
in the mode prescribed by law, no action 
will lie against the county upon the ground 
that the decision was erroneous in respect 
to the amount due to the plaintifif. Martin 
7'. Green, 29 N. V. 645. 

3 . An allowance made by the board for 
work done, admits that it was done accord- 
ing to contract, and cannot be rescinded by 
the board, and the auditor will be compelled 
to issue the warrant. Lyons Miller, 17 
Ind, asa 
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the wurk : but i n wnrk uoiie in compliance with the contract, the 
]>lainlilt may recover on a quantim iniruit^ The power of county 
cominiftsioncrs to akow churns ap;ainst a county is confined to 
tho^c Itvar.y chari;oahte, an^l a writ oi certiorari will issue to review 
their They cannot ruliav claims nor impose obligations 

upon the c ninty ewa'pt in the manner prescribed by law.^ They 
cannot dekvau" to uther^ the powers and duties intrusted to them, 
s ; as to bind the county.* The acts of one of the commissioners 
cannot hind the o unity unless he act by authority of the board, ^ 
the hoard cannot make a contract with one of their number.® 
ifi) Appeal and Alandamu'^, — t. Appeal . — The fact that an 
appeal from the decision of a board of commissioners to a superior 
court is given, does not affect a law providing for maintenance of 
suits against the county.*^ And ordinarily it may be said that an 
appeal lies from the decision <»f a boaril of commissioners:® this 

1 , All action for work stipulattU to be auUioritv of the board. Freichler r. 

done to the acceptance of the c<»anty com- iJcrks Co., 2 (Irant (Pa.), 445. 
misbioners, will nut lie ai-a-ubt the c«nmt\ AH contracts fur sale ot goods, or em- 
without |tioof of their acceptance of the plo\nient in public works, made by the 
woikj but fur woik done in compliance commissioner^ with one of their owm board, 
with the contract, the plaintitf may leco^er are void, under statute of March, 1806. 
on the quantum mermt count a sum not Com. r. Com., 2 S. & R. (Pa.) 193. 
exceeding the contract price. Atkin> A warrant drawn and signed by the 
Barnstable Co., 97 Mass, 42S. president and clerk of the police jury is 

2 . State f. Washoe Co. Comi.s., 14 Xev. not binding on the parish unless the police 

6(k jury have authorized them to sign such 

8. County commissioners, by a submis- warrant. Capraartin v. Police Jury, 19 La. 
sion to arbitration, cannot impose an obli- Ann. 448. 

cation on the county to disburse a particu- An agreement by one of the commission- 
lar fund in a manner or fof a purpose ers, without the authority of the board, does 
prohibited by statute j no peison or corpo- not bind the county. Merrill v. Berkshire, 
ration may do indirectly w'hat is prohibited ii Pick. (Mass.) 269, 
to be done directly. Jenifer t». Hamilton The chairman of a board of supervisors 
Co., 2 Disney (Ohio), 1S9. cannot bind the county by his acts. To 

A county board of supervisors is not that end, the board must be convened and 
bound, nor has il the right, to allow a act together. Bouton v. Supervisors, 84 
claim against the county, unless all the HI. 384. 

items of the claim are given. Christie r*. As the powers of county commissioners 
Sonoma Co. Supervisors, 60 Cal. 164. are vested in them as a board, and not as 
Though county commissioners in Ke- individuals, the county is not chargeable 
braska may purchase a poor-farm for the with knowledge of that proved to be 
county, they cannot bind the county by a known to the chairman and the county 
note or a mortgage for the purchase-money, clerk. County Comrs. Hamlin, 31 Kan. 
They are limited to the mode prescribed by loc. 

statute for raising means to make payment. CountY commissioners cannot make a 
Stewart zf. Otoe County, 2 Neb. 177. contract with one of their number which 

4 . In an action by a county against a will bind the county. Waymire v. Powell, 
contractor upon a contract to build a court- loj Ind. 32$, 

house, which recites that the county com- 7 . Th^ Nevada law, providing formain- 
missioners would superintend the work, tenance of a suit against a county upon an 
such superintendence is not a matter prece- account, is not affected by a statute giving 
dent to the progress of the work, nor are an appeal to the district court from the de- 
the acts of a superintending agent ap- cision of the board of county commis* 
pointed by the commissioners binding upon sioners. Waits Ormsby Co., i Nev. 
the county, they not having authority to 370. 

delegate their powers, Greene v. State, 8 8* The board of county commissioners 

Ohio, 3za has exclusive original jurisdiction in the 

8. One county commissioner cannot bind examination and allowance of claims 
the county by contract, unless he act by against the county, and the only mode of 

39$ 
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rule, however, only applies when the boanl act.s judicially:^ but 
where the board does not so act, there is no ap])cal, and the 
remedy, if anv, is by a civil action.® The county cannot be made 


prosecuting an actitm on ‘^uch cLiiins is 1 ^ 
appeal from its decision. Dixon C<». 
Barnes 13 N’eb. 29 p 

An appeal lies iwm the decision of tj. 
commissioners. Corns, f'. Wheeldon, 15 
Tnd. 147; Corns, r*. Mate, 1$ Ind, 2to; In- 
habitants of Windham, 32 Me. 452 ; Gial am 
r. Coras., 2? Ind. 333; Connoverr. bupu- 
visors, 5 W'is. 438. 

An appeal mil lie in JAmfiifia to district 
court from the decision of the county cum- 
missioners, where accounts agam-'t the 
county are disallowed. The discretion of 
a commissioner in allowing claims against 
a county is not arbitrarv, Imt is controlled 
by legal considerations, is subject to review. 
Davis c. Comrs. of X.ewis and Clarke Co. 
(1882), I Pacific Hep. 750. 

The Indtana act of 1S79 providing that 
** any person, etc., feeling aggi ieved by any 
decision of the board of commissioners, 
may appeal to the circuit court of such 
county ; and that no court shall have ori- 
ginal jurisdiction of any claim against any 
county except as in tins act,” held to re- 
peal the act of XS52 providing that, if a 
claim were disallowed by the board, the 
claimant might, at his option, appeal, or 
sue the county. Fulton Co. v. Maxwell, 
loi Ind. 2^, 

An appeal from the order of a county 
board levying a tax in aid of a railroad goes 
to the circuit court, not for correction of 
errors, but for a trial as an original cause. 
Gavin v, Decatur Co. Comrs., 81 Ind. 
480. 

After the court of county commissioners 
orders the change of a road, appoints 
viewers, and accepts their report, the right 
of a person aggrieved to zeerliomri is com- 
plete ; and the court in its return should 
certify its records as they existed when the 
W'rit was issued, and not a record subse- 
quently made, whose validity has not been 
questioned. County Comrs. v* Hearne, 
59 Ala. 371. 

On an appeal from the decision of a 
board of county commissioners refusing to 
allow a claim, the decision was reversed, 
and it was held that the provision of the 
statute designating the method of allowing 
claims by county commissioners, is only 
permissive, and not mandatory, as to re- 
quiring further evidence, and an omission 
to require it is not error at law. Green v, 
Co. ol Richland (S, C.), 2 S. E. Rep. 618. 

Boards of supervisors being no longer in 
existence, either as courts or corporations, 
having been extinguished by the constitu- 
tion ot this State, and this fact having been 
judic^ly known, the appeals were directed 


t > 1' i»e. Hoard of Su| ervisors r . JJvcteay, 
b W. Va, 44. 

1 i 2 dccssi jr\ of the ciicuit court or com-, 
m^n p e. > in luaam ^ upon an appeal* from 
the .1-1: in of a boat'd of <tmnty commis- 
i-Iorer- in granting or refusirg license to 
sell muxicating Hquois, is dnal. Br*mn v» 
Por»^er, y 2c6. 

\VI en the records of the countv board, 
kept by the e’erk, show the proper presen- 
tatsm bf the c’aim, and that tiiey refuse to 
grant it, this is enough to aathiuize an ap- 
peal by the claimant to the district court, 
Black Saunders Co, Comrs., S Neb, 
440. 

I When a boaid of county commission- 
ers a* ts jud’ciaSlj', an appeal lie^* from its 
dcc:sit»n. White' Co. Comrs. t. Kaip, 00 
Ind. 236. 

A right of appeal lies from the decision 
oi county commissioners under Indiana 
act of 1S79, concerning the draining and 
reclaiming of wet lands, the duties of the 
commissioners being judicial, and not dis- 
cretional y. Bryan %u Moore, 81 Ind. 4S0. 

2. There is no statute in Indiana which 
authorizes an appeal fiom the action of a 
board of commissioners upon a matter 
involving no question of legal right, but 
simply a matter for the exercise of the dis- 
cretion of the board, Sims w. Comrs., 30 
Ind. 40; Board of Comrs. v. Elliott, 39 Ind. 
191. 

The board of county commissioners is 
not such a judicial body that its decisions 
in passing upon claims against the county 
can be reviewed on appeal. The i^roper 
remedy to test the validity of a rejected 
claim is by civil action. Jones v, Franklin 
Co. Comrs., 88 N. C. 56. 

Where a board of county commissioners 
refuses to grant a petition to set off and 
organize a new township, one of the peti- 
tioners has no right to appeal from such 
refusal to the district court. Fulkerson 7 . 
Harper Co. Comrs,, 31 Kan, 125. 

In North Carolina there can be no apj^eal 
from the refusal of the county commission- 
ers to allow credits claimed by a sheriif in 
his settlement with the county ; his remedy 
is by action. McMillan w. Robeson Co, 
Comrs,, 90 N. C, 28. 

There is no right of appeal from the 
joint decision of the county commissioners 
of two or more counties to locate an inter- 
county road. Freeman «/. Franklin Co. 
Comrs., 74 Me. 326, 

An order of the county commissioners 
for the sale of railroad stock owned by the 
county, is not such a decision within the 
meanmg of the act which authorises appeals 
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a party to an appeal.^ An appein to the superior court brings the 
cause before such court for trial (fr uovu but an appeal will be 
dismissed where it appears nti bail, bond, and transcript have been 
filcd.^ Where an account has been allowed, the acceptance of a 
warrant waives the right of appeal.^ A board is bound to take 
notice of an appeal/’ 

2. Ma7ida7nHs, — The usual way to obtain money from a county 
is by mandamus to the commissioners/' Inasmuch as a board of 
county commissioners has perpetual existence, when a mandamus 
is obtained against such btxml, the writ must be obeyed by those 
who compose the board at the time of service, notwithstanding 
any change in the individuals who compose it." Inferior public 
bodies, like a board of supervisors, exercising powers for public 
purposes, are subject, independent of statute, to process of man- 
damus and to certiorari ; although their liability to be sued in 
their official capacity for claims against the public represented by 
them can only arise from statutory provision/ Where it is the 
duty of the commissioners to levy a tax, and they neglect or 
refuse to perform this duty, mandamus will and so as to any 


from the decisions of count;, ers. 

0’Bo;lc r. Shannon, So Tiul. 151). 

An alU)wance made by the commission- 
trs, pui^uant to authority c b\ hi\\, 

which does nf>t rest upon legal obni^ation, 
but upon natuial equity, is disci etuman’, 
and not rc\i‘*al>le on appeal. Cfunniis^ lon- 
ers of Carroll ? . Richardson, 54 Ind. 153. 

An appeal will not lie where the count) 
commissionei s refuse to giant a petition 
to --et off and organize a new township. 
Fulkerson tf. Stevens (Kan. iSSz), i Tauhe 
Rep. 261. 

There is no statute in Indian.i which au- 
thori/cs an appeal from the action of the 
board of commissions s, upon a matter 
involving no que.stion of legal right, but 
feimply a matter tor the cxcicise <#£ tiie 
discretion of tlic board. Sims r*. Com- 
missioners, 39 Ind. 40; Commissioners 
Elliott, 39 Inch 191, 

No appeal lies from the decision of a 
board of county commissioners upon an 
application of a turnpike company for leave* 
to construct its load along a public high- 
way. Dudley Turnpike Co., 39 Ind. 

f. Uptm an appeal from the decision of 
the board of county commissioners, the 
county cannot be made a party to the pro- 
ceedings, It can be proceeded against only 
in the manner authorized by law. Gorman 
Boise Co. Comrs., t Idaho, 627, 

2 , An appeal to the circuit court from an 
order of the board of county commissioners 
brings the cause before such court for trial 
so that the supreme court, on ap- 
peal, will review only what occurred in the 
dreuit court. Cox v, Lindsay, So Ind. 327. 
S. An appeal from the county cosmnis- 


sIoncfN should be dIsmi&Ned when it appears 
that no appeal bemd, and no transcript of 
the piocetdings of the commissioners, w ere 
died in the circuit court. Shirk v. Moore, 
90 Ind. 199. 

4 . Where an account is allowed by coun- 
ty commissioners, and the accountant ac- 
cepts a warrant for the sum, he waives the 
right of appeal. Hamilton Co. Bailey, 
12 Neb. 56. 

5 . The members of a board of county 
Lonimissioners are bound to take notice of 
an appeal from the commissioners' court, 
and summons need not be served upon 
them. Cass County Comrs. v. Adams, 76 
Ind. i;o4. 

6. The usual, and probably the only way, 
to obtain payment of a debt due from a 
county, in Pcnnsykhinui^ is by imimfnmm 
to the commissioners to draw an order on 
the county treasurer. Lyon r*. Adam, 4 S. 

R. (Pa,') 44S, 

7 . Pegram ?•. Cleveland Co., 65 N. C. 
114. 

8. Hastings 7'. San Francisco, 18 Cal. 49, 
In JCansiiSrt if there Is no township 

trustee, it is the duty of the county com- 
missioners to levy a tax sufficient to pay a 
judgment duly recovered against a town- 
ship, upon bonds issued in payment of a 
railroad subscription ; and the commission- 
ers may be compelled, by mmdamus^ to 
perform this duty. Cherokee Co. Commis- 
sioners 7% Wilson, 109 U. S.621. See also 
Norton v. Miller, 8^ Ind. 197, 

County commissioners authorized **to 
levy and[ assess’* a special tax have dis- 
charged their duty when they have made 
such levy and assessment, and are not snb- 

m . 


r^esignatiozL 


COCXTY COMMISSIOXERS. 


and EenxoTaL 


other clea,rly enjoined duty.* But the courts will not assume to 
control the exercise of discretion of county ctmimissiuners so long 
as they act within their powers nor will they be compelled to 
act upon claims where there are no funds in the county treasury 
for their payment,'** nor to pay an unliquidated demand.^ Mauda- 
mus does not lie to compel the county clerk to issue a warrant on 
a rescinded order, nor to correct the record which is under hiS 
control;® and mamiamns will not lie to com})el an appropriation 
for claims before they have been audited and allowed,*^ or to con.- 
pel payment of interest tni their order.^ 

0. Eesignation and EemovaL — As a county officer, a commis- 
sioner ordinarily would, in the absence of other statutory regula- 
tions, resign to the governor, who would have the power to fill any 
vacancy in the boanl^ In Xebraska a county commissioner 

ject £o vuvhhmus to compel coUtetion, counties the supi erne court cannot by 
&x trie Ro^^land, 104 U. S. 60 damns compel the allowance b> the board 

Wlnie a statute ab*5ululely requires of a claim by a sheriff for hire of a watch- 
countv commissioners to set certain man for the* jail, or f »r rent of an otffee 

funds in the treasiuyfor a particu'ar pur- hired for himself. Peckr . Kent Co. Comr«»., 
pn-.e, and they rtlu^t to do so, miimicmu' 47 Mich. 477. 

is the proper remedy to compel them to do 3 . County comra’^sioneis will not be 
so. Ilumbuldt Co. r*. ChuiUuU Co., 6 compelled by to act upon claims 
Nev, 30, against the county, w hoie no estimates ha\ e 

Where the fund raised by taxation is l«en made for taxes to be levied to pay the 
reqni.ed to meet the necessary expenses of same, unless there are funds in the treasmy 
a county go\trnment, and no part thereof for the payment of such claims. Lancaster 
can be legally applied to the satisfaction Co. Comr’s. r'. State, 13 Neb 523. 
of a debt, the commissioners acting in good 4 . Mandamus is not the proper remedy 
tiuh, m the evecuthm of their powens, to compel a county board to pay an un- 
cani’ot be put in contempt for failme to liquidated demand. Cox r. Comik, 65 Ga. 
nay such debt Hut in such case, an aUa^ 741. 

writ miudamus should be awarded, to 5 . does not lie to compel the 

me chd that any excess of revenue raised county clerk to issue a warrant upon the 
undei ilie law may be applied to the debt, treasurer under a rescinded older of 
Cro.naitie 7, Diaden County Comrs., 87 the county board, whether rightfully or 
N. C. 134. wrongfully rescinded. People v. Klokkc, 

1 . Wlicie county commissioner'^ are 92 111 , 134. 

empow< red to bund a new county bridge, 6. Mandamus \v\\\ not lie to compel the 
the duty to do so may be enforced by clerk of the board of supervisors to correct 
maniannw llowe tc Crawfoid Co., 47 the record; it is under his control. Wiggin- 
I’a. St. 3O1. ^ tonre Markley, 52 Cal, 411. 

If the county commissioners refuse to 7 . In Aiabama the commissioners* court 
; av the sheriff, when theie are county funds cannot be compelled, by mandamus from 
in the county trea&ury li J)le to his claims, the circuit court, to make an appropriation 
his remedy is by mandamus^ and not by an for the payment of claims against the coun- 
action of damages against them jieisonally. ty before they have been audited and 
Hunter r*. Moblery {S. C.), I S. E. Rep. allowed. Falknerz'. Comrs. of Randolph 
Oyo. Co., 19 Ala. 177; Commonwealth v. Corns. 

2 . Long Commissioners 76 K. C. 273, of Allegheny, 16 S. & R. (Pa.) 317. 

County commissioners refused to order 8, Nor will mandamus be granted to 

an election to determine whether the town- commissioners to compel payment of inter- 
ship should subscribe to railroad stock, e^t on their order. Commonwealth 
until a pending question of a division of Comrs. of Lancaster, 6 Bin. (Pa.) $. 
the township should be first settled. Jfeldf 8. When one who has been elected com- 
that a mandamus would not issue to com- missioner for three years, and resigns during 
pel their action. State z'. Anderson Co. the first year, it is provided by law that the 
Comrs., 2$ Kan, 67. governor, with the advice of the council, 

As the Michigan constitution confers shall appoint a person who shall hold the 
upon boards of supervisors exclusive po%ver office until the isit of January after another 
to adjust all claims against their respective election has been held to fill the vacancy* 
4 C* of L.— 26 401 
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vacates his office by removing from the district in which he 
resided;^ but the contrary rule seems to hold in ludima? 

^ COTniITY-SEA.T. — See also Con\>ti re tioxal Law, County, 
Elections, OFticLKs of Municumlhtes. 


X. Definition, 402. 
a. Location, 402. 

3. Removal, 403. 

{'i) 

0 ) Pi^wer ftf nmote^ 403. 

ii ) Imp ^sii.on of C 4r>;. 

*</) Ejfttt w p} p'jfv J mat J *0 
Cotittiy^ 4C^ 

^ I Avf uot t Ri .V nn A tion 
*' , 407. 


\j ) Petitnvu for Rem<n*al 407. 

0 ^i!r of Building or Property^ 409. 
i«) Tho Elcitiou^ 409. 

I/) Poxoers and Duties of Coimty Offi 
isrs and Special Comimssume/ 

411. 

(;*) IV/icu Proceeduti^s to remo^'e mav 
be instituted^ 413* 

{ {•} PaiiieuJtir Statutes and Local Dei a- 
ions, 413. 


1 Definition. — A county-seat county-town is the chief tow!i 
of a Ci)unty, ^^herc the county business is transacted ; a shire-town.*^ 
2. Location. — The selection of a county-scat belongs to the legis- 
lative department and an act of the legislature, fixing a county- 
seat, is not unconstitutional because it was [)assed without any 
consultation with the people of the county, and without giving 
them an opportunity to petition the legislature ; nor because two 
places were named in the act, and the choice between them left 
to the popular votep It is not a delegation of the legislati^’c 
power to provide hw the selection of a county-seat by vote of the 
people of the Cf>unty ; ® or the legislature may delegate the selec- 
tion of a county-seat to certain commissioners ; or by special act 


If at the election a person is chosen, he 
will be entitled to hold the otfice only for 
the unexpired term of the officer who re- 
signed, commencing on the ist of fanuary 
next after his election. Opinion of j ustices, 
50 Me. 607. 

Under the office act a county commis- 
sioner must resign, not to thegoCernor, but 
to the board, and the board nuv fill the 
vacancy. People r*. Gillespie, i Idaho T. 
46. 

1. State Skirving, 19 Neb, 497. 

2 . The removal of a county commission- 
er out of the district for which he has been 
elected into another district in the same 
county, does not vacate the office. Smith 
J". State, 24 Ind. 10 1. 

3. Webstei’s Diet. 

4 . Walker r-. 'fanant, 20 Tex. 16, Ami 
if the legislature have power to divide a 
county, they have also the power to fix the 
shire-town of the new* county, notwithstand- 
ing a provision of the C onstitwtion that no 
enuutv-seat shall Ixj removed without a 
submission of the tpiestlon to the people. 
State 7». Larrabee, i Win. aexj. 

A county-seat w*a*% located at u particular 
lace where it continued f(»r a time; then, 
y an act of the legislature, it was removed 
lt» another place for five years. Held, that 
at the expiration of the fi^e years, there 
would be no couuiy*seat, jiml further legh 


l.ation would be necessary*. State t'. Wash 
ington Co., 2 Chand. (Wls.) 247. 

The legislature of Mississippi has the 
cimstitutional power to enact a law to sub- 
mit to the voters of a county the selection 
of a county-site. Uarnes v. Supervisors, 51 
Miss. 305.' 

And in Mtuue^ota it i.s competent for the 
legisUtuic, in the tiis»t in.stance, to locate a 
conn t\ -seat at anv place in a county, with- 
out submitting the question of such loca- 
ti<m to the votes of the electors. Jewell 7 k 
Weed, S Minn. 272. 

5 . A.i parte Hill, 40 Ala. 12 1, 

6. IVrritor) v. County of Mohave (Aiiz.), 
12 Pac. Hep. *730. 

7 . Rice 7'. Shay, 43 Mich. 3S0. 

Commissioners appointed to select and 

determine a site for the permanent ,se*at of 
justice” in a county, and directed, w'hen 
they have made such selection, to notify 
other commissioners, appointed by the same 
act to acquire the title, have power to make 
a conditional choice ; and if the condition 
is broken by the owner of the land selected, 
they may make a new selection. Herbert 
V. Sanderson, i Wins. (N. Car.) No. 1,282. 

But where an act creates a new^ county, 
and provides for the selection of the county- 
seat fay ballot, and a minoritv of the ballot'* 
are ca.st in favor of the centre of the county 
as a site, — the majority being for other 
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removal of a seat of justice of a county, that a former statute pro- 
vided that the town in which it was already located should forever 
continue to be the permanent seat of justice.^ 

The legislature has a constitutional right to pass an act chan- 
ging the location of the seat of justice of a county, although a 
contract for the purchase of a particular site had already been 
made by the commissioners appointed by law for that purpose.*® 

Supreme Court in Xewton v Commission- respect a footing of peifcct equality. This 
ers of Mahoning, loo U. S. 548. The fol- must necessarily be so in the nature of 
lowing case was shown:— - things. It is vital to the public welfare 

In the year 1846 the legislature of Ohio that each one should be able at all times 
passed an act whereby it was provided to do whatever the varying circumstances 
that the county-seat of Mahoning County and present exigencies touching the subject 
should be permanently established at Can- hnolvcd may require. A different rule 
field, upon the fulfilment of certain pre- would be fraught with evil. All these 
.sciibed terms and conditions, which w'ere considerations applv with full force to the 
lullv complied with. The coiint\-seat was times and places of holding courts. They 
established accordingly, and rehiained at are both purely public things, and the law’s 
Canfield for about thirty years. 1111*874 concerning them must necessarily be of the 
the legislature passed another act, provid- same chaiacter. If one may be bargained 
ing for its lemoval to Youngstown. A bill about, so may the (Uher. In this respect, 
was filed, setting foith that the act of 1846, there is no diffeience in principle between 
and w’hat was done under it, constituted an them. The same reasoning, pushed a step 
executed contract within the meaning and farther in the same direction, would involve 
piotection of the contract clause of the Con- the same result with respect to the seat of 
stitution of the United States, and praying goveinment of a State. If a State Capitol 
for a perpetual injunction against the re- were sought to be removed under the cir- 
moval contemplated by the latter act The cumstances of this case w ith respect to the 
court, per T*-, county-seat, whatevei the public exigencies 

1. That the contract clause of the Con- or the force of the public sentiment which 

stitution had no application. demanded it, those interested, as are the 

2. That the act of 1S46 was a pttbik iaw^ plaintiffs in error, might, according to their 

i elating to a public subject^ with res{>ect to argument, effectually forbid and prevent it; 
which a prior had no right to hind a subse- and this result could be brought about by 
quent legi.slature. * a bill in equity and a perpetual injunction.” 

3. ('onceding that there w.is a contract The county-seat of a county w^as, by the 

as claimed, it was satisfied on the part of ordinary legislation, permanently located at 
the State, by establishing the county-seat Canfiela ; the county commissioners having 
at Canfield, W// the intent that it should agreed that Canfield should be the perma- 
remain there. nent county-scat, if the plaintiff, the pro- 

4. There was no stipulation that the prietor of the town, would deed to the 

countv-seat should be kept or remain there county certain lands, which deed the plaiu- 
in petpeUiity. tiff had duly executed and delivered. //<p 44 

5. The rule of interpretation in cases that the plaintiff could not claim as a vested 
like thi«s, as against the .State, is, that noth- right that the county-seat should forever 
ing is to be taken as conceded but what is remain at Canfield, and that the people 
given in express and explicit tenns, or by ctmld not be deprived of their right to 
an implication equally clear. Silence is change the location by vote. Twiford v. 
negation, and doubt is'fatal to the claim. Allamakee, 4 Greene (low’a), 

After rtniewing ccitain authorities, the 1 . Armstrong zk Commissioners, 4 
court say, ** In all these cases, there can be Blackf. (Ind.) 20S. 

no contract and no irrepealable law, because The provisions of a .statute prescribing 
they are ‘governmental subjects,’ and hence the manner in which the county-seat of any 
within the category before stated. They county may be re-located by a vote of the 
involve pubiic mterests, and legislative acts people at a general election, ap^ly to all 
concerning them are necessarily the counties in the State, including those 
Every succeeding legislature possesses the whose county-seats were declared perma- 
same" juri»<liciion and power with respect nent in the special act of the legislature 
to them as ith predecessors. The latter creating such counties. Welch v. County 
have the same power of rei^eal and modifi- Court of Wetzel County (W. Va.), x S- K. 
Cation which the former had of enactment, Hep. 337. • 

neither more nor less. AU occupy in this % State z'. Jones, i Ired. (N.Car.) I*. 414. 

m 
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But where a constitution ])r»)vi(Ies that no local law shall be 
enacted where a general Ltw can be made applicable, it is held 
tnat the removal of county-seats can be made the subject of a 
general law; and an act authorizing the re-location of a certain 
county-seat is unconstitutional.^ And a county site, though tem- 
porarily located at the adoption of a State constitution, is free from 
a!l cuntinj^cncies to which its removal might have been subject by 
statutory provision before ; and a different location cannot be fixed 
i>therwise than by resorting to the mode prescribed by the consti- 
tution.® 

A provision of an act for the removal of county-seats, that 
whenever an election has been held /;/ fursnaficc of this act, and 
the county-seal changed in compaance therewith, it shall not be 
1 iwful to change the c«>iinty-seat again under ten years, does not 
ajiply to a removal had under the provisions of a jirior act ; and 
a statute providing that when an election to vote on a change of 
county-seat has been held, “and the county-seat changed in com- 
pliance therewith, it shall not be lawful to change the county-seat 
again under ten years,’' does not bar a petition for such a change, 
and an election in pursuance thereof, before the ten years had 
expired, where the vote at the former election was against any 
change.* 

An act of the legislature providing for the transfer of certain 
records and suits from the county-seat of one county to the 
county-scat of a newly created county, does not effect such a 
change of the venue in the cases mentioned in the act as to be in 
conflict with that clause of a State constitution which declares 
that the legislature shall not pass local or special laws ‘‘providing 
for changing the venue in civil or criminal cases/' ® 

And while the constitution of a State may forbid a change of 
the county-scat without the consent of a majority of the electors 
of the county, yet tKere is no constitutional restriction upon the 
power of the legislature, after such consent has been given, to 
cither make the selection of a new county-seat itself, or provide 
for the manner of its selection by the electors.® 

The power to remove or change a county-seat to a specified 
place is not temporarily exhausted or suspended by the pendency 
of a proposal to remove it to another place. 

(c) Imposition of Conditions, — In addition to the conditions 
precedent to the removal of a county-seat, imposed by a State 
constitution, the legislature may impose a condition : as, that after 
the vote is taken in favor of removal to a certain city, the city 

The seat of justice in a county is the 2 . Matter of La Fayette Co., 2 Chanel, 
place originally selected in pursuance of (Wis.) 212. 

law; and the county court has not, under 3 . Varners'. Simmons, 53 Ark. 212. 
the laws of Missouri, any authority to re- 4 . Cochran v, Edwards, 38 Ark. 136. 
mjve it to another site. State v. Smith, 46 3 . State v, McKinney, 5 Nev. 194. 

60. 6. County-seat of Osage Co., 16 Kan, 39'^!. 

1 . Thomas Board of Comm’rs, 5 Ind 4. 7 . People v. Wands, 33 Mich. 385. 
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shall place at the control of the county supervisors a specified 
sum of money.^ And until the conditions prescribed in an act to 
enable the removal of a county-seat have been complied with, there 
exists no authority to undertake the removal® No constitutional 
objection to legislation authorizing a city to take upon itself alone 
the entire expense of a county building, can be based on the proba- 
bility that such action may affect the subsequent removal of the 
county-seat.® 

(d) Effect on Property donated to County, — A removal of a 
county-seat may generally be made without reimbursing persons 
who have donated property and built public buildings at their own 
cost and charges, in the expectation that the location would not 
be altered.'* But if land has been conveyed to a county for a 

1 . State r*. Portage County, 24 Wi>. 4*). N. W. Kep. (Mich.t 8SS, it was ticid^ that, 

If a law provides that, before a countv- when land is dtclicatecl 101 a countv-a.eat, 

seat is removed, the citizena. of the place the county becomes the statutor} trustee 
to which the icmoval is to be nude shall for the purposes declared, and has no 
raise aceitain sum of inonev, and deposit bcneticial title, except so far as such pur- 
with a banking-fiim, ti) be U'^ed in paving poses ate tounty purpo'^es. The fee is 
e.\penses of removal, and erecting hew merely ancillaiv to the tiust; and when the 
county buildings and the mouev is laisecl countv-seat is removed, the county ceases 
and deposited, the citi/ens rai-^mg the to have any jnoprietaiy rights under the 
monev cannot designate for what pm pose dedication. ’ 

It shall be applied, tor the law has declaied In County Commissioners 7. Hum, 5 
the piu‘po*><?. Calaveras County rv brock- Ohio St. 48b', the seat of justice of a county 
w ay, 30 < 'al. 325. " was located at a particular place by authority 

SVhere the board of siijxjrvisors of a of law, upon condition that citizens in- 
county, by a proper vote, resolved that the terested in the location would erect there, 
county should be removed to another place, and donate to the county a court-house and 
“ provided suitable guarantees ” should be public officers. Such citizens complied 
given within ninety days that the county with such condition, and the seat of justice 
buildings should l:»e erected free of cost to was afterwards removed to another place ; 
the Ciiunty, but submitted the question of and the county commissioners claimed the 
1 emoval to the people without the proviso, right to use and dispose of such public 
/b '44 that such suDinissiun of part of the buildings for other purposes than those for 
resolution was void. People 7 >. C'ounty which they weie erected and donated. The 
Officers of St. Clair, 15 Mich. 85. donors atterw^ds preferred claims before 

2 . Edwards v. Police Jury (£.a.), 2 S<». the board of county commissioners for the 

Kcp. 804. " money expended in the erection of such 

3 . Callam Saginaw, so Mich- 7. In public buildings, with interest. The county 

this case it was Mit that, as under the commissioners, to compromise these claims, 
constitution of the State a Ijoard of super- authorized county orders to be issued to 
visors cannot raise more than a thousand the donors for tbe original advancement, 
dollars annually for constructing or repair- provided the donors would throw off in- 
ing public buildings, an act of the legisla- terest thereon, and release the county from 
ture authorizing the city t)£ Saginaw to all claims on account of such donations, 
erect a county building, and providing that, The donors accepted the offer, and executed 
in case of the removal of the county-seat, the release, and the county orders were 
the county should repay the amount ex- issued. Upon bill filed by a new board of 
pended, is defective. commissioners to enjoin the payment of the 

4 . Armstrong Commissioners, 4 Blackf. county orders, — 

llnd.) 308 ; Alley v* Denson, 8 Tex. 297. i. There was a clear moral obligation on 
^ But where, in consideration of the estal> the part of the county to either give up the 
lisbment of the seat of justice on a place projierty, or make compensation, after the 
owned by plaintiff, he donates land and a countv-seat was removed, 
court-house, and another location is imme* 3. Doubts might well be entertained 
diately after chosen, plaintiff may, perhaps, wlicther chancery would not have interfered 
claim back the proi>erty donated. Megret on behalf of the donors. 

7^ Vermillion, 10 tjL Ann, 670, 3 The claims of the donors were of that 

And in Supervisors v* Grand Rapids, 37 kind of doubtful character in equity which 
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public use under the condition that the location shall be perma- 
nent, it should be re-enmeyed to the j^rantor in case of removal.^ 
And a donation of land to a county for a county-seat, **or for what 
other use the county may see j)ruper to convert the same/* vests 
ui the county an absolute title thereto; and on the removal of the 
county-seat, there is no reversion thereof to the donor or to his 
heirs/^ 

But the let^i^latuie may, in their discretion, in providing for the 
removal of a county-seat, direct a reconveyance of property do- 
nated to the county, to the parties who originally donated said 
property to the county, or their legal representatives, and the 
county aiUhurities cannot lawfully refuse to make the conveyance 
to them accordingly.® 

(ii Dofs not give Rise h* an Artie n agriinst tht Coimty. — The 
establishment of the seat of justice in the different counties of a 
State is an act of sovereignty, at all times under the control of the 
sovereign, and the change of that place cannot give rise to an 
action of damages^ 

if) Petitions for Removal. — Petitions merely asking that an 
election be held to locate the county-site, or to locate the court- 
house and county offices, and not asking for a change of loca- 
tion of the county-site, do not show that they desire a change ; 
and an election ordered upon such petitions is of no effect to 
locate or change the county-site.® But where two petitions are 
at the same time presented to the county board, the language 
of one of which is for “permanently relocating tht county-seat/^ 
and that of the other for “permanently locating the county- 


ould raise a sufficient consideration for a 
piomi'se; and that, therefore, the court 
o«|»ht not to interfere by injunction, to save 
the county from the payment of a demand 
having the sanctions of moral obligation. 

1 . Twiford r. Alamakec County, 4 G. 
Gr, (Iowa) 60. 

% (Ulmore v, Hayworth, 26 Tex. S9. 

Where property was given to a county 
in consideration" that the county-seat 
should be located thereon, and no reserva- 
tion was expressed in the deed, or could 
be implied therefrom, whereby the prop- 
erty was to revert to the donors, in case 
such location was not made or continued, 
and the county-seat was afterwards moved 
therefrom by an act of the legislature, 
AMf that the donors could not maintain 
an action for damages, in consequence of 
such removal, and that, even if there had 
been an express agreement that the land 
should revert in case of the removal, in 
order to protect the donors, it should have 
appeared in the deed, or otherwise in a 
separate instrument, and not in a parol 
agreement. Adams r. Ctmnty of lx)gan, 
n 111. ’^37, 

In liarris Shaw, 13 111 . 463, land was 


conveyed on condition that the county- 
seat should be ** permanently located ” 
upon it. The location was made accord- 
ingly with that intent, but some years later 
the county-seat w^as remov ed. The grantor 
sued to recover the land. The court said 
it was no part of the contract that the 
coun^"-seat should remain forever on the 
premises ; that the grantor must be pre- 
sumed to have known that the legislature 
had the pow’cr to remove it at pleasure,, 
and that he must be held to have had in 
view at least the probability of such a 
change when he made the deed, 

8. Harris v. Whiteside Co,, T05 111 . 445. 

4 . Megret v, Vermillion, 10 La. Ann. 
670 j Alley V. Denson, 8 Tex. 397. See 

Effect on Property donated to County,” 
supra. 

** The removal of a county or State capi- 
tal w’ill often reduce very largely the value 
of all the real estate of the place from 
whence it was removed; but in neither 
case can the parties whose interests would 
be injuriously affected enjoin the act or 
claim compensation from the public 
Cooley’s Const. Lim. 4th ed. 481. 

5 . Lanier Padgett, 18 Fla, 843. 
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seat,*’ the mere verbal difference between the two does not vitiate 
either.^ 

The names of persons appearini^ upon a petition for the sub- 
mission of the question of the rc-location of a county-seat, which 
appear also upon a remonstrance against the submission of the 
question, are not to be counted on the petition ; ® and where a 
petition is presented to the board of county commissioners of 
a county for the removal and re-location of a county-seat, the com- 
missioners should strike therefrom the names of all persons who 
make application to have their names stricken off, before final 
action is taken upon the petition. If this is not done, the signers 

1 . IJcnton 7'. Na^on, 36 Kan. 658. «eat upon ^'Uch petition and assessment- 

Sti£ 5 i 0 iency of Potitioas. — Iowa. — To lolls \^ithont ain examination of the per- 
cntitle the applicants foi a change of conn- sonal-piopeitv statementi?, \et it 'i.’iill not 
ty-seat to a submibsitm of the i|ut'‘tion fu be conipcHcd to do so by mandamus, 
the people, the number of signeis t » the State r. Phillips Co. Comis., 26 Kan 
petition should not only l>c* at ka^t ont • 4(0. 

half the legal \otcis of the cotinU, I ul Wluic a petition for tlie le-Iocation of 
should also be gte«\ter than the mimhci ol a coimu-^eat has been picsentcd to the 
remonstiants thereto. 1 oumis r. tnuntv < ummissioncis, and acted on by 

45 Iowa, 400. them, an clcctifin oidticd,twoelcctions had, 

Kansas, — Where a petition is picscnttd tne totcs cautassed, and the place leceiv- 
to the board tif countv cummisdontis inj ing the inajmitv <»f the \ otes at the second 
the removal and le-location «>t a c» nnu- tk» bon dt elated the county-seat, the com Ls, 
seat, and, after disiegudmi; ab 01 tU inch- un<ici the amendment of 1872 to the Kan- 
gibic petitioueis and the signets who askul sas C'untest Act, will not inquire into the 
their names to be stiicken ort bctoie imal sutneienej of the petition, and heartesti- 
actiun was taken ihei cun, the petition urn- mon\ n/sl.ow that some of the names 
tains less than three-fifths ot the legal eket- thereon were impiopeily there, and that 
01 s of the county whose names appeal tbeieloie it did not contain the requisite 
upon the last as.sessnHmt-i oils ot the coim- numbci of petitioners. County-Seat of 
ty, .such petition H wliollv insnfticient upon l.inn County, 15 Kan. 500. 
which to order an election foi the le-lo- Florida. Several copies of the same 
cation of the county-seat; ami the ioun- form for a petition for a change of loca- 
ty attorne*y of the county in which the* tion in the county-site were circulated in 
petition is presented ma},*in the* name vi the county, ami signed by different elect- 
the State, maintain an action to enjoin the* ors. After they had l>ecn signed, the sig- 
lioard ot countv commissioners tiom «.an- natures to all the petitions but one weie 
\assing the votes cast at and returned iiom cut off, and attached to the one, and it, 
the several ]>ieeincts of the countv at an having its original and attached signa- 
election ordered upon ^uch a petition, tures was presented to the board of couiv 
State re Eggleston, 34 Kan. 7 14. ty cnmmkssionei s, who, at a subsequent 

Where a petition is presented to the meeting, ordered an election for the loca- 
board of county commissioners, asking it tion of the count} -site. The irregularity 
to order an election for the re location of as to the petition Was understood by them 
the county-seat in a county wheie, under before making the order. No fiaud w'as 
§ 2 of the Count\-Se*at Act, it is necessary shown. Held^ that the irregularity did not 
that the petition should contain three-fifths invalidate the election. I )ouglass7'. County 
of all the legal electors of the county, and of Baker (Fla.), 2 So, Rep. 776, 
the petition does contain three-fifths of the 2 , Duffees v, Sherman, 48 Iowa, 2S7; 
legal electors as shown by the last assess- Jamison v, Supei visors, 47 Iowa, 388. Ami 
inent-rolls, but does not contain three-fifths m Loomis tf, Bailey, 45 Iowa, 400, it is held 
of all the legal electors, as may be ascer- that names appearing both on the remon- 
tained from the papers from which such strance and the re-petition are to be counted 
assessment-rolls are or should be made, to on the remonstrance. This is so because 
wit, the personal-property statements made the board can only consider petitions or 
out for the assessors by the various jHir- remonstrances ; and as the statutes do not 
sons, companies, corporations, ami desig* provide for such a paper as a re-petition, 
nated listing agents, Ae/d^ that while the signed by parties who have previously 
county board might be permitted to order sigtied the remonstrance, no such paper 
an election for the re-location of the county- can be considered. 
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of the petition who asked their names to be stricken off, should 
not be counted by the boartl of commissioners, in determining the 
number of petitioners for the removal and re-location of the county- 
seat* It is sufficient to show, as to the citizenship of the signers 
of the petition, that they were legal voters at the time of signing/'^ 

In lot^a it is held that a petition for the submission of the ques- 
tion of the re-location of a county-seat, must be presented at a 
regular session of the hoard of supervisors. The board is not 
authorized to receive it at an adjourned session.® Also that the 
county court may, in its discretion, require that the evidence 
introduced in opposition to the petition shall he in writing.** 

{g) Offer of Building or Property. — The offer of a public build- 
ing, if the county-seat is changed, is in no sense bribery. A propo- 
sition of this kind looking to Vne public welfare, and for the benefit 
of all the people alike, contains no element of criminality or 
immorality. The thing offered is of a public nature, pertaining 
to the public, and not to individuals ; and the party to be influenced 
is a whole county, anti in a manner to benefit every inhabitant 
thereof.® 

(//; The FJectitvi. — In a proceeding to contest an election held 
for the purpose of locating a county-seat, it is competent for the 
contestee, or any other party to the action, to plead by way of 
answer any facts which would show a want of jurisdiction on the 
part of the county commissioners to call said election ; ^ and 
where an election on the question of re-location of a county-seat 
results fav^’orably to the proposition, an action will not lie to enjoin 


1 . Slate V. ICggleston, 34 Kan. 714; State 
7'. Xeinaha County Conirs., 10 Neb, 32. 
liut in Luomi'^ r. iJailey, 45 Iowa, 400, ir h 
buhl that alter a jjctition and rcinonsti aiKC 
have been j)rescntud to the board ot super- 

the buaid cannot tmtertam an appli- 
cation bv signers of the lemonslrance that 
their names be stiicken olf. 

2. Stone v. Ms Her, 60 Iowa, 243. 

3. Ellis Harrison Count) , Iowa, 301. 

4 . Mather Converse, li luw.i, 350. 

5. Wells Taj lor (Mont.), 3 Pac. Rep. 
25:5, In Dislum* 7'. Smith, 10 Iowa, 212, 
lyooththtnt, y., said, “ We do not think the 
gi\ing taciiities for public cunveniente to 
the whole county, such as furnishing a 
building tor the courts and offices, and thus 
relieving the county from a burden of ex- 
pense, amounts to bribery. Nor would the 
giving prupcity, though not of that specific 
character, but* yet adapted to reducing the 
expense of a change. If the people of a 
town desire a county-seat located at such 
place, there is no wrong and no corruption 
in their offering and giving facilitie.s to pro- 
duce that result. Either m buildings and 
offices direct, for the use of the public, or 
in property or money to procure the facili- 
ties, tlxey may offer to take away or to 


lessen the pecuniary burden which would 
come u]>on that pu!>Hc, the county, by the 
location, or by a change of loration. And 
this cannot be bribeiy. And it may be 
doubted w'hether such an act can become 
bnherv when the otfer is to the whole 
county, and upon a matter of county inter- 
est oiily. In a case like the present theic 
is no cluty upon the county from w'hich it 
or its citizens may be induced to swer\e. 
They may adfipt which place they see fit, 
and it is offering additional inducements 
only tt) offer a.s above mentioned.” See 
also State v. Purdy, 36 Wis. 235. 

The county board has power to accept a 
contract of subscription from individuals, 
payable on condition of the removal of the 
county-seat. Thompson t\ Mercer Co., 40 
JU. 379. 

And an offer by a private party to build 
a court-house at a particular place in the 
county without expense to the county, if 
the electors should vote to locate * the 
county-site there, and the subsec|uent per- 
formance of such offer, do not invalidate 
the election of such place as the county- 
site of the county. Douglass v. County of 
Baker (Fla.), 2 So. Rep. 775. 

3 . laws ?v Vincent, 16 Neb. 20S. 
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county officers from removing their offices, etc., to the place 
selected, on grounds which would have been available, if at all, in 
a contest of the election under the statute.^ Surplusage in a 
ballot will not invalidate it.* 

Where a statute provides that the county commissioners shall 
cause an election to be held within a certain period after the peti- 
tion has been signed by the requisite number of voters, they are 
not allowed to extend the period ; and an election held after the 
statutory period has expired, is void.® And where a constitution 
forbids the seat of justice of any county to be removed, without 
the concurrence of a certain number of the qualified voters of the 
county, the removal from the old site to the new place cannot be 
made except by the required vote, and an act which authorizes 
a removal by a less number is unconstitutional.^ The notice also 
must in all respects conform to the law authorizing the election, 
or the latter will be void.® 

Where the legislature has provided an election as the means of 
ascertaining the wishes of the electors of a county in reference 
to a change of the county-seat, and this question is the only one 
submitted to a vote, and has made no provision for a registration, 
and has designated no other list or roll as the evidence of the 
number of the electors, it may provide that the place receiving 
the majority of the votes cast shall become the county-seat, not- 
withstanding a constitutional clause which reads that ** no county- 
seat shall be changed without the consent of a majority of the 

1 , Scott a McGuire, 13 XeK 303. the others; the exact side preferred for 

But where fraud or illegality in the e!ec- county buildings not being material, and 
tion is alleged, an injunction may l>e being a matter for the Board of County 
granted to prevent the removal 01 the Commissioners. People v. Grand Co. 
records, and in such proceeding the validity (Colo.), 2 Pac. Rep. 912. 
of the election may be tried. Rice Smith, 8. State v. Washoe Co., 6 Nev. 104; 
9 Iowa, 570; Sweat Faville, 23 Iowa, Gasard 2?. Vaught, 10 Kan. 162. 

321. 4 . Combs V. Stumple, 11 Lea (Tenn.), 

After a county-seat election, a mandamus 26. 
was sued out In the district court, and The Tennessee Act of 1873, 
judgment rendered commanding certain requiring tor the removal of a county-seat 
officers, who were holding their offices at two-thirds of the qualified voters of the 
one place, to remove them to another, which county, on the basis of “ the next preceding 
the court found to be the legal county-seat, governor’s election,” fieid^ to contravene 
This judgment was brought to the Supreme the Tennessee Constitution, art. 10, § 4, 
(*ourt on error, and by it affirmed. While reqi^uiring consent of two-thirds of the quaJi- 
these proceedings were pending, a new fied voters at the time the vote is taken,, 
election was duly held in such county for but not to invalidate the rest of the act. 
the re-location the county-seat, at which Bouldin Lockhart, 59 Tenn. 262. 
election the first above-mentioned place re- d. Peopler^ Hamilton County, 3 Neb, 244. 
ceived a majority of the votes, and w’as But it is not essential to the validity of 
fluly declaied the county-seat, /deld, that an election for the location of a counly- 
upon the application of" the defendants in site, or to the canvass of the returns there- 
the judgment, showing the above fact% an of, that the records of the proceedings of 
injunction might proi>er 3 y issue, restraining the county commissioners at the time of 
any execution of such judgment, Scott canvassing the returns should show that 
l*aulen, 15 Kan. 162. evidence was produced before, or asked for 

8. Upon a vote to remove a county-seat by the commissioners, that due notice of the 
to Grand Lake, votes cast for ** Grand election was given. Douglass County o£ 
Lake, w'est side,” should be counted with Baker (Fla.), 2 So. Rep. 776. 
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electors of the county.” * So where a statute authorizes a special 
election fora change of ct»unt\*seat, but provides no method of 
holding, the election is good if conducted according to the general 
law on the subject, whether the general law referred to in the 
special statute or not ; and it cannot he attacked on the ground 
of the incompleteness of .such statute, there being no charge of 
fraud, or of illegal voting.* 

{/) Powers ami Duties of County Officers ami Speciai Commis- 
sioners. — Proceedings for the re-location of a county-scat are 
special in their character. The board t»f supervisors is clothed 
with no other powers with reference thereto than those conferreti 
by statute.^ It is not improper for them, while considering the 
question of removing the county-seat, to take into the account any 
local provision that may be made to relieve the county from the 
expenses incident to the removal ; and where they have passed an 
unconditional resolution for removal, and the people have voted 
upon and approved it, no inquiry into motives, either of the super- 
visors or the people, can be gone into to invalidate the proceedings.'^ 
An order of election by the board of supervisors, assuming the 
validity of preliminary proceedings, is also conclusive, until set 
aside by artiorari and the decision of the board that a petition 
for a submission of the question has been sufficiently signed, and 
the notice is sufficient and has been duly published, is conclusive 
until reversed and set aside in some of the ways provided by the 
statute.^ But fraud may be a ground for enjoining the carrying 

1, County-Seat of Linn County, 1 5 Kan. two-thirds of the qualified voters of the 
500. * ' count)', there must be an active concur- 

A constitutional provision, that no coun- rencel and not a passive acquiescence ; and 
ty-seat shall be changed ^‘without the con- therefore two-thirds of the qualified voters 
sent of the majority of the qualified voters must actually vote in favor of the removal, 
of the county,’* means a majority of the Braden tu Stumph, 16 Lea (Tenn.), 581. 
qualified voterh voting at the election, but A statute requiring a two-thirds vote of 
does not prohibit the legislature from fjre- the ** legally registered voters’* to warrant 
scribing a larger vote ; and a statute fixing the transfer of a county-seat, construed to 
the number assessed for poll-taxes on the prohibit a transfer without a vote of “two- 
last assessment as the number of voters in thirds of the qualified voters.” State v. 
the county, is consistent with the constitu- Sutterfield, 54 Mo, 391. And under a pro- 
tionai provision. Vance Austell, 45 vision requiring the removal of a county- 
Ark. 400. seat in case **a majority of the voters of 

An act providing for the removal of a the county” shall vote in favor of the re- 
county-scat, to take effect after submission moval, kelUt that it must appear that a 
to the electors of the county at the next majority of all the votes cast at the election 
general election, and its aooption by a were for the removal ; and the vote at an- 
majority of such electors ifothtg tAereoUi is other election held at the same time, as for 
contrary to sec. i, Art. II., of the Minne- circuit judge, must be considered. People 
sota constitution, which provides that “all v. Wiant, 48 111, 263. 
laws for removing county-seats shall, before 2. Wells v. Taylor (Mont.), 3 Pac. Rep, 
taking effect, be submitted to the electors 255. 

of the county to be affected thereby, at the 3. Loomis v. Bailey, 45 Iowa, 400. 
next general election after the passage there- 4. Attorney-General v. Supervisors of 

of, and be adopted by a majority of such Lake County, 33 Mich. 289. 
electors.** Bayard v. Klmge, 16 Minn, 5. Bennett v. Hetherington, 41 Iowa, 
249. 

Under a constitutional provision declar- 6. Baker v. Supervisors of Louisa Co., 
ing that the seat of justice of a county shall 40 Iowa, 226; Bennett t\ Hetherington, 41 
not be removed without the concurrence of Iowa, 142. 
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out of an order of commissioners for re-locating a county-seat 
if it enters into the order itself, but not so of fraud practised 
upon the commissioners in procuring petitions, or any other 
matter which might be contested during the proceedings.^ 

In determining the sufficiency of a petition for the removal of a 
county-seat, and the genuineness of the signatures thereto, the 
board of supervisors acts in a judicial capacity, but their jurisdic- 
tion is limited to a determination of the matters prescribed in the 
statute, upon the evidence therein specified ; they have no power 
to consider evidence other than the affidavits which accompany 
the petition and remonstrance,® And special commissioners 
appointed by the governor have no authority in canvassing the 
votes cast at an election called by them to throw out votes cast 
for a certain place, and thereby give another place a majority of 
all the votes cast ; and mandamus will lie to compel them to can- 
vass all the votes cast.^ The board of supervisors, however, at a 
special meeting called to canvass the votes cast upon the question 
of re-locating the county-seat, may declare the result ; but if they 
at the same time order the removal thither of the records within a 
fixed time, etc., this order may be treated as nugatory, not vitiat- 
ing the proceedings, nor restraining the removal, which should be 
made by the proper officers without such order.^ And, the action 
of the board in canvassing and declaring the result of a popular 
vote being final, any subsequent action by them, reconsidering 
and reversing their previous canvass and declaration, is without 
force.® 

1 , Mark!e v. County CommVs of Clay, held for township and county officers, and 

55 Ind. 185. also for the permanent location of the 

2 . Herrick Carpenter, 54 Iowa, 340, county-seat of the county, and certified 

8. State V, Stearns et tf/., 1 1 Neb. 104. returns from each precinct were made to 

They have no power to inquire into the the board of county commissioners. On 

circumstances under which the signers have Saturday following the election the county 
fixed their names to a petition or remon- commissioners examined the returns made 
strance, or whether, after having done so, to them, and canvassed and declared the 
their views or wishes have been changed, result for township and county officers : 
Loomis V, Bailey, 45 Iowa, 400. theieupon, one of the commissioners made 

4 . Cole V. Supervisors, 1 1 Iowa, 552. a motion that the board proceed to canvass 

Where the county-seat was changed by the votes to determine the permanent loca- 

election, the failure of the county commit tion of the county-seat. Another member 
sioners to order the removal of the books moved that the motion so made be laid 
of the offices to the newly designated towm upon the table ; this was carried, and no 
cannot defeat the result of tne election; announcement of the vote on the county- 
and if the officers effect the removal on seat was then made. The board then ad* 
their own motion, they cannot be compelled journed to Monday, but no hour was fixed 
by mmdamtis to return and await the order for the adjourned meeting, as the majority 
which the statute required the commis- of the board did not want the friends of the 
sioners to give. Wells v. Taylor (Mont.), place they intended to declare defeated in 
3 Pac. Rep. 255. the contest for county-seat, to be present. 

5 . People V. Benzie, 34 Mich, an. See On Monday at three o’clock in the morning, 

also People v. Benzie, 41 Mich. 6. by moonlight, and without the official poll* 

The county board, however, must act in books, ballots, or tallv-sheets, two of the 
a proper and regular manner, or their can* members of the board of county commis- 
vass will not be upheld. Thus, under the sioners and the county clerk met upon the 
provisions of the act relating to the organ- town site of the temporary county-seat, and, 
ization of new counties, an election was without notice to or the presence of the 
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board of supervisors may at any time, upon Where a county was organized in 1873, 
the presentation of a proper petition, order and the countv-seat was permanently locat- 
second election for the same purpose, ed by a vote of the electors of the countv, 
The statute does not restrict the number and afterward, in 1878, the county-seat was 
of elections which may be held, so long as re-located at another place by another vote 
the place of the county-seat is not changed, of the electors of the county, and the or- 
Atherton v. Supervisors of San Mateo, 48 ganization of the county and the location 
^ re-location of the' county-seat were 

Colorado.— The act of 1876 requiring a ratified bv the legislature, held, that no 
two-thirds vote in favor of the removal of election could be held in the year 1884 
county-seats, has no application to the under the statute of i86t relati'ng to the 
county of Grand. People ex reL v» Com- organization of new counties and the amend- 
missioners of Grand County, 7 Col, 190. ments thereto (comp. Laws of 1879, ch. 24, 
Kansas.— The election held June 4, 1867, 1 F 1 F 1363, 1364), although the organization 
under the Kansas law of Feb. 27, 1867, and of the county, and the prior elections to 
choosing Wathena to be the county-seat locate and re-locate the county-seat, mav 
of Doniphan County, instead of Troy, was not have been entirely regular. State r. 
void. Gordon z/. State, 4 Kan. 489. " Harper County, 34 Kan. 302. 

1 he organization of Plarper County, In an action of mandamus brought in 
although originally fraudulent, yet being the supreme court in the name of the State 
proclaimed by the governor as valid, and of Kansas, by the attorney-general, to com- 
so recognized by the legislature, is binding, pel the county officers of a certain county 
State 7'. Stevens, 21 Kan. 210. to hold their offices at the town of K*., 

The attempt made in 1874 to organize which is alleged to be the county-seat ot 
the county of Pratt, Kan., as a county, the count)% held, that the supreme court 
held to be void, the memorial not being has jurisdiction to hear and determine the 
signed bv forty bona fide householders there- case, although in the determination thereof 
of, and the census return thereof being false, it may be necessary to determine the result 
State V. Sillon, 21 Kan. 207. of an election held in the county to per- 

Under the provisions of chapter 91, Laws manently locate the county-seat ' of such 
of 1883, in all cases where the county-seat county, and, for frauds perpetrated in one 
of any county in this State has been located of the towmships of such county, to wholly 
by a vote of the electors of such county, ignore the returns from such township and 
aiid buildings have been erected at such the canvass thereof, and the declaration 
county-seat for county purposes, the cost of made by the board of canvassers that a 
which has been at least ten- thousand dol- place other than K. had become by such 
lars, or when such county-seat has been election the permanent county-seat of the 
eight years or more continuously at any county. State r. County Commissioners 
one place by a vote of the electors of the (Kan.'), 11 Pac. Rep. 902; s. c., 15 Am. & 
county, the board of county commissioners Eng. Corp. Cas. 43. 
is to order an election for the re-location Chapter 89 of the Laws of 188 1, which 
of any such county-seat only upon a peti- provides generally for the registration of 
tion of two-thirds of the legal electors of voters at county-seat elections, has no aj)- 
the county. State Butler County, 31 plication to the first election held in a newly 
Kan. 460. organized county. State?/. County Comm’rs 

In an action of mandamus brought in (Kan.), ii Pac Rep. 902; s. c., 15 Am. cS: 
the supreme court in the name of the State Eng. Corp. Cas, 43. 
of Kansas, by the attorney-general, to com- Tlorida. — The county commissionerh 
pel the county officers of a certain county have no authority to order an election for 
to hold their offices at the town of K', the location of a county-site under chapter 
which is alleged to be the county-seat of 1890, Laws of 1873 (McClellan’s Digest, 
the county, held, that the supreme court 321), unless a petition is presented to them, 
has jurisdiction to hear and determine the signed by one-third of the registered voters 
case, although in the determination thereof of the county, praying for a change of the 
it may be necessary to determine the result location of the county-site, as required by 
of an election Keld in the county to per- the first section of the act, Lanier v. 
manently locate the county-seat of such Padgett, i8 Fla, 842. 
county, and for frauds perpetrated in one The act of the legislature, approved 
of the townships of such county, to wholly Aug, 3, 186S, chapter i688, locating the 
ignore the returns from such township and county-site of Sumter County at Leesburg, 
the canvass thereof, and the declaration is a valid act. It is not inhibited by the 
made by the board of canvassers that a 17th section of Article IV. of the Consti- 
place other than K. had become by such tution, nor does the i8th section of that 
election the permanent county-seat of the article prohibit the legislature from de- 
county. The State ex reL v. Commr’s of termining whether a general law can be 
Hamilton Co„ 35 Kan. 640. made applicable in the location of a countv- 
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site. legi-^Litive iletenninatioii final, LnunU-'Uat nriginate with the board 
except in the cast'* specialU enumerated '» nt sujKTvi's.or'*. Xo previous action of the 
bectiem ir. State r, Paiigt'u, hia. 51s. iegisKiture i> ntccssary to give the boarti 
Indiana. — The act ut Feb. 24, ihhj .j juth</ia> to act. It immaterial that in 
Ind. Stat. 1711, in rckumce to tlu ioeatum the paituulai case the countvseat wa^ pej 
<»f county-seats, does not rcquiie that k manently located i#y the legislature when 
shall bt stated in the petition that the the county w as organiiced. The permanent 
re<|uisitc immbei ot \ottrs had signed it; iocathm i- onlv until a removal takes phut 
but It mus* contain the leijukjte number, in ae cm dam e with law. llagot r% Board ot 
and the tieejl must be executed. c<m\e\iug Supeni-ois, 43 Mich. 577. 
a good title to two sites tor a umrt-hbiise It is not necessary to the validity of an 
and |aii, ami the 5250 must be paid, bchue ciecdon tm a permanent county-seat to b«* 
the order tor re-location can i»e made, or he’d at the ueneiai cdeciion, that notice m 
the new u>unty buiblmcs erectetl. Board it should be gi\en, the statute not recjuirini; 
of Commissioners Markle, 4(» I nd. 9<j. St. Stpaiate baiSot-boxcs mav he used at 
A proceeding before a boaid ot tountv sutli t lection ftu” countv-scat ballots*; and 
commissioners to ic-l*)cate a couutv—eat, is a \ote toi “<*i\st.il Falls " will be heki to 
a speiial prikceeding.tor a .special purpose, mean the sett’enunt of that name, ami will 
based upon a special statute, which gives not le ionsidcied too indefinite because 
no right nt appeal ; and such proceeding, there n a large township of the same name, 
being ■‘jucial, caniioi be governed by the Att nney-dtnerai r. Board of Canvassers 
genera' statutt ^ranting appeals {i (iav. \ 31 X. W. Rep. 539. 

il. 353. § 3M. and theiefoie no ap[»eai Hiiuiesota. — Laws ut Minnesota, ibiv;, 
heshonithc ‘decision fit tht' boaid of coimtv c. .273, providing a mode tor removing 
commits, uneis theuiii. Boslev r. .-\ckeb couutv-s>eats, is unconstitutional ami void, 
mire, 39 Ind. 536; Commissioners of Scott as in the nature ot special legislation, and 
i'ountv f. Smith, 40 Ind. 6 t \ Moffit r. not unitonn in its operation throughout the 
Flemming, 40 Ind. 217. State, and so in viidation of the constitu* 

Iowa. An election upon the question tion of Minnesota, amend. i88f, art. 4, 
of removal of the countv-seat is not invali- .sec. 33, suhd. 5, and .sec. 34. Xichols t. 
dated, in a case wheie the jwople are actu- Walter (Minn.), 33 X. W. Kep. 800. 

Ally notified of such election, for the reason Missouri. — A w rit of error will not he 
that notice of the presentation of a petition to a county court in Missouri, appointing 
for such removal Is not given in the manner commissioners to locate a permanent seat 
prcscrilied hi ch. 46 (vf the Laws of 185^, of justice. Tetherow 7 \ Orundy Countv 
or because the record does not show that Court, y Mo. n8. 

notice of the election was posted in the Nebraska.-^ In 1S71 an election was held 
townships. Dishnn r. Smith, to Iowa, in fl. < kninty, under the provisions of an 

212. act of the legislature, for the location of 

An election tor the removal of a county- a county-seat and the election of county 
seat caniKU be legally held on the first officer?*.* majority of the vf)tes cast were 
Monday of April; the act of Jan. 22, 1885, in favor of A. as the county-seat. The 
having been repealed by the act of March returns of the election were duly certified 
23, i860. Mather r*. Converse, 12 Iowa, to and filed bv the .secretary of state, but 
352. the county officers elected failed to qualify. 

The notice of the presentation of a peti- In 1872 the acting governor of the Slate 
tion respecting removal of a countv-seat, issued his proclamation, calling an election 
required by 15 284 of the Iowa C’ode, is for the election oi county officers and the 
suffiv.ient, it one of the three publications location of a county-seat.* At this election 
is made sjvtv dajs before the petition Is county officers were elected who suhse- 
presented. Bennett v. Hcthcrington, 41 quently qualified. There being no choice 
Iowa, 142. as to the location of the county-seat, twi» 

Michigan, — Froceeding.s for the removal other successive elections were held, result 
of a county-seat are not rendered mv.alid ing in an apparent majority for M.; but the 
by reason’ of the board of .supervmors final vote was not can vas.sed by the county 
leaving the giving of the requisite notice clerk, and the result of said election wa*s 
to I he clerk, without prescribing its form not officially declared. The county offices 
or content.^, where no mischief is showut to were not held, nor were the records kept 
have resulted, and the notice given was in at any one place until the year 1875. From 
due form, and the supervisors have sane- that time to the present the county offices 
tioned and ratified what was done by can- and records have all been kept, and the 
vassing the votes, and declaring the result, district courts have all been held at A. 
Attornev-Ciencral r. Supervisors i>f Lake In 1881 the board of county commission- 
S.'S Mich. 289. ers, without the presentation of a petition 

Under the constitution and laws of Mich- therefor, called an election for the location 
igan, the proposition for the removal of a of a county-seat. //?///, they had no au- 
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thonty or jurisdiction to call said election, equity, on application for injunction, will 
Law.^’z'. Vincent, i6 Xeb. 20S. not try and determine such questions or 

Korth Carolina. — The justices of a county cases involving the title to office. Caru- 
are presumed to know the statute in rela- thers r. Harnett (Tex.) 2 S. W. Rep. 523; 
tion to their county site, and the acts done Caruthers v. Slaughter (Tex.), 2 S. \\\ 
in pursuance of the same. McCoy v. Jus- Rep. 526. 

tices, etc,, 6 Jones (X. Car.), JL 488. Wisconsin. — Where, before the adoption 

Tennessee. — The Tennessee Act of Dec. of the constitution ot Wisconsin, the terri- 
14, 1871, pioviding for the removal of a torial legislature had adopted a county- 
county-seat from one place to another, is seat, but afterwards passed an act providing 
unconstitutional. Tenn. Const, art 10, § 4, for the selection, by commissioners, of 
provides that a county-seat cannot be re- another place for the establishment of pul> 
moved without the concurrence of two- lie offices and the holding of the courts, 
thirds of the voters of the county. Stuart until suitable buildings should be erected 
lilair, 8 Ba,xt. (Tenn.) 14 1. at the site adopted, held^ that the latter 

Texas. — IJy sect. 2 of the Act of Texas became the permanent seat until a removal 
of May 9, 1838, providing for the re- should be made by positive legislation, or 
moval of county-seats of justice, the chief the happening of the contingency referred 
justice of the county is made the judge of to in the act providing for locating it. 
what shall be a sufficient number of peti- Matter of La Fayette Co., 2 Chand. (Wis) 
tioners to authorize the ordering of an elec- 212. 

tion; that section does not require the West Virginia. — Under sect. 15 of ch. 
petition to be signed by a majority or any 39 of the Code as amended by ch. 5 of the 
specified number of persons. Alley i\ Acts of 1881, the petition should conclude 
Denson, 8 Tex. 297. with a prayer that the county court should 

In order to remove a county-seat from a make an order that a vole be taken, at the 
place not within five miles from the centre next general election to be held in the county, 
of the county, to a place within five miles upon the question of the re-location of tHe 
from the centre, only a majority of all the county-seat at the place named in said 
votes cast is required, not a majority of all petition ; and this place is designated with 
the votes which might possibly have been sufficient certainty when it is called a cer- 
cast if all the qualified electors had voted, tain city or town, and there should be no 
Alley V, Denson, 9 Tex. 297. designation of the particular locality in 

The judges of the State courts appointed such city or town as the place where the 
by the provisional governor of Texas were county-seat is to be located, no matter how 
clothed with political as well as judicial much’ extent of land is covered by the 
powers; and the chief justices of the coun- boundaries of such city or town, or how 
ties had authority to order an elcctitm to sparse in iK)rtions of these boundaries may 
determine upon the removal of a county- be the population. Doolittle v. County 
seat. McClelland Shelby County, 32 Court, 28 \Y. Va. 159. 

Tex. 17, ’ The questions whether such petition 

Where the statute requires an applica- should be allowed to be filed, and whether 
tion to remove a county-seat to be made to the order asked tor in the petition should 
the county court, which is to deieimine be gi anted by the county court, arc not 
whether it has been made by a majority of judicial questions ; but it is an absolute 
the registered voters of the county, and to duty imposed upon the county court, when 
order the election and give notice’ thereof, such a petition as is prescribed by this 
It may be inferred that the legislature in- law is presented and duly verified by affi- 
tended to confide to the county com t the davit, and signed by the requisite number 
investigation and determination of all the of legal voters of the county to permit it 
other facts necessary to a fair and legal to be filed, and to make the order prayed 
election. Worsham ?/, Richards, 46 Tex. for in the petition ; and the court having 
441. See (X parte Towles, 48 Tex. 4r3. no discretion to refuse to permit such peti- 
The district courts of Texas have no tion to be filed, or to make such order, if 
jurisdiction to try cases of contested elec- it refuses so to do, such ministerial duty 
tions for county-seats ; and it is settled can be enforced by mandamus, Doolittle 
there, as well as elsewhere, that a court of r*. County Court, 38 W. Va. 159. 
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COUPLING CAES, INJUEIES BY. — Sec also^ Contributokv 
X ciiLUiBNi 1% Flldav-Servaxt-^, M\,vrKH AND Skrvaxt, 

1. Obligation of the Company as to 3. Contributory Negligence, 426. 

Cars and Apparatus, 417, 4. Fellow-Servants, 429. 

2. Risks of Employment, 42f>. 5. Evidence, 130. 

1. Obligation of the Company as to Cars and Apparatus. — A railroad 
company is nmlcr uhlij^ation to it^ emplt»yecs to exercise reasonable 
care and diligence in iiirnishinj^ them cars with safe and suitable 
coupling apparatus.^ 

1. Height of Bumpers. — h ^ »ic Cutv ol Boable Beadwoods. — In onki tu uUviate 
a jailroad umjp.uiy to iaillu: tlx •'.ixty tlx f*<.< a.sionc'cl In couplinjj wuis 

it** cmpliiycus by tnrni^h’tjz tas a- of tMxqn.C h^‘.y]its tne pIatfojn!«., a ol* 
i)k‘ bumpers i)f (.tjaa’. ixvs‘** M'tb ' ixccnm Ixtn Intiou.u ed known 

<knMx*\ r. r< rti.u K. <'< , 36 Iowa, ikatlwoork.” Tlik dci kc con'*!-;- 

4to. Ilut the iii<‘K tJit tl iit ifjv.. i ai *« ol t an 1^xL^ »»: luJ 5 ;»ti' nrc liinlw! 
b*jiheriban anotbti, ^o as to itndcr ‘i diif- th' otbci, '^o that tbe * ai ina\ be e nr^L ® 

< ii!i to effect a mupllna, does not tons'*!- r”ei!he’ nt t.x./i aecordbip, as it rna> 1- 
tute negligtixe ol '-m b a kind as in lemk » ina f[ mo'-t *. >1 ^enitsa. Mtxh aieate: ea 
the umipam balk. Fb W auu% I. X S, it. etjU icti in u-ing •' d aihk* deadwootk ‘ 
<'(».T.(iiUlerskH*ve, 33 Mith. 1*33; I.ouK than wuh tlx nulmai> co.jpling aj)parat'.-. 
ttc, R. Co. zf. Dmgins U Aik. a*)”*, ; «. < liut the mere U'^c ol tlxni by a couipT>% 
21 Am. & kng- R. R. ‘ as. 02m Kclh on its cais* tlrw s not constitute ne^ligeixt*. 
Wibconsm Cent. K. Co. iWis.}, 21 Anu X' Indianapobs, etc.. R. Co. r*. Flanigan. “7 
Eng. K. R.Cas.<)33. And where a servant, ill. 365. 

m <nupling cars cn unetjiial height, neglect' And” where tars are itccittd from dr- 
cd to use the crooked link ordinal il\ em- other company having suth a device, U *s 
ployed, and wa.s injured inconsequence, he not negligence on the pait of the railroad 
was AM guilty ut .such tontulmtort negii- company to fail to inform its servants of 
gence as precluded recoveiu Hulett f.'St. that fact. Mxh. Cent. K. Co. rt Smithson, 
Louis, etc., R. €0,67 Mo. 239. 45 Mich. 212; s. c., 1 Am. & Eng, R. R, 

In Railway Co. tt Black, SS Ilk 112, the Cas. loi. 
complaint was, that the coupling bans of a Where a .servant has been in the habit 
Hat car, loaded with iron, of one company, of coupling cars with double deadwoods 
.uul of a caboose of another company, were to others without this appliance, it was 
of different heights ; and the plaintiff, in held that this was a risk of his employment, 
stooping dow'n between the cars to do the Toledo, etc., R. Co, r. Black, SS lll. kia. 
coupling, had his hand crushed l>etween Braw-Bars. — Where a .servant was in- 
the bars, ft is said, in the opinion by J/r. jured in coupling two cars one of which 
Justice Sheldoih that it was the plaintiff's had the Miller draw-bar, and the other the 
own fault “m not a.scertaining the condi- ordinary draw-bar, .so that the ends of the 
tion of the cro>is-bars before attempting the coupling apparatius did not sti ike squarely 

< oupHng j ” and that, from his e.xperience against each other, but overlapped, tlx* 

as a switch-man in the yard, and the fic- company was not held liable, the risk being 
qnent coming-in of cars' thus constructed held incident to the servant’s employment, 
from other roads, he had reason to suppose T. W. h W. R. Co. v. Asbury, 84 III. 429. 
that the case in question was liable to have And in Pennsylvania Co. cc'Long (Ind. }, 
a draw-bar in the situation it wa.shere; and 15 Am. & Eng. R. R, Cas. 345, a similar 
It was his plain duty to examine and ascer- case, it was held that the company was not 
tain, as he safely might have clone, what guilty of culpable negligenc'e per se^ but 
was the condition of the car in this respect that the question of negligence was for the* 
J>efore venturing upon the coupling.” jury. If, however, the draw-bar and bump- 

Where the allegations in a petition were er be defective, and on that account injurv 
that the draw-head of a certain car was out ensues, the company is liable, provided it 
of repair, and the evidence simply showed has had time to correct the defect, and had 
that it was of unequal height with those of notice thereof, either actual or constructive, 
the cars commonly in use, held, that the I-ake Erie k W. R, Ci>. v. Everett, it Am. 
court could not be required to give instruc- & Eng. R. R. Cas. 221 ; Relair v. Chicago 
tions as to the rights and duties of the & K. W. R. Co., 43 Iowa, 663; and sue 
respective parties where draw-heads were Skellinger v. Chicago, etc., R, Co. (Iowa), 
of unequal height. Kline ik Kansas City, 12 Am. k Eng. R, K, Cas. 206. 
etc., R. Co., 50 Iowa, 656. It is a common defect, in coupling appa- 

4 C. of L. 417 



Obligation as to Cars 


C O UI^JLi^ (J^ C 


and Apparatus. 


etc., R. Co. 7 >. Wheeler, 4 Am. ii Knpj. R. R. 

Ca^. 633* 

Misc^aneous Defects. — If the couplim? 
of a particular car should be too .shoit, the 
tompany is liable, — Toledo, etc.. R. Co. 


The company is not, however, obliged to observe the same 
measure of duty in regard to the adoption of improved patents in 
couplings upon their lines to their servants as to passengers, but 

defendant was receiving car^ 
liable tor accidents occa- from other roads not corresponding in 
^’eight with its own, so that it would be 
Rnf ^ necessary for hrakeinen at all times to 

a 5 ut It IS not negligence on the part take notice of the relative heights when 
ot a railroad company to use upon its road about to make a coupling.’^ Brewer z/, 
an engine the diaw-bar of which i.s too Flint & V, M. R. Co., 36 Mich. 620. 
short to permit one of its cars to be safely Open and Solid Draw-Heads. — Where a 
or detached from such engine, company had its cars furnished with solid 
\\ hitman 7/. \\]sconsin& M. R. Co. (Whs.), draw-heads instead of open ones, — the 
- Am. ling, K. K. Cas. 314. latter being the safer and mo.st improved 

•1. action against a invention, but just coming into use, — the 

Kulroad corporation for personal injuries company was not held liable for the use ot 
occaMoned to the plaintiff while in its em- draw-heads of the older pattern. Nashville, 

j>ioyas a brakemp,by reason of the draw- 

bar on a locomotive engine being too low 
toi the work for which it was used, if the 
tacts arc in disjjute, the defendant is not 
entitled to a luling that, upon all thee\i- 

deuce in the case, the plaintiff cannot re- Fredericks, 71 111. 294; Crutchfield 7. 
tover; and that, if the jury find that the Richmond, etc., R. Co., 78 X. ('ar. 300, — 
only defect in the engine was the height of or defective. Le Claii 7*. First J)I\ision, 
the draw-bar, the plaintiff cannot recover, etc., R. Co., 20 Minn. 9. 

.\nd where the company peimitted a 
long bolt to project out from and beyond 
the brake-beam, and a servant, in coupling, 
tripped thereon, and w'as injured, the com- 
pany was held liable. Wedgewood 
Chicago & N. W. K. Co., 41 \Vis. 478, 44 
Wis. 417. 

But the mere failure of the company to 
provide couplings which will not woik 
readily is not such negligence as will render 
it liable. Williams z/. Central R. Co., 43 
low'a, 396. 

In j&ouston, etc., R. Co. r. Maddo.K 
(Tex.), 21 Am. Sc Eng. R. R. Cas. 625, 
plaintiff, a brakeman on the train, was 
ordered to couple certain cars on the side- 
track, to be attached to and carried on by 
the train. The injmy occurred from an 
attempt to use the links which he found in 

_ the draw-heads of said cars. Upon the 

dangerous machinery in the sense that a question of negligence of the defendant or 
<lefective engine is, or a car with a weak- contributor)' negligence of plaintiff, the 
ness in some part, which, in its ordinary court correctly charged as foUow's: “The 
use, may result in a breaking down, and law imposes on the defendant the duty of 
put proper^ and persons being transported furnishing to its employees machinery and 
in peril. This car, for any thing that ap- appliances of all kinds, including links 
pears, was in perfect running order, and and pins, rea.sonably suitable and proper 
might safely have been run for an indefi- to enable such employees to perform the 
iiite period. The objection to its being duties required of them, and also to use 
run was, that in coupling it to other cars reasonable diligence to keep such ma- 
inore care was required than if one end chinery and appliances in, such reasoiwme 
were not so low^; but with care it could lie proper condition after they are furnished; 

coupled safely, and had been so coupled and if plaintiff was injured by reason of a 
L tVlie would 


upon 

mushed while coupling cars. The acci- 
ilent was caused by reason ot the fact that 
the draw-bar of one car was lower than 
that of the other car. Ordinarily there was 
no difference in the height of draw-bars on 
defendant’s cars, but the draw-bar of the 
car in question was five or six inches lower 
than the usual height. This fact had been 
observed by defendant’s inspector, and the 
car reported for repairs. On the trial the 
court directed a verdict for defendant. 

that the court below did not err In 
*^0 instructing^ the jury. The court say, 
“ It is very evident that the defendant was 
not in the exercise of the highest caie 
%vhen making use of thi.-; car in its business. 
But the car is hardlv to be considered 


thoughtlessness; but attention would be plaintiff s duty as brakeman to examine the 
kept alive, and iu a measure compelled, by link before undertaking to use it, 

. 418 



Obligation at to Cars 


COl PUXG CARS. 


and Appaxatu4» 


is, neverlheles>, bound to something like reasonable care.^ But 
it is bouini to e,\ercise reasonable care and caution to keep its 
coupling apparatus in sound repair.'^ 

These obligations of a railroad crunpany toward its employees 
extend to cars which it receives from another com[>any under a 
general agreement tor transporting them over its road. It is 
bound to inspect cars brought to its road under such an agree- 


1 . Tc.]ulo,\V vV W. R. < J. t. A-Um’,, 
34 111 . 429; Nasiuillc, ct< K. '•* 
\\ litit Wi iTcnn.), 4 Aim, t\ Ln^. K. K. i .1-. 
O33; l\uifiL, tit-., R.C'di.^ Mo. 

n>3. In MisMMin Rat . R.< ‘di.- . Lvik (Tex.i, 
If Am. (X Ena. K. K < iSS, a chaiae 

w.i-^ htltl tn<ditcd»UN uhn h ni'-tincttd t ic 
iurv that “dkicmUnt is b'JMndl to jrotect 
tiis uant fn^m injan 1 y rtaMJsi or 'ate'U 
“4 un^ten dlifu t.r a-' numancaie an I 
foresight can act jm jli^h the t* r 

tht uason that this nKa'^nit ot (Hfi 's 
4reaiei and mnii sttiM^CMt than that :t- 
♦ [uired bvlaw. It h md l>nuad tf» disc aid 
car> of an * Id st\le the coupHn.^ 

ot them with eai\ d»£ a new pattern is at- 
teinkd with increased dani»«.r. Ft. WaMie, 
cto., K. Chj. r*. Gikler^Ieexe, 33 Midi. 133; 
Imiianapfilis, etc., K. Co. r . FIanii»an, 77 
111 . 365; Tt>k*d<i, etc., R. Co. r». Ashiii\, 

54 III. 429; Tuiedo, etc., R. Cu. lilack, 

55 111. 112. 

It is not bound at its peril to make use 
oidv of the best niipkMnciu.s, the best 
machinery, and the liCHt methods. Midi. 
Cent. R. Co. v. Smithson, 45 Mich. 212; 
,s. c., 1 Am. 8 c Eng. R. R. Ca,s. loi. in 
this case, Judge Cooky said, ** Any form of 
i ars a railroad company may select for use 
must he mie that with care can be coupled 
safely, or the company could not afford to 
operate its road by means of them. With 
the needless exposure of its men to danger 
bv the use of unsuitable cars, the company 
would inevitalily subject itself to public 
otlhim and disfavor ; casualties to property 
would lie increased; and if it could succeed 
m manning its road wdth laborers, it must 
pay them wages increased by the risks of 
danger. These are potent fact.s, and they 
justify an inference, when a particular form 
.of car is delilierately chosen and adhered 
to, that it is believed by those who make 
ussc of it to lie as safe as any other. It is 
no doubt true that a company may make 
serious mistakes in such a case. It is quite 
}>ossible for a company to adhere unrea- 
sonably to something which has been thor- 
oughly demonstrated to be dangerous, and 
the mere fact that it does so cannot be con- 
clusive in its favor of the want of negli- 
gence. But on the other hand, no railroad 
company, and no manufacturing or busi- 
ness establishment of any kind, is bound at 
its peri! to make use only of the best im- 


pli dJK* t! f i c^i maut*i-u.n, din! the 

satt-.t metlu ds. The state dt.es not • 
<j liic .% duu co’ihi not rct^u're it, without 
.such m'uiitc ar 1 constant 
\»s.oM tiC piuatL afldws, ai.r’i interttiiiig 
with s iLii rti iiLiK* , a- Ml al' L.dst> wou.d 
be and r.ania^ ! dx d n ui un 

cd'-t would bcLonu. utoki ib*e. In t'.e 
n»ai'i thi State must hd’.c t\ci; iih«.n *0 

llldM.l^^C his nw A bn-M C--S n ’i'-. tW!» w i,. 

It h;C w, \ not tkc lu t iivititlu- 

kss otbcis wku a lull kt of wha" 

hi*, w.n 's, scL I't to co'Oj Lidtt wnh ’ij*n r 
it, the State taratot iiucncit to picked, 
nor punish him in dam i^es when tlK ikks 
bis siuants volmitaiiK a-siune ate tol- 
lowcd bv injurits."’ Hulett, etc., 

Idjuis, etc., K. t't), <>7 Mo. 240; J.o\c*i'W 
r». Boston, etc., K. Co, 125 Mass. 71 

8 . Indianapolis, etc., H, Co. r». Flanig.m, 

1 bus, m an .iction bv a .sen nut against a 
railroad company for injuries sustained by 
reason of the breaking of certain car^cou- 
pliiigs, and the consequent falling of the 
cars upon the plaintiff’s foot, it appeared 
that the defect m the couplings, was known 
to the superintendent, and that it was not 
known to plaintiff, nor wa.s it any part ut 
plaintiff’s duty to have such knowledge. 
/A'M that the evkknee W'as sufficient 10 
entitle plai ntiff to reco\ er. Bow ers v. Unit m 
Pac. R. Co. (Utah), 7 Pac. Rep. 251. 

But if the coupling of a freight car sud- 
denly becomes out of repair, the railway 
company using the same will not be liable 
for an injury to an employee received in 
consequence" thereof, unless its attention 
had been called to the defect, or the com- 
pany, by the exercise of a reasonable degree 
of carej could have discovered the defect, 
and had an opportunity to make the needed 
repairs. Indianapolis, etc., K. Co. Flani- 
gan, 77 111. 365. 

In an action brought by a brakemau of 
a railroad for injuries alleged to have been 
received in consequence of a defect in a 
car which he was coupling, the fact that 
said car had been safely coupled before 
and after the accident does not necessarily 
show that it was not broken ; and, in spite 
of the proof of that fact, the jury would be 
warranted in finding that the car was 
broken. Reed z\ Burlington, etc., R. Co. 
(Iowa), 33 N. W. Rep. 451. 
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ment, and to reject them if obviously defective, equally with cars 

''a'^Bi^'oriteployment. — Nobody disputes that when ^ 
enters the service ofa railroad company, he 

dangers incident thereto, and cannot demand ™ 

his employer for any accidental injury. This rule ^"4® 
application in cases of injury to employees while coupling cars. 

snow was on the ground, the plaintitf, a a railway 1 gjfetj- 

brakeman, wa-, sent to coinile together two this ^ b ‘ ^ contract with such 

cars in a freight tram, which had broken and prowcuon > 

apart. The defendant had three rails laid other compan e.j^wnose^c^ in repair. The 

which enabled It to ‘ ..gniral rule is, that the employer is bound 

gauge cars m the same tram. ‘-^1 f® due diligence in providing and main- 

iisually have upon their ends pieces hine^^^ 

wood called bumper^, extending ^*x or J , ^ w his emplovees 

eight inches laiyond the car, so tha it the ^ ^ ' ‘*''“ ®^d ?re owue.ship of'the 
draw-heads p.iss each other, the shock i, " , -hica' o etc , R. Co. f. .kUry, ioc> 

icceivcd by the butters, and a brakemaii, if same. - o , ^ ^ g 

he be between the cars, will be unnijuieil. ' ' sntute lequires railroad 

One of the cars which the plaintitf was to 

couple was a -d ‘he oih^ vhoTh paniaU^ "7‘>‘ 

narrow-gauge car. Ihv biiffeis iiim ea aii ca . - , to noints on connecting 

question of defendant’s negligence in fail- ‘ o- 

ingto have proper bumpers utou the cars tost, l^ic asswaed.— 

^'tKc defendant received into its service couple.cars, undertook to do so on a mov^ 
from another railway company a freight *"S = ^is oo _caught^ ^ 

car which proved to be in disrepair, and he mjured. l tie noie w » attracted 
which it neglected to inspect and repair assumed the 

within a reasonable time thereafter* The . . emoloymenf and the company 

plaintiff, a brakesman, In attemmmg to "f 

couple the car in question with another <«, "f/ Is emSs in not 
was severely iniured in conseouence of its ble to the company or us p y riniYl- 
dKrM^^rfeVrconltion Co 

was not known to him, tot was discovera- ner r- Mich. Cent. R. Co., g mici 5 

ble upon proper inspection. IMd, that, as s. 0, -4 ' . ‘ fiakeman oii^a moving 
respects such defects, the comjmy were ,. cars while uncoupling 

'answerabie for the same degree of care and tram fe I totween cars wmie^^^^ 

WriS® Fay*®. mL^iTs I S^iTr. “X'nS!*i^ 

■Ml feeans^at no needless delays or hin- of tto ct« fe/Stha" tht 

■deranoes shall be interposed, and that all *"® ^1* Mv w. Wiscon- 

precaations against the use of improper cars^mpany was not liable. Kelly 
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M'n Cent. R. Cn. «WN.«, 2{ Am, a. Ksv. aites the enput ^>ei3;an lucking, A. wa'* 
R. R. Cats. f»3^ Au'i the t’,Kt that the heard to uy out, and steen to spring back 
draw-heads ot tv\o caj- which p'aintitt wa^ :ri»in the tank, the wheels passed o\er him, 
attempting to roriple weit not and he was killed. Xo one ^aw the arci* 

matched, and that, in attempting to make dent, ot could tell whether A. was endea\- 
the coupling, he moved alnntt with the lais oriiig t)> climb on the tank, or not, when 
and caught^ his hn^t in a ti jg, and was hi- he tell. Tlieie was evidence that the stejis 
inred, Gid insntiirlent ta 'h wv negl jfei.ct were imperfect in number and constructiun, 
in the compain , rendt. r'ng tt liable toi the although A., who had been employed on 
iujarv, Williams Central R. Cn , 43 the engine a long time, had never coni- 
lowa, 396. plained ot them, nr doiied to have them 

In Atchivm, T., A: F. R. Co. Wag altered, as it vuis the coin{ any's habit to 

1KT, 33 Kan. t>0o, a hrakenian upfm a lad- have dt>ne on the leque-^t of employees; 
load train was attempting to couple a ^ai also, that that pait ot the load-bed when- 
and engine. Owing tu a detect in the the accident occuned wav rough from re- 
<.<mpiing-pin, he was unable to wHhclraw cent repahs. In an action bv A.V widow 
in time. The draw-bar, which had a detet - and children against the railioad compaiiv 
the spring, in con-^cqucnce slijiped past the to tecovtr damages for A.’s death, allegct,! 
iliaw'-head, stiuck and inhired him. He to have been caused while he was stepping 
knew of the defect in the coupling-pin, on the tank, bv rcav(,n of his inivsing hiv 
hut it was not shown that anv of the ofi:> footing in consequence of the negligence 
ctTs of the railroad compam knew ot .-uch of cietendant in providing insutlicient step-, 
defect. Neither party wa^ vhown to have and a rough road-bed, /h’/t 4 that there wav 
anv knowledge of the defect in the draw- no evidence of negligence to go to a pirv, 
bar, //e/di that the party had assumed all and that the court should have given bind- 
the risk ot his emplovnient, and was not ing instructions to fmd for defendant, 
entitled to damages. In C'hicago, etc., K. R. Co. re Ward, 6i 

In Rodman r*. .Michigan Cent. R. Fo.. 55 111 . 130, a brake was out of icpair, ami, 
Mich. 57, s. c., 17 Am. Ac Kng. R. R. Cas. while coupling, a brakeman w*as thrown bv 
521, the engineer and hieman in <*haige of it, and injured. The company was in the 
the locomotive of a railroad train, having habit of .sending damaged cars for repair 
temporarily left their respective posts, the to the place where the accident occurred. 
conductor,*who it was alleged was incom- The man ran every <lay to this place, and 
petent for the purpose, undertook to take his duties required him to a.ssist in han- 
the place of the engineei, and oidered a dling these damaged cars. This car had 
brakeman to make a coupling; and while Iteen damaged, and was going to he le- 
he was obeying thi.s order, and in consc- paiied, but there was nothing to show that 
<juence of the unskil fulness of the con- it was badly constructed originally. As 
thiclor, the brakeman was injured. //c 44 the man was constantly and of necessity 
that in an action against the railioad for e.vposed tu such risks, 7/^44 that the conv 
such injury, he had avsumed the ii.vk of panv was not liable. 

his emplovnient, ami wav not entitled to In Indianapolis, etc., K, R. Co. r/. Flani- 
recover. * gan, 77 111. 3G5, the danger of double 

In Watson r. Houston, etc., R. Co. (Tex.), deadwoods was passed upon. A freight 
1 1 Am. & Eng. K. K. Cav. 213, it was /je/di comluctor attempted to couple a car which 
that, where it is, by the <ustoin and usage was moving to one which was stationary. 
<»f a railroad company, part of the duty of One of the cars was equipped with a don- 
a biMkeman to couple ilefective or broken ble <leadwood. The pin in the draw-bar 
ears, so that they mav be taken to the of the standing car stuck. In the attempt 
shops for repair, he will be held it» have his arm was crushed. It did not appear 
assumed the risks incident to that particu- that the draw-bar was ill-constructed, or 
lar employment, and cannot recover in case that it had been so long out of order as to 
of an injury sustained therein. charge the company with negligence. It 

In Philadelphia, etc., R. Co. ru Schertle appeared that more care was needed in 
(Fa.), 2 Am. & Eng. K, K. Cas. 158, A., a handling cars with double buffers than 
brakeman on a railroad train, was engaged others, but such cars w^ere in use on this 
in coupling and uncoupling cars. It became and other roads, and that they could safely 
his duty, in order to couple a car to an en- be used if care was observed. Jf/eldi that 
gine, to take his stand on the back of the the use of such car,s by a company was not 
tank as the engine approached the car. Just negligent; that the man ought' to have 
before the engine began backing towards the knowm his danger; that, by remaining in 
car, A. jumped from the step where he had the service, he assumed the' risk, and could 
been standing on the back of the tank, and not recover for his injury, 
which was his customary and appropriate In Chicago, etc., R. 'R. Co. tv Munroe, 
place to effect the coupling at the proper 85 111. 25, it appeared that the injured man 
moment, and crossed the track. A moment knew that the coupling apparatus, which 
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he was using \\hcn hurt, was ucRvti\e. h.ul viithout kno^\ ledge, and could not, by rea- 
complained ut it, hut h.ui nmtiniied to sonable care, have learned that it was dai> 
work in the ser\ice. //<?/*/, that he thus geruus, and by reason thereof received the 
assumed the litk, and loiud not recover injuries complained of, they should find the 
lor his injurv . tlcfendant guilty. that the instructioa 

In Toledo, etc., Co, Hlack, 88 III. 112, was erroneous ; that reasonable care, when 
man injured while coupling car.s whose exercised by the company, could only be 
draw-bars were of ditierent "heJahts. One expected to reach the same result that 
had double deadwuod*, ind om- was loadetl W(mld follow from the same care on the 
with iron, which projected over the fiont part of the deceased; that if his care and 
of the car. It api>eaied t.iat he Irecpient- diligence coul<i not learn that the platfonn 
Iv had to couple cars 'imiUriy loadctt, and was dangerous, it was unreasonable to im- 
with similar coupliuj^ apparatu-*, anti that pute notice or negligence in not knowing 
it was more than usually dangerous to to the defendant. Chicago, etc., R, Co. rc 
Huiple cars whoi-e draw-bars weie of differ- Clark (III.), 15 Am. Sc Eng. Corp. Cas. 261. 
ent heights. //t'Jf, that tbi^ was an <irdi- Plaintiff, a brakeman in the employ of a 
nary peril of the employment, and one railroad companv, who, although a minor^ 
which he assumed. was allowed by iiis father to find employ- 

In F<3rt Waviie, etc., r. Giblersleevc, 35 ment for himself, had his hand crushed liy 
Mich, 133, an tmpiovee wa^ injured in being caught between the dead-blocks while 
coupling cats, one of which had a platfonn coupling cars. According to his own tes- 
bwver than was iisiiai. The car was not tiinony, he thought the cars were coming 
in Itself unsaiti or unfit lor use. The sei- too fii&t, and signalled to stop them; but 
\ant knew the car was inoic dangcioiis although they did not stop, and he still 
than ordinary cai^, and it did not appear thought that they W'ere moving too fast, ho 
lliat complaint hatl lietn made to the coin- .stepped in between, and attempted to make 
puny, or that any assurances had been the coupling. Ileundcrstoodtheconstruc- 
given that it.s use shop id lie di sctmtinued. lion ot draw'-heads and dead-blocks, and 
that employee could not rcunei ior knew that ir was dangerous to get the 
his injury, because, while the employer hand between the dead-blocks, 
must useVeasonalile taie in sc*Iectiin» ina- that the plaintiff, in accepting the employ- 
chiiiery and appliances, he need not use ment, assumed the risks incident to it, and 
the safest known. ^ that hi.s injury resulted from such risks or 

In Hulett cc St. lands, etc., 67 Mo, 239, his own negligence, and that the company 
an experienced brakeman tried to couple was not responsible. Norfolk, etc., R. Co. 
tars of unequal height. The inequality v. Cotterell (Va.), 3 S. East. Rep. 133. 
w’as apparent, but, instead of using a Where the conductor of a freight train, 
crooked link as usual in such ca.ses, he w’ho was not bound to couple or uncouple 
tried to couple with a straight one. The cars except in case of emergency, under- 
whole matter was under his control. He took to perform this duty where no such 
failed to make the coiqfiing, and was in- emergency existed, and w'as hurt in so 
jured. JM/, that the company was not doing, it was that he had voluntarily 
negligent nor liable. " run a risk outside the scope of his employ- 

In Wokseyty. E. S. K. R. Co., 33 Ohio St., ment, and that the company was not iia- 
servant injured while coupling by hand. ble. Sears v. Central R. & Banking Co., 53 

A rule of the company provided for use Ga. 630. So w^bere a man who is ein- 

c»f a stick in all cases, but there was evi- ployed as a switchman, contrary to the 

ilence the rule was impracticable and not orders of his superiors, engages in the 

observed. that the reasonablenes.s dangerous work of coupling cars. Gard- 

of .such rules cannot dei>end on the jadg- ner Mich. Cent. R. Co. (Mich.), 24 Am. 
ment of the employees ; that the company & Eng. R, R, Cas. 435, See also Western 
wa.s not liable. Sc A, K. Co. ?•. Bishop, 50 Ga. 465 ; To- 

Plaintiff's intestate was injured in at- ledo, etc., R. Co. v, Asbury, 84 III. 429. 
tempting to couple cars at a side track, ad- Where a servant knows that the cou- 
jacent to a platform used for heading stone. pHng apparatus employed by him is detec- 
Tn making the coupling, he got Ijetween live, and yet makes no complaint, but con- 
the platform and cars, and his lantern, tinue.s to use the same, he is presumed to 
from some cause, got between him and the run all the risks incident thereto* Cbi- 
cars, and was so pressed against him as to cago, etc., R. Co. v. Ward, supra; Chica- 
infiict injuries from which he died. It was go, etc., R, Co. v, Munroe, supra ; Critch- 
claimed that the defendant was negligent field 7». Richmond & D. R. Co„ 78 N. Car.* 
in constructing the platform so near the 300 ; Le Clair St, Paul, etc., R. Co., 20 
track. The court instructed the jury that Minn. 9. Particularly does this principle 
if the track and platform were dangerous, apply where the cars in question are 
and the company by reasonable care could marked, and set aside as damaged. Where 
have learned the fact, and deceased was this is the case, the servant using such cars 
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obsen'ation on ordinary inspection, or in case the employee, on 
account of immaturity, or for any other reason, is known to be not 


Mm, ett.., R. Cu. iKah.u *5 Am. Liiji. 
R. R. Cas. 271, 

So, where the rule ot a railruad uumpany 
provided that, while a coupler between 
the cars, the train should nt»t be p»it in 
motion, a coupler so eu'jaged has the right 
to presume that it will not be nn)ved, anri 
that he could pass between the projecting 
beams of the car^, which he could have 
done if the train had not been niottd; and 
if, while so passing out, under .1 signal 
given by another servant of the company, 
the engineer backed the train, and the erh- 
ployee was caught betwx*en the projecting 
l>eams and crushed to death, if he were a 
minor his father could recover for the loss 
of his services; and a rt cover*, would not 
i)e prevented by tlie fact that the ileceased 
might have passed under tiu beams in 
safety by stooping. Central R. Co. r. f lai- 
rison, 73 Ga. 744. 

Plaintiff’s intestate, a vaulmun in defend- 
ant’s employ, was ordered to couple to the 
train a car of lumber. The car had been 
improperly loaded, the lumbei projecting 
too far forvyard ; and in cou])ling the cut, 
plaintiff’s intestate was caught between 
the projecting lumber and the tender of 
the locomotive, and killed. The evidence 
showed that the order to deceased to couple 
the car was unqualified, and given at the 
last minute. The car was to be put im- 
mediately into the train for transportation. 
It was night, and the projecting lumber 
was seen by deceased only as he approached 
it by the light of his lantern. that 

deceased had a right t(» presume that the 
car was properly loaded, and he was not 
guilty of contributory negligence in not 
closely examining the car as to its readiness 
for shipment. Haugh 7', Chicago, etc., K. 
Co. (Iowa), 35 N. W. Rep. IIO. 

What lajums are not Bisks assumed. — 
Where the plaintiff, a brakeman in the 
employ of the company defendant, was 
injured by coupling cars at night, by falling 
into a ditch across the track, and the evi- 
dence was conflicting a.s to how far the 
plaintiff knew or had been warned of the 
danger, and as to the condition of the track, 
a verdict for the plaintiff was not disturbed. 
Houston & Texas Cent. K. Co. v, Pinto 
(Tex.), I j Am- k Eng. R. R. Cas. 286. 

And where a common laborer, hired to 
load and unload cars, was ordered by the 
company’s foreman at a depot to couple 
some cars, and in attempting to comply 
w'ith this order was killed, it was Md that 
the work was outside the scoi>c of his em- 
ployment, and that hence the company wa.s 
to be held liable. l,alor v. Chicago B. & 
Q. K. Co., 53 III 40. 


lint in Wormell v. Maine Cent. R. Co. 
(.Me.), 4 New Eng. Rep. 692, where the 
plaintiff, a machinist in the car-shops, was 
directed by the foreman to go and assist in 
moving some cars, and while attempting to 
make a coupling was injured, it was held 
that where an employee, at the time of re- 
ceiving an injury, i.s m the performance of 
clut!es‘’outside of his regular employment, 
he will, nevertheless, be held to have as- 
sumed the risks incident to those duties, 
and cannot recover if the injury is the 
result of a want of due care on his part. 
Plaintiff applied to appellant’s officers 
for employment, and, in reply to inquiries 
made of him, represented that he under- 
.stood the business, having had ten years’ ex- 
perience as brakeman on railroads in the 
United States and Canada. He was there- 
upon employed by the company as a brake- 
man, and served in that capacity on its 
trains for seven or eight days. He was 
then, with his consent, put to work as a 
“ helper,” or car-coupler, in defendant’s 
yard in Palestine. After working about 
three hours in thi.s latter capacity, he re- 
ceived the injuries complained of. The 
injurv was caused by the unusual construc- 
tion of a flat car in the yard, used in re- 
pairing the road-bed, and known as a 
“ construction ” car. To the end of this 
car, on each side of the draw-head, was 
.attached a piece of wood four inches thick 
and eight inches wide, extending from the 
draw-head to the corner of the car. By 
reason of this peculiarity of construction, 
this car could be coupled from above, or 
by stooping beneath these projections, but 
could not* be safely coupled by standing 
between that and the car to which it was 
to be attached, which is the usual manner 
of making a coupling. Plaintiff had never 
seen any other car like this, and did not 
know of the existence of any such car; 
that, when the injury was received, it was 
stationary, and the other car was moving 
down upon it ; that he ran to the moving 
car and took hold of it, running along and 
watching the moving car, and, as it reached 
the stationary one, turned his eyes upon 
the link and draw-head to make the cou- 
pling, when he was crushed between the 
two. He testified also, — and this was not 
controverted, — that there was not space 
enough between the cars to admit the body 
of a man without injury. The general 
manager of the railroad company testified 
that the projecting timbers upon the con- 
struction cars w'as a device necessary to 
the use of a certain patented steam-plough, 
and had been in use some six years upon 
the Texas k Pacific and the Missouri Paqi- 
424 



Bisks of Employment. 


COCPIJXG CARS, 


Bisks of Employment. 


of sufficient capacity or experience to apprehend the danger, or to 
know how to perform the required service, and yet avoid the obvi- 
ous hazard.^ 

fie Railroads, and the leased line-s ni the find.), aS Am. & Knjj;. K. K, Ca^*. 30S, thc-^e 
latter; and pn»bably that one car in a rules were applic<l to the case of an inex 
thousand on appellants road was ♦»£ this perienced minor wh«t was injured while 
■character. There was no evidence that oiupHiij; car* with “doulde aeadwoofN,** 
cars of this unusual construction were used and the company heltl liable. But in Ver*- 
upon any railroad except those named in r. Toledo, etc., K. <’o., ^5 Mich. 120; s. c, 
thetestimony of the general manager. I/eJJ, iS Am. isc Kng. R. K. tas. n,the evideme 
that the company should have instructe<i failiiij* to esiabd.^h negligence on the part 
plaintiff as to this kind of coupler; that of the defendant railroad company or its 
the injur’y" was not one of the risks assumed employees, and showing that deceased, who 
by plaintiff, and company was liable. Mo. was killed w hik* cf>up!fng cats, wa.s a youth 
P*ac. R. Co. t% Callbreatfi, 6 Tex. Law- Re- of ordinary inteUigente, and that he was 
view, <>84. fully aware ot tne clangeii>us business in 

In “f . \V. & \V. K, R. Co. Fiedericks, which he was eniploud, and not entirelv 
7t in. 294, a switchman was injured while inexperienced, a iuclgment in favor of the 
coupling an engine and a certain caboose, defendant was atfinned. 

The draw-bar of the caboose was too short. In Russell Minneapolis ti St. 1 ,. R. 
Had it been of the usual length, the acci- Co., 33 Minn. 230, the plaintitf, who wms 
dent would iwt have occurred. This ca- brakeman upon a" railroad train, wa» in juied 
boose was faulty in original construction, wdiile attempting to couple a baggage car 
and was generally known by the employees equipped with a “ Miller coupler,” to the 
to be dangerous. The injured man had tender of an engine equipped wdth an ordi- 
not been long in the service, and did not narv coupler. The latter was not provided 
know the defect, which was not readily per- witfi wooden buffers to prevent the car and 
ceived. that under the circum.stiinces tender from colliding, as they sometimes 
the man u.sed due care ; that the dangerous do in such case. In the present instance 
character of the car could with reasonable they did so collide. Plaintiff had been for 
diligence have been known to the company; some time employed in the service of the 
that the continued use of the car made tne company. i%'/u!',that whether or not plain- 
company liable, tiff had notice of the danger involved in 

In Gihson v. Pacific, etc., R. R. Co., 46 making tlie coupling^ was a question for the 
Mo. 163, a careful and prudent brakeman, jury. The court said, ** Now, in this case, 
acting under orders, was injured while plaintiff undoubtedly knew the character 
coupling. Jury found that he was using of these two couplers. He knew that one 
due care, and was ignorant of the defect in w'as a Miller ami the other a common one, 
the apparatus. The coupling was danger- lie also knew that the former had a certain 
ous originally, and the company was cnan- amount of lateral motion; also that there 
ging others of the same kind for a safer sort, was no goose-neck or wooden buffers on 
f/eidf that the company was negligent and the tentler. But conceding this, and as- 
kable, suming that he must be held to the ordi 

In Belair v. Chicago, etc,, Co., 43 14.(362, nary skill and experience of brakemen, it 
the evidence showed that the draft-iron docs not appear, certainly not conclusively, 
was too short, was out of repair ; that the that he. by the exercise of ordinary obsei 
company had actual knowledge of the fact, vation, ought to have understood the risks* 
the servant having previously notified the to which he was exposed bv using .such 
company of the defect ; that sufficient time couplers. He was not bound to be an 
elapsed after the notification and before experienced machinist or car-builder. It 
servant again handled the car to afford doe.s not appear that he knew, or bv the 
him ground to suppose the defect remedied. e.xercise of ordinary observation ougKt t(» 
The jury found he did so suppose. Re/ifi have known, that the lateral motion of the 
that the company was liable. Miller coupler was swtficicnt to permit it 

It is the duty of a railwav company to to slip past the end of the draw-head on 
cover culverts on the line of its road in Its the tender. It does not appear that the 
yards, and within a reasonable distance of u.se of these tw'o kinds of coui>ler8 together 
switches, wherever it would naturally he in this way was usual or common, so that 
anticipated that brakemen in the proper brakemen generally would or should imder- 
discharge of their duties would be apt to stand fully the dangers incident to such a 
go in making couplings. Franklin v. Wi- practice, Indeed, from the evidence, it is 
nona, etc., R. Co. (Minn.), 34 X. \V. Rep. to be presumed that prudent railroad com* 
899. panics do not ordinarily adopt any such 

I, In Louisville, etc., R. Co, v. Frawley practice. Plaintiff had been using them 
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3. Contributory STegligence. — Xegligencc on the part of the 
employee which contributes proxiniately to the injury received 
will defeat a recovery.* 

< n this tr.iin ini >innt .uiil !t *1 »<.*«. n»‘t ot a railroad company, stepped 

appeal that ho iiad t \cr tia* two 4 on between two bovears which were in motion^ 
piers siij> past each other btf ire, — a fact in order to couple them. While so doing, 
whith disiinsui'-hes tl.’" c.ts, fioni Toledo, his fu 4 jt clipped into a certain unblocked 
etc., K. !i, t 'n. 7 . Sj TI, 420, tiled trog. He fell, was run over, and w'as killed. 

!n (ietendant. Neither dne-s it apjKMi that In an action to recover damages for his» 
•'Uch a thinct \\ 4 )u 1 (i br like!) to oecur e\ death, his administrator called brakemen 
44.pt under pe< idiur riicmnihtanc'.s; as, toi to the stand, and asked them what the 
4 vample, where, a’^ ia this tase, the cf»uplini» danger was, in running along the tracks 
was be*inc3, m.ide on a cur\e. A*' remarked coupling and uncoupling cars, from frogs, 
hv the* coait helow', the Lon\exit) of the He also asked whether a per.son walking 
<ira\\*hcad on the tender being s^n slight, hetw'een two slowdy moving box-cars, to 
and the lateial inoti<»n of the Miilei < tniplei couple them, could see a frog on the track, 
being resistetl bv a spiin.^, we taunot say //tvW, tliat when the railroad company had 
that it was iilwnnis or nppaicut that the\ showed that deceased had actual knowledge 
would he likely ti> sli]) past each othei it of the alleged danger to which he was ex- 
thev came together as thev tnthnarib pissed, the burden of proof w'as upon the 
would on a stiaighi Hack. 'I’he matter representatives of the deceased, to show* 
was wopeiU tiM* the iun.” some excuse for his conduct in exp«)sing 

1 . wbeu the Employee is guilty of Cou- himself to danger. In the absence of such 
tributory Negligeace. — • In the ioilowing excuse, there could be no recovery, as the 
instances the conduct of the em}4ltj\ee was deceased had clearly been guilty of con- 
to amount to contribute V negligence, tributorv negligence.* Ihiiiington, etc, R. 
and the compaiiN was inu Ih'UI liable: — C'o r ('oate^^ (Iowa), 15 Am. & Eng. R. R. 

Where the cars ditl in it couple leadih. Cas. 265. 
and the brakeman faiknl tti step out, as was Contributory negligence may be inferred 
his duty, but remained between the cars, from the tact* that the servant made the 
endeavoring to effect the coupling while inside instead of the outside of the curve 
they were in motion. Williams re i'entral of a .switch upon which the cars had been 
R. Co. of Iowa, 43 Iowa, 396. And see, placed, by which he was thrown bctw'een 
to effect that coupling or uncoupling cars the projectiig ends of the tw'o cars, which 
while in motion is contributory negligence, came nearer together on the inside than on 
Burlington, etc., R. Co. f. Coates (Iowa), the outside of the curv'e. Mo. Pac. R. Co. 
15 Am. ik Eng. K. K. Cas. 2G5. And in rc Lyde (Te.x.), ir Am, & Eng. R. R. Cas. 
Furguson Central Iowa R. Co. llovva), itSS.* Thus, plaintiff’s intestate was em- 
S Am. & Eng. K. K. Cas. 614, it was ployed in coupling cars in defendant’s 
that if a particular manner of uncoupling depot yard, in Detroit, Mich., and, while 
cars while in motion was a customary wav coupling certain cars standing on a sharp 
of doing the work, and was negligent and curve, the draw-heads of the cars failed to 
wrong, the plaintiff himself Un the time meet, and passed each other, allowuiig the 
being in commantl of the movements of the cars to come so close together that he was 
train, he is himself in part responsible for crushed to death. The evidence showed 
the injury, and should not be heard to that deceased was standing on the inside 
complain. But see Plank New York, of the draw'*bar while coupling, and that 
etc., R. Co., <k> N. Y. 607. In an action the outside was free from danger. 
against a railroad company, for injuric.s that the plaintiff was not entitled to 
sustained by a brakeman while endeavoring recover, the deceased having wantonly a.s-. 
to uncouple cars in motion, the written suraed the risk of remaining upon the inside 
contract with the company, signed by the of the draw-bar when he should have gone 
brakeman, which^ advises him that the un* to the other side? and that, having assumed 
coupling of moving cars is dangerous, and the risks of the employment, he was bound 
IS forbidden, is admissible in evidence, not to look out for and avoid the dangers arising 
only for the purpose of showing notice of from the sharpness of the curve, to w'hich, 
the danger, but also to show the existence as an experienced brakeman, deceased 
of the rule, and notice of it to the brake- must have known he was exposed. Tuttle 
man} and the offer of plaintiff to consent r. Detroit, etc., R. Co., 123 U. S. 189. 
to its admission for the purpose of showing A servant who undertakes to couple car.s 
notice of the danger, does not cure its by using the end of a switch-chain instead of 
moneous exclusion. Sedgwick Illinois a couplmg-link, is guilty of contributory neg- 
Cent, R. Co. flowa), 34 N. W. Rep. 790. ligence. Houston* etc., R. Co. p. Myers, $3 
A brakeman of some exj^crience, in the 'ftx, no j s. c., 8 Am. & Eng. R. R. Cas. 1 14- 
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Where a lailuax tumpa.u iuiN / j. HlIcu *. Iahi^. iti K. ^''*.,07 Mh 

itv road freight cars withnut end Luhki-, 2341 Ihittlu tavt that pi a tnt iff was injutcd 
steps, and handles, which aie nectssai\ :i. wh:ie d’.s^dieMn;^ a nile of defendant, that 
coupling or uncoupling \\h.!e the c.us .ue .t “tick mast “he used in coupling cars, does 
in motion, and a treight conductor !s rognt- not pie^ent h ni tioni rtcovering in such 
zant of this fact, it is tleaii} his dut\, )>e* action when it appiar^ that the injurvactu 
fore attempting to pa^s trom the sidv to al’vsufferefl wi mid have been rcctuictl even, 
the end of the cat for tlic purpose ot an h the stick had been usetl m making the 
coupling it, to ascertain whether it is tme ^ oapl.rg. Reed ?\ Hurliraton, etc., K. th . 
of that kind, and, if he dnds it is, it is neg fl n\at,\^3 X. W. Kcp. ^51. 
iigence on his part to attempt to make the A i eiup o\ec is not bound bv a rn e ‘H 
uncoupling while the tram is m motion, the coinpaa> wh v.b iv>t l^ecn pioptih 
I'hicagu, etc., R. <fo. re Warner, loS 111 . pnbbsnell oV^iongh* to his attention, and 
53tS ; >. c„ 18 Ain. ic Kng. K. R. Cas. roo. which t has habitnailvregit cted toentorvt . 

And where an emphwee, engaged in This pnac.p.c apola d to a ink* lorbidthns 
coupling caih, was injured by reason of the cou}>Ii:ig In hand Fa. r MaincajMtlis iV 
alleged defective condition of the bumper L. R. ( u, v Minn 231. s. , n Am. 
oi draw ‘head, and the e\idc*nce showed ic Eng. K. K.Las. 103 
that, .shoiily before the accident, lie had A complaint scekin.. *0 old a iaiiit*a(. 
uncoupled the sum.* car, and that it was coiujiain baMc ho an lajiiiv to .in eiii}hovec„ 
hi.s duty to have known of the defect, if it leMiiiing Irom au aoc^cd ’acn It ot dot) *1 
e.vistcd, and to have icpoitcd h, .and mat tailing tu poo ioc cais that tonlo »oapIcfi. 

It was his duty to observe the cais and the by hand withoal injury to the braktirar, > 
couplings so das to deteimlne, be tote at* met In an answer winch a'k^t ^ a coutia t 
tempting to couple them, what kiml of a between the cninpain a.nl the* cnrplo'cv, 
link to use, and, bv failing to ohseive the embraced in a notice as follows • “C'oupbnc 
<iisparity in the height <if the dra\v*hcads, tar^ by hand is dangcious and unneccssarv 
he had used a straiglit link, that he This \\ork can be effectu.illv done 1r the 
was guilty of such conti ihntfiiy negligence use of a conpling-stick, which will be sup 

as precluded recoveiy. Xorh’dk ic W. R. plied to empknees bv vardmasters at 

('o. rv Emmert (Va.), 3 S. K. Rep. 145. From this date the company will nut as 
Plaintiff, a biakcman, .sought, in his action sume any liability (U pay any e.\pensc 
against the railroad com[>any In which he incurred by employees on account of in 
was employed, to recover for ah injury to juries received in coujding cars.** The 
his hand, received while trving to couple receipt of this notice, and the employee’s 
two freight cars, one of which vvas station- continuance in the service of the company, 
ary, and l^hind which plaintiff stood w»hile made its term* part of the contract of em- 
the other was moving towards plaintiff, ployment, ami a breach of duty bv the 
who had ample opportunity to observe the employee to umleriake to couple cars bv 
fact that the coupling on the latter car was hand;’ ami the only obligation resting on 
the “ three-link cimpling.” There was evi- the railroad company was that of providing 
dence tending to show that plaintiff was cars that might safely be couplctl by the 
warned of this, and to be particular, and use of a coupling-stick. Pennisvlvania Co. 
not to go between the cars. Plaintitf, how* v. Whitcomb (Ind.), q West. Rep. S23. 
ever, denied having received these w’arn* Employee not guilty of Contrilmtory 
ings. A rule of the com]>any, of which Negligence — Where a lirakeman cannot 
plaintiff had knowledge, forbade employees easily uncouple car.s when the tram is 
entering car.s, when in motion, uncouple standing f^till, and, in endeavoring to un- 
thom, “and all such imprudences ; while couple them when the tram is m motion,, 
another rule, designed to lessen the danger steps between the cars, and there meeln 
of coupling, required that, when possible, a wnth an injury which is caused liy want of 
stick should he used. Iloth these rules repair in the road-bed, it cannot be ruled 
plaintiff disregarded. //AL that his con* that he is careless as a matter of law ; but 
tributory negligence precluded his recovery, the question is one for the jury, Gardner 
Darracutts?'. Chesapeake, etc., R. Co. (Va,b r. Mich. Cent. R. Co. (Mich.), 24 Am. A' 
2 S. East. Rep. 511. Eng. K. R. Cas. 435 

Rules. — Where a .servant was injured A brakeman was engaged in switching 
while coupling by hand, and a rule of the cars. He was on a car which was being 
company provided that in such cases a pushed by an engine. At the proper mo- 
stick should always Ije used, evidence was ment he uncoupled the car, and signalled 
not admissible that the rule was impracti- to the engine to stop, .sufficient momentum 
cable and not observed, inasmuch as the having been communicated. When the 
employees have no right to judge of the engine was left some twelve or fifteen feet 
reasonableness of the rules, but are bound behind, thinking it had stopped, he jumpe<l 
in any event to obey them. Wolsey 7% I.*ke down on the track in pursuance of his dut\. 
Shore R, Co., 33 Ohio St. 227. And see was struck by the engine, which was still 
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advancing, and Vkai> injuied. In an action and was injured. Ilelcit that he was not 
against the railroad company to recover guilty of contributory negligenc^ Baird 
damages, it w'asi hdd that the circumstances v. Chicago, etc., R. Co. (Iowa), 8 Am. & 
were such that the plaintiff might very well Eng. R. R. Cas. 128. 

have concluded that the engine had stopj>ed, A servant stepped between a tender and 
and that it was safe for him to alight on the a car to uncouple them. The train was on 
track. Pringle 7'. iJhicago, etc,, R. Co. a grade, and, in order to loosen the pin, it 
(Iowa), 18 Am. iSc Eng R. R. Cas. 91. was necessary to ease up. While the train 
The fact that a biakeman in the em]>loy was slowly moving, he stepped \vith it. His 
of a railroad corporation knew, or might foot caught in a hole in the plank road-bed, 
have ascertained, that the draw-bar.s of a and he w’as run over. Held^ that this was 
locomotive engine and of a car to which it not necessarily negligent in the employee, 
was to be coupled by him while standing because he was in discharge of his duty in 
upon a plank in front of the engine, W'ere thus acting. If he used due skill and cau- 
of unequal height, that they would be tion, he was not negligent. Snow z'. Hou- 
likely to pass each other instead of cou- satonic R. Co., 8 Allen (Mass.), 441. 
pling together, though furnishing strong It is not contributory negligence se 
evidence of carele»sness on his ])art, will to stand facing the draw-bar in coupling, 
not, as matter of law, preclude him from 'I'his is a questioii for the jury. Belair t', 
maintaining an action against the corpora- Chicago, etc., R. Co., 43 Iowa, 662. 
tion for injuries occasioned by reason of In Plank v. New York, etc., R. Co., 60 
the draw-bars so passing each other, that X. Y. 607, the deceased, at the time of the 
of the engine Ixsing too low* for the purpose injuries resulting in his death, was a brake- 
for which it was used. Lawless 7. Con- man in defendant’s employ, running upon 
necticut River R. Co,, 136 Mass, i ; s. c., a freight train. Such train stopped at 
iS Am. & Eng. R. R. Cas. 96, Palatine Bridge, and w'as backed on to a 

The act of an employee in going between side track or turn-out to permit another 
the cars to uncouple them, while they W'ere train to pass. Some cars w’ere standing on 
moving at an improper and unusual fate of the swdtch, and the deceased w^as directed 
speed, after having signalled the engiaeer by the conductor to couple them to the 
to slacken speed, is not necessarily con- train, and, in obeying the order, was in- 
tributory negligence ; and the fact that the jured. Plaintiff’s evidence tended to show', 
servant’s foot was caught between the rails, that, as deceased was engaged in the act of 
so that he was fastened to the place, would coupling, he stepped into a sluiceway or 
not excuse the railroad company if its cars trench about two feet wide and deep, which 
were negligently driven over him. Beems ran under the tracks. It was walled up, 
S'. Chicago, etc.,' R. Co., 58 Iowa, 150; S.C., w'lth stone and timbers laid across the 
10 Am. & Eng. R. R, Cas, 658. tracks; in the middle of the switch-track a 

A brakeman, in coupling cars, has the board or plank was laid across, and, some 
right to a.ssume that they are in good and distance outside of the track, a stone ; other- 
safe condition ; and it is not contributory wdse the trench was open. It was in the 
negligence for him to run in lietween tw'b night, and there was no snow upon the 
■c»%rs without stopping to examine and see ground. It also appeared that the train of 
whether the draw-heads are properly ad- the deceased had been stopping there, and 
justed, or not. King xu Ohio, etc., K.’ Co., that he knew of the trench. The trench, 
14 Fed. Rep. 277 ; s. c., 8 Am. & Eng. R. R, it appeared, had been there over ten years, 
Cas. 119. in the same condition. Plaintiffw'asnon- 

Under.suchcircumstance.s, he has a right suited. This was to be error ; that 
to assume that the company has discharged defendant W'as bound to provide an ordi- 
its duty, and is not bound to stop and look nary and reasonably safe place for the 
to see whether the bumpers or other appli- performance of the work of coupling cars , 
ances are safe, Roberts Smith, 2 H, & that the jury might have found that the 
N. 213; Boyden Stewart, 2 Macq^. (Sc.) ]>}ank across the trench was not a safe or 

f o; Williams Clough, 3 H. & N. 259; convenient standing or walking place for 
>ixon V. Rankin, 14 Court of Sess, Cas, one engaged in that work, as it was mid- 
CSc,)420j Ft Wayne, etc., R. Co. z'. Gil- way, and right under the attachment by 
dersleeve, 35 Mien. 133; Mad River & E. means of which the cars were coupled; and 
R, Co.z^. Barber, 5 Ohm St 541; Totten z', that the trench made the place unsafe to 
Penna. R.Co., ii Fed. Rep. 564; Botsford a brakeman w'hose hands and eyes were 
p. Michmn, etc., R. Co., 33 Mich. 256. engaged in the act of coupling; that it was 
A brakeman was injured while attempt to oe presumed, from the manner of the 
ing to couple cars. The evidence showed construction of the trench, that it was put 
that speed of the cars was increased by there by defendant’s instrumentali^, and 
the wind. It also showed that the track that it was ordered by a superior omcer or 
was in a defective condition, and, it being agent clothed with such powers as to be its 
in the alghHime# he stepped into a hole, representative, and not by a fellow-servant 
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4. Fellow-Servants. — Where the injury happens to the employee 
through the negligence uf a fcllow-sservant, he is, of course, pre- 
cluded from recovering wherever the “fellow-servant rule” prevails. 
As to who is and who is not a fellow-servant with a train-man 
engaged in coupling cars, the decisions are many and often 
conflicting.^ 

with the deceased; ami that the ethiuKv 315; W‘ - Ma*’. R. Ct#., /% 

of defeiKlanl\s ne;?Ii;»ence sumik’n Imi. 22O. 

require the suhniisMon of the quest^r^u to The fact that a \.irduta-ttr oi a nnut aJ 
the jury; also, that the fact of the kiKwi- iomjMnyha-^ nuthoott tn (i’schaiue a ca:- 
edge of the deceased ol* the e.\l^tclKe of c >upk*r ch fs m>t inakt. hau .'on tiK a 
the trench was not suhident to rhaiee him, iellow-^ervaiu of the eaiMouphi. We^ju 
iiuder the drcumstances, with contidmt u]' R!thnK>nfh tti , K. Co. <N. < ara, 2 
negligence, as the act in which he was en- East. Rep, qqc. 

ga^ed necessarily required his whole atten- Who are not. to cut ih-^pector-^, **( t- 
tion and thought; and that the act it-clf laUe, * Fe’it w-Stnants 

of cou])ling rai-. while iu mutum was. the with Car-Coup'ci." 

usual, and aiinoNt the only, metaud cjt In Ltutis^iiic, et* , K. to. r. Moon 
doing it. ‘ <K.V.„ 24 .\iu. tV. Kng. K. R. C..- 44.,, 

1 . Who are Fellow-Servants with Car- a tie!..,ht tiain wa^. iiuu»upkd at a Li^hwav 
Coupler. — Where there U a detect in tite u(»^sing to ad*ou tiatelicr- to pa-., I < lli 
Muipling appaiatus of cars receited from the envjinen and the lonuuctoi goin^ iti 
another road, and the same has es* aped the the telcgr.iph, leavin^., the tiremau, an in- 
attendon of the car inspci tt>r, whose busi- experienced hu\ of twenty \ eat-, in chaige 
ness it was to i»bser\e the same, the com- of the emgine,* and dnectmg Muuie, the 
pany cannot be held liable tor an m|ury to head biakeman, to make the coupling, 
a brakenian m consequence, Ub this is con- The fireman backed the engine auci tlie 
skltred to be attributable to the negligence cars together with unusual fuice, and 
of a fellow-servant. Smith rv Potter, 46 Moore was injured. J/t'/tft that the com- 
Micb. 35H; s. c., 2 Am. & Eng. R. R. Cas, pany was liable, the engineer and conduc- 
140. See, however, King Ohio, etc., R. tor occupying toward Moore the position 
Co., 8 Am ic Eng. R. R. Cas. 1 19; and Fay of vice-principals of the company. 

r. Minneapolis, etc., K. Co., 3 Minn. 231 ; At the trial of an action against a rail- 

s. c., n Am. & Eng. R. R. Cas. 193, w’hcre road corporation for perse »nal injuries oc- 

It is held differently, the car-inspector not casioned to the plaintiff while in its employ 
lieing viewed as a fellow-servant, but rather as brakeman, by reason of the draw-bar 
a- a vice-principal. on a locomotive engine being too hm* for 

I'he engineer iu charge of the engine the work for which it was used, the de- 
and the car-coupler hate been held to be fendant has no ground of exception to a 
fellow-servants, and the company has been refusal to rule that ** if the jury find that 
held to be not liable for an injury to one the conductor, or any person in charge ot 
occasioned by the negligence of the other, the cars at the time, "directed the coupling 
Fowler 7*. Chicago & X, W. R. Co. (Wis.), of an engine to a car the draw-bars ot 
17 Am. & Kng. R. U. Cas. 536; Farw'ell 7'. which weie of unequal height, whereby 
Boston & W. R. Co., 4 Mete. (Mass.) 29; the injury was caused, the plaintiff cannot 
IIa3»es 7‘, Western R. Corp, 3 Cush. 270; recover, the injury being the result of the 
Dow Kansas Pac, R. Co., § Kans, 643 ; carelessness of a fellow-servant.’^ Law " 
St. Louis, etc,, R. Co. 7». Brita, 73 111 . 256; less 7'. Connecticut River R, Co„ 136 Mass, 
Summerhays Kansas Pac. R. Co., 2 CoL i, 18 Am. & Eng. R. R. Cas. 96. 

484 ; Henry 7*. Staten Island R. Co., 3 Am. In a W isconsin case, Brabbits r, Chicago, 
& pjig. R, R, Cas. 60; Smith 7'. Potter, 2 etc, R. Co., 38 Wis. 289, a railroad brakc- 
Am. & Eng. R. R. Cas. 140; Xashville, C. man was injured, in the course <»f his cm- 
At St. L. R. Co. 7'. Wheeler, 4 Am. & Eng. ploj^ment, while coupling two sections of 
R. R. Cas. 633 ; Pittsburgh, etc , K. Co, 7% a railroad train ; and there was evidence 
Ranney, 5 Am. & Eng. R. R. Cas. 533 ; tending to show that the injury was caused 
Jeffrey Keokuk, etc., R. Co., 5 Am. & bv the use of a defective .switch-engine! 
Pkig. R. R. Cas. 568; Gormley v, Ohio, etc.* The engineer, whose duty it was, had sev- 
R. Co., 5 Am. & Eng. K. *R. Cas. 581 ; oral times previously notified the foreman 
Harvey 7^ New York Central & IL R, H. of one of the company’s repair shops of 
Co., 8 Am. & Eng. R R. Cas, 518; Randall the defective condition of said engine. 
7A Baltimore & Ohio R. R. Co, ts Am, 8c Such foreman had charge of all the men 
Eng. R. R..Cas. 243; Xashville & St. L. K. in said repair shop, and was the person to 
Co. 7'. Wheeler, 15 Am. & Eng. K. K. Cas. whom, by the rule.s of the company, such 
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cot P/JXi; CARS-- COtTOXS. 


Befinition. 


5. Evideace, — Brakemcn, baggage-masters, and the like are not 
competent to testify as experts in regard to what they consider 
the danger to a brakeman to be in coupling under certain circum- 
stances.^ This is not a proper question for expert testimony, but 
is a matter of common experience, upon which a jury is competent 
to pass. In a like manner, it is not a question for an expert as to 
whether a brakeman is negligent in standing a certain way while 
coupling cars.*® 

COUPOITS.— See also Bills and Notes, Bonds, Interest, 
Mortgage, Municipal Corporations, Mandamus, Railroad 
Companies, Taxation. 


1. Definition, tp* 

2. Parts of Coupon, 431. 

(i?) Wt>rdin4 jnj I* I31. 

Si^aittre, 441. 

(t*) AV ^/4 43r. 

[d] Payee, 43 j. 

Plate t*f Pnnii'fit, 432. 

3. Coupons hot Bills of Credit, 432. 

4. Coupons as Negotiable Instrurnents, 

432. 

(ti) Umv-.r/Zr, 4 42. 

{^») Xegattahlc !/<»'/» ut C'w/tiw.., 433. 

(/ ) Dty^ vf Grate, 434. 

(./) OierJue Ceupein, 434. 
if) Stale n Ceupotn, 435. 
i/) Presumption that Coupons wre 
purehtued tn Good Faith, and 
Prior to Maturity, 435 
{if) Presentment for Payment, 436. 

( 4 ) Lis Ptudem, 436. 

{i) XegliQfnfe of Purchaser does not 
ajfett hts Title, 

(/) Coupons of Munkipat Bond, 437. 
(k) Effect of Ooerdne Coupons attached 
' to Bond, 43S 


5. Interest on Overdue Coupons, 439. 

{a) Generally, 439. 

(h) Prior Demand of Paymenl, 439. 

{<) Rule as to Foreign Bondholders, 

440. 

(d) Abatement oj Jnteiest, 440. 

(t’) Rate of Interest, 440. 

6. Coupons secured by the Mortgage, 

440. 

7. Order of Payment, 442. 

8. Action upon Coupons, 442. 

(a) Form of Action, 442. 

\b) By llnom to be brought, 442. 

(c) Enforcement of Coupon as an In- 
dependent Security, 443. 

(i/) Conneition beiioeen Bond and 
Coupon, 443. 

(e) Production of Bond, 443. 

(/) ^ect of Mortgage Conditions, 443. 
{^) jurisdiction of United States Courts, 
444 - 

1^) Statute of Limitations, 444. 

(i) Holder's jVegligcnee in collecting, 

444 - 

(/■ ) Action on Municipal Coupons, 445. 


1 Befinitiott — The term ** coupon ” is derived from the French 
^^cottper, to cut,'" and is defined by Worcester, in his dictionary, to 
signify *‘one of the interest certificates attached to transferable 
bonds, and of which there are usually as many as there are pay- 


defect bhould have been reported ; and it gine used to propel the train on which 
was his duty to see it repaired Another the latter was employed ; and said fore- 
person, known as the master mechanic, had man being the person designated by it to 
general supervision of all repairs of the w'hom notice of any defect in the engine 
motive power, tools, and machinery of the was to be given, and whose duty it was 
company, and genera! charge of all the men to repair it on receiving such notice, his 
employed in the locomotive department, negligence in that behalf was the negU^ 
including the power to employ men in or genee of the company, and not that of a 
discharge them from service in that depart- fellow-servant, and the company was liable 
4nent; while said foreman had no power to for the injury caused thereby. And see for 
employ or discharge men without the mas- similar case in which same conclusion is 
ter mechanic’s consent. Held, that an in* reached, Chicago, etc., R. Co. a Rung, 104 
struction to the effect that notice to such HI. 641. 

foreman of the defect was notice to the 1 . Muldowney Illinois Cent. R. Co., 
company, waa correct. The court held 36 Iowa, 462. 

that the company owed a duty to its cm- 0 , Belair v, Chicago^ etc*, R, Co., 43 
ployee to keep in proper repair the en- Iowa, 662. 
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?arts of Coupon. COCPOXS, Woirding Form — Seal, oto. 


ments to be made ; — so called because it is ait off when presented 
for payment.” ^ 

2. Parts of Coupon. — ia) Wording and Form. — It is entirely im- 
material in what words the coupons are expressed, provided they 
indicate by whom they are due, and the amount and time of pay- 
ment.® They have been issued in the form of promissory notes, 
bill of exchanj*‘e, or draft, upon the treasury of the corporation 
issuing them,** ticket or ‘’interest warrant,”^ check upon c 
banking-house,® and draft or bill with no drawee named." 

(p) Signature. — Coupon ft of bonds may be signed by a printed 
facsimile of the maker’s autograph, adopted by the maker fur 
that purpose, though not expressly authorized by statute;* and 
where commissioners have power to issue coupons accompanying 
bonds, a statement in the bimds that they have caused one of their 
number to sign the coupons is equivalent to a signing of the 
coupons by all of them.® 

(e) Seal. — Municipal bond.s and coupons must be executed in 
the manner provided by statute. Thus, where the statute provided 
that the bonds should be under the hands and seals of the com- 
missioners, and neither the bonds nor coupons were sealed, 
although the wording of the bonds showed that a sealing was 
contemplated, it was held, in a suit on the coupons, that the bonds 
and coupons were void. 

1 . 2 DanitfUft Neg. Inst. (3fl ed.) 4S8- d.iy of July, 1.S63, ilUCle^t to that date. 

•* Coupon.s arc written contracts for the John ('owden, Chairman Hoard uf Supeo 

payment of a definite sum <»f monev on a visors, Mercer County.” Mercer Countv 

,a[iven day.” City of Aurora v. West, 7 v. Ilubbartl, 45 111 . 14a 

\V.ill. (U. S.) 82.* 8. Pennington r, Uaehr, 48 Cal. 563: .s. 

2 . 2 Daniel’s Neg. Inst. (3d ed.) 494. c., 2 Cent. L. J. 93. 

3 . “Promise to pay the bearer, at the Ponds were issuetl by order of the coun ty 
i'ontinental Hank, in the city of New York, court, and were signed by the presiding ju*-*- 

forty dollars, interest on bund No. tice, and sealed with the sea! of the countv, 

Thr>mi)son r. Lee County, 3 Wall, (U. S.) The deputy clerk also signed the elerk’.s 
227- name, with'ihe knowledge of the presiding 

4 . “The treasurer of said county will justice. These bonds not meeting with 

pay the legal holder hereof, one hundred favor, they were taken up and destroyed, 
dollars, on the first day of September, 1857, and new bonds issued, corresponding in 
on presentation thereof, being for interest style and date with the old ones. The oUl 
due on the obligation of saitl county. No. clerk being then out of office, his name was 
16, given to the Peru and Indianapolis R. signed by the deputy, who had become the 
Company,” Moran tu Comrs. of Miami clerk, the signatures on the coupons iKfini* 
Co,, 2 Black. {U. S.) 722. lithographed. The statute made no pru- 

6. “County of Lawrence — — Warran, vision as to the mode of executing the 

No. for* thirty dollars, being for six bonds. The county jjaid interest on the 

months’ intere.st on* bond No, , payable new bonds, and received and retained a 

on the dav of , at the office of the certificate of stock. The agent of the 

Pennsvdvania R, Company, in the city of county participated in all the proceedings. 
Philadelphia.” Woods r. Lawrence Ca, i Mid, that the bonds were valid in the hands 
Black. (U. S.) 360. of a Fife holder, McKee Vernon 

6, “Duncan, Sherman, & Co, of New Co., 3 Dill. (C. C.) 210. 

York will pay the bearer thirty dollar.^, the 9 . Phelps r'. Lewnston, f 5 lUatchf. (C. C.) 
half-yearly interest on the WHeeling bond, 131. 

due 1st January, 1867.” Arents w. Com- County bonds signed only by the chair- 
monwealth, iS Gratt. (Va.) 753. man of the county board are valid. Thayer 

T. “ Six per cent stock, Mercer County, v, Montgomery County, 3 Dill. (C. C.) 389. 
State of Illinois, railroad bond No, 30. 10 , Avery rv Town of Spring|K)ri, 14 

Pay the bearer sixty dollars on the first Blatchf. (C, C.) 372, 
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Not Bills of Credit* 


COUPONS. 


As Negotiable InstmmezLts* 


{d) Payee. — The validity of the coupon is not affected by the 
fact that no payee is mentioned, for it is sufficiently evident from 
the general character of the instrument that it was issued as the 
binding obligation of the payor to the purchaser of the bond, and 
was designed to be paid to him or to the bearer.^ 

if) Place of Payment. — The power of a municipal corporation 
to make any contract does not depend upon the place of per- 
formance, but upon its scope and object. It is therefore held to 
be perfectly legal for such a corporation to specify in its bonds 
and coupons some particular banking-house, in New York or else- 
where, as the place of payment.^ 

3* Coupons not Bills of Credit. — Bonds or coupons issued by 
States or counties for money lawfully borrowed by them are not 
necessarily within the prohibition of the constitution upon bills 
of credit.^ 

4. Coupons as liTegotiahle Instruinents. — («) Generally. — Coupons 
which promise payment to bearer are in legal effect promissory 
notes by the law merchant, and possess all the attributes of 
negotiable paper.^ It does not deprive them of their negotiable 

Ikit in the abbcncc of statutory pi 0 visions 4. Jones on Ry. Sec. § 320; citing Mer- 
uit is now pretty well settled by author- cer Co. v. Hackct, i \Vall. (U. S.) 83; 
ity, as indeed it Is clear in reason, that it Thompson z. Lee County, 3 Wall. (U. S.) 
IS not necessary to constitute a corporate 227; Aurora City z. West, 7 Wall. (U. S.) 
obligation a bond that it should bear its 105; Clark z'. Iowa City, 20 Wall. (U. S.) 
seal.” 2 Daniers Neg. Inst. 496 {3d ed.). 583 ; Kennard v. Cass County, 3 Dill. 

1. Woods V. Lawrence Co., i Black, (C. C.) 147; Chesapeake & Ohio Canal 
(U, S.) 3S6. See Coupons as Negotia- Co. z'. Blair, 45 Md. 102; Town of Cicero 
BLE Instruments, infra. z*. Clifford, 53 Ind. 19 1 ; Gilbaugh v. Nor- 

%. Connecticut Mut. Life Ins. Co. v. folk, etc., R. Co., i Hughes (C. C.), 410; 
Cleveland, etc., R. Co, 41 Barb. (N. Y.) 9; Arents v. Commonw'ealth, 18 Gratt. (Va.) 
Thompson v. Lee County, 3 Wall. {U. S.) 750; Miller v. Town of Berlin, 13 Blatch. 
227; City of Kenosha a Lamson, 9 Wall. (C. C.) 245; Cooper v. Tow^n of Thomp- 
(U. S.) 478; Lynde xk Winnebago Co., 16 son, lb. 434; Haven v. Grand June. R. & 
Wail. (U. S.) 13; City of Lexington xk D. Co., 109 Mass. 88; Spooner z/. Holmes, 
Butler, 14 Wall. {U. S.) 289; Evansville, 102 Mass. 503; s. c., 3 Am. R. 491. See 
etc., R. Co. V. City of Evansville, 15 Ind. also Town of P^agle v. Kohn, $4 111 . 292; 
413. Roberts v. Holies, loi U. S. 122; Town z'. 

The supreme court of Illinois, however, Culver, 19 Wall. (U. S.) 84; Commission- 
has held that when the legislature, in au- ers v, Aspinwall, 21 How. (U. S.) 539; 
thorizing a payment abroad, expressly men- Ketchum v. Duncan, 96 U. S. 659; Rose 
tions the interest alone, the infeience is v. City of Bridgeport, 17 Conn. 243; Mad- 
strong that they intended to exclude the doxz^. Graham, 2 Mete. (Ky.) 56; Common- 
principal from that provision. Piettyman wealth v. Emigrant Ind. Ass’n, 98 Mass, 
z*. Supervisors of Tazewell Co., 19 111 . 406; 13; Brainard v. New York, etc., R- Co,, 
s. c., 71 Am. Dec. 230; People, etc., 25 N. Y. 496 ; Beaver County z/. Armstrong, 
County of Tazewell, 23 III 147. 44 Pa. St. 63; Nat. Ex. Bank v. Hanford, 

But when the corporation exceeds its etc., R. Co., 8 R. 1 . 375 ; Langston v. South 
authority by making its securities payable Car. R. Co., 2 S. Car. 249; Durant v. Iowa 
outside the State, although that particular County, Wolw% 69; City of Lexington x\ 
provision is invalid, nevertheless the secu- Butler, 14 Wall. (U. S.) 282. 
rity is binding, and payable at its treasury Contra^ but not authorities, Clarke x\ 
in like manner as if it bad been so ex- City of Jonesville, i Biss. {C. C.) 98; 
pressed upon its face. The unauthorized Myers New York & Cumberland R. Co., 
portion of the coupon maybe rejected as 43 Me. 252; Evertson z*. National Bank, 
surplusage, Johnson x*. County of Stark, 66 N. Y. 14. 

24 III. 91. Coupons are more closely assimilated to 

8. McCoy x\ Washington County, 3 promissory notes than to bank notes, bills 
Wall. Jr. (C. C.) 281. of exchange, or checks, although in their 



Am ITegotiable Xnfttxumeiits* 


COUPONS. Bays of Grace — Overdue Coupons. 


(c) Days of Grace. — The most recent authority is to the effect 
that such instruments are entitled to days of grace ; and one pur- 
chasing after the expiration of the time of payment specified, but 
before the expiration of the days of grace, is a purchaser before 
maturity.^ 

{d) Overdue Coupons . — Aside from the question of days of 
grace, a coupon becomes due and payable upon the day fixed by 

treat them as negotiable papei, or as creat- ity by virtue of the law merchant. In terms 
ing an obligation, distinct from and inde* they are not made payable to any particular 
pendent ot the bonds to which they were person, or his order, or even to bearer, 
severally attached when the bonds were They partake of the nature of the peculiar 
issued. The negotiability of such coupons instrument to wrhich they are attached, 
is a €|uestion of law, to be determined from They are intended by the parties to be evi- 
the papers themselves, by fixed and well- dence of debt in the hands of the holder, 
settled rules. ' and proof of payment when in the hands 

To be negotiable, a coupon must be so of the debtor. They pass by delivery, and 
upon its face, without reference to any by the contract of the parties and the 
other paper ; if it is not payable to bearer usage of the country are sufficient evidence 
or order, and does not contain other cquiva- of a debt to the holder as against the 
lent words, it is not negotiable, Augusta obligors of the bond. They are of modern 
Bank Augusta, 49 Me. 507. See also invention, and should have the effect in- 
Cranch v. Credit Foiioer L. R., S Q, B. 374; tended by the parties, and be governed by 
Myers v. York, etc., R. Co., 43 Me. 232; the usage of the country, and not by the 
Crosby v. New London, etc., R. Co., 26 sharp rules of law applicable to instru- 
Conn. iti. ments of different nature. 

It is conceded, however, bv the New In it is made essential by statute 

York court, Kvertson t*. National Rank, to the negotiability of notes, that they be 
suprsy that the object of the interest war- payable at a bank. This statute, however, 
rants may be fully accomplished bv regard- has been held not to apply to bonds and 
ing them as authority to the financial agent coupons issued by corporations which con- 
of the company to pay the amount named tain negotiable w^ords. Arents v. Com- 
therein upon presentation, although de- monwealth, 18 Gratt. (Va.) ;r5o. 
tached from the bonds. “It is possible,” 1 . Evertson v. First National Bank, 66 
says the court, “ that as between such agent N. Y. 14, Alleit^ y., says, “ It does not seem 
and the debtor corporation, the possession to have been doubted, that, being a promis- 
and presentment of the interest warrants sory note, although something more, it w^as 
at maturity would be evidence of an author- within the rule allowing days of grace to 
ity to receive the money by the person commercial instruments of that character, 
presenting it, even as against the true ... It is probably true that they are le- 
owner. But it this be conceded, it does garded and treated, as well by promissor as 
not make them negotiable as between third promisee, as payable at the day, and paid 
persons.” as if, in terms, payable without grace ; but 

Upon this point, however, the authorities this cannot destroy the character, or change 
are conflicting. In Missouri it has been the legal effect, of the instruments, the in- 
field that a coupon may be negotiable though terpretation of which is for the courts. It 
It name no particular person as payee, and is only as negotiable commercial paper 
is not made payable to bearer or holder, that the plaintiff, as a bo 7 ta fide purchaser, 
"Smith County of Clarke, 54 Mo. 58. The could acquire a good title to the coupons 
coupons read as follows; “State of Mis- from one having no title thereto,* and he 
souri. Bond No. 51. $SS*oo. The County can only acquire such title by a purchase 
of Clarke will pay thirty-five dollars on this under the same circumstances that would 
ooupon on the first day of January, 1867, give him a title to other commercial paper; 
at the treasury of the county.” and if there were no days of grace for 

In McCoy v. Washington County, 3 the payment of these coupons, they could 
Wall. Jr. (C. C.) 281, the coupons were in not be transferred so as to give good title.” 

form as follows ; “ W, County bonds Mr. Jones, in his work on Railroad Securi- 

warrant for thirty dollars* interest on bond ties, adopts the view of the New York 
No. 108, payable in W., on the fifteenth day Court. Jones, Ry. Sec. § 326. Mr. Daniels, 
^ May, 1857. For the commissioners, S. however, follows a Virginia decision 
Clark, Moidf that such coupons are not (Arents tf. Commonwealth, 1$ Gratt (Va.) 
in words an instrument in writing of a com- 773), and holds to the contrary. 2 Daiu 
merdal nature, and having their negotiabil- Neg. Inst (3d ed.) § 1490 a. 

m 



Ab negotiable Isiatntmeats. 


COUPOXS. 


Stolen ConponSf ete« 


the terms of the bond and coupon for the payment of the interest 
represented by the coupon.* Such a coupon, as to the time of its 
maturity, is different from a note payable on demand. It becomes 
due without any demand or presentation.® 

After the expiration of the days of grace, when they are 
allowed, the coupons become overdue, and are dishonored ; and, if 
taken by any person after they are due, they are taken subject to 
all the equities which properly attach to them in the hands of the 
previous holder.® 

But coupons detached from bonds, and payable to bearer, though 
overdue, are still negotiable instruments.^ 

{e) Stolen Coupons, — Negotiable coupons being transferable by 
delivery, although detached from the bonds, a purchaser, in good 
faith, before maturity, from one who has stolen them, acquires a 
walid title.*" But if the coupons arc not negotiable, or if they have 
been purchased after maturity, the purchaser acquires no better 
title than the thief could give.® 

(/) Presumption that Coupons I'ocrc purchased in Good Faiths 
and Prior to Maturity, — Where a person purchases coupons 
in market overt, the presumption is that he acquired them before 
they were due; that he paid a valuable consideration for the 
same, and that he took them without notice of any defect which 
would render them invalid;** and the burden of proof lies on 

1 . Arents v. Commonwealth, i8 Gratt. title than the one from whom he received 
<Va.) 750. it. See al.*;o National Bank Texas, 20 

3 . Jones on Railway Securities,! 335; Wall. {V, S.) 72; Murray r. Lnrdner, 2 
First National Bank v, Scott County, 14 Wall. (U. S.) no; Hotchkiss v. National 
Minn. 77. Banks, 21 Wall. {U, S.) 354; Evertson cv 

8. Arents t'. Commonwealth, 18 Gratt- National Rank, 66 N. Y. 14. 

(Va.) 750; Union Bank of Louisiana r*. 4 . Grand Rapids & Indiana R. Co. r*. 

•City of New Orleans, 5 Am. Law Reg. Sanders, 54 How. (N. V.) Pr. 314; Thomp- 
N. S. 555; Gilbough ?*. Norfolk, etc., R. Co., son Peninc, t6 Otto (U. S.),3S9. 

I Hughes (C.C.), 410. See “Stolen Cou^ S. Evertson 7*. Nat. Bank, 60 N. Y. 14; 
pons,” i»/ra, Arents r*. Commonwealth, 18 Gratt. (Va.) 

In First Nat. Bank Scott County, 14 773; Spooner Holmes, 102 Mass. 503; 
Minn. 77, county bonds, with interest cou* s. c., 3 Am. Rep. 491 ; Murray Lardner, 2 
pons attached, were lost, and bought by Wall. (U. S.) no. 

plaintiff at their market value, with all the The bonds of a railroad company, pay- 
•coupons attached thereto. //Mf that the able to bearer, with interest coupons at- 
fact that it thus appeared from the face of tached, were stolen from the State of Vir- 
the bonds, that the Interest for severalyears ginia, which held them in exchange for 
was overdue and unpaid, was a sufficient bonds of the State delivered to the rail- 
circumstance, sufficient to put the plaintiff road company. They were sold for value 
on his guard. The bonds were thus dis- to certain bankers, who had no knowledge 
honored on their face. The interest equally of the theft; 'nor was there any circum- 
with the principal was a part of the debt stances attending their purchase tending 
which they were intended to secure, and it to put the bankers on inquiry, except that 
is not material whether the whole or only they purchased of a stranger, and eight 
a part of the debt was overdue. The fact coupons were overdue. The bankers were 
that the coupons were payable on presenta* held entitled to recover against the com- 
tion, would not relieve the plaintiff. An pany, except as to the overdue coupons, 
instrument payable at a certain time is Oilboughw. Norfolk & P.^R. Co., i Hughes 
overdue as soon as that time has passed, {C. C.), 4ta 

whether payable generally or at a s]^cified . Evertson p» National Bank, 66 N.Y. 14^ 
place; and he who takes it by indorsement, City Lexington v* Butler, z Wall, 
or delivery when overdue, has no better (U. 2$% 
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As negotiable Instruments. 


COUPONS, Presentment for Payment, etc. 


the person who assails the right claimed by the party in pos- 
session.^ 

(g) Presefitmcnt for Paymmt , — Where coupons do not provide 
for presentment for payment, the party issuing the bonds may be 
put in default without presentment, unless it be shown that funds 
were provided for the payment of the coupons as they became 
due and though they be in the form of orders, demand and pro- 
test is not necessary in order to maintain a suit upon the coupons.^ 
But if there be an indorser or guarantor upon the coupon, it must 
be presented at the time usual to charge such parties.** 

(A) Lis Pettdens, — The rule that all persons are bound to take 
notice of pending suit, does not apply to the purchaser of nego- 
tiable securities ; and although a suit be pending at the time of 
the issuance of bonds, to prevent that issuance, the subsequent 
purchaser in open market is not affected by notice arising from 
Us pendens of which he has no actual notice, and may recover the 
amount of the coupons attached to said bonds.^ 


1 . Murray v, Lardner, 2 Wall. (U. S.) 1 10. 

But in Bailey v. Town of Lansing, 13 

Blatchf. <C. C.) 424, it was hdd that the 
holder of a municipal bond must show 
himself to be a bona fide holder. The 
town of Lansing had authority to issue 
bonds in aid of a railroad company, upon 
the judgment rendered by the county judge, 
that the petition of the tax-payers for the 
issue of bonds represented a majority of 
the tax-payers and of the taxable property. 
Pending a certiorari to review the judg- 
ment of the county judge, upon which 
such judgment was afterwards reversed 
and annulled, the commissioners appointed 
by the judge for that purpose issued the 
bonds, and delivered them to the company, 
the latter having due notice of the certio- 
rari proceedings, and giving a bond of in- 
demnity. The holder of a part of these 
bonds, having shown himself to be a bona 
fide holder, was held entitled to recover j 
but the holder of other of the bonds, fail- 
ing to establish his bma fides^ was defeated. 

2 . Warner v. Rising Fawn Iron Co., 3 
Woods (U- S.), 514; Smith v, Tallapoosa 
Co., 2 Woods (U. S.), 574; Walnut v. 
Wade, 103 U. S. 683 ; s. c., 3 Am. & Eng. 
R. R. Cas. 36; City of Jeffersonville v. 
Patterson, 20 Ind. 16 ; First Nat. Bank v, 
Scott Co., 14 Minn. 77; Arents v. Com- 
monwealth, 18 Gratt { Va.) 773 ; Langston 
V. South Car. R. Co., 2 S. Car. (N. S.) 
248. But see Gorman v, §inking Fund 
Comrs.* 25 Fed. Rep. 647, holding that, 
where the holder of State coupons has 
the right to have them funded, he must 
offer them, and demand that they be 
funded in order that his right maybe fixed- 
It is no excuse that his demand would have 
been fruitless. 


In an action upon coupons, of bonds of 
a county in Alabama, where it is provided 
by statute that county commissioners must 
audit all claims, ana that no suit can be 
brought upon a claim against a county 
until presentment of the claim and the 
statutory provisions have been complied 
with, the complaint need not aver that the 
coupons sued upon were presented to the 
court of county commissioners for allow- 
ance before the suit was brought. County 
of Greene v, Daniel, iz Otto (U. S.), 187. 

3 . Mayor, etc., of Nashville v. First Nat. 
Bank, 57 Tenn. 402 ; Mayor, etc., v. Poto- 
mac Ins. Co., 5$ Tenn. 20. 

A. Bonner v. City of New Orleans, e 
Woods <U. S.), 135; Arents v. Common- 
wealth, 18 Gratt. fva.) 773, 

The liability of an indorser of a nego- 
tiable bond issued by the State, when fixed 
as to the principal sum by due demand and 
notice, is also fixed as to the interest rep- 
resented by coupons not detached from 
the bond, without additional demand and 
notice. Lane v, E. Tenn., Va., etc., R. Co., 
13 Lea (Tenn.), 547* 

5 . County of Warren v. Marcy, 97 U. S. 
0 ; Phelps V, Lewiston, 15 Biatch. (U. S.) 
131; County of Cass v. Gillett, 10 Otto 
(U. S.), <85. 

Not a Bar to Recovery. — The pendency 
of an action for the foreclosure of a mort- 
gage given to trustees by a railroad com- 
pany upon its^ road and franchises, as 
security for an issue of negotiable coupon 
bonds, and containing the usual powers 
found in such instruments, authorizing 
them, upon default in the payment of any 
instalment of interest coupons, to declare 
the bonds due, and thereupon to proceed 
to realize upon the security by foreclosure 



M negotiable Inetriimeatft. 


CO I V^OyS. Coupons of Munieipai Bonds, etc. 


(/) if Pnrcliaser docs not affect Ids Title, — Suspicion 

of defect of title, or the knowledge of circumstances which would 
excite such suspicion in the mind of a prudent man, or gross neg- 
ligence on the part of the taker of negotiable bonds or coupons, 
at the time of the transfer, will not defeat his titlL\^ 

{j ) Coupons of Municipal Do?uls, — The principle is well settled 
that in a suit by a bona fide holder against a municipal corporation 
to recover the amount of coupons due or bonds issued under 
authority conferred by law, no questions of form merely, or irregu- 
larity or fraud or misconduct on the part of the agents of the 
corporation, can be considered. The only matters left open in 
this case for inquiry are, (i) the authority "to issue the bonds by 
the laws of the State, and (2) the bona fidcs of the holder.*® But 

or otherwise, as pi esiribed in the mol tgage, the antet^pe, is hard to comprehend and 
and to apply the pi oi'eeds, bnt with no till- dithcuit to applv. Os^e innocent holder 
ther or other power or interest in ic^pcct ina\ be imjie or k^'s suspici(*us undtrshii- 
to the obligations or their collection, is m* ilai ciiuim'-tances at ore time than at 
bar to an action in favia* ot' , in v bidder or another, and the ^ame icmaik applies to 
owner of any such overdue coupons to it- piudent men. One pi udent man may also 
cover the ainounldue thereon hy judgment .suspect where another would not, and the 
and execution. Welsh v. First Div'. St. standard of the jurt ma\ be higher or lower 
Paul, etc., k. C'n.. 25 !Uinn. 314. than that of other'men erpially prudent in 

Judgment as a Bar, — In an action against the management of their affairs. The rule 
a county in Iowa upon certain inteicst cou- established h\ the other line of decisions 
pons originally attached to bunds issued by had the advantage of pcater cleainess and 
thecounty for the erection of a com t-honse, directness, A careful judge m&y^ readily 
it was found and determinetl that the bonds so submit a case under it to the jury that 
were void as against the county in the hands they can hardly fail to reach the right con- 
of parties who did not acquire them before elusion.” See' also Cromwell v. County of 
maturity for value j and, inasmuch as the Sac, 96 U. S. 351, 

plaintiff in that action had not proved that 2 . Roueder c. Mayor, etc., of Jersey City, 
he had given such value, it was adjudged iS Fed. Rep. 7t9; East Lincoln v, Daven- 
that he was not entitled to recover. port, 94 U. S. Soi ; Pompton v. Cooper 

that the judgment did not estop the plain- Union, loi U. S. 196; Miller v. Town of 

tiff, holding other bonds of the same series, l^rlin, 13 Blatch, (U. S.) 245; Phelps v. 

and other coupons attached to the same Town of Yates, 16 Blatch. (U, S.) 192; 
bonds as the coupons in the original action, Irwin r. Town of Ontario, 18 Blatch, ( U. S.) 
from showing, in a second action against 259; Stewart z>, ILansing, 14 Otto (U. S,), 
the county, that he acquired such other 505. 

bonds and coupons for value before ma- When by legislative enactment a town is 
turity. Cromwell 2% County of Sac, 94 empowered to raise money by a loan for a 
U. S. 351. ' specified purpose, and the act is silent as 

1 . Murray v, Lardner, 2 Wall. (U. S.) 1 la to the officers who shall make the loan and 
In the case, % after stating the issue the bonds, the municipal officers 

rule to be as above, says, "Such is the would be authorized to perform those 

settled law of this court, and we feel no duties ; and before issuing the bonds, such 
disposition to depart from it. The rule officers must determine whether the town 
may perhaps be said to resolve itself into had executed the power conferred upon it 
a question of honesty and dishonesty, for in accordance with the provisions of the act; 
guilty knowledge and wilful ignorance alike and their recital upon the face of the bond 
involve the result of bad faith. They are of the facts in regard to that matter, as they 
the same in effect. Where there is no had determined them to be, would be con- 
fraud, there can be no question. The cir- elusive upon the town in an action by a 
cumstances mentioned, and others of a bondholder for value to recover the amount 
kindred character, while inconclusive in of an interest coupon. Lane sy. Inhabitants 
themselves, are admissible in evidence ; of Embden, 72 Me. 354. 
and fraud established, whether by direct or In an action thereon by a iom fide holder 
circumstantial evidence, is fatal to the title for value of interest coupons,, it is no de- 
of the holder. The rule laid down in the fence that the amount of the bonds issued 
class of cases of which Gill s', Cubitt is was in excess of the amount allowed by 

m 
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there c«. be »o holders without notice when there is no 

unpsid ooupono for f & bond, and subse- 

has several years t > jjghonored paper, so as to subject them 
?rthe hS?oS purchaser for value to defences good against the 
original holder.® 

, . , . ,..ei,nr;7init such the detached coupons to A., his brother-in- 
the act of the legislature authonz g ^ county 

issue, which limited the amount of th ss e disputing the validity of said bonds 

to a certain proportion o the amou" ot negotiating for a com- 

the taxable property Jl'f./c r P. pronuse with the holdeis thereof, had, with 
Wilson V. Salamanaca, 9 Otto fO- o-)> W . l knowledge of the facts, entered into 
Hiimbolt Township S'. Long, 2 Otto (u. ■), ^ oppjj.jct with said county to procure said 

. T .cinrr loiU S toc, bonds and coupoiis f Or Surrender, purchased 
In Stewart v. Lansing, ^ were the coupons transferred to A., in the name 

coupon bonds of a town in New Y® c. brought suit thereon agmnst 

executed by of a county the county,— /ir/a', that C. was not a bona 

company pursuant to “ holder for value, and could not recover. 

between the company and the toj; the (U^S.^^-b 7 ^Ys.), 205; Township of East 
bonds were invalid ; and hemie tha*. « » i Skinner. 4 Otto (U. S.), 255; 

recover against the town, establish his boi County of Sac, 96 U. S. 

/Ao^emhm rf them. 58; Morton & Bliss r-. N. O. & S. R. Co., 79^ 

rilrreceTved‘"be collector.of the 

town moneys ° In the latter case the court says, «Ii> 

Sl«Svs 

stockot a mroa^ca to iusthv them Louisiana was m controversy. The bonds 
the validi^ ^ ™,f over moneys to the had never been issued by the company, but 
LwremM^SponsVa" had been seized and carried away during 

FrS”Eisfis'?,n«£ 

of a town-meeting^ and under a promise of company was authorized 

indemnity from the town, does not make payment by his indorsement. When s^^^n 

the invalfdity of the bonds a defence to the conmmed noj^^^^^ TJjey 

Where a town has paid interest on its very small consideration in, the market of 
bonS for a number of years, and hM New York, with due and unpaid coupons for 
accepted and retained the stock of the rail- several years attached to them. 1 he cou 
road^company to which the bonds were Md that the absence of the required in- 
issued and the bonds have passed from dorsement was a defect which dapr ved the 
hand to hand in the market, the town is bonds of the character of negotiability, and 
Stopped to deny the validity of the bonds, that the Purchaser 'vas^affected^^^^ 

First Nat. Bank ®. Town of Walcott, 7 t>f their invalidity. Mr. ^’^®v' 6 y» 

Fed. Rep. 892; Whiting to Town ». Potter, speaking for the court, asserted 
18 Blatch. (U. S.) 165. presence of the past due and 

Where certain county bonds andanum- pons was itself an evidence of dishonor 
ber of detached coupons were placed in sufficient to put the purchaser on inquinr. 
the hands of an agent of the county to be But in the subsequent case of Railway Co. 
issued by him conditionally, and the agent w. Sprague, 103 U. _H. 756, this expression 
issued them fraudulently, and transferred of the learned justice is commented t», 

488 , 



Interest on Overdue Coupons* 


COCPOXS, 


Prior Bemand of Payment 


5. Interest on Overdue Coupons. — ( 7 ) Generally. — Coupons being 
written contracts lor the payment of money, and negotiable 
because payable to bearer, and jia^bing from hand to hand, as 
other negotiable instruments, it is quite apparent, on general prin- 
ciples, that they should draw interest after payment of the principal 
is unjustly neglected or refused.' Interest is accordingly allowed 
on coupons from the time they were due until the date of the 
judgment,*® and exchange at the place where, by their terms, they 
are made payable.^ 

Where there is a right of interest upon interest coupons from 
their maturity till paid, such a right cannot bo impaired by an act 
passed after the issue of the bonds, construing past legislation.'* 

{b) Prior Demand of Payment. — The failure to present coupons 
for payment does not prevent the running of interest/'^* But if a 

qualified, and restricted; and it wa'i aG;ain 24S; San Antonio r. Lane, 32 Tex. 405; 
heldy and may now be accepted as the law, Mills 7. Town ot Jcffer^on, 20 Wis. 54; 
that overdue and unpaid-iiiterc‘-t coupons Ma\or,ctc.,of Naslnille Fiist Xat. IJank, 
attached to municipal bonds are not in 57 Tenn. 402; Connecticut, etc., Ins. Co. 
themselves sutficient to jiut the purchaser r. Cleveland, etc., R. Co., 41 Baib. (X. V.) 
on inquiry.” See also Indiana I*, ivc W. R. 9; Burrough Richmond Co., 65 N. Car. 
Co. r. Sprague, 103 U.S. 762 ; Gilbaugh 7. 234; McLendon r*. (Commissioners, 71 
Norfolk & B. R. Co., ! Hughes {C. S.), 410. X. Car. 38; North Penn. R. R. Co. «». 

But in First Nat. P>ankt'. Scott County, Adams, 54 Pa. St. 94; National Ex. Bank 
14 Minn. 77, the court AfM that the fact zu Hartford, etc., K. Co., 8 R. I. 375. 
that when the plaintiff purchased the bonds Where coupons have been lost, the 
it appeared from theii face that the inter- owner, upon tendering indemnity, is entitled 
est for several years was overdue and un- to recover the amount of them wdth interest 
paid, was a suspicious circumstance suffi- from the date of demand and tender of in- 
dent to put the plaintiff on his guard. The demnity, Fitchett zf. North Pa. R. Co., 5 
bond^wele thus dishonored on their face. Phila. (Pa.) 132. 

The interest, equally with the principal, w’as Interest upon the coupons of the Chesa- 
a part of the debt which they were intended peake & Ohio Canal Company was not 
to secure, and it is not material w'hether allowed as against the State of Maryland, 
the whole or a part of the debt was over* which, having a prior lien upon the prop- 
due. This decision, however, is not re- erty, waived it in favor of the bonds, " so 
garded as authority. as to make the said bonds, and the interest 

1 . City of Auiora v. West, 7 Wall, to accrue thereon, preferred and absolute 

(U. S.) 82. liens,” until the bonds and interest should 

2 . Town of Genoa 7*. Woodruff, 92 U. S. be fully paid. This waiver was construed 
502 ; Cromwell z\ Sac County, 96 g. S. 51 ; to extend only to the principal and interest 
Virginia s/. Chesapeake, etc., Canal Co., 32 of the bonds, so that interest on the over- 
Md. 501; Amy zu Dubuque, 98 U. S. 471; due coupons could not be paid until the 
Thompson Lee County, 3 Wall. (U. S.) lien of the State had Ixjen satisfied, 
332; Gelpeke v. City of Bubuque, 1 Wall. Corcoran v. Chesapeake & Ohio Canal €0., 
(U. S.) 175; Walnut v. Wade, 103 U. S. j McArthur (D. C.), 33S. 

69s; s. c., 3 Am. k Eng. R, R. Cas. 36; Under an act providing that in all actions 
Arents zf. Commonwealth, 18 Gratt. { va.) founded on contracts, whenever, in the 
750; Pana®. Bowler, 107 U. S. 529; Kosh- prosecution thereof, any amount of money 
konon^i zk Burton, 104 U. S. w8; Phelps shall be liquidated or ascertained in favor 
zK Lewiston, 15 Blatch. (IT, S.) 33J ; Gibert of either party, it shall be lawful to receive 
V. Railroad Co., 33 Gratt, (Va.) 599; Hoi- and allow Interest until payment thereof; 
lingsworth z/. City of Detroit, j McLean interest may be recovered on interest-cou- 
(U. S.), 472; City of Jeffersonville v. Pat- pons of bonds from the day when they were 
terson, 26 Ind, to; North Pa. R. R, Co. v. due. Hollingsworth v. Detroit, 3 McI.. 
Adams, 54 Pa. St 94 ; Welsh v. First Div., (IT. S.) 472. 

etc., R. Co., 2$ Minn. 320; Forstall v. Lou- 3 . Gelpeke v. City of Dubuque, 1 Wall, 
isiana Planters* Ass’n, 34 La. Ann. 770; (U. S.) 175. 

Ashuelot R. Co. t/. Elliott, 57 N. Y. 397; 4 , Koshkonong Burton, 1 4 Otto (U.S.), 

Beaver Co. ?/. Armstrong, 6 Wright (Pa.), 668; s, c., 7 Am. k Eng, R, R, Cas. 203. 
63; Langston v. South Car. R. Co., 2 S. Car. 5 » Town of Walnut Wade, 103 U* S* 
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bond be made payable (m demand at a particular place, no default 
of payment could be averred without a compliance with the con- 
dition precedent of making- demand ; and consequently there 
can be no recovery of intere&t, except from the time of a demand.^ 
(c) Rule as to Iniadlioldcrs, — A corporation is not bound 

to seek its creditors in a f<»rcign country, and therefore it is not 
obliged to pay interest on overdue coupons to bondholders resident 
or absent in a foreign country, when payment has not been 
demanded, nor the inability or want of readiness to pay them, at 
the time and place they were made payable, proven.^ 

{d) Abatement of Interest . — If the corporation shows that it 
had money ready to pay the coupons at the time and place they 
were payable, this will be a defence to the claim for interest.^ To 
make available a defence of readiness to pay the coupons at the 
time and place they were payable, it must be alleged ; and inas- 
much as such a plea is affirmative, it casts the burden of proof 
upon the defendant."^ 

(e) Rate of Interest . — The interest on bonds, after maturity, 
continues at the rate stipulated for in the bond but the interest 
on coupons, after their maturity, is allowed only at the legal rate.^ 
6. Coupons are secured by the llortgage. — Coupons are a part of 
the mortgage debt, and the holder, upon a foreclosure of the 
mortgage, is entitled to share in the distribution pro rata with the 
holders of the remainder of the debt.*^ And if, by some condition 

683 ; Gelpeke City of Dubuque, 1 Wall. It is not necessary to escape, after accru- 
(U. S.) 175; City of Aurora v. West, 7 ing interest, that the amount of the loan, 
Wall. (U. S.) $2 ; Town of Genoa ?*, Wood with accumulated interest at the time of 
ruff, 92 U. S. 502 ; Ohio 7*. Frank, 103 C. S. the payment, should be kept separate from 
697; North Fenna. R. Co. r*. Adams, 54 Pa. the other funds of the company, if it can 
St. 97; langston V. South Car. K. Co., 2 be shown that funds sufficient for the pay- 
S. Car. N. S. 248? City of Jeffersonville ment were at all times on hand. Emlen v. 
Patterson, 26 Ind. 16; Mills 7*. Jefferson, Lehigh Coal Co., 47 Pa. St. 76. 

20 Wis. 54; Pennsylvania R. R. Co. r, 4 . North Pennsylvania R. Co. Adams, 
Adams, 54 Pa, St, 97 ; Burroughs 7». Rich- 54 Pa. St. 94; Jones on Railroad Sec. § 334. 
mond County, 65 N. Car. 234. €<mpare 6, Ohio o. Frank, 103 U. S. 697. 
Whitaker v. Hartford, etc., R. Co., 8 R. I, 6. Cromwell v. County of Sac., 96 U. S. 
47 ; City of Pekin r^ Reynolds, ji III. 531 ; 51 ; Langston v. South Car. R. Co., z S. 
Chicago V, People, 56 III. 327 ; Johnson r. Car. (N .S.) 248 ; Spencer v. Pierce, 5 R. I. 
Stark Co., 24 111 . 75; Alexander v. Com- 63. 

missioners, 67 N. Car. 1^; McLendon v. Miller v. Rutland & Washington R. 
CornmVs,;! N.Car, 38; Corcoran z', Chesa- Co., 40 Vt. 399; Haven v. Grand June. & 
peake, etc., Canal Co., 1 McArthur {D. C.), D. Co., 109 Mass. 88 ; County of Beaver w, 
538. Armstrong, 44 Pa. St. 63 ; Union Trust Co. 

1 . Jones on Ry. Securities, § 332; Auro- xk Monticello, etc., R, Co., 63 N. Y. 314. 
ra City v. West, 7 Wall. (U. S.) 82 ; (ielpeke Where a railroad company, not having 
w. City of Dubuque, i Wall. (U. S.) 175; been able to pay the interest on their bonds, 
Corcoran w. Chesapeake & Ohio Canal Co., gave to the holders of the interest coupons 
I McArthur (D, C,>, 31^; Whitaker v. the coupon bonds of the company for the 
Hartford, etc,, E. Co., 8 ft, 1 . 47. amount of said interest, Md, that this 

X Emlen tf. Lehigh, etc, Coal Co., 47 was not a novation of the debt for the in- 
Pa* St 76. terestj that the coupons bore interest from 

S. Walnut V. Wade, 103 U. S. 683; s. c., the time they were payable, and the bonds 
3 Am. Eng. R,. R, Cas. 36 ; North Penn- for which they were exchanged are secured 
sylirma R. Co.«r. Adams, 54 945 the mortgage. Gibert v. Washington 

liaior, etc., el Nashvilk r. First National City, etc, R. Co., 33 Gratt. (Va.) 586; s. c., 
BaiOt, 37 Tenn. 402. 1 Am. k Eng. R. R, Cas. 473. 
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in the mortgage, the bonds become prematurely due, ^he holder 
is entitled to recover the amount of subsequently maturing cou- 
pons.^ 

As against bondholders who have presented their coupons for 
payment, and not for sale, and who had the right to assume that 
they were paid and extinguished, a person who advances the 
money to take them up under an undisclosed agreement with 
the company, that the coupons should be delivered to him uncan- 
celled as security for his advances, is not entitled to an equal 
priority in the lien, or the proceeds of the mortgage by which the 
coupons are secured.® 

But as against the corporation who issued the bonds, the 
coupons so delivered up are valid securities in the hands of the 

1 . A railroad company i'^succl bonds for ion of the couit, said, “It is^\i^hill com- 

the payment to bcaier, of mone> with in- raon know ledge that interest coupons, alike 
terest, coupon in the lusual fohn being those that aie not due and thosvc that aie 
attached. Before the time fixed for the due,^ are passed from hand to hand, the 
payment of the principal in the bonds, they receiver pa\ing the amount they call for 
became due at once, under a condition con- without any intention on his part to extin- 
tained in the mortgage securing the bonds, guish thcni, and without any belief in the 
In an action upon interest coupons for a other patty, that they at e extinguished by 
time subsequent to the bonds thus becom- the transaction. In such a ca&e the holder 
ing due, hdd, that the holder of such intends to transfei his title, not to extin- 
ooupons is entitled to recover the amount guish the debt. In multitudes of cases, 
of them, the damages allowed by law for coupons are transferred by persons who 
default in payment of the principal being are not the owners of the bonds from w hich 
at the same rate as the stipulated interest, they have been detached. To hold that in 
Welsh V, First Div., etc., R. Co., 25 Minn, all these cases the coupons are paid and 
314. extinguished, and not transferred or as- 

2 . Cameron v. Tome, 24 Am. & Eng. R. signed, unless there was something more 

R. Cas. 203; Union Trust Co. of New to show an assent of the person parting 
York V, Monticello, etc., R, Co,, 63 N. Y. with the possession that they should re- 
311; Virginia r/. Chesapeake & Ohio Canal main alive and l)e available m the hands 
Co,, 33 Md. 501 ; Harbeck v, Vanderbilt, of the person to whom they were deliv- 
20 N. Y. 398 ; Robinson v, Leavitt, 7 N. H. ered, would, w’e think, be inconsistent with 
100; James z'. Johnson, 6 Johns. Ch. (N.y.) the common understanding of business 
433, men.” 

There is, however, no presumption that In Haven v. Grand Junction R, Co., 109 
the coupons have been paid and cancelled. Mass. 88, such a course was adopted ; and 
when the transaction on its face is a trans- the belief thereby created, that the com- 
fer rather than a payment. In Ketchem zu pany was able to pay, and did pay, the 
Duncan, 96 U. 8.659, it was that where coupons at maturity, was held and acted 
a corporation which had previously paid its on by another corporation in subsec^uent 
coupons at its own office directed the purchases of the bonds from individual 
holders to take the coupons to a bank holders of them ; but these purchases were 
where they would receive payment, and made at or below the par value of the 
t ^e holders there received the amounts due bonds and accrued interest, and were not 
on the coupons, and left them in possession made till between eight and nine years 
of the bank, they might properly presume afterwards, and then with a view to acquire 
that the company was not paying the cou- title to lands which constituted the mort- 
pons ; that inasmuch as the holders of the gaged security, and which this corporation 
coupons received from the corporation no had voted to bay. Jleldy that after a judi- 
checks upon the bank, they must have cial sale of the lands, upon foreclosure of 
known that the bank had no vouchers for the mortgage the person who advanced the 
its payments unless the coupons continued money was not estopped to maintain a claim 
in force after the bank received them ; and for the amount of the coupons paid by him, 
hence it is regarded as a fair presumption, with* interest from the aate of payment, 
that, when they delivered the possession, againstasurplusof the proceeds of the sale 
they assented to a transfer of ownership, remaining after full satisfaction of the 
Mr. yttsiki Strong^ in delivering the opin- claims of all the other creditors, 
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holder ; and a mortgage upon the corporate property given to pajr 
the bonds, may be enforced for his benefit.^ 

While the coupons are entitled to be paid out of the proceeds 
of the mortgage, they have no equity superior to that of the 
bonds from which they were taken, and the coupon holder is 
entitled to no priority over the holder of the bond, in a final dis- 
tribution of the proceeds of the whole mortgaged property.® 

7. Order of Payment of Coupons, — All coupon holders are on the 
same level, and the mortgage secures no priority to the coupons 
past due, nor to those first due.® 

8. Action upon Coupons. — (a) Form of Action, — Where coupons • 
containing a promise to pay are not under seal, assumpsit is a 
proper remedy, though not the only one ; debt will lie.^ 

(^) By Whom to be brought, — Coupons payable to holder or 
bearer, and therefore being negotiable instruments, may be sued 
upon by the holder in his own name;® but, without some statu- 

1 . Union Trust Co. Monticello, etc., distributable, /tzri between the hold- 

R. Co., 63 N, Y. 31 1. ers of the coupons past due and the owners 

2 . Sewall v, Brainard, 38 Vt. 364} Miller of the bonds. State v. Spartansburg, etc., 

V. Rutland, etc., R. Co., 40 Vt. 399. R. Co., 8 S. Car. 129. 

In Ketchum Duncan, 96 U. S. 659, In Dunham Cincinnati, P. & C. R. Co.,, 
says, “ The mortgage was ghen i Wall. (U. S.) 254, it was Aetd that a 
as a security for the principal of the fcnds decree of the circuit court which gives 
as well as the interest, with no priority to precedence to the past due coupons over 
either. The coupons are mere repre.sen- the principal of the bonds is erroneous, 
talives of the claim for interest. The ob- where the terms of the mortgage are, that 
ligation of the debtor evidenced by them in case of default in the payment of inter- 
cannot he higher, or entitled to greater est or principal, and a sale to coerce the 
privileges, than it would be, had the bonds same, all bonds and the interest accrued 
in their body undertaken the payment of thereon shall be equally due and payable, 
the interest. Cutting them from the sev- and entitled to a rata dividend of 
eral bonds of which they were a part, and the proceeds of said sale or other proceed- 
transferring them to other holders, can give ings. 

them no increased equities, so far as we 8, Ketchum v, Duncan, 96 U. S. 659 
can perceive. Had they lieen assigned Scw^all v, Brainard, 38 Vt 364. 
with a guaranty of jiayment, it may well be 4 . First Nat. Bank v. Town of Benning- 
they would be entitled to payment before ton, iGBlatchf. (U. S.) 53. Compare New 
the assignors could claim the fund. Then London, etc., Bank v. Ware River R. Co., 
they might have an equity to prior pay- 41 Conn. 542. 

ment, growing out of the guaranty. But Coupons attached to county bonds are 
there was no such undertaking of the admissible in evidence under the appropri- 
assignors in this case.” ate money counts, MercerCo.z». Hubbard, 

Where a railroad company issued bonds, 45 111 . 139; Johnson v. Stark, 24 111 . 75. 
with coupons for interest attached, which Where a declaration set out in a single 
were guaranteed by the State, and, to count eight interest coupons of thirty dol- 
secure the payment thereof, gave to the lars each, distinguished from each other by 
State a statutory lien on all the franchises, a reference to the numbers of the bonds to 
rights, and property of the company; and which they severally belonged, held, that 
the company afterwards failed to pay the the count was not bad for duplicity ; that 
coujions, and became insolvent *, and before the coupons, though severally below the 
the bonds became due the statutory lien or jurisdiction of the court, could be thus 
mortgage was foreclosed in an action by aggregated, and the case brought within 
the State, and all the rights, franchises, the jurisdiction; and that no profert of 
and property of the company were sold, — the bonds was necessary. New London,. 
keid^ that the holders of the coupons past etc., Bank zu Ware River R. Co., 41 Conn, 
due at the time of the sale were not en- 542. See Action on Municipal Bonds,, 
titled to priority of payment over the mfra, 

wners of the principal debt, which was 5 . Johnson v. County of Stark, 24 IlL 
not then due* but that such proceeds W’erc 75 ; Carr Le Fevre, 37 Pa. St. 413. 
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j&ctlon upoa Coupons. 


COUPOXS. 


Statute of limitations, ote^ 


is not recoverable upon the coupons from the time of such 
demand, but only from a demand when there are such revenues 
and an unjust refusal.^ 

{g) Jurisdiction of United States Courts. — The holder of a 
coupon payable to bearer is not an assignee, and he may sue in 
the federal courts without reference to the citizenship of antece- 
dent holders.''^ But interest coupons cannot be sued upon in a 
federal court, where the municipal bonds to which they are 
attached, under the seal of the corporation, are made payable to 
a railroad company in the same State ; and the coupons contain 
no obligation in themselves, but refer to the bonds for their 
vitality, the plaintiff being an assignee of the railroad company, 
and his assignor being unable, on account of its citizenship, to 
sue in a federal coiirt.^ The amount of the interest determines 
the jurisdiction without regard to the face value of the bonds.'* 
The sum of the amounts of the coupons sued upon also deter- 
mines the jurisdiction,^ 

{h) Statute of Limitations, — It is well-settled law that a suit 
upon a coupon is not barred by the statute of limitations, unless 
the lapse of time is sufficient to bar also a suit upon the bond.® 
The statute begins to run against detached coupons from their 
respective maturities, though it does not begin to run against the 
bond until its own maturity ; and where the bonds are not barred 
by the statute of limitations, the coupons are not.® 

(/) Holder's Negligence in collecting, — Where the holders of 
municipal bond coupons could, with reasonable diligence, have 
collected their amount, one who transferred the coupons to him 

1 . Jones on Railroad Securities, citing to which it was attached.” City of Kenosha 
Corcoran v. Chesapeake & O. Canal Co., v, Lamson, 9 Wall. (U. S.) 477. 

i McArthur (D. C.j, 358, *t, Clark v. Iowa City, 20 Wall. (XJ. S.) 

% Coo^r V, Town of Thompson, 13 583. 

Blatch. (u. S.) 434 j Pettit v. Town of It was attempted in this case to construe 

Hope, 18 Blatch (U. S.) 180, McCoy v, the above two decisions as authorities to 
Washington County, 3 Wall Jr. (U. S) the effect that the coupons remained a valid 
281 s Rich w. Seneca Falls, 19 Blatch and existing cause of action, not only for 
<U. S.) 5581 Thompsons'. Perrme, 16 Otto the period prescribed for actions on the 
(U. S.j, 559, bond after its maturity, but for the addi- 

8 Clarke v Janesville, 1 Biss. (U. S.) tional period intervening between the ma- 
98. turity of the coupon and the maturity of 

4 . Bruch tf Manchester & R. R. Co. the bond, however great that might be. 

( U S S,Ct) 2$ Am Sc Eng R, R. Cas. But the court held that the whole purport 
7^' of the decisions in those cases was to the 

5 . Smith V, Clarke Co., U Mo 58. effect that the coupons, being given for m- 

6 City of Lexington p Butler, 14 Wall, terest on the bonds, partook of their nature, 

(U. S.) 382. and were equally high as security, and, 

CUpord^ said, “ The coupon, if in the therefore, the statute could only run against 
ttsuaf form, is but a repetition of the con- them when it would run against instruments 
tract m respect to the interest for the period of the dignity of bonds. See also Amy v, 
of time therein mentioned, which the bond Dubuque, 98 U. S. 470; Town of Kosh- 
laakes upon the same subject, being given konong v. Burton, 104 U* S. 668 ; s. c., 7 
for interest thereafter to mscome due upon Am. & Eng. R. R. Cas. 203. Campare Meyer 
the bond, which interest is a parcel of the v. Porter, i W. C. Rep. (Cal.) 874. 
lx>nd, and partakes of its nature, and is not 8. Meyer v. Porter, 2 Pac- Rep. (Cal.) 
barred by lapse of time, except for the same 884; Roeding v. Porter, 2 Pac, Rep. (Cal,> 
period as would bar a suit upon the bond 888. 
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Hnnicipal Coupons. 


COUFOXS--^ COURSE. 


Definition.. 


cannot be held liable after the bonds have been declared invalid 
in a proceeding in gno warranio by the State.* 

(y) Actio;/ on Municipal Coupons. • In an action on interest 
coupons, which ho 1 been attached to negotiable bonds issued by 
a town, a declaration which does not allege either the tenor 
or effect of the bonds, or the authority for their issue, and with 
which no copy of a bond is filed, and none set out therein, is 
demurrable. The plaintiff must allege the general authority to 
issue the bonds, and show that the bonds sued on were issued for 
the purposes authorized, since a municipal corporation has no 
power to issue bonds except it is given by the legislature, and then 
for only such purposes as the legislature authorizes.® 

COUESR (See Boundaries.) — Direction of motion;® stated 
and orderly method of proceeding ; usual manner.'* 

1 . Figge V. Hill, i6 N. W. Rep. (Iowa) the number of the bond, date, sum, and 
339. time of payment. Kennard v. Cass Co., 

3 . Hopper v. Town of Covington, S Fed. 3 IMll. (U. S.) 147. 

R. 777 ; Cotton v. New Providence, 47 N. 3 . Webster. 

J. L. 401; Thayer v. Montgomery Co., 3 The ** course of a river” i.s a line par- 
Dill. (C. C.) 389. Compare Ring v. John- allel with its banks, and may vary in direc- 
son Co., 6 Iowa, 265. tion from the current. Atty.-Genl. v. Rail- 

Flaading. — In Kennard Cass County, road Co., i Stock. Ch. (N. j.) 550. 

3 Dill. (U. S.) 147, it was held that tlie 4 . Webster. 

declaration may aver the authority of the Course of Busmess or Trade. — See Bills 

county to issue the bond's, either byadis- and Noies. 

tinct averment of the special act conferring Under a provision in a bankrupt act 
the authority, or bv stating the recital of that any creditor, by and in respect of any 
the bond in that respect. But a declara- bill or bills of exchange really and bona 
tion which does not show the authority is fide drawm, negotiated or accepted by the 
demurrable. bankrupt in the usual and ordinary course 

A plea to an action on coupons to county of trade or dealing, or who received money 
bonds, averring that the plaintiff was not in the usual and ordinary course of trade 
the “owner, etc., of the bonds and coupons before the suing out of the commission, 
as mentioned in the declaration,” was held should not be liable to repay the same to 
good on general demurrer, though faulty in the assignees, it was held that the pav' 
form- The like ruling was made as to a ment of a bill of exchange upon w'hich 
plea in such action a\'erring that the cou- time had been given on the allowance of 
pons sued on were the property of a third interest, was not in the ordinary course of 
person, and not the property of the plain- trade ; the transaction was a loan of money 
tiff. PendletonCo.z'. Amy,i3 Wall. (U.S.) at interest Vernon v. Hall, 2 T. R. 64^^. 
297. So a note reserving interest half-yearly 

A plea to an action on coupons of county might, for aught that appeals, be to secure 
bonds that the “ county did not sign, seal, a loan of money, and cannot be said by 
or deliver the bonds as in the declaration the court to be drawn in the usual and of- 
alleged, nor authorize any one to do so, dinary course of busmess. Harwood 
and so the defendant says the alleged acts Lomas, ii East, 127. 
and coupons are not its acts and deeds,” For a retail merchant in a small country 
was held good on general demurrer. Pen- town to sell his entire stock to one or 
dleton Co. v. Amy, 13 Wall. (U. S.) 297. more persons, is out of his usual and ordi- 
There can be no objection to the admis- nary course of business, within the mean- 
sion in evidence of bonds and coupons in ing* of that portion of sect. 3^ of the 
a suit thereon, when the execution of the Bankrupt Act of 1867, by which it is 
bonds is not in issue, this fact being in sub- enacted, that if one insolvent or in con- 
stance alleged on the part of the plaintiff, templation of insolvency makes a sale 
and not denied on oath by the defendant not in the usual and ordinary course of his 
in his plea as required by local law. Cham- business, that fact shall be prima facie evi- 
bers Co. Clews, 21 Wall. (U* S.) 317. dence of fraud. Walbron v. Babbitt, 16 
The instruments in the suit should be Wall. (U. S.) 577. 
identified on the face of the declaration by A statute exempting from distress prop** 
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COURTESY— COURT-HOUSE— COURT-MARTIAL. 


COUETESY.— See Curtesy. 

COITET-HOTJSE. — A building occupied and appropriated for the 
liolding of courts.^ 

COUET-MAETIAl. — See Military Law. 

erty deposited with a tavern-keeper ** in the been fixed by final judgment before his en- 
usual course of business,” only includes listment. \Villiams v. Ely, 14 Wis. 236. 
property deposited by a guest for safe keep- Course of the Trial. — “After an issue 
ing. Harris v. Boggs, 5 Blackf. (Ind.) 489. of fact joined in a criminal case, every step 
Carriages belonging to a circus, and used thereafter taken for the purpose of a de- 
fer carrying the band and performers in a termination of that issue in the comt where 
street parade, are not carriages “ used sole- the cause is pending up^ to and including 
3 y for the conveyance of any goods or bur- the verdict upon such issue, must be re- 
den in the course of trade ” so as to exempt garded as a step or proceeding ‘ arising 
them from a duty on carriages under an during the course of the trial * ” within an 
act making such an exception. Speak v. act regulating motions for new trials. The 
Powell, L. R. 9 Ex. 25. misconduct of a juror between the time 

Due Course of Iaw. — See Constitu- when sworn and examined on his voir dire^ 
TIONAL Law, Collect and its com- and the rendering of the verdict, is within 
pounds. the above expression, and is ground for a 

A discharge from the prison rules fraud- motion for a new trial. People v. Turner, 
ulently obtained by one imprisoned under 39 Cal. 371. 

an insolvent act, is a discharge by due 1 . Where the “door of the court-house” 
course of law within the terms of a bond is named in a deed of trust as the place at 
jiven by him not to depart from the prison which the sale of the property, when sold, 
rules or bounds till he should be dis- must be held, the provision is sufficiently 
charged in due course of law, or should complied with by a sale at the door of a 
pay the debt for which he was imprisoned, building temporarily occupied and appro- 
liimms v* Slacum, 3 Cranch (U. S.), 300. priated for the holding of the courts, while 
In an action of covenant on a warranty the court-house proper wus undergoing re- 
to recover back purchase-money, an allega- pairs. “ The object of such deeds . . . Ts to 
tion that the plaintiff was “ ousted and dis- secure a sale at a public place ; and when a 
possessed of the premises by due course court-house is mentioned, it is obviously 
of law ” was held not to be sustained by designed to designate the building where 
proof of a constructive eviction by the courts are held, and where the people at- 
purchase by the plaintiff of a paramount tending such courts are supposed to congre- 
title hostilely asserted by the party holding gate.” Hambright v. Brockman, 59 Mo. 52, 
it, The words ‘ by due course of lavr * And where the provision was that the sale 
are synonymous with ‘ due process of law ^ should be “at the north door of the court- 
or * law ot the land,’ and the general defi- house,” the sale might properly be held at 
nition thereof is ‘ law in its regular course the north door of a building occupied as a 
of administration through the courts of court-house, the court-house proper having 
justice ; * and, while not always necess«trily been burned down, Alden v. Goldie, 82 III. 
confined to judicial proceedings (as, for c8i. Or where the destruction of the court- 
instance, the collection of taxes is held to house by fire was partial only, the sale 
be within the phrase *by due process of might take place at the ruins of the north 
law ’), yet these words have such a sicnifi- door, or at the place where the north door 
cation when used to designate the Kind had stood. Waller Arnold, 71 III. 350. 
cf eviction or ouster from real estate by In this case it was also said that if the old 
which a party is dispossessed as to pre- court-house were entirely demolished, and a 
elude thereunder proof of a constructive new one erected, a sale at the north door of 
eviction.” Kansas P. R. Co. w. Dunmeyer, the new edifice would be valid. 

19 Kan. 539. Similar are the decisions in reference to 

Courts an Aetion,-— In a statute pro- judicial sales required by statute in some 
viding that when, “in the course of any of the States to be held at the court-house 
civil action or proceeding whatever,” it Is door. Such sales made at the door of a 
made to appear to the court that the de- church, at the time occupied by the courts, 
fendant Is in the military service of the because the court-house was occupied by 
United States or of the State, the action troops of the United States, are not invalid, 
or proceeding shall be stricken from the “The obvious meaning of the execution 
calendar, “cour^” signifies “ progressive law is to require sales at the door of the 
action ^ ^ in a suit or proceeding not yet de- building occupied and used as a court-^ 
lermincd,” and the act is not applicable houses Hane v. McCown, 55 Mo. i8i. 
•iiyhere the rights of the defendant have Where the court-house had been 
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Definition, 


COURTS. 


Organkation. 


COOTS. — See also Appeal ; Attorney and Client ; 
Equity; Jurisdiction; Jury; Practice; Sheriffs; Writ of 
Error. 


X. Definition, 447. 

2. Organisation, 447. 

3. Rules of Court, 450. 

4. General Divisions, 451. 

{a) Courts of Record^ and Courts not 
of Record^ 452. 

(^) Ch^il and Crtmtml Courts^ 452, 

(o) Inferior^ Superior^ Supreme^ and 
Appellate Courts^ 453. 

(d) Courts of LaWf and Courts of 
Equity, 453. 

(^) Courts of General Jurisdktiony and 
Courts of Limited Jurisdiction^ 
453 - 


5, English Courts, 433. 

6, American Courts, 455. 

(ti) State Courts f 455. 

(^) Umted States CourtSt 455, 

/. Supreme Courts 456. 

2. Circuit Courts^ 456. 
j. District Courts^ 458, 

4. Territorial Courts^ 461. 
j. Supreme Court if the District of 
Columbia^ 461. 

6. Court of Claims^ 461. 

7. Senate of the Cmted States for the 

Tttai of impeachments^ 462. 


1. Befinition. — A court is a body in the government, organized 
for the public administration of justice at the time and place pre- 
scribed by lavv.^ 

2, Organization. — A court is composed of a judge,* or judges, 


down, and the courts were held in a school- the use of the general term, to the nature 
house, on private property, and the clerk^s of the ciuestion submitted to the court, and 
office was in a rented room in another build- the mocie previously in use, of determining 
ing, the sheriff, on sale-day, went to the similar questions. ’Gold Vt. Cent, K. R. 
site of the burned court-house, and, the sun Co., 19 Vt. 478. 

being hot, adjourned the sale to a grove a A statute passed in pursuance of a treaty 
hundred and fifty yards distant, on count}* stipulation to receive and adjust claims, 
ground, and there conducted it. The sale’s authorizing certain judges to do so on ex 
were held to be valid, the statute having parte applications, and to transmit the evi- 
been substantially comjslied with. Long- dence and the decision to the executive de- 
worthy V, Featherston, 65 Ga. 165. partment, does not create a court or judicial 

1. iTobart V. Hobart, 45 Iowa, 501. tribunal ; but the judges act as commission- 
A court is a place where justice is judi- ers, and their decision.s are not appealable, 
cially administered. Co. Litt. 58 a.; 3 United States Ferreira, 13 How. (U. S.) 
Blackstone’s Com. 23. 40. See also jeeker v. ^'lontgomerv, 13 

It has also been defined as the presence How. (U. S.) 498, and Porte v. United 
of a sufficient number of the members of a States, Dev. 59 (Court of Claims); in re 
body in the government, to which the pub- Petition of Pacific Railway Commission, 
lie administration of justice is delegated, Am. Law Reg. Oct. 1887, 621, 
regularly convened in an authorized place In Glass v. The Betsy, 3 Dallas (U. S.), 
at an appointed time, engaged in the full 6, it was held that no foreign power could, 
and regular performance of its functions, of right, institute or erect any court of judi- 
Bouvier’s liaw Diet.; Wjghtmanz'. Karsner, cature within the jurisdiction of the United 
20 Ala. 446; Brumley S'. The State, 20 Ark. States, except such as were warranted by 
77. treaties, and that consequently the admiralty 

The term court is also used for the judge, jurisdiction exercised in the ’United States 
or judges, themselves, when duly convened, oy French consuls was not of right. 

^‘The persons of the judges so sitting for 2 , In England the judges are appointed 
the administration of justice.” Finch’s by the crown. In the United States the 
3 baw, b. 4 ch, i ; Burrill’s Law Diet. ; federal judges are appointed by the Presi- 
Michigan Central R. R. Co. v. North In- dent, by and with the advice and consent 
•diana R. R. Co., 3 Ind. 239 ; McClure v. of the Senate. In most of the States the 
McClurg, 53 Mo. 173. judges of the State courts are elected, but 

The term court, in a statute, may be con- in some they are appointed by the governor, 
strued to mean the judges of the court, or A judge having any pecuniary interest in a 
to include the judges and jury, according case on trial is thereby incapacitated for 
■to the connection and object of its use. sitting in the cause. This is the case, both 
Resort must be had, for the purpose of de- by common law and the statutes of most of 
termining the form of trial where there is the States. Ochus v. Sheldon, \z Fla. 138; 
,110 express legislative provision, other than Buckingham v. Davis, 9 Md. 324 ; Pearce 
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Orgamzatioxi. 


COURTS, 


t^anization. 


and subordinate officers. Courts of law usually have a jury to 
decide questions of fact. 


T. Atwood, 13 Mass. 340; Commonwealth of the State, when framing their constitu- 
V. Ryan, 5 Mass. 90; Hill v. Wells, 6 Pick, tion, may possibly establish so great an 
(Mass.) 109; Knight v, Hardeman, 17 Ga. anomaly," if they see fit; but, if the legisla- 
253 ; Gregory v, C. C. & C. R. R., 4 Ohio ture is intrusted with apportioning and 
St. 675 ; Trustees’ Fund v, Bailey, 10 Fla. providing for the exercise of the judicial 
213; Bank of North America v, Fitzsim- power, we cannot understand it to be 
mons, 2 Binn. (Pa.) 454. authorized, in the execution of this trust, 

When the lord chancellor, who was a to do that which has never been recognized 
shareholder in a company in whose favor as being within the province of the judicial 
the vice-chancellor had made a decree, authority. To empower one party to a 
affirmed this decree, the House of Lords controversy to decide it for himself, is not 
reversed the decree on the ground of in- within the legislative authority, because it is 
terest. Dimes v. Grand Junction Canal, 3 not the establishment of any rule of action 
H. L. C. 759. or decision, but is a placing of the other 

In the above case Lord Campbell said, party, so far as that controversy is con* 
** It is of the last importance that the maxim cerned, out of the protection of the law,, 
that * no man is to be a judge in his own and submitting him to the control of one 
case,’ should be held sacred. And that it whose interest it will be to decide arbitrarily 
is not to be confined to a cause in which he and unjustly.” Ames v. Port Huron Log 
is a party, but applies to a cause in which Driving ana Booming Co., ii Mich. 139 ^ 
he has an interest. . . . We have again Hall v, Thayer, 105 Mass. 219; State 
and again set aside proceedings in inferior Crane, 36 N. J. L. 394 ; Cypress Pond 
tribunals because an individual who had an Draining Co. v. Hooper, 2 Met. (Ky.) 350;: 
interest in a cause took a part in the de- Scuffletown Fence Co. v, McAllister, iz 

cfsion. And it will have a most salutary Bush (Ky.), 312; Reams v, Kearns, 5 Cold, 

effect on these tribunals, when it is known (Tenn.) 217; Lanfear v. Mayor, 4 La. 97; 
that this high court of last resort, in a case s. c., 23 Am. Dec. 477. 

in which the Lord Chancellor of England An objection of interest will avail in art 

had an interest, considered that this decree appellate court. Richardson v. Welcome, 
was on that account a decree not according 6 Cush. (Mass.) 331 ; Sigourney z*. Sibley, 
to law, and was set aside. This will be a 21 Pick. (Mass.) loi ; Oakley Aspinwall, 
lesson to all inferior tribunals to take care, 3 N. Y. 547. 

not only that in their decrees they are not If one of the judges constituting a court 
influenced by their personal interest, but is disqualified on this ground, the judgment 
to avoid the appearance of laboring under will be void, even though the proper num* 
such an influence.” her may have concurred in the result, not 

It is a question whether the legislatures reckoning the interested party. Queen 
of the American States can by express Justices of Hertfordshire, 6 Q. B. 753; 
enactment prmit one to act judicially when Queen v. Justices of Suffolk, i8 Q, B. 416^ 
interested m the controversy. The maxim Queen v. Justices of Ijondon, x8 Q. B. 421 ; 
of the common law, it is said, in some cases, Peninsula R. R. Co. z^. Howard, 20 Mich, 
does not apply where, from necessity, the 18. 

judge must proceed in the case, there Mere formal acts necessary to enable the 
oeing no other tribunal authorized to act case to be brought before a proper tribunal,. 
Ranger v. Great Western R., 5 House of for adjudication, an interested judge may 

Lords Cases, 72 ; Stuart v. Mechanics and do ; but that is the extent of his power. 

Farmers* Bank, 19 Johns. (N. Y.) 496. Cooley, Const. Lim. 511 ; Richardson v. 
In Mw however, it was held that Boston, i Curtis (C. C.), 250; Washington 
in such a case it belongs to the power which Ins. Co. v. Price, Hopk, Ch. i ; Buckingham 
created such a court to provide another in Davis, 9 Md. 324 ; Heydenfeldt?/. Towns, 
which an interested judge may be a party 1 27 Ala. 423. 

and whether another tribunal & established For the general subject of interest, see 
or not, he at least is not intrusted with also Pearce v, Atwood, 13 Mass, 324; Peck 
authority to determine his own rights, or Freeholders of Essex, so N. J. L. 457 ; 
his own wrongs. Washington Ins. Co. v. Commonwealth v, Mcl-ane, 4 Gray (Mass.), 
Price, Hopk. ck t, 427 ; Dively v. Cedar Falls, 21 Iowa, 565*, 

The rule laid down in the above case Clark v. Lamb, 3 Allen (Mass.), 396; 

meets the approval of Judge Cooley, who Slockwell v. White Lake, 22 Mich. 341 ; 

says (Const Lim. 510), “ We do not see Petition of New Boston, 49 N. H. 328 ; 
hm the legislature can have any power to Ryers, 73 N. Y. 1 ; Bedell v, Bailey, 58 
apolisH a maxim which is among the funda- N. H. 63 . 

xneilMs ol Iwdidal authority. The people It has been that where the interest 

m 



OrgaAkation. 


COURTS. 


Organiiatiott* 


was that ot a corporator in a municipal Unless the attention of a jud^je is called 
corporation, the legislature might provide to the fact that he is disqualified to sit b> 
that it should constitute no di squab tication reason of lelationship to one of the parties, 
where the corporation was a party. Hut an ohjertion tui this account is waived, 
the ground of this ruling appears' to be. Uettigre\vr. Wa'^hington Co., 43 Ark. 33 
that the interest is so remote, trifling, and if is said m DaconC abridgment, that »i 
insignificant, that it may fairly be supposed is divert tionarv with a jiuU;c whether !i»‘ 
to be incapable of affecting the judgment, will sit in a cause in which he has been 
or of influencing the conduct, of ah indi- c tuuscl. It is customan to lefu'C to s’t m 
vidiial. Commonwealth rc Reed, i (Jray -^uch a case. Coniinonwealth r*. i'hild, ic 
(Mass.), 472; Justices r*. Fennimoit, i N\ F.ck. i.Mass.) 252; Owi5^4*^ t’. Gibson, 2 
J. L. iqo ; Commissioners 7». Little, 3 Ohio, Maish. fKv.f 516; jewirt r. Miller, 12 
2.S9; Cooley’s Const. Lim. 509. Iowa, 85; Moon r. .Sfewn-', 53 Mith. 1 14 ; 

Where penalties aie imjjosud, to l»e re- Jo\ce rc Whitney, Inti. 550. 
covered only in a municipal omrt, the It was zb// m 'TtitJU' ’'tf, that, wljeie 
judges or jurors in which would be in* the judue who rendtied the iudgment in the 
terested as corporatois in tho recoveri, ca-^c had beenoumstl in u, tne pulgnaun 
the law providing such ieco\ei\ must In; was a nuritv. Rv.ini- r. Kt.un*, ? t . 
regarded as precluding the objettion of < fcnii.) 217. 

interest. Commonwealth v. Kvan, 5 Mas>. In Cai/onh>j it w.i*. titiJ that 1 ju ^ 
<)o; Hill V, Wells, 6 pick. {Mass.) loj; nt>t disfju.diflui uoni u-j at the Uuii 01 
Commonwealth Kmery, 11 ('ush. iNIass) a tau'it, 1 j»u a i^e, bt tore h eVvt.ou to t u 
.|06. ' !»ench, lit had bttn a}torac\ tor one ot tu 

The decision of a judge holding hinwdf panics in another action iinoUirj one ot 
disqualitied by interest ironi sitting m a the issius in the ca^e on trial. Cleghnu 
case, will not lx.* reversed unless there is 7 \ Cleghoni, fxj Cal. .*ste a. so M.* 

manifest error. ChiUhe.ss zc (irim, 57 Millan r. NichuK, 'o Ga. 31); Ktau 
'fex. 56. * Lithuip, 58 Ga. 355. 

Where a judge U related to the parties, In AVvAo.’</it was /w’i/that a coins*., . ■> 
he is disqualified to sit in the case. IX* L,i a cause, being aftei wards raistd to 
Guerra burton, 23 Cal. 592; People r. licneh, is not iheiebv preclialtd from lalv 
r>c La Guerra, 24021.73; Kelly r*. Ilockett, ing part in the hcaimg and discussion 
ro Ind. 299; Sanborn z*. Fellows, 22 N. IL that case; but he may jn*opt*rly {unle*ss h.s 
473; Bayard v. McLane,3 Harr, (Deb) 139; doing so would entail great inconveniem e 
New York & New Haven R. K. Co. re and expense on the parties, or perhaj s 
Schuyler, 28 How. (N. V.) Pr. 1S7; (Jill r% from his lieing, as in chancery, the side 

State, 61 Ala. 169, judge ot the court, amount to \i dental ot 

It is no objection to the qualification of justice) decline to take part in such heai- 

the pre.siding judge to enter up a decree mg and deci.sion. Thcliusson r*. Reudh - 

of the court above that his wife is a daugh- sham, 7 H. L. Cases, 439. 

ter ot the sister of the whole blood of the Legal disqualification of a judge mav 

pre.sent wife of one oi the defendants below, result from sickness, as well as from m* 

where the defendant is but a trustee, and terest .ind relationship. Stater*. Bbiir, 

has no interest in the controversy. Fowler Vt. 24. 

7'. Kvers, 16 Ark. 196. ' No action lies against a judge or mag-^- 

Where the judge of probate was unde to trate for an erroneou.s judicial opinion m 
the husband of one of the devisees and act in a case of which he has jurisdictuau 
heirs-at-law of the estate in settlement, he Mostyn v. Fabrigas, Cowp, 172; Frav 7. 
was not disqualified to act as judge in the Blackburn, 3 B. & S. 576; Ward r. Fat.- 
settlement of the estate. S’ettleton v. man, 2 Ir. C. L, R. 4O0; Taafe 7*. I>owik», 
Nettleton, 17 Conn. 542; Fort r*. West, 53 3 Moore, P. C. C. 36; Kemp r*. Neville, 10 
Ga. 584. C. B. N. S. 523 ; Holden v. Smith, 14 Q.lb 

A husband of a judge’s wife’s sister is 841; Brodie v. Rutledge, 2 Bay (S. C,),6fi; 
not related by consanguinity or affinity to Ambler 7*. Church, i K<H>t (Conn.), 211 ; 
the judge so as to render the latter incom- Phelps 7*. Sill, i Day (Conn.), 313; M««>i 
petent to hear the case, Hume z». Com- ?». Ames, 3 Cai. (N. Y.) 170; \ming r. 
mercial Bank, 10 Lea (Tenn.), i ; s. c., 43 Herbert, 2 Nott & M. (S. Car.) 172 ; Vatt**» 
Am. Rep. 290. s#. l.ans?ng, 5 Johns. (N. Y.) 282, 9 John*'. 

A judgment Ls not void because the judge (N. Y.) 395; Vanderheyden r*. Young, n 
was related in equal degree to both the Johns. (N. Y.) 150; Ely ?'* Thompson, % 
parties, especially when neither objected, A. K. Marsh. (Ky.) 70; Little Moore, 4 
and there has been five years’ acquiescence, K. J. Law, 74 ; Tracy v, Williams, 4 Conn. 
Beall V. Senqiiefield, 73 Ga, 48; Russell v. 113; Tompkins ik Hands. 8 Wend. (N, V.) 
Belcher, 76 Me. 501 ; AV Dodge & Steven- 462; Evans r. Foster, i N. H, 374; Lining 
son Manufacturing Co., 77 K. Y. loi ; Gill v. Bentham, 2 Bay (H. Car.), 1 ; Burnham 
r*. State, 61 Ala. 169. v, Stevem, 33 N. H. 247; Ros.s Ritteu- 
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Organizatioxi. 


COURTS. 


Rules of Court. 


The officers ^ of a court subordinate to the judge are a record- 
ing officer, variously known as clerk, ^ prothonotary, or registrar; 
attorneys,® counsellors, solicitors, or barristers; and ministerial 
officers, as sheriffs,^ constables, bailiffs, criers,® and tipstaves.® 

3. Eilesof Court. — Every court of record has an inherent power, 
irrespective of statute, to make rules for the transaction and regu- 
lation of its business.*^ Such rules, however, must not conflict 


]H>u»e, 2 Dali. (U. S.i i6o; Reid r*. Hood, Mtch money, and can only be relieved In 
2 Nott & M. (S, Car.) i68; Hamilton %•. payment. Havens c'. Lathene, 75 N. Cai. 
Williams, 26 Ala. 527; Bailey v. Wiggins, 505; State 7'. Blair, 76 N. Car. 78; Wil- 
5 Harr. (Del.) 462 ; Carter v. t)ow, 16 VVis. mington v. Nutt, 78 N. Car. 177 ; Allen v. 
317; Maguire v. Hughes, 13 La. Ann. 2S1 ; Wood, 5S Tenn. 401 ; Swift v. State, 6^ 
Way 7/. Townsend, 4 Allen (Mass.), 114; Ind. 81. 

Wood V, Kuland, 10 Mo. 143; Stone 7. Where a pci &on was appointed clerk 
Craves, 8 Mo. 148 ; Lenox v. Grant, S Mo. the Superior Court by a t/e facto judge pic- 
254; Upshaw 2^. Oliver, Dudley (Ga.), 241 ; siding in the judicial' district, in an action 
Moriison v. McDonald, 21 Mel 550; (iault against him to oust him from the office b\ 
7. Wallis, 53 Ga. 675. Ste 15 Am, L. Rc\. one who had been declared judge dc jan, 
442. it was htht that the appointee of the judge 

If, however, a ministerial duty is annexed de jure was not entitled to the office. Be o- 
to a judicial office, and the officer execute pie 7. Stanton, 73 N. Car. 546. 
that duty wrongfully, whethci by mistake Where a statute dcclaied that justice n 
or fraud, he is answerable to the paity in- should hold office lor six years, and then 
jured in a suit at law. Taylor v. Doremus, clerks for the same period as the justices, 
16 N. Law, 473. Sec also Stew ait and a clerk was appointed by a justict 
Cooley, 23 Minn. 347 ; Beaurain r. Scott, 3 when the latter had been two )eai*s in 
CampD. 388; Iloldcn ?». .Smith, 14 (J. B. office, it was that the clerk’s term was 
841, 14 Tur. 598, 19 L. J. Q. B. 170. six years and not four. People v, Leask, 

1 . It IS a power which essentially belongs 6 D'alv (N. Y.), 517. 
to every court to superintend the conduct 8. Attorney, — For attorneys, etc., see 
of its officers, and to see by what authority Atforney and Client. 
they act. King of Spam t». OIi\er, 2 4 . See Sheriff. 

Wash. (C. €,>429. 5 . Criers. — A crier is an officer wdiose 

Clerk of Court, — The of the duty it is to make the various proclama- 

Court is an officer who keeps its minutes, tions in court, under the direction of the 
or record.s its proceedings, and has the cus- judges. Bouvier’s Law Diet, 
tody of its records and seal. Burrill’s 6. Tipstaff. — A ti^^taff is an officer 
Law Diet, The clerk is sometimes called whose duty it is to wait on the court, and 
the prothonotary. He takes charge of the serve its process. Bouvier’s Law Diet, 
moneys deposited in court, and certifies to 7 . “Every court of record has an inher- 
the correctness of transcripts from the court ent power to make rules for the transaction 
records. The clerk is a ministerial officer of its business, provided they are not con- 
who acts under the direction of the court: tradictory to the laws of the land. With- 
he is therefore not liable for executing an out this power it would be impossible for 
order of the court, though the order may courts of ffi^tice to despatch the public 
be bad. He is liable for taking insufficient business. Delays would be interminable, 
^ecu^ity if he acts negligently. Brock and delay not unfrequently is the object 
Hopkins, 5 Neb, 231, of one o'f the parties. Every court, there- 

in Mkhigm it was decided that a sim- fore, must have stated rules to go by, and 
p!e order from the Supreme Court is they are the properest judges of their rules 
enough to compel a county-court clerk to of practice.” Snvder v. Bauchman, 8 S* 
return files which have been remitted to & R. (Pa.) 336; Robinson v. Bland, r W, 
him by mistake. Afoaw&iwwf was not neces- Black. 264; Fullerton v. Bank of United 
sary. Wright v. Huron Co, Clerk, 48 States, i Peters (U. S.), 604; Barry t/, Ran- 
Mich. 642- See also McM>re v. Muse, 47 dolph, 3 Binney (Pa.), 277 ; Dubois v. Tur- 
Tex. 310 . ner, 4 yeate.s (Pa.), 361 ; Kennedy v. Cun- 

In North Cankim it was decided that ningham, 2 Mete. (Ky.) 53$; Brooks a 
the terms of a bond executed by a clerk of Boswell, 34 Mo. 474; Resher v. Thomas, 2 
the Superior Court obliged him to account Mo, 98; vail v* McKernan, zi Ind. 421; 
for and pay over all money received by Redman ff. State, 28 Ind. 205; Sellars 
virtue of his office; and he is liable as an Carpenter,. 27 Me, 497; Vanatta v, Ander- 
insurerat all events, or debtor in respect to son, 3 Binney (Pa.), 4175 Harris v, Qom- 
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Eules of Court* 


COCHTS. 


Goueral Bivisioas. 


with the constitution or the law of the land.* They should be 
adopted of record within a reasonable time/'* and sljould not be 
retrospective in their terms.^ Courts may rescind their rules, or 
may, in establishing them, reserve the exercise of discretion for 
particular cases ; but a rule made without such qualification must 
be applied to all cases that fall within it, until it is rescinded.’* In 
general, the construction of its own rules by a court of original 
iurisdiction is conclusiv’c; and it is only where wrong is manifest, 
that this discretion will be interfered with or invaded by an 
appellate court.® 

4. General Divisions. — Courts may be arranged under certain 
general classes, which are determined by the character and extent 


monwealth, 35 Pa. St. 416; Walkci v. 
Ducro, jS La. Ann. 703; !LI 1 v, iJ.une\, 
rS N. II. 607 ; z\ Rubert^on, 1 5 

>». J. L. 124; Fcignsou r. Ka\s, 2f X. J. 
L. *131 ; Estate of Bov cl, 25 CaK 5r i ; ^hol- 
ciuft I. Cain, 23 Ind. 169; Cotlin v. Mi* 
('lure, 23 Ind. 35(>; Oll.im Shaw, 27 in i. 
3SS; Fu.x 7 U Conway Fire Co., 33 Mt. 
107; Quvnn?'. Biuoke, 22 Md, 2S8; Bell r, 
Betton, iS N. H. 43; Towamencin Koail, 
10 Pa. St. !95; (rannoii r. P'lit/, 70 P«t. St. 
303; Stadler Heit/, 13 Lea (Ttnn.), 315; 
Pancoast v, Travelleis’ Ins. Co., 79 Ina. 
173; Seymour?'. Phillip«i Construction Co., 
7 Biss. |C. C.) 4 « 3 o; Texas Land Co. r. 
WiiliamN, 48 Texas, 603; Haley ?». David* 
son, 48 Texas, 615; P'isher v. National 
Bank of Commerce, 73 III. 34; Angeil r*. 
Plume, etc.. Manufacturing Co., 73 III. 412; 
Wyandotte Rolling-Mills Co. v* Robinson, 
34 Mich. 428; People v. Chew, 6 Cal. 636; 
Lynch State, 9 Ind. 54 1 ; I)e lairme z\ 
J*ease, 19 (5a. 220. 

1. People V. McClellan, 31 Cal loi; 
Suckley ?». Rotchford, 12 Gratt. (Va.) (k); 
State V, P’ifth Circuit Judges, 37 I.a. Ann. 
596; Campbell v, Shiveis, i Ariz* 161; 
iioimerly zu McGlynn, 84 N. Y. 284. 

Where a law is* imperfect in its details, 
but not to such an extent as to render it 
impossible to execute it, the imperfections 
in its details may be supplied by rules of 
court, Cochran ts Loring, 17 Ohio, 409. 

2. They need not be spread in full ui>on 
the record, but should l)e filed within a 
reasonable time in the clerk’s office. State 
V. Ensley, 10 Iowa, 149; Owens Ran* 
.stead, 22 III ; Mix v. Chandler, 44 111. 

174* 

3. Dewey p. Humphrey, 5 Pick. (Mass.) 
187. 

A rule of court retrospective in its terms, 
and operating as an act of limitation, Is 
void. Reist v. Heilbrenner, it S. & R. 
(Pa.) 131; Burlington, etc., R. R, Co. v. 
Marchand, $ Iowa, 468, 

4. In Massac/fitseUs a rule of the court 
of common pleas provided that a plea in 
abatement ** may be filed at any time during 


the tii-r t4»nr (li\s ot the ictui . tirei, and 
in>t atterwanW'* A plt.i in abatenant, m 
omHqntmc of m '.niorm tt m Ironi a 
jud^c ot the coart of tot.auo!! pltj-, wa** 
not {jflertd until the fitth dav of tiit term, 
and wa^ then, In Have ot the jiidac, filed 
a- of the* tiiurth da\. 1 ht ‘-upuine omit, 
in teveiMiig this attion ot i.k lower ctniU, 
&aitl “But a rule ot < oint tli i-* authorised 
ami made Iui*» the iiirec (4 law, and is bind- 
ing upon the cuuit as well as upf»n parties 
tu an action, and cannot Ix oispcn.setl with 
to suit the eircumstances of anv particular 
case. In the case before us the plea wat» 
allowed to be filed on the fifth day of the 
tci m, although the rule allows but four days 
for that purp<ise. The circumstances were 
siuch as w'ould justify that order of the 
comt, if it had had pow’er to pa.ss it; but 
we arc sati.sfiecl that no one judge of the 
court of common pleas or of this court 
has authority to dispense with rule.s delib- 
erately made and promulgated, on account 
of the hardship of an> particular case, any 
inoic than he would Have authority to dis- 
]>ense with any reijuisiiion of the legislature 
itself. The courts may rescind or rejxial 
their rules, without doubt, 01, in establish- 
ing them, may reserve the exercise of dis- 
cretion for particular casts ; but the rule, 
once made without any such qualification, 
must l)e applied to all cases which come 
within it, until it is repealed by the author- 
ity which made it.” Thompson n Hatch, 
3 Pick. (Mas.s.) $12. See also Wall w. 
Wall, 2 Han & G. (Md.) 79; Hughes rt 
Jackson, 12 Md. 430; Tripp ?*. Brownell, 
2 Gray (Mas.s.), 402; Coyote Gold and Sil- 
ver Mining Co. v. Ruble, 9 Or. 12 1. 

In Miv //(tmp/ixre it was Aeld that a 
court may make special rules in any par- 
ticular case, although the effect may be to 
exempt such case from the ordinary rules 
of court. Doming r* Foster, 42 N. H. 165, 
See also Pickett zf, Wallace, 54 Cal 147 ; 
United States r. Breitling, 20 How, (U. S.) 
5 * 2 * 

fi, Gannon ?». Fritz, 79 Fa. St. 303; Dailey 
r. Green, 3 Harris (Pa.), itS. 
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General Divisions. 


COURTS. 


Courts of Becord, etc. 


of their jurisdiction, the principles upon which they administer 
justice, or by their forms of procedure. Among these classes are 
the following : {a) courts of record, and courts not of record ; 
{b) civil and criminal courts ; {c) inferior, superior, supreme, and 
appellate courts ; {d) courts of law, and courts of equity ; {e) courts 
of general jurisdiction, and courts of limited or special jurisdic- 
tionA 

(^^) Courts of Record, and Courts not of Record, — A court of 
record is a judicial, organized tribunal, having attributes and 
exercising functions independently of the person of the magistrate 
designated generally to hold it, and proceeding according to the 
course of the common lavvA Its acts or proceedings are enrolled 
or recorded ; and what is contained in the record cannot be called 
in question, except by a writ of error from a higher court. Courts 
not of record are courts of inferior dignity and limited power, 
whose proceedings, if disputed, may be tried and determined by a 

j«ry- 

ip) Civil and Criminal Coniis, — Civil courts are those estab- 
lished to redress private wrongs. Criminal courts are those which 
redress public wrongs.^ 

1, Courts of Becord. — Douvier, Law cour.se o£ the common law. Woodman 
Diet.; Ex parte Gladhill, 8 Met. (Mass.) Somerset, 37 Me. 29; Groenvelti/. Barwell,, 
1 7 1. “A court of record is one %Yhereof i Salk. 144; Groenvelt College of Phy- 
the acts and judicial proceedings are en- sicians, is Mod. 388. 
rolled for a perpetual memorial and testi- In Woodman v. Somerset, 37 Me. 29, it 
mony, which rolls are called the records of was decided that the courts of county com- 
the court, and are of such high and super- missioners in Mahte were not courts of 
eminent authority that their truth is not to record. In Lester v, Redmond, 6 Hill 
be called in question j for it is a settled (N. Y.), 591, the marine court of the city 
rule and maxim, that nothing shall be of New York was held not to be a court of 
averred against a record, nor shall any record for certain purposes. The justices^ 
plea, or even proof, be admitted to the court of the city of Albany is not a court 
contraiy. And if the existence of a record of record. Wheaton v. Fellows, 33 Wend, 
be denied, it shall be tried by nothing but (N. Y ) 375. In Alabama the court of a 
itself; that is, upon bare inspection whether justice of the peace was held to be not a 
there be any such record or no, else there court of record. Ellis v. White, 25 AU. 
would be no end of disputes. Every court 540. See also Mills 2^ Martin, 19 John, 
of record has authority to fine and imprison (N. Y.) 33; Warren v. Flagg, 2 Pick. (Mass.) 
for contempt of its authority; while, on the 448; Snyder v. Wise, 10 Pa. St. 157, and 
other hand, the very erection of a new juris- the cases there collected, 
diction, with power of fine or imprison- The mere fact that a permanent record 
ment, makes it instantly a court of record, K kept, does not, in modern law, stamp 
Hut the comraon-Iaw courts, not of record, the character of the court : since many 
are of inferior dignity, anA in a less proper courts, as probate courts, and others of 
sense the king’s courts; and these are not, limited and special jurisdiction, are obliged 
as a general rule, intrusted by the law with to keep records, and yet are held to W 
any power to fine or imprison the subjects courts not of record. Bouvier, Law. 
of the realm. And in these the proceedings Diet.; Smith v, Morrison, 23 Pick. (Mass.) 
not being enrolled or recorded, as well their 430. 

existence, as the truth of the matters there- A writ of error lies to correct an error in 
in contained shall, if disputed, be tried and the proceedings of a court of record. 3 
determined by a jury.** 3 Stephen’s Cora- Blackstone, Com. 407. 
mentaries, 269 ; 3 B&ck,Com. 24; Co, Litt A court has power to replace its own 
1 17 b., 260 a. records when lost or destroyed, to supply 

A 63urt of record is one which has juris- pleadings, or other jjapers before or after 
diction to fine or imprison, or one having judgment. Railroad Co. v, Stuve, 32 Minn, 
iiirfstiictlon of civil cases above forty shil- 95. 
lings, and proceeding according to the 15 . See Crimikal Law. 
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Englisli Courts* 


COURTS. 


English Courts. 


It is not within the scope of this work to treat of them in detail, 
and reference may be had for information concerning them to the 
sources mentioned in the note. 

most o£ the courts, given in the list below Exchequer. — 3 Steph. Com. 338 ; 3 Black, 

may be found in Bouvier^s Law Dictionary Com. 44. 

and in Rapalje ^ Lawrence’s Law Die- Exchequer Chamber. — 3 Black. Com. 56 ; 

t ionary. 3 Steph. Com. 333. 

Admiralty. — Abbott, Shipping, 230; i Factiltie^y Court of . — 2 Chitty, Gen. Pi. 
Kent, sec. .xvii.; 12 Wheaton (U. S.), 61 1 ; 507. 

2 Pars. Maritime i. aw, 479 n. Great Se^>sions in Wales, Court of. — 3 

Ancient Demesne. — 2 Black. Com. 99; Black. Com. 77 ; 3 Steph. Com. 317 n. 

E Steph. Com. 224. High Commzsswn, Court of. — Bouvier’s. 

Appeal, Her Majesty's Court of — Estab- I.iaw Diet, 
lished by the Supreme Court of Judicature, High Court of Justice. — 3 Steph. Com. 
acts of 187;^ and 1S75. 3 Steph. Com. 319. 353. 

Sec article in 8 American Law Rev. 256. Hundred Court. — 1 Steph. Com. 122. 

Archdeacon. Court of. — 3 Black. Com. Hiist/ngs, Court of. — 3 Black. Com. 80 
64; 3 Steph. Com. 305. n.; 3 Steph. Com. 293. 

Arches. — 3 Black. Com. §4; 3 Steph. Hoicse of Lords. — 4 Black. Com. 260; 
{'om. 306; 2 Chilty, Gen. Pr. 496; 2 Add. May, Pailiamentary Pr. c. 23; 4 Steph. 
Keel. 406. * Com, 299. See also Bagehot’s English 

Assize and Xist Prms. — 3 Black. Com. Constitution, Ewald’s Crown and its Ad- 
57 ; 3 Steph, Com. 352. visers, Stubbs’s Constitutional History of 

Attachments. — ^ Black. Com. 171; England, i Black. Com. 

Wharton’s Law Diet, Attachment of the Jnsohent Debtors. — 3 Steph. Com. 3.16, 
Forest. 426. 

Augmentation. — Bouvier’s Law Diet. Inquiry, Court of. — i Coleridge, Black. 
Bankruptcy.--^ Black. Com. 428; 2 Com. 418 n. ; 2 Steph. Com. 590. 

Steph, Com, 199. Judicial Committee of the Privy Council. 

Bail, — Wharton’s Law Diet.; — i Black. Com. 

HoUhouse’s Law Diet. Justice Seat. — 3 Steph. Com. 439; 3 

Baron, Court. — 3 Black, Com. 33; 3 Black. Com. 71. 

Steph. Com. 279. Justiciary, Court of. — Bouvier’s Law 

Chancery. — ^ Black. Com. 465 Storj*, Diet. 

Rq, Jur,; Dan. Chan. Pr. " Hinges Bench. — Wharton’s Law Diet,; 

Christum Courts.— "^ Black, Com. 67. 3 Steph. Com. 319. 

Cinque Ports, Courts of. — 2 Steph. Com. Leet, Court. — 4 Black. Com. 273 ; Kitch- 

499 » 3 ^teph. Com. 347 ; 3 Black. Com. in’s Courts-Leet, 

79. Lord High Steward, Court of. — Of Black. 

Clerk of the Market, Court of — 4 Steph. Com. 261. 

Coni. 323. Lord High Steward of the Universities. — 

Conscience, Court of. — Wharton, I^w 3 Black. Com. 83; 4 Black, Com. 277; i 
Diet. Steph. Com. 67; 3 Steph. Com. 2^; 4 

Cmmissioners of Sewers, Court of — 3 Steph. Com. 325. 

Black. Com. 73. Steward of the Kinfs Household. — 4 

Common Pleas. — 3 .Steph. Com. 353. Black. Com. 276, 

Crown Cases resen^ed.-^ Steph. Com. Marshalsea. — 3 Steph, Com. 317 n. 

442, Orphans, Court of. ^ — 2 Steph. Com, 313, 

Consistory Court.— 2 Steph. Com. 230 j Oyer and Terminer, and General Gaol 
3 Steph. Com. 430; 3 Black. Com. 64. Delivery. — 3 Steph. 352. 

Convocation. — 2 Burn* Eccl. Law, 18; Passage, Court of — Rapalje and Law- 
t Black. Com. 279} 2 Steph. Com. 525,668, rence’s Law Diet. 

Coroner, Court of the.— Steph* Com. Palace at Westminster, Court of. — 3 Steph. 

323 ; 4 Black. Com. 274. Com. 317 n.' 

County Courts. — VoW. Coun^ Court Pr. Peculiars, — ^ Black. Com. 65; 3 Steph. 

1 ; Rapalje & Lawrence’s Law Diet. Com. 306. 

Counties Pcdaiine,€ourts of the.— 1 Steph. Prepoudre. — 3 Black. Com. 32; 3 Steph. 

Com, 129; 3 Steph. Com. 348. Com. 317. 

Delegates.—^ Black* Com. 66; 3 Steph. Policies of Insurance, Court of — 3 Black. 
Com. 307» ^ Com, 74 ; 3 Steph. Com. 357 n. 

Divorce and MotrimonkU Cases. — ^ Gwr/.— 3 Black, Com. 65? 

Steph, Com. 319. 2 Steph. Com. 237. 

Dmhy of fjammter. Court of — 3 /’riTtof, — 2 Steph, Com. 19a. 

Bl^k. Com, 78. Quem*s Beneh. — Setei King’s Bench. 
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American Courts. 


LOCA^TS, 


State and tJnited States Comts. 


6. American Courts. — American courts fall under two general 
divisions ; firsts State courts, organized under the constitution and 
laws of the several States; and steond^ United States courts, 
organized under the constitution and laws of the United States 
government 

{a) State Courts, — All the States have a^mplete judicial 
systems.^ 

ip) United States Courts. — The Constitution of the United 
States provides that **the judicial power of the United States 
shall be vested in one supreme court and in such inferior courts 
as the Congress may from time to time establish.*-* The judges, 
both of the supreme and inferior courts, shall hold their office^ 
during good behavior, and shall, at stated intervals, receive for 
their services a compensation which shall not be diminished during 
their continuance in office.’* The several courts embraced in the 
federal judicial system arc as follows : — 

The Supreme Court, 

The Circuit Court. 

The District Court. 

The Territorial Courts. 

The Supreme Court of the District of Columbia. 

The Court of Claims. 

Couri </. — 3 lUack. Com. 71 ; An elaborate.* tabic showing all the courts 
3 Steph. Com. 440 of the various States may be found irt 

Court i/. — 3 Steph. Com. 449. Stimson’s A met lean Statute Law’, p. 114. 
Session, Court of . — Uouvier’s Law Diet. 2 . Congress can vest the judicial power 
TiTttw. — 4 black. Cum, 273. of the United Statc^i only in courts or- 
Sheriffe Coiiit tn London.^ ^ Steph, dained and established by itseU. Martin 
Com. 449. r% Hunter, 1 Wheaton (U. S.),304 ; Stearns 

Stanuerm, Court of, — 3 black. Com. So, v. United States, 2 Paine, 300. 

Stiward uud Afanhui, Court lyC — See The powci of Congress to establish courts 

f'onrt if Marsfiaisea. inferior to the Supreme ('ouit is consid- 

.V7otv//w<?A% — 3 black. Com. 71 ; 3 Steph. ered in Stuart r. Laird, i Cranch (U. S.], 

< 4)m. 317 n. 299; lavingston v* Storv, 9 Peteis (U. S.), 

Sun>ey, Court 0/ — Rapalje & Law* 632; Hubbard 7*, Noithern R. R, Co., 3 
Knee's Law Diet. ‘ Itlatch. fC. C.) S4; United States Taj* 

iVardf and Lm*nef . — i Steph. Com. lor, 3 McLean (C. C.), 539. 

183, 192; 2 black. Com. 68; 3 id. 25S; 4 Neither the president nor any military 
Reeve’s Hist, Eng. Law, 259. otiicer can establish a court in a ccm-ciucretl 

h The court of last resort is called the country, and authori/e it to decide upon 
Supreme Court in New Hampshire, Maine, the rights of the United States or of indi* 
Vermont, Rhode Island, Pennsylvania, viduals. Tccker v. Montgomery, 13 How, 
Ohio, Indiana, Michigan, Wisconsin, lovra, (U. S.) 498. 

Minnesota, Kansas, Nebraska, North Caro- But it is within the constitutional powei s 
Una, Tennessee, Missouri, Arkansas, Cali- of Congress to create a special tribunal or 
fomia, Oregon, Nevada, Colorado* South board of commissioners to determine the 
* Carolina, Georgia, Alabama, Missis.sippi, amounts to lie paid to parties who arc en- 
Florida, Washington, Dakota, Idaho, Mon- titled to receive comiwnsation by the jiru- 
tana, Wyoming, Utah, New Mexico, Ari- visions of a treaty with a foreign nation, 
zona. District of Columbia, Illinois, Lou- United States «>, Ferreira, 13 How. (U. S.l 
isiana; Supreme Judkial in Massachu* 40; United States r. Ritchie, 17 How. 
setts; Supreme Couri of Errors in Con- (U. S.) 525. 

necticut ; Court of Appeals in New York, Congress, however, has no power to con- 
Kentuclw, Maryland, Virginia, West Vir- fer judicial power upon the courts of a 
ginia ; Court ^ Errors and A^mls in Del- State. Es parte Knowles, 5 Cal, 3005 Fer- 
aware and New Jersey; Supreme {civil) ris *7. Coover, ii Cal, 175. 
and Court of Appeals (criminal) in Texas, Nor can a State legislature confer judi- 
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COC^J^TS. U. S. Supreme and Circuit Courts. 

In 3>ciditioD^ to tK 

for the trial of Senate of the United States is a court 

I. Snprenie 

consists of achieflnJ^^'^ 9"^ Sz-ato. — The Supreme Court 
whom constitute a associate justices/ any six of 

such adjourned term<!°'^”™'' annually, with 

business .3 it ® as may be necessary for the despatch of 

the principif^gy/^ &W5/«^«.-The circuit courts are 
authority of the ConstitnHft * established by Congress under the 
the Supreme Court alSS2?' are held a by the justice of 

Hotted to the circuit,® or by the circuit judge 

ml power uponaf , 

604. seat of government one term annually, 

tices shall /’'« associate me ^e second Monday In 

the dates of accordmiT P^^®^*** such adjourned or special 

the commissiot'%“mmissio®^ ‘ necessary for the de- 
bear the same dy,^°^ ntoie of them business; and suits, proceedings. 

Rev. Stat, 8 67a ' ’ to theh aves pending in or 

In case of av;. '“eii ages, returoable to said court shall be tried, 

justice, or of °®ee of chief proceeded with as if the time 

duties and poweis ?L-'‘y‘° Perfoi ra the ““l_sess>ons had not been 

devolve upon M® office, thevlh,n R®’'- S‘®‘- § 684. 

fotin precedenceT^M^^® who is of "‘’ore deputies 


■on shall apply L"“^"hed. This vrovK niA« ana may be removed at the 

who .<«ucceeds 1 ? ®^®n^ associate Kit of the court. Rev. Stat. § 678. 

i^ev. Stat, s 57- office of chief iu<itiVA^ marshal is entitled to receive a sal- 

The chief 7 uL. , ^ J^rriclred dollars a year, 

of the United ^^0 Supreme Conn- attend the court, and serve its 

<>ftcntho^^ processes. Rev. Stat. § 680. 

iinfl the justiccbi iKa dollars a year nf oause the decisions 
4»miiof ten thom-an??^, recei\e^lhe during his 

wi“ ”'*2 

session; and if Z '” aZointej among the circuits by an order of 

rum has assembleT?^ ^ after^a quo! shall be 

attend on any da» ll® *.’**" tl»t numZ '* becomes necessary or 

nftay adjourn th.^,1 jn®tice.s attendimr nf by reason of the alteration 

unt}l thiml a '?“« from day to tf “ HhiS" iZ?*' aPPnintmem 

'"Theli^l-sftV^^^ 0‘berwisl. 

less than a quorum**?**®' any term when of justice and 

twenty L,«P«»en4 f«sy, ,i,hin cZrt Z ‘h® Supreme 


m suit proe;Sin^V/«i«« tSI S wh chTb"aitZ''/j‘^-'* 

aa or retursed ^ tj£ ^ P^<>cess depending If ^J^otted, during every period 

thefeearm^n{?S^^ Kev. Stat. § 6lo. 

8t« f^^^'^'te'dsionWrtrfX in'^t'ir^L'^^^Wishmento! the government 
*• The Sup«m- p. became customaiy fo? the justity : 

^ ®hall how at the »urtt fcr ^ *e dnWif 

llT ” ’ ”®* expressly authorized 1^ 
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of the circuit/ or by the district judge of the district sitting alone/ 
or by any two of the said judges sitting together. Cases may be 
heard and tried by each of the judges holding a circuit court sitting 
apart, by direction of the presiding justice or judge, who shall 
designate the business to be done by each.® And circuit courts 
may be held at the same time in the different di.stricts of the same 
circuit/ There are nine circuits, as follows : ® — 

The First Circuit consists of the districts of Maine, Xew Hamp- 
shire, Massachusetts, and Rhode Island. 

The Second Circuit. — Vermont, Connecticut, and Xew York. 

The Third Ciiruit, — Pennsylvania, Xew Jersey, and Delaware. 

The Fourth Circuit. — Maryland, Virginia, West Virginia, North 
Carolina, and South Carolina. 

The Fifth Circuit. — Georgia, Alabama, Mississippi, Florida, 
Louisiana, and Texas (act of June i r, 1879;. 

The Sixth Circuit, — Ohio, Michigan, Kentucky, and Tennessee. 

The Seventh Circuit, — Indiana, Illinois, and Wi.sconsin. 

The Eighth Circuit, — Xebraska, Minnesota. Iowa, Missouri, 
Kansas and Arkansas, Colorado (act of June 26, 1876). 

The Ninth Circuit — California, Oregon, and Xevada. 

Where all the judges are disqualified by interest from hearing 
any case, the papers are certified to the most convenient circuit 
court in the next adjoining State or in the next adjoining circuit.^ 

law so to do. In Stuart 7% Laird, I Cranch A district judge may alone hold a cir- 
(U. S.), 299, decided in 1803, objection waj» cuit comt, though no’ justice of the Su* 
taken to this practice; but the court held preme Court may be allotted to that circuit 
that the construction ot* the constitution I’oltard r. Dwight, 4 Cranch (C, C ), 421 ; 
under which the pnictice became estab- Hussey v. Whitelv, i Bond tC. C.j, 407; 
li^hed was a contemporary interpretation Appleton v. Smith, i Dill. (C. C.) 202 ; 
ot a most forcible nature, and that accjui- Robinsont'.Satterlee, 3 Sawyer (C.C.), 134. 
escence and practice under it for a period Rev. Stat. § bn. 
of several years, commencing with the or* 4 . Rev. Stat. 612. 

ganization of the judicial system, affoided 5 . Rev. Stat. O04. 

an irresistible answei to the objection. 6. When it appears, in any civil suit in 

1 . Foi each ciicuit theie shall be ap- any ciicuit court, that all of the judges 

pointed a ciicuit judge, who shall have theieof who are ccunpetent by law to try 
the same power and jurisdiction theiein as said case aie in anv wav intetested therein, 
the justice of the .Supieme Court allotted or have been of coun.sel for either party, or 
to the circuit, and shall be entitled to re- are .so related or connected with either party 
ceive a salary of six thou^and dollars a as to rcndei it, in the opinion of the court, 
}ear. Every circuit judge shall reside impioper for them to sit in such trial, it 
w'ithin his circuit. Rev, Stat, ( 50 ;. shall be the duty of the court, on the appli- 

2 . A district judge sitting in a circuit cation of eithcr'party, to cause the fact to 

court shall not give a vote in any case of be entered on the records, and to make an 
appeal or error fiom his own decision, but order that an authenticated copy thereof, 
may assign the reasons for such decision ; with all the proceedings in the case, shall 
provided, that such a cause may, by con- be forthwith certified to the most conven- 
sent of parties, be heard and disposed of ient circuit court in the next adjoining State 
by him when holding a circuit court sitting or in the next adjoining circuit ; and said 
alone. When he holds a circuit court with court shall, upon the filing of such record 
either of the other judges, the judgment and order with its clerk, take cognizance 
or decree in such cases shall be rendered of, and proceed to hear and determine, the 
in conformity with the opinion of the pre- case in the same manner as if it had been 
siding justice or judge. Kev. Stat. § 614. rightfully and originally commenced there- 
United States v. Lancaster, 5 Wheat. (U. S.) in ; and the proper process for the due exe- 
434. cution of the judgment or decree rendered 
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When a circuit judge deems it advisable, on account of interest, 
absence, or accumulation of business, the judge of any other 
circuit court may be requested to hold the court. ^ The circuit 
judge of the circuit has power to appoint a clerk for each circuit 
court.® Each circuit court may also appoint “commissioners of 
the circuit courts.” ® 

The terms of the circuit courts are prescribed by law.* If 
neither of the judges be present to open the sessions, the marshal 
may adjourn the court from day to day; or if neither of them 
attend before the close of the fourth day, the marshal may adjourn 
the court to the next regular term ; ® or the court may be adjourned 
by the marshal or clerk, on a written order directed to them alter- 
nately by cither of the judges, to a day before the next regular 
term.® The court may at its discretion, or at the discretion of 
the Supreme Court, hold special sessions for the trial of criminal 
cases ; ’ and such special sessions may be directed to be holden 
at any convenient place within the district nearest to the place 
where the offences are said to have been committed.® 

The Marshal of the District is the ministerial officer of the 
circuit court. In case of a vacancy in the office of marshal or 
district attorney, the justice of the Supreme Court allotted to such 
circuit has power to fill the position until an appointment shall 
have been made by the president, and the appointee is duly 
qualified.® 

3. District Courts of the United States . — The United States is 
divided into judicial districts, in each of which a district court 


an the cause shall run into, and maj be 
executed in, the district where such judg- 
ment or decree was rendered, and also into 
the district from which the cause was re- 
moved. Rev, Stat. § 61 5. 

1 * Whenever any circuit justice deems it 
advisable, on account of his disability or 
absence, or of his having been counsel or 
Ijeinfj interested in any case pending in the 
circuit court for any district in his ciicuit, 
or for the accumulation of business therein, 
or for any other cause, that said court shall 
be held the justice of any other circuit, 
he may, m writing, request the justice of 
any other circuit to hold the same during 
a time to be named in the request; and 
such request shall be entered upon the jour- 
nal of the circuit court so to be holden. 
Thereupon it shall be lawful for the justice 
so requested, to hold such court, and to 
exercise within and for said district, during 
the time named in said request, all the 
powers of the justice of such circuit. Rev. 
Stat § 617* 

It is discretionary with the judge request- 
ed to hold the court The condition of his 
own circuit may render it inexpedient or 
his refusal unavoidable, Supervisors tu 
Rogers, 7 Wall, {U. S.) 175, 


2 . Rev. Stat § 619. There are special 
provisions as to the appointments of clerks 

(Rev. Stat. §620), Western Dis- 
trict of iVhrr/i Carolina (Rev. Stat. § 621), 
Western District of Virginm (Rev. Stat. ^ 
622), Western District of Wtscottsin (Rev. 
Stat § 622). 

One or more deputies of any clerk of 
a circuit court may be appointed by such 
court on the application of the clerk, and 
may be removed at the pleasure of Judges 
authorized to make the appointments. For 
any default or misfeasance in office of such 
deputies, the clerk and the sureties on his. 
official bond shall be liable. Rev. Stat § 
624. 

3 . Rev. Stat. § 627. The dutie.s of 
commissioners of circuit courts are defined 
in Rev. Stat §§ 945, X014, 2025, 2026. Such 
commissioners are not officers of the court. 
3 Blatchf. (C. C.) i66. 

4 * See Rev. Stat. § 658. 

3 . Rev. Stat. § 671. 

6, Rev. Stat § 672, 

T* Rev. Stat § 661 } U. S. v, Pennsylva- 
nia Insurgents, 3 Dali. (U. S.) 513* 

8. Rev. Stat I 662. 

8. Rev. Stat. § 793. 
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is held.^ A district judge is appointed to each district* except in 
a few States where one judge is appointed for all the districts 
within the State.® A district judge is required to reside in the 
district for which he is appointed, <jr in one of the districts if he 
is a judge for several. A violation of this provision is declarea 
a high misdemeanor.^ The regular terms of the district courts 
are held at times and places regulated by law.® The duration of 
the term is not fixed, but the courts are required to hold monthly 
adjournments of their regular terms, for the trial of criminal 
causes, when their business requires it to be done.® 

If the judge of any district court is unable to attend at the com- 
mencement of a term, the court may be adjourned by the marshal 
on a written order from the judge, to the next regular term or any 
earlier day."^ When a district judge is disabled to hold a district 
court, on the application of the district attorney or marshal of 
the district, the circuit judge or justice may order the clerk of the 
district court to certify into the next circuit court to be held in 
the district the business of the district court, and all cases will 
then be heard and determined by the circuit court.® If the judge 
or justice of the circuit court deem it proper when a district 
judge is disqualified, they may designate and appoint the judge of 
any other district in the same circuit to hold a district court, and 
to discharge the duties of the judge disqualified.® If the judge 
of a district court is disqualified by interest or relationship with 
the parties, it shall be his duty, on application by either party, to 
cause the fact to be entered on the records of the court, and certify 
all the proceedings in the case to the next circuit court for the dis- 
trict or State. 

A clerk is appointed for each district court by the judge thereof, 

) \e is required to give bond for the faithful performance of his 


h Rev. Stat. § 530-550, 


2 , Rev, Stat. 

5. Rev. Stat, 
4 , Rev. Stat, 
5 * Rev. Stat. 

6, Rev. Stat. 


tSSi- 

iSS2* 

^55^- 

^57J 

578. 


A special term of any district court may 
be held at the same place where any regu- 
lar term is held, or at such other place in 
the district as the nature of the business 
may require, and at such time and upon 


When the disability of the district judge is 
removed, the circuit court .shall order all 
suits and proceedings in which the district 
court has an exclusive jurisdiction, to be 
removed to the district court. Rev. Stat. 
§ 588; Wallace Loomis, 97 U. S. 146. 

a. Rev. Slat. § 591. 

When there is a great accumulation of 
busmes.s in one district, the circuit judge 
or justice, or, in their absence or disqualih- 
cation, the Chief Justice of the United 


such notice as may be ordered by the dis- States, may designate and appoint the judgi 
trict judge. Ana any business may be of any other district in the same circuit u 


transacted at such special term which 
might be transacted at a regular term. 
Rev. Stat, § 581. 

7 , Rev. Stat § 583. 

8. Rev. Stat. | ^7. 

When such an order has been made, the 
clerk of the district court shall continue, 
during Jthe disability of the district jud^, 
to certify all cases thereafter begun, to the 
circuit court next to be held in the district 


m 


have and exercise within the first named 
district the same powers that are vested in 
the judge thereof; and each of the .said 
district Judges may, in case of such appoint- 
ment, hold separately, at the same time, a 
district court m such district, and discharge 
all the judicial duties of a district judge 
therein. Rev. Stat, § 593. 

10 . Rev. Stat. § 603. 

11 . Rev. Stat, § 555. 



Amexican Courts. 


COURTS. 


District Courts. 


duties, in a sum not less than five thousand dollars, nor more than 
twenty thousand dollars, to be fixed by the attorney-general, and 
with sureties to be approved by the court.^ One or more depu- 
ties may be appointed by the court, on the application of the clerk, 
removable at the pleasure of the judge. In case of the death of 
the clerk, his deputy or deputies shall, unless removed, continue 
in office and perform the duties of the clerk, in his name, until 
a clerk is appointed and qualified ; and for the default or mis- 
feasance of such deputy, the clerk and his estate, and the sureties 
in his official bond, shall be liable ; but his personal representatives 
shall have such remedy for any default committed after his death 
as the clerk would have been entitled to, if the same had occurred 
in his lifetime.* The clerk is required by law to reside perma- 
nently in his district, and to give personal attention to his duties 
on pain of removal.® 

The marshal is the ministerial officer of the court. His duties 
are similar to those of a sheriff.* He is appointed by the Presi- 
dent, by and with the advice and consent of the Senate, for a 
term of four years.® The marshal is required to reside within his 
district, and to give personal attention to his official duties.® The 
records of a district court are kept at the place where the court is 
held. When it is held at more than one place, and the place of 
keeping the records is not specially provided by law, they are kept 
at either of the places of holding the court, which may be desig- 
nated by the district judge.’ 

1 * Act of February 32, 1875, § 3 * marshal's death, his dep- 

Kev. .Stat. § 558. uties shall continue in office, unless specially 

^ Such deputy clerks maj be required to removed, and shall execute the same in the 
give bond, without affecting the legal re- name of the deceased, until another mar- 
sponsibility of the clerk for the acts of such shal is appointed and duly qualified ; and 
-deputy. Rev. § 796. their defaults shall render the marshal’s 

In case of the absence or disability of the sureties liable, as in the case of a deputy 
judges, the clerks are empowered to take clerk. Rev. Stat. § 7S9. 
recognizances of bail de bme esse^ where Any person injured by the breach of the 
^uch bail is demandable. Rev. Stat. § 947. condition of a marshars bond, may bring 

$. Act of June 20, 1874. suit thereon in his own name, and recover 

4 . Kev. Stat. § 788. his damages. Rev. Stat, § 784 ; Adler v. 

5 . Rev. Stat. § 779, 1767, 1768. ^ Newcomb, 3 Dill. (C. C.) 45. 

Before the m^shal enters upon his The judgment shall remain as a se« 
duties, he is required to give bond for the curity for future breaches, until the whole 
faithful performance of his duties, with two penalty has been recovered. Rev. Stat. § 
sureties to be approved by the district judge. 785. 

Rev. Stat § 783; Act of Feb. 22, 1875, § suit upon a marshal’s bond must be 
fS Stat. 333, ^ brought within six years after the right of 

He may appoint one or more deputies, action accrues, unless the party be under 
who are removable from office by the judge disability ; and then, within three years 
of the district court, or by the circuit court after the removal thereof. Rev. Stat. 
for the district, at the pleasure of either. § 786. 

® 7 ^ 6* Act of June 20, 1874, § - 1 Stat. 

The ac|)uty is an officer of the court, and, 109. 
fs such, liable lo attachment for not pay- 7. Rev. Stat. § 562, The proceedings to 
W'g moneys collected on an execution restore records in the United States courts 
in his hands. Bagley v. Yates> 3 McLean must conform to the act of Confess, ahq 
IS* 46$; U. S. tf. Mann, i Brbck. not to the State statute. Turner Nbvv; 
(C, C.j 9. man, 3 Biss. j[C. C.) 307. 
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4. Territorial Courts of the United StaUs. In the Territories 
of New Mexico, Utah, Washington, Dakotti, Idaho, Montana, and 
Wyoming, the judicial power is vested in a supreme court, district 
courts, probate courts, and in justices uf the peace.^ In Arizona 
the judicial power is vested in a supreme court and such inferior 
courts as the legislative council may by law prescribe.® 

5. Supreme Court of the District of Columbia, — The Supreme 
Court of the District of Columbia was established by act of 
March 3, 1863. It now consists of six justices. R. S. Supp , 
p. 279. With the exception of one justice, who is designated 
by the chief justice, the justices are appointed by the President of 
the United States, and hold their office during good behavior. 

6. Court of Claims, — The Court of Claims® con.sisls of a chief 
justice and four judges, appointed by the President, by and with 
the advice of the Senate.^ It is authorized to ha\e a seal with 
such device as it may order.® It holds <me annual session at 
Washington, beginning on the first Monday of December, and 
continuing as long as may be necessary for the prompt disposiliun 
of the business of the court. Any two of the judges may C(m- 
stitute a quorum, and hold a court for the transaction of business 
but the concurrence of three judges is necessary to any judgment." 
Members of either House of Congress are forbidden to practise in 
this court.® The court is authorized to appoint a chief clerk, an 
assistant clerk, a bailiff, and a messenger.® 

1 . Rev. Stat,§ 1907. ilting the claimants by affording them a 

The Supreme Court consists of a chief certain mode of examining and adjudicating 

justice and two associate justices, any two upon their claims. It was reejuired to hear 
of whom constitute a quorum- Their term and determine upon rl.iimh founded upon 
of office is four years. They are required any law of Congress, or upon any regula- 
to hold a term of court annually at the seat lion of an executive department, 'or ujjon 
of government of the Territory' Rev. Stat. any contract, expiess or implied, with the 
§ 1S64. Government of the United States. Origi- 

Every Territory is divided into three nally it was a court meiely in name, for its* 
judicial districts. A district court is re- power extended only to the preparation of 
quired to be held in each district of the bills to be submitted to Congress. In 1863 
'rerritory by one of the justices of the Su- the number of judges was increased from 
preme Court, at such time and place as three to live, its jurisdiction was enlarged, 
may be isrescribed by law ; and each judge and, instead of being required to prepaie 
after assignment shall reside in the district bills for Congress, it was authorized to 
to which he is assigned. Rev, Stat. ^ 1865. render final judgment, subject to appeal to 

The supreme courts and district courts this court, and to an estimate by the sccre- 
are empowered to appoint clerks who shall tary of the treasury of the amount required 
hold office at the pleasure of the court for to pay each claimant. This court being of 
which they are respectively appointed. The opinion that the provision for an estimate 
ministerial officer Is a marshal appointed by was inconsistent with the finality essential 
the President. to judicial decision.s. Congress repealed 

2 . Rev. Stat. § 1908. that provision. Since then the court of 

In United States v* Klein, 13 Wall, claims has exercised all the functions of a 

(U. S.) 144, Chief fusiiee Chase stated the court, and this court has taken full juris- 
origin of the court of claims as follows; diction on appeal ” 

“ Before the establishment of the court of 4 . Rev, Stat § 1049. 

claims, claimants could only be heard by 6. Rev. Stat. § 1050. 

Congress. That court was established in 8, Rev. Stat, § 1052, 

1855 ^he triple purpose of relieving ?. Act of June 23, 1874. 

Congress, and of protecting the govern- 8* Rev. Stat. § 1058. 

ment by regular investigation, and of bene- 9 * Rev. Stat. § 1053. 

m 
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7. Senate of the United States for the Trial of Impeachments. — 
The Constitution of the United States provides that the Senate 
shall have the sole power to try all impeachments. When sitting 
for that purpose, they shall be on oath or affirmation. When the 
President of the United States is tried, the chief justice shall 
preside ; and no person shall be convicted without the concurrence 
of two-thirds of the members present.^ 

COUSIN. — Any collateral relative, except brothers and sisters 
and their descendants, and the brothers and sisters of any ances- 
tor.® Anciently it was a term for any collateral relative.® When 
used alone “cousin” means cousin-german, or first cousin ; that 
is, one who has the same grandfather or grandmother.* The chil- 
<lrcn and grandchildren of a first cousin are first cousins, once and 
twice removed, and so on. Second cousins are those, collaterally 
I elated, who have the same great-grandfather or great-grandmother, 
and so on ; and the children and grandchildren of each bear the 
same relation to the other, once and twice removed.® 

1 . Constitution o£ the United States., art A testator gave legacies to several per- 
i. § 3. sons by name, describing each of them as 

Whart. Law Lex. a cousin, and then gave the residue to all 

A testatrix gave a share of her residuary such of his cousins as should be living at 
C'i^ate to her cousin Harriet Cloak.” She his death, and to all the children of such of 
had no cousin of that name; but she had his .said cousins as might have theretofore 
a married cousin Harriet Crane, whose died, or might die in his lifetime. The 
m3 iden name was Cloak, and also a cousin persons described byname were all first 
T. Cloak, whose wife’s name was Harriet, cousins; and it was hehi that ‘‘cousins ” in 
Kxtrinsic evidence was admitted to show the residuary clause meant first cousins, 
which was meant ; and it was held that Caldecott %>. Harrison, 9 Sim. 457. 

“ cousin ” might be understood in a popular 6. A bequest to second cousins includes 
>ense as the wife of a cousin. The share only those properly second cousins as de- 
WAS accordingly awarded to Harriet, wife fined in the text, and not all those who arc 
of T. Cloak. \Bmen^ t. y, dissented.) in the degree of second cousins, viz., the 
L, 7 m admitted that “cousin” was a sixth degree of consanguinity. It has been 
term of which the dominant idea w'as con- contended that it was a principle that the 
.sanguinity, but said, “ I think that, in term w'as inclusive of all who were of this 
popular language, the word does apply to degree ; but the contention was distinctly 
persons who are not related by consan- repudiated in In re Parker, L. R. 15 CK. 
guinity. In the present case we must either Div, 528; 28 W. R. 823. 
reject the name of the legatee, or else give In this case the testator gave one-third 
a secondary or tertiary signification to the of his property to his first cousins, and 
word ‘ cousin.’ I think the latter the more two-thirds to his second cousins. It was 
correct course.” In re Taylor, L. R. 34 decided that “ first cousins ” meant cousins- 
Ch. Div, 355 ; s. c., 56 L. J. R, N. S. Ch. german and that first cousins once rc- 
* 7 , 3 * ^ moved were not included in the term 

8. Litt. §5 389, 660, Adams’s Gloss, “ second cousins.” Sir George yessel^ M. 

^ htre Parker, I^ R* 15 Ch. Div. 528. who delivered the opinion of the court, 

Where a bequest is to “cousins” simply, said, “The term ‘second cousins’ has a 
in the absence of any thing to^ explain the well-known, definite meaning : it means 
testators meaning, first cousins only are persons having the same great-grandfathers 
entitled. Stoddart Nelson, 6 D. M. & and great-grandmothers. The relationship 
0 . 08 ; btevenson®. Abingdon, 31 Beav. 305. is a perfectly well-known and perfectly 

A gift to “ all my first cousins, or cousins- well-settled relationship. There nevet was 
german, does not extend to a first cousin any doubt about its meaning suggested by 
once removed, who in fact, a cousin in anybody that I am aware of. Why should 
the second degree, though not called a the meaning of it here be altered without a 
wond cousin, as being ofthe second class context? ft is one of the first principles 
^ persons to whom the appellation is given, of construction that there shoutd be no 
oanaerson v, Bayley, 4 M, & C, 56. alteration in the proper sense o( .words 

m 
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of il.iira,^cs tui tlic breach of a covenant, or promise made in 
wntin^ under sea'..’ 

It IS one of the Imvia fonnaia of the register, and is said some- 
ttme.s to be a concurrent remedy with debt, though never with 
assumpsit, and is the only proper remedy where the contract is 
under 'seal, and the damages are unliquidated in nature, the con- 
tract bein.," uniler seal.® 

n. Natare of the Action. — i. Gcnfrally. — Covenant can be 
li'aintained only upon a writing under seal ; and, if a contract is 
unattested In' a seal, or is underwritten, redress for non-performance 
IS by debt or assumpsit, according to the subject-matter,® 

In covenant there must be a breach of some covenant contained 
in the instrument in suit, before an action can be maintained and 
if there has been a breach of any of the covenants in a deed, the 
|c untilf may maintain an action in covenant, although the instru- 
mmt Is so defectively e.vecuted on his part that only assumpsit 
can be maintained against him.® 


h un Itr a Tht iattci pait of 

tnih dm '■ion ^\a^ i Mpprfuccl of by 
J/. A\ in /< i*uktr, L, R. 15 Ch. Du. 
;2S, iS \V. R 

the to testatrix’s 

Hunid umsins ot tlu name of S., and she 
had no sf lond t ousin-s, but had three first 
tons 11 IS oikr untuvecl, two (/f whom sui- 
vivtdt and the thiid had died lea\ing chil- 
dren, It was held that the two snrvnors 
and the children of the third took, to the 
txclusion ot the childien of the !»ur\i\ors, 
who wtie of the degue of second coubins, 
on the ground that it was \ery common for 
people to tall chiidien ot fust tousins, sec- 
ond cousni',, blatle Fook, 0 Sim. 3S6. 

But, as a rule, a first cousin once removed 
IS Hot tntitletl to shaie in a fund be<{ueathed 
to St. com! cousins, Those only w ho have 
tuhtr the same gieatgiandtather or the 
same great-grandmother, are second tousins 
to each other.” Corp. of Bridgenorth r». 
t'ollms, 1$ Sim. 541. 

Under a l^equest to testator’s first and 
second cou-«>iiH and the children of his 
kinsman (J. C., which children were his first 
cousins twice removed, all persons related 
in the degree of second cousins were ad- 
mitted to take, in^ Charge r. (ioodjer, 3 
Kuss, 140. See this case remarked on in 
/» ft Barker, L, R. 15 Cb, I)iv. 538; zB 
W,R.853. 

h Burrill’s L. Diet. 397, See i Archb. 
Msi /Viw4f, 250; I Chitty, PI. 115; Brown 
on Actions, 353; 2 Bouvier’s Inst. 355, § 
3443; MeVoy V. Wheeler, 6 Port. (Ala.) 
aoij Tribble rt Oldham, 5 J. J. Marsh. 
(Ky.) 137; Ludlism Wood, 2 N- J. L. 
(I Penn.) 55; Bildcrback v. Pouner, 7 
N. J. L. iz Halst) 64 ; Gale Nixon, 6 
Cow.fN. y.) SS; Vkary®^. Moore, 2 Watts 
(Pa.), 451 ; 8. c., 27 Am. Dec. 3235 Moore w. 


Jones, 2 Ld. Raym. 1536; Lea v. Luthell, 
Cro. Jac. 560. 

2 . 2 Bouv. L, Diet. (14th ed.) 405, tit. 
Ccrocmnt ; i Chitty, PI. it 2, 113; Fitzher- 
btit, Nat Brev. 340, 2 Stephens’ Kisi 
Piim, 1058. 

8. MeVoyz'. Wheeler, 6 Port (Ala.) 201. 

When Covenant lies. — By the common 
law, an action of covenant cannot be main- 
tained except on an instrument sealed by 
the party, or by his attorney duly author- 
ized. Tribble v. Oldham, 5 J. J. Marsh. 
(Ky.) 137; Ludlum ik Wood, 2 N. J. L. 
(I Penn.) 55; Bilderback v, Pouner, 7 N. J. 
L. {2 Halst) 64; Gale v. Nixon, 6 Cow, 
(N. Y.) 445; Davis v. Judd, 6 Wis.85. 

Covenant lies, generally, where the cov- 
enantor has done an act contrary to his 
agreement, or fails to do or perform that 
which he has undertaken. 4 Dana Abr. 
115. Covenant also lies where the cove- 
nantor does that which disables him from 
performing his contract. Heard v. Bowers, 
23 Pick. (Mass.) 4555 Hopkins v. Young, 
II Mass, 302; Grebert-Borgnis v, Nugent, 
L. R. 15, Q. B. Div. 85 ; Scot v. Mayn, Cro. 
Eliz. 449 

Kentucky Statute. — By a statute of Ken- 
tucky, passed in 1812, it is provided that 
all writings thereafter executed without 
seal, stipulating for a payment of money, 
or property, or for a performance of any 
other act, duty, or duties, shall be placed 
upon the same footing with sealed instru- 
ments containing like stipulations, a»’d 
shall have the same force and effect ; and 
the same species of action may be founded 
upon them as on the sealed instruments# 
Hughes Parks, 4 Bibb (Ky.), 60. 

4 . Merriman ». Bush (Pa.), 8 Cent. Rep, 
87. 

5 . See Poor Directors v. HoFadden, 1 



lYature of the Actioxt. 


CO I T XJ XT, 


Form of AetioiL 


Though an equitable dcfciuc ’s tidmi^Hblc ill an at lion of c<(V- 
enant, yet, as to the it is str ctl\ a le^a! action.^ 

2. Form of Action , — An action :ii tliu nature of waste wiJl lie 
against a lessee of a mine lor an ir^jy the reversion, hj the 
removal of a hairier or bounJar\ I etwee . and an aohtinlng mme, 
although the act compainel ol ru^>* also he the ^a!)k'ct of ui 
action tor the breach of express uKcnant 

A paiol agreement In fjie pait\ t j a it>venaiit li aaive the | *. • 
formance of a certain part of the covenant by tliC othei part\. 
not such an alteration of tlie contract as air lei "er 
a change in the form of a:lioiu® 

Where, in an agiecment under seal iha* uiUslnatiiu a bihULn^. 
it is stipulated that no extra chargCN -h nl ' e m \ a* tni i>t i ttnn.s 
unless agreed on in writing, and the ]v < c tne tin- «» \ n* r u sci \ - 
ing the right to make them, com^ eu--atai^ tuc m ej t.ituac, 
the remedy for the recovery of the ad.fl m \il exo ut uu i 
inereby is" held to be in covenaot oii * t v m i iint . i 

assiimpsitA 

When A., by a deed under scab gave and ^ranted ujPo H, to 
take effect at his death, *‘the sum ot five bun n*eo oollars, to ii ue, 
hold, and enjoy all and singular the said sum ui ti\e huudieel < o’, 
lars, to the said li, his exetuUirs, etc./’ and then warrants d the -aid 


(Irant, Cas. (Pa.) 230; S«,hu(i 1 Uik».1(h-* 
McBrule, 22 Pa. M. (lo Han ) 215 

1, Ltihigb Vojl] a Sd\, i o.r, luilaii, 57 

..I 

Agreemtnt for Sido of X<iiid. — .% n a< tii»n 
« . lovin.ua upon arikiis o) a^p<cmiou li>r 
l!u* m 1<« <jf laml, lu iwoor tue puuhast* 
uiotKv, 111 Liim an t.(|uitalik prnv.triling 
to iu n|KNpttiti< pfriorniamt ot the* urn 
tr.ta, and jn p/ivrnud h\ the vinit eeju ti- 
ble piinwipk'i. Xicul t. <'an, 35 Pa. st. 

2 , M.i]kci V, Kfnrkk, 13 1 M» iSS; ^ < , 
17 f.n 44 J 23 H* j ♦ <’• P* 

S, McCombs V. Mi K(*niian, 2 W att-". ^ s. 
(Pa ) 210; N. r, 37 Am Du J;o; 

Modifying Agrooment by Farol. — W htn e 
thete In an oral agirtment ilu* 

oriiitmal covenant in an usNcntul pomt, to 
lake advantage of such oral agrceinuU, the 
covenant imiNi 1^ abandoned, and an action 
brought m asNumpMt. Lehigh t*oal A* Nav. 
Co 7# Harlan, 27 Pa. St. 429 s .Shervun . 
Kuiland A 15 . R. R. Co., 24 Vt» 347. 

4 . Shaerfer t , HeiNcnl>erg, 47 W. St. 500. 

CJotttract to do Work.-— VV ha e X unc- 
junted ivith B. to build and complete a 
certain hous,e, according to specificatioius, 
lor a specified price, u ithin a s^|>ecifit.d time, 
and the parties further iovenanted, that in 
case B. directed any more work to lie done 
than was mentioned, he should pay A. what 
It should be worth on a reasonable vaJua* 
tion, it was Mdi that time wav not of the 
essence of the contract ; that A. could rc- 
4 C, of L.-— 50 


unu b»r tlu* \unk nKui nt i-htd. notwvnif 
standing it n.u mu bn -.bu} uahm tin t ii ) 
s.ituhcd; liut It was m*i ntu ■^Nirvth.u lit 
slimihl pHKun an tstiniite loU'inadcMt 
the v.dm t»t th<. tvliauink )»tion )/rng ^ 
ihi awtiou; and but uneiunt, ,vui n t 
a'-NUinnsit, w.in tiu piojui nnm 1 1 .1 ♦ i 
in oiikr to KtfHtr hn ilu uvtii auik. 
K.uusbnrj ^ MD alui , 3 (u 1 tV! i ;|i, 
Com/to, LUmakti t. jiaikna i jr I . 
C’o , b VV’atm A s ( p,t 143? 

VVl.t R an .igrt t uu nt umit 1 Ht .i» j * .i i 
fiv the t niNtuK lion, bv tin plnnUff, 01 .* 
Mtamuignu foi tin dvUndantN w thin a 
certain nnux "‘unaumlibH* u(u«kotN unh 
twpiuV’ nid tin ikkndanls’ » muunl t » 
p.tv b)r ihv NAim In inNtdmtnts ituiuio 
jK'riods .ntUf the tomimnanm nt and »«tnj 
pletion of tiu woik, and an iinRoidalxt 
accident happemd bv wbuh the lompictioo 
of the work was delavtd, and iht tune loi 
{wrformaiue was enlargul !iv paiol, it uas 
ArlJ that the plaintiff must jnoiud In 
covenant, amt that he tannoi maintain .lu 
action of assunipNit, although the tiU'.c ut 
action should happen after the time for f>er 
fonnim e has exinicd. (Ircen r Kulx in, ^ 
Whan. (Pa.) Ji|. 

All agreement to jveilorm ceitani uoik 
within a bndtmi time, under a tenam )>cn. 
ally, has Iwtn held not a liquidation of the 
damages which the {larty r to pay for the 
breach of hk covenant. Ta>loe «. Sandi- 
ford, 20 U. S. (7 Wheat.) 13; bk. 5, L. c«i 



Ufature tlie Action. 


COVENANT. 


HectioiL 


sum of five hundred dollars, to take effect at his death, to the said 
H , his executors, etc., the court held that an action of covenant 
lay, on this instrument, against the administratrix of A., though 
debt would also have lain.* 

EMctimi. — Covenant is the only remedy where the liability 
•, created by an agreement under seal; but where the law creates 
the liability independently of the covenant, an action on the case 
m also be maintained.® And where the obligation under seal is 
not direct, collateral merely, and where the damages are unliqui- 
dated, covenant is the peculiar remedy, and debt will not lie.® 
When money is secured by an instrument under seal, to be paid 
in instalments, and they are not all due, no action but covenant 
will lie, unless there be a penalty which becomes due on the non- 
it.ij-ment of any one instalment, in which case debt will lie for the 
lonalty.'* 

(■o\enant lies only between parties privy to the contract.® 
Where the covenant creates the liability, no action but covenant 
> an bo maintained ; but where the law creates a liability, inde- 
lienilent of the covenant, an action on the case may also be 
maintained.'* 


1. Wilvjr, 3 Iiul. (V. C.) L. 

.'•1 

8. fuckkv Kowzet, I A. K. Maisb. 
U\ i 295. 

8. SteTcral Comantors. — hcie se\ cral 
bind themse]\ei», or some one 
oT them, to i)ay a certain feuni of raonej, 
i.i action of debt cannot be maintained 
.14 mist one of them only. Hannon r*. 
Matthews, 2 Dowl. N. S.'Hail, 31S. See 
iIh/) Montague v. Smith, 13 Mass. 405; 
Tikston V, Newell, 13 406. 

And when a lease was made b\ seveial 
of a house, reser\ing rent to each 
5 II proportion to his interest, and there was 
i uivcnam on part of the lessee that he 
wMuld keep the premises in good lepaii, 
and ‘.uriender them in like re]>aii, this 
< uienant was held to be joint as respects 
The lessors, and that one of them (or two 
sepresentingl cannot maintain an action 
in covenant for the breach of such cov- 
Liunt by the iesi,ec. Calveit r, lliadlev, 
57 S. {16 Ifow.) 580; bk, 14, L. ed. 

10% 

4 . Windsor Clover, 2 Sannd. 303, note b. 

Wliert Debt S* payable in Instuments. 

But it ih said that where the sums paya- 
ble at different times are independent sums, 
and not instalments of a larger sum, debt 
as well as covenant- See Comyn, Dig. 
tit. Aetmrtt F. 

Where part of an entiie sum due on a 
MSAled instrument is payable by instalments 
at fixed periods, and the residue in sjiecific 
artides on demand, covenant will lie for 
the instalments, although there has been 


no legal demand of the specific articles, 
Stevens i, Chambeilain, i Vt. 25. 

5 . Action on Covenant by Assignee. — 
Thus, a peiaonal covenant cannot be set up 
in a suit by the assignee of the covenantor 
01 covenantee. L\ on v. Pai ker, 45 Me. 474. 

But wheie the"* covenant luns with the 
land, the action may be bi ought by an 
assignee. 2 Bouv. Inst. 356, § 34^5. See 
vt/ra^ Kinds of CovfcN^Nis. 

6. Luckey v. Row zee, i A. K. ^larsh. 
(K^) 295. ' 

when Covenant the Only Action. — 
Wheie tenants in common of a water- 
course, clam, and several mills, made paiti- 
tioii, and mutually covenanted to keep in 
repair certain portions of the clam respec- 
tively, it was held that an action by one 
against the other for failure to repair 
should be covenant, and not case. Wilbur 
V. Brown, 3 Denio (N. Y.), 356. 

A person w*ho has been compelled to 
pay monej, in consequence of a breach of 
covenant by another, may recover it back by 
action of covenant, or assumpsit. Douglas's 

Waei, Anth. (N. Y.) 130. 

The evidence of a contract, to warrant a 
slave hoimcl, consisted of an unsealed 
writing, executed since 1812, in Virginia. 
It was held in a suit brought in Kentucky, 
that the wiitmg, though made, and, accord- 
ing to its face, to be performed, in Virginia, 
came within the Kentucky Act of 1812, 
relating to written instruments, and that 
covenant, not assumpsit, was the 
priate remedy upon it. Steele v. Curie; 
4 Dana (Ky.), 3S1:. 



Wliea Hamtaiuable. 


C017.XJX7: 


In General. 


An action of debt will n be Mpon articles of a^Teement to pa> 
a certain sum in bank note>*>, lor they are not mone\. The action 
should be covenant, in which the plaint ilf can recover hij? reil 
damages, according to the value of the bank note^.* 

Covenant, and not assumpsit, snoua! be bron.^i)t tf> enforce the 
liability of one wh<* assigns a specially b} an indoi cement under 
seal.^ 

in. When Maintainable. — i. Ic — Covenant can be 

maintained only upon a writing luuier scab*^ and a^anist a person 
who, by himself or s(»me other per'.on diJy autlu^rue 1 , acting in 
his behalf, has exccutial a deea under seal** But the covenant 
must impose an affirmative obh^at’on.”' 

In the ca^e ot covenant under scab the action i f covenant nj i\ 
be maintained, whether siich covenant becontanKdi in a decd-ptfd 
or an indenture/* or he expressed on the Lice of the instrument, 
or im[)lied by law from the terms thereol, " 

1. St.on r ('un<\ei,r>X J <i H i pure \ lu toUa ic-tr i * 

j ^2 t ifUtCil I , f •%* 'b N 'nn-t “ l' n a .* I 

2. Snmti\i!le - Stcpluu^on, ^ a (unmn” ni "Nuppiit,” a’li Lc m t* ‘ 

Via) 2“*!. “htnetn o) CNtm uiki*»i t» m ('t n 

3 . \k\ - Whcckr, 6 l‘<»rt (Via f 20f i innui attn }i to 1 md. Vac , Jfa i.e ", 

Wtiea Covenant Uee — ) M\i;nani l.c«" tn 140 iSs; n « i N\\\ la 4. Rtp 

.in instiumtfU undo “"(nl, y,tneialK, uhtii 6. Stc 1 R(»l \*»i. 51’', pi. 40 

ihe M>M.nantur ha^ <hin< -lome act n»utrai\ Deed-Poll. — It has betn ’"an! thit n 

to hi!s ^ential ui tajkd to pci ttthnual Uitioii ot ootuant cannot la* 

tonu that h In has uiukitaktn, 01 cha^ inainlaintd .igainst a grantee in a deed- 
*h.U uIulIi doalde^ iiim tumi peitoimin^ poll, lieiaust he <hd not seal the deed, 
hjs torn I ait, which lu has umleitakcn. In Hinsdale Uumphrev, 15 konn. 432: Nu 
a case ot riiipiocal lovenaiits, the '"aim gent * Rik*), t Mete. (Mass.l 167; s. 

1 ale applies to the i m eiuntee. .See Heaid 3^ Am Newell v. Hdl, 2 Meii. 

Ihiwtrs, 23 Pick. (Ma^s! 455; Ilopkiiis (Mas-".) iSo; (ioodwm t'. (lillwit, 9 Ma-'S. 
X. Vmini*, n Mas". 302; tiuheit-Uoigms 510; Atlantic Uoik Cu. r*. Leavitt, 54 N. V. 

\u4int, L. R 12 ( 2 - It Idv.Ss, Scot c. 35* 5S; Mauler. Wea\tr.7 Ra.St.329j.lohn- 
Ma\n, (’10. r.li/. 4p); 4 Dana A! u 115. so» Muz^v, 45 Vt. lUu nett r. L’\ nth. 

Written Obligation, — Debt 01 cotenant s llain. A C. 5S9. l»ut acontiai) duttinic 
Is the appirtpnate lemoilv on a wilting ob- has been held m New Jttsev in a welbion- 
I 4ator\. Freiuh Tuii'stall, llempsf. sidcred tase. Ste Finely r, Simpson, 22 
V. C. 204, N. J. L 12 Zab.) 331 ; s. c., 53 Am. Dec. 252 

Covenant is the onU remech whtie tlie A statute in Pennsylvania, passed Apid 
habiHtvis created liv an agreement under 22, 1S50, gi\es to the owner of a giound* 
sea! ; but when the law cicates the Habditv rent the rernedv In action of covenant, 
indtti>endentlv of the covenant, an actum whether the preinHCb out of which the lenl 
on the case «ia\ abolie niaintainefl. laickev issues be held by deed-poll or otherwise. 

? . Kow/ee, I A. K, Marsh, (Kv.) 295, ‘ In those of the States of the rnioti 

An action foi a breach ot covenant must where the tmnmon law still prevails, it is 
he jmisecuted in the name of the leal party held that the action on the grantm’s co\c- 
ni interest,— the person entitled to the iiant in a deed-poll must be assumpsit, since 
damages. Sinkei r*. Floyd, 104 Ind. 291 ; the ai»i cement or covenant is not one under 
s. i , 2 West. Rep, 2 iS. his seal, — Hm^^dale c*. Humphrey, 1 5 Conn. 

4 . See Hasssett r*. Jordan* i Stew. (Ala.) 432; Nugent v. Riley, t Mete. (Mass.) 117 ; 

332; Somerville v, Stephenson, 3 Stew, s, c., 33 .\ni. Dec. 355; Newell v. Hill, 9 
(Ala.) 271 ; Powers?. Ware, 2 Pick. (Mass.) Mete. (Mas.s.) iSo; Goodwin v, Gilbert, 2 
451; Belize. Curtis, 2 N. J. L. (i Penn.) Mass. 510; Maule Weaver, 7 Pa. St. 
142; Pow'ell ?^. Clark, 3 N. J. L. (3 Penn.) 329;— but in all those States that have 
517 ; Rees V, Overbaugh, o Cow. (N. Y.) adopted codes, the common-law distinction 
746; Vicary Moore, 2 Watts (Pa.), 451 ; has passed away with the abolition of all 
s. c., 27 Am. Dec. 323; United States z, forms of actions. Atlantic Dock Co. r. 
Brown, i Paine. C. C. 422. Leavitt, 54 N* Y, 38. 

5 . Beatrxetion. — A covenant 7 . See Frost v, Hammond, 2 Cai. (N. Y.) 

m 



Mature of the Action. 


COVENANT, 


Election. 


sum of five hundred dollars, to take effect at his death, to the said 
B., his executors, etc., the court held that an action of covenant 
lay, on this instrument, against the administratrix of A., though 
debt would also have lain."* . 

3. E/ecttm. — Coyenmt is the only remedy where the liability 
'^s created by an agreement under seal; but where the law creates 
the liability independently of the covenant, an action on the case 
may also be maintained.^ And where the obligation under seal is 
not direct, collateral merely, and where the damages are unliqui- 
dated, covenant is the peculiar remedy, and debt will not lie.® 
When money is secured by an instrument under seal, to be paid 
in instalments, and they are not all due, no action but covenant 
will lie, unless there be a penalty which becomes due on the non- 
payment of any one instalment, in which case debt will lie for the 
penalty.'*' 

Covenant lies only between parties privy to the contract.^ 
Where the covenant creates the liability, no action but covenant 
can be maintained ; but where the law creates a liability, inde- 
pendent of the covenant, an action on the case may also be 
maintained.® 


1. Taylor v, Wilson, 5 Irecl. (X. C.) L. no legal demand o£ the specific articles. 

214. Stevens v. Chamberlain, i Vt. 25, 

2 . Luckey v. Rowzee, i A. K. Marsh. 5 . Action on Covenant by Assignee.— 

(Ky.) 295. " Thus, a personal covenant cannot be set up 

S'. Several Covenantors. — Where several in a suit by the assignee of the covenantor 
covenantors bind themselves, or some one or covenantee. Lyon v. Parker, 45 Me. 474. 
of them, to pay a certain sum of money, But where the covenant runs with the 
,aii action of debt cannot be maintained land, the action may be brought by an 
against one of them only. Harrison v. assignee. 2 Boiiv. Inst. 356, § 34^.5. ’ See 
Matthews, 2 0 owl. N. S.'Bail, 318. Sec ////>«, Kinds of Covknant.s. 
also Montague zk Smith, 13 Mass. 405; 6. Liickey z\ Rowzee, i A. K. Marsh. 

Tileston v. Newell, 13 Mass. 406. (Kv.) 295. 

And when a lease was made by several tVbea Covenant the Only Action.— 
owners of a house, reserving rent to each Where tenants in common of a water- 
in proportion to his interest, and there was course, dam, and several mills, made parti- 
a covenant on part of the lessee that he tion, and mutually covenanted to keep in 
would keep the premises in good repair, repair certain portions of the dam respec- 
and surrender them in like repair, this tively, it was held that an action by one 
covenant was held to be joint as respects against the other for failure to repair 
the lessors, and that one of them (or two should be covenant, and not case. Wilbur 
representing) cannot maintain an action v. Brown, 3 Denio (N. Y.), 356. 
an covenant for the breach of such cov- A person who has been compelled to 
enant by the lessee, Calvert v. Bradley, pay money, in consequence of a breach of 
57 U. S. (i6 How'.) 5S0; bk. 14, L, ed. covenant ty another, may recover it back by 
10%. action of covenant, or assumpsit. Douglas's 

4 . Windsor?/. Cover, 2 Saiind. 303, note b. Waer, Anth. (N. Y.) 130. 

Where Debt is payable in Instalments. The evidence of a contract, to warrant a 
— But it is said that where the sums paya- slave .sound, consisted of an unsealed 
3 )Ie at different times are independent sums, writing, executed since 1812, in Virginia, 
and not instalments of a larger sum, debt It was AeM in a suit brought in Kentucky^ 
lies as well as covenant. See Comyn, Dig. that the writing, though made, and, accord- 
tit, Actmt^ F, ing to its face, to be performed, in Virginia, 

Where part of an entire sum due on a came within the Kentucky Act of 1812, 
sealed instrument is payable by instalments relating to written instruments, and that 
at fixed periods, and the residue in specific covenant, not assumpsit, was the 
articles on demand, covenant will lie for priate remedy upon it, Steele z/, durleu 
the instalments, although there has been 4 Dana (Ky.), 381. 

. 466 



'When Maintainable. 


COVENANT. 


In General. 


An action of debt will not lie upon articles of agreement to pay 
a certain sum in bank notes, for they are not money. The action 
should be covenant, in which the plaintiff can recover his real 
damages, according to the value of the bank notes. ^ 

Covenant, and not assumpsit, should be brought to enforce the 
liability of one who assigns a specialty by an indorsement under 
seaL^ 

ni. When Maintainable. — i. In General. — Covenant can be 
maintained only upon a writing under seal,® and against a person 
who, by himself or some other person duly authorized, acting in 
his behalf, has executed a deed under seal.^ But the covenant 
must impose an affirmative obligation.^ 

In the case of covenant under seal, the action of covenant may 
be maintained, whether such covenant be contained in a deed-poll 
or an indenture,® or be expressed on the face of the instrument, 
or implied by law from the terms thereof.*^ 

1 . Scott V, Conover, 6 N. J. L. (r Ilal^t.) creating a purely negative restriction is not 

223. enforceable; coVenants must “touch and 

2 . Somerville v. Stephenson, 3 Stew, concern" or “support,” and be for the 

(Ala.) 271. “benefit of the estate;” unusual incidents 

3 . MeVoy V. Wheeler, 6 Port. (Ala.) 20t. cannot attach to land. Norcross v. James, 

When Covenant lies. — Covenant lies on i.^o Mass. 1S8; s. c., i New, Eng. Rep. 337. 

an instrument under .seal, generally, when 6. See i Rol. Abr. 517, pi. 40. 
the covenantor has done some act contrary Deed-Poll, — It has been said that the 
to his general agreement, or failed to per- technical action of covenant cannot be 
form that which he has undertaken, or does maintained against a grantee in a deed- 
that which disables him from performing poll, because he did not seal the deed, 
his contract, which he has undertaken. In Hinsdale v. Humphrey, 15 Conn. 432 ; Nii* 
a case of reciprocal covenants, the same gent v, Riley, i Mete. (Mass.) 167 ; s. c., 
rule applies to the covenantee. See Heard 35 Am. Dec. 355 ; Newell v. Hill, 2 Mete. 
V, Dowers, 23 Pick, (Mass.) 455; Hopkins (SlaSsS.) 180; Goodwin v. Gilbert, 9 Mass. 
V. Young, ir Mass. 302; Grebert-Borgnis 510; Atlantic Dock Co. Leavitt, 54 N. Y. 
7'. Nugent, L. K. 12 Q. B. Div. 85; Scot v. 35,38; Maulez/. Weaver, 7 Pa. St.329; John- 
Mavn, Cro. Eliz. 449; 4 Dana Abr. 115. son v. Muzzy, 45 Vt. 419 ; Burnett Lynch, 

Written Obligation. — Debt or covenant 5 Barn. & C. 589. But a contrary doctrine 
is the appropriate remedy on a writing ob- has been held in New Jersey in a well-con- 
ligatory. French v. Tunstall, Hempst. sidered case. See Finely v. Simpson, 22 
C'. C. 204. ^ N. J. L. (2 Zab.) 331 ; s. c., 53 Am. Dec. 252. 

Covenant is the only remedy where the A statute in Pennsylvania, passed April 
liability is created by an agree’ment under 22, 1850, gives to the owner of a ground- 
seal ; but when the law creates the liability rent the remedy by action of covenant, 
independently of the covenant, an action whether the premises out of which the rent 
on the case may also be maintained. Luckey issues be held by deed-poll or otherwise. 

7'. Kowzee, I A. K. Marsh. (Ky.) 295. ' In those of the States of the Union 

An action for a breach of covenant must where the common law still prevails, it is 
be prosecuted in the name of the real party held that the action on the grantoPs cove- 
in interest, — the person entitled to the nant in a deed-poll must be assumpsit, since 
damages. Sinker v. Floyd, 104 Ind. 291 ; the agreement or covenant i.s not one under 
s. c., 2 West. Rep. 3 r 8 , his seal, — Hinsdale v. I lumphrey, 15 Conn. 

4 . See Bassett r. Jordan, i Stew, (Ala.) 432; Nugent v. Riley, t Mete. (Mass.) 117; 
353; Somerville v. Stephenson, 3 Stew. s. c., 35 Am, Dec, 355; Newell zf. Hill, 9 
(Ala.) 271 ; Powensz/. Ware, 2 Pick. (Mass.) Mete. (Mass.) 180; Goodwin Gilbert, 2 
451 ; Bell V. Curtis, 2 N, J. L. (i Penn.) Mass. 510 j Maule «/. Weaver, 7 Fa. St. 
142; Powell z/. Clark, 3 N. J. L, (3 Penn.) 329; — but in all those States that have 
517 ; Rees p. Overbaugh, 6 Cow, (N, Y.) adopted codes, the common-law distinction 
746} Vicary p. Moore, 2 Watts (Pa.), 451 ; has passed away with the abolition of all 

c. , 37 Am* Dec. 323; United States v. forms of actions. Atlantic Dock Co, xk 

Brown, i Paine* C, C. 433* Leavitt, 54 N* Y. 38. 

d, Negative Bestriotiom — A covenant t. See Frost 7'. Raymond, 2 Cai. (N* Y*) 
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Covenant will lie upon a sealed instrument, notwithstanding 
a parol enlargement of the time of performance, if the breaches 
assigned go only to the manner in which the work was done. 

Covenant will lie for the performance of something in futnro^ 
or when that something has been done ; ^ but as a rule, the action 
of covenant will not lie on a contract in prescnti,^ 

It is not essential that the word covenant occur in the instru- 
ment, in order to render the party executing it liable in covenant ,* ^ 
for covenants, like conditions, do not depend upon precise or 
technical words.'*' Whatever shows the intent of the parties to 

iSS; s. c., 2 Am. Dec. 22S; Kent v, Maule r. Ashmeacl, 20 Pa. St. 4S2 ; IJandv 
Welsch, 7 Johns. (N. Y.) 258; s. c., 5 Am. v. Cartwright, 32 L. J. Rep. (N. S.) Exch. 
Dec. 3^; Dorsev t'. Jackman, i Serg. & 2S15; s. c., 20 Eng. L. &. Eq. 374, — “cic- 
R. (Pa.) 42; s. Cm 7 Am. Dec. 61 1; An- mi&e,”— Sumner t'. Williams, 8 Mass. 201 ; 
drews v, Elli.son, 6 J. 13 . Moore, 199, 202, s. c„ 6 Am. Dec. 83 ; I 3 ruce v, F ulton Nat. 
note a.; Saltoune'. Houhtoun, i Bing. 433; Bank, 79 N. Y. 162; Williams v, Bunell, 
Sanipbon i\ Easterbv, 9 B. C. 505; s. c., i C.B. 402,429, — “yielding and paying,” — 

1 C. ic J. lOv * Kimpton Walker, 9 Vt. 191, — “giant. 

Pleading implied Covenants. — It has bargain, and sell,” — Hawk z/. McCullough, 

been held that implied covenants may be 21 111 . 220; Bush Cooper, 26 Mis.s. 599*, 
hct forth in the (leclaration in the same s. c., 59 Am. Dec. 270 ; Dickson Des’.rc, 
manner as if they were expreshed in the 23M0. 151; Blossom Van Court, 34 Mo. 
instrument. Grannis 7'. Clark, 8 Cow. 390; Gratz 7’. Ewalt, 2 Binn. (Pa.) 95. 
(N. V.) 36; Barney v. Keith, 6 Wend. N. Y. Compare Frost v. Raymond, 2 Cai. (N. Y.> 
55c. 1S8; Ilimtly V. Waddell, 12 Tred. (N. 

1 . Crane f. Maynard, 12 Wend. (N. V.) L. 32,— and other words of like character 

408. " and import. See Crouch v, Fowle, 9 N. 11 . 

2 . Sharington r*. Strotton, Plowd. 308} 222; Frost v. Raymond, 2 Cai. (N. V> 

Adams 7'. Gibney, 6 Bing. 666. 188; Mack v. Patchin, 42 N. V. 167; 

8. Sharington' v. Strotton, Plowd. 308; Adams t'. Gibeny, 6 Bing, 656. 

Powel V. Morgan, Finch 49. That the word “lease ” is equivalent to 

Matters in Presenti. — The action of “ demise ” in creating an implied covenant, 
covenant is said to be maintainable in has been held in some cases, — see Hamil- 
some cases, although the covenant relates ton v, Wright, 28 Mo. 199 ; Maule v, Ash- 
to matters in presenti, as where one cove- mead, 2 Pa. St. 482 ; Ross v, Dysart, 33 
nan ts that he is seised and has a good Pa. St 452, — and denied in others. Lovef- 
title. Browning?'. Wright, 2 B, & P. 13; ing 7'. Lovering, 13 N. H. 513; Tone 
W'otton V, Hele, 2 Saund. iSi b . ; Kingdon Brace, 8 Paige, Ch. (N. Y.) 597 ; Kinney 
7 ', Nottle, 4 M. & S. 53 ; Adams 7*. Gibney, Watts, 14 Wend. (N. Y.) 38; Mayor 7*. 
6 Bing. 656. See zn/ra. Covenant of Mabie, 13N. Y. 160; Sheets 7/. Selden, 74 
Seisin, and Breach of Covenant of U. S. (7 Wall.) 416, 423; bk. 19, L. cd. 
.Seisin. 166, 169; Williams 7*. Burrell, i C. B. 429^ 

4 . Randel t\ Chesapeake 8: Del. Canal Hart ik Windsor, 12 Mees. & W. 85. 

Co., I Har. (Del.) 151; Kendal 7*. Talbot, Although a deed contains an express 

2 Bibb (Ky.), 614 ; Bull 7'. Follett, 5 Cow. covenant, other covenants may still be 

(N. Y.) 170 ; Andrews 7\ Ellison, 6 Moore, implied. Roebuck 7'. Duprey, 2 Ala. 535; 
203. ^ Morris Harris, 9 Gill. (Md.) 27; Sum- 

5 . Davis 7». Lyman, 6 Coim. 252; New- ner v. Williams, 8 Mass. 201; Funk r*. 
comb 7', Presbrey, 8 Mete. (Mass.) 406; Voneida, it Serg. & R, (Pa.) 109; s. c., 14 
Mwrs 7K Burns, 33 Barb. { N. V.) 401. Am. Dec. 617, Compare Vanderkarr 7>, Van- 

Words implying a Covenant. — Among derkarr, ii Johns. (N. Y.) 122; Burr r-. 
the words and forms of expression from Stenton, 43 N. Y. 462 ; Merritt Closson,. 
the use of which covenants have been held 36 Vt 172, But a covenant will not be 
to be implied, are “grant,”— Granuis v, implied in the absence of language tend- 
Ciark, 8 Cow. (N. Y.)36; BaberT/. Harris, ing to a conclusion that the covenant 
9 Ad.8cE. 532,— “give, Kent®'. Welch, sought to be set up was intended bv the 
258; s. Cm s Am. Dec, parties. Booth 7;. Cleveland RoIIing'Mill 
266; Vanderkarr 7 A Vanderkarr, n Johns, Co., 74 N. Y. 15; Hudson Canal Co. v, 
(N. Y.) 122, Compare Allen Sayward* Pennsylvania Coal Co,, 75 U, S. (8 Wall) 

L Me. 227 : s. Cm 17 Am. Dec, 221 ; Dow v. 276; bk. lo, JU ed. 349, An express cove- 
ewis, 4 Gray (Mass.), 46S, — “ lease nant in a deed will qualify the generality of 
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bind themselves to the performance of a stipulation, may be 
deemed a covenant, without regard to the form of expression;^ 
and that construction is to be preferred which renders the whole 
operative.® 

an implied covenant, and restrain it so that instrument, if the plain intent would be 
it will not be held broader than the express thereby defeated. Schermerhorn v, Negus, 
covenant. Crouch t'. Fowl e, 9 N. H. 219; 2 Hill "(N. V.), 335; Cole r. Patterson, 25 
s. c., 32 Am. Dec. 350; Lynch 7'. Onon- Wend. (N. Y.) 456; Bottrell Summers, 
daga Salt Co., 64 Barb. (N."Y.) 558 ; Line 2 Young & J. 407. 

S'. Stephenson, 5 Bing. N. C. 183. The recital of an agreement in a deed 

New York Statute. — But by statute in only operates as a covenant when it is ap- 
New York no covenant shall be implied in parent from the whole scope of the instru- 
any conveyance of real estate in that State, ment that it was intended to so operate. 
See Kinney v. Watts, 14 Wend. (N. Y.) 38. Douglass v, Hennessy (R. I.), 3 New Eng. 
However, covenants are still implied in Rep. 525. Courts are hound in each case 
leases for years in that State. Mayor, etc., to ascertain the intention of an instrument, 
t;. Mabie, 13 N. Y. 158; Lynch Onondaga and give it effect accordingly. Douglass 
Salt Co., 64 Barb. (N. Y.) 558. v, Hennessy (R. L), 3 New Eng. Rep. 525. 

1 . Marshall 7'. Craig, i Bibb (Ky.), 379; Where a bond was given to secure a 
s. c., 4 Am. Dec. 647 ; Gardner v, Cosson, conveyance of real estate, in which an 
15 Mass. 504; Lovering v, Lovering, 13 agreement was set forth by way of recital, 
N. H. 513; Bull 7'. Follett, 5 Cow. (N. Y.) and the court held that an action in cove- 
170; Hallett 7;. Wylie, 3 Johns. (N. Y.) $5; enant would not lie on the agreement, 
Jackson 7'. Swart, 20 Johns. (N. Y.) 85; Huddle v. Worthington, i Ohio, 423. In 
Taylor 7^ Preston, 79 Pa. St. 436; Trutt 7/. Tomlinson v. Ousatonic Water Co., 44 
Spbtts, 87 Pa. St. 339; Rigby r'. Great Conn. 99, the words of recital in the con- 
Western R. Co., 14 Mees.& W.Sri ; Samp- dition of a bond given by the company 
son V. Easterby, 9 Barn. & C. 505. were, “ Whereas, the Ousatonic Water 

Covenant by Kecital. — A covenant ex- Company has, made, taken, and does here- 
pressed by way of recital may be as binding by undertake and agree;” and the court 
on the parties as though ex*pressed in the held th^Lt covenant would lie on the recital, 
formal part of the deed, — De Forest v. However, the court said if the words “ and 
Byrne, i Hilt. (N, Y.) 43; Horry 7/. Frost, does hereby undertake and agree” were 
10 Rich, (S. C.) Eq. 109. Compare Anon, stricken from the clause, the remainder 
2 Hawy, 127, — and will be binding upon all is manifestly nothing more nor less than 
the parties to the instrument, their privies the condition of the bond, and that in that 
in blood, in estate, and in law — Robbins 7'. case the plaintiff’s remedy would been 
McMillan, 26 Mias. 434 ; McBurney v. Cut- the bond. 

ler, 18 Barb. {N. Y.) 203; Jackson V. Park- Condition. — A covenant or condition may 
hurst, 9 Wend. (N. Y.) 209; Scott 7'. Doug- be created by the same words. Chapin v, 
lass, 7 Ohio, 227; Kaine v. Denniston, 22 Harris, ^ Allen (Mass.), 594; Parmlee v. 
Pa. St. 202; Rankin v. Warner, 2 Lea Oswego & S. K. Co., 6 N. Y. 80; Hatting 
(Tenn.), 302; Carver zk Jack.son, 29 U. S. v, Witte, 59 Wis. 285; s, c., iS N. W, Rep. 
<4 Pet.) 183; bk. 7, L. ccl. 761, 790; — but 175. 

strangers will not be bound by such recitals. When a covenant in form is followed by 
Whitaker z/. Garnett, 3 Bush '(Ky.), 402. a clause of forfeiture, it will be construed 
A party to a deed will not be bound by a condition. Ayer 7'. Emery, 14 Allen 
the recitals in the deeds through which he (Mass.), 69; Gray v. Blanchard, 8 Pick, 
derives his title. Wilkins v, Dingley, 29 (Mass.) 284; Moore 7». Pitts, 53 N. Y. 85. 
Me. 73; Griggs 7», Smith, 12 N. J. h. {7 In the construction of deeds, courts will 
Halst.) 22; Doe zk Shelton, 3 Ad. & E. always incline to interpret the language as 
265; Carpenter v, Buller, 8 Mees. & W. a covenant rather than a condition. fJal- 
209. labor V. Herbert, 1 17 III. i Co; s. c , 4 West. 

A party will not be affected by the rcci- Rej). 166; Board of Education 7'. Trustees, 
tals in a deed executed tinder judicial com- 63 111. 204, 

pulsion — McDougaldz'. Dougherty, n Ga. % Hulloway 7'. Lacy, 4 Humph. (Tenn.) 
570 — or by misrecitals — Lewen 7/, Mody, 468. 

Cro. Eliz. 137; «. c„ 3 Leon. 135, — espe- Construction, — In construing written in- 

dally where they are impertinent and irrel- struments, that construction is to be pre- 
evant. Lewen Mody, Cro. Eliz. 127 ; ferred which renders the whole covenant 
s. c,, 3 Leon. 135. operative, — Randcl v* Chesapeake ^ Del 

But the recitals in a deed will not be Canal Co., i Har. (Del.) 134,-- and gener- 
permitted to control the operation of the ally the interpretation should be in accord- 

m 
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has been held that it is not necessary that the covenantee 

emniri^ j reasonable sense of the words have held “ and ” to mean or,’* and vke 
'>6 A Paveyz'. Burch, 3 Mo. 447 ; s.c., I'ersd^ in order to effect the manifest intcn- 
Killian r*. Harshaw, 7 tion of the parties. White tu Crawford, 
o TV 497 ; Rogers z\ Danforth, 10 Mass. 1S3 ; Jackson v. Topping, i Wend, 

son Tp 289; Thorns Wil- (N. V ) 38S ; s. c., 19 Am. Dec. 515. And 

The 442. they have omitted altogether words which 

tained l^he parties, as ascer- were repugnant to the other parts of the 

eiiforc d instrument itself, will be instrument and to the manifest general in- 

]v wiVu consistent- tent of the paities. Worthington Hylyei, 

h>anc^ ‘"®^ules of law. Mulford Le 4 -Mass. 196; White t/. Gay, 9 N. H. 126; 
*' fnd Ren worthy r. Tullis, s. c., 31 Am. Dec. 224; [ackson 7'. Clark, 

* . 90; Allen 7<. Holton, 20 Pick. (Mass.) 7 Johns. (N. V.) 217; State Trask, 6 Vt. 
s c S A "i^'racy, 48 Mo. 325; 355; s. c., 27 Am. Dec. 554; Fcrgu.son r*. 

-> Trthn. *®4; Jackson Myers, Harwood, ri U. S. (7 Cr.) 40S, 414; bk. 3, 

K' 388 ! 3 : L ed. 386. 38^ 

vfll#* a’ 22 vt. 98; Collins ?/. La- It has been /icid^ that where a covenant 

Vf -30; Roberts 7'. Robertson, 53 canm . . . ... 


ant 

lish ’-JO *431 ^unn 7'. Jing- or so unmeaning as to render the intention 

boroufth Wolfe?'. Scar- of the parties absolutely unintelligible, the 

o ClaA > Shore 7’. Wilson, instrument and cosenant will be void for 


0 ClaA u ’ snore 7*. Wilson, instrument and cosenant will be void for 

C B N Q iMumford v. Gething, 7 uncertainty. Musick 7 >. Sunderland, 6 Cal. 

??7-- 3s III. 387; 



make a 7.. * /r ^ assume to (3 Mow. 773 ; bk. 1 1, L. ed. 824. 

did^Lt ^ well-settled rule in the construe- 

Morsan r « ^ In Ji^f“’sdve.s. tion of covenants and other written instru- 

bk ^'3 Otto) ments, that where there is doubt or ambi- 

In con«tr^i , . g«ity» the construction should be mo.st 

sense is favorable to the party in whose favor the 

wary intentin^, 1° "’if® ^ f°"' “venantismade.and most strongly against 

WaLn is’ cal ia7‘^‘’Ta?k^’rr'”®T®®®^ t^® P?/‘y ™Posmg such covenant upon 
I Wencl tw v/ 37' J®=*^-so" ''• 7°PP‘"S> himself. Randel n. Chesapeake & Del. 
515. Co,,,i Har. (Del.) .54; Coffing r. 



'f: pa'im^v.: wa;;^n‘ins':‘c^./ir 

Burnet Ewing 7v Story, C. C, 360 

fallible’ stoSird^C 1® ® applies to exceptions 

take the^inltr^ent bVits Where a covenant will inure in several 
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not beins: a deed inter paries, contains a covenant with A. to pay 
B. a sum of money, it is doubtful whether B. could sue in his own 
name; because the covenant being with A., although for the 
benefit of B., and the contract being under seal, it wt)uld seem 
that A. should be the plaintiff/ for the terms of the express cove- 
nant invest him with legal interest.^ ^ ^ 

Where a person covenants with two other persons jointlv to 
pay a sum of money to one of them, they lake a joint legal in- 
terest, and must jointly sue upon the covenant/ 

In covenant for non-payment of rent, payable at dilferent tunes, 
a new action lies as often as the respective sums become due ami 
payable, and there is a breach of the covenant to pay/ 

If a party, by his covenant, charge himself with an iddigation 
possible to be performed, he must make it good unless its per* 


Hutchings 7'. Miner, 46 N. y. 45 (); Barlow s. c,, 20 Am, Rep. 3M ? * > All*, t. j. pM. 
z\ Myers, 64 N. Y. 41; reversing s. c., 3 But it will be otherwise whue the pioiniM' 
Ilun (N. Y.), 720; Hendrick T'. Lindsay, 93 was simply to in<lcmnUy. 

U. S. (3 Otto) 143; bk. 23, L. ed. 855. 2 . See Chaplin r. Canaila, S -sSo; 

A contrary doctrine prevails in Slassa- Fellows v, Cilman, Wend. Y.) U‘>; 

chusetts, except in cases of trust, agency, and Anderson 7', Martindale, 1 Hast, 407,^ 
the like. See E.vchange Bank of St. I^ouis Where A. and B. »i IhhuI to t ( <*«■ 

V. Rice, 107 Mass. 37 j s. c., 9 Am. Rep. i. ditioned to pay C.’s <iebts, and the hr»hU'i 
A promise to pay may be implied from of a promi.shory note, e.vetnted by < . lietoie 

the acceptance of a conveyance stipulating the date of the tiond, brought, on attiou tn 
to be subject to the payment of a specified assumpsit, on the monev < oxen.ints, .tgaiuM 
incumbrance, — Collins 7% Rowe, r Abb. Pr. A. and B., to recowr the amount ot the 
N. C. (N. Y.) 97; Binsse 7*. Paige, t Abb. note, the court ot Massaehusetts /tM the 
CtApp. Dec. (N.Y.) 138, note, — ora spcci- action could not be nuiintitumb See 
fiedsum. Dingeldein 7/. Third Ave. R. R. Johnson t*. Foster, 12 Mete. (Massd Kt; ; 
Co., 37 N. y. 575*, reversing s. c., 9 Bosw. Sanders r. Fillev, 12 Pi* k. tMass.) ^54. 

(N. Y.)79. Actioii under the Codes,— V it* fee the 

If the precise obligation incurred is idem codes, an actum ftn the bteacb ol u to\t 
tified by the promise, as in a covenant to nant must be piOHCCUtvd in the name ot 
assume and pay a designated mortgage the real party in interest j that is, the paits 


Hartley 7'. Tatham, 2 Abb. Ct. App. Dec. 3 . Amlerson t\ MaitimUk, f 
(X. Y.) 339; Ritter Phillips, 53 N. Y. Withers 7*. Birchum* 3 Ik A' t‘, 

586 ; affirming 34 X. Y. Super. Ct. (J. & S.) Wliere there are Several Coveuauteei, « - 
2^9 ; 35 id. 38$. Whcic a person tov cnaiited w iih the hh tot . 


239; 35 id. 38$. 

1 . Millard t\ Baldwin, 3 Gray 
4S4; Bird V. Washburn, 10 Pick. 


, 3 Gmy (Mass.), wardens, and vestrv of a t lunch 10 pay It* 
, 10 Pick. (Mass.) the rector nr wartlens a speellivd hiiai ot 


223; Sanders?/. Filley, 12 Pick. (Mass.) 554; monev, it was lield that neithei .*»rparatclv» 
Montague v. Smith, 13 Mass. 396, 404; nor the rector and wardens jtnmiy, vmiJd 
Watson 7'. Cambridge, 15 Mass. 2S6, mainlain an action <m the covenint, Imt 
Covenant for Benefit of Third Person, that the vestry should !«? joined with the 
Bnit on. — A. IS a trustee for B., and the rector and wardens; that is* that the action 
obligatory part of the instrument, and the .should be sued in the name of the parlies 
acknowledgment of legal responsibility, are with whom it was made. Motuague r. 

‘ Warde, i l^v. 235; Smith, 13 Mass. 405, See tluo Harrieon 

3 Bey. 139; Uwther v. p. Matthews, 2 Dowf. N. S. Bail, 318, 
u Thompson, Where all the members of a corporation 

3 « P. 149, note a; Anderson v. Martin- enter into a covenant for themaelvta iiid 

1 A 1 , heirs, that the corporation do certain thitiga* 

eA* they will all be bound in their liidividtia! 
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formance be rendered impossible by the act of God, the law, or 
the other party. ^ And a plaintiff cannot recover for a part per- 
formance, unless prevented by the act of the defendant, from com- 
pleting his contract.® 

Covenant is the proper action to be brought on a sealed guaranty ; 
and it is of no consequence to the maintenance of such action 
whether the contract is conditional, so that it is a covenant, and 
not a condition merely.^ 

Covenant may be brought on a sealed agreement that, in consid- 
eration of certain services rendered, and materials furnished on 
a farm, plaintiff should receive one-half the crops.^ Covenant lies 
on a sealed instrument between tenants in common of land,® for 
the wrongful dissolution of a partnership, by articles under seal; ^ 
for the payment of a stipulated sum of money, either by way of 
penalty or otherwise;'^ for a breach of an indenture of appren- 


1 . Dermott ?*. Jones, 69 U. S. (2 Wall.) 
T ; bk. 17, L. ed. 762. 

2. Krouse v. Debloi.se, i Cr, C. C. 156. 

3 . Congdon v. Read, 7 R. I. 576. 

4 . Patten 2/, Heustis, 26 N. J.L. (2 Dutch.) 
393; English V. Horner, 3 N. J. L. (3 
Penn.) 816. 

Agreement to share Profits. A cove- 
nant to pay a share of the crops for ser- 
vices and materials does not, fer st\ con- 
stitute a partnership or tenancy in common, 
and therefore covenant may be maintained. 
Patten v, Heustis, 26 N. J. L. (3 Dutch.) 

here two men enter into a contract to 
engage in any kind of business, one to fur- 
nish the capital and the other to do the 
work, and the profits or proceeds are to be 
shared equally, such agreement does not 
constitute a partnership. Moore v. Smith, 
19 Ala. 774; Randle v. State, 49 Ala. 14; 
Christian v. Crocker, 25 Ark. 327 ; Parker 
r*. Canfield, 37 Conn. 250; s. c., 9 Am. Rep. 
317 J Holloway v. Brinkley, 42 Ga. 22O; 
Smith V. Summerlind, 48 Ga, 425; Blue v. 
Leathers, 15 111 . 31; Holbrook r- Oberne, 
56 Iowa, 324 ; s. c,, 9 N, W. Rep. 291 ; 
Durnel t'. Stone, 30 Sle. 384; Holmes v. 
Old Colony R. Co., 5 Gray (Mass.), 58; 
Denny v, Cabot, 6 Mete. (Mas.s,) 82 ; Brad- 
ley V. 'White, to Mete. {Ma.ss,) 303 ; Beecher 
?'."Bush, 45 Mich. i88; Donnell v. Harshc, 
67 Mo, 170; Musser ?/. Brink, 68 Mo. 242 ; 
Kastman v, Clark, 53 N. H. 376; s. c., 16 
Am. Rep. 192 ; Lamb v. Grover, 47 Barb. 
(M. y.) 317; narrower 7 f. Heath, 79 Barb. 
(N. Y.) 33t; Putnam v. Wise, r Hill 
(N. y,), 234; s. c., 37 Am. Dec. 309; Cas- 
well V. Districh, 15 Wend. (N. Y.) 379; 
Chester zf. Dickerson, 54 N. Y, 1 ; s. c., 13 
Am. Rep. 550 ; Le^etr r/. Hyde, 58 N. Y. 
272; s. c., 17 Am. Rep. 344; Smith Bo- 
dine, 74 N. Y, 30; Richardson v. Hughett, 
76 N. Y, 55 ; s. c., 32 Am. Rep. 267 j Ea- 


ger z'. Crawford, 76 N. Y. 97 ; Burnett z/. 
Snyder, 76 N. Y. 344 ; s. c., 81 N. Y. 550 ; 
Lewis V. Wilkins, Phil. (Nf. C.) Eq. 303; 
Holt V. Kernodle, i Ired. (N. C.) L. 199 ; 
Reynolds Pool, 84 N. C. 37; s. c., 37 
Am. Rep. 607 ; Ambler 7'. Bradley, 6 Vt. 
1 19; Vinson 7/. Beveridge, 3 McA. D. C. 
597; Dry V, Boswell, i Camp. 329. Com- 
pare Autrey tk Freize, 59 Ala. 587 ; Parker 
V. Canfield, 37 Conn. 250; s. c., 9 Am. Re]>. 
317; Manhattan Bras.s and Manuf. Co. 7/. 
Sears, 45 N. Y. 797; s. c., 6 Am. Rep. 
177. 

But where the expenses are shared, one 
party contributing the capital or land or 
the like, and the other the experience and 
labor or personal attention, it is a partner- 
ship, at least as to third persons. Eman- 
uel V. Draughn, 14 Ala. 306; McCrary 
Slaughter, 58 Ala. 230; Parker v. Can- 
field, 37 Conn. 350; s. c., 9 Am. Rep. 317 ; 
Holifield V, White, 52 Ga. 567 ,* Adams v. 
Carter, 53 Ga. iCo; Pettee r. Appleton, 
1 14 Mass'. ri4; Patten Heustis, 26 N. J. 
L. (2 Dutch.) 293; Champion Bostwick, 
iS Wend. (N. V.) 1S3. 

5 . Hall 7 S Stewart, 13 Pa. St. 31 r. 
Partnership in Realty, — Where A. 

B,, by an agreement under seal, w*ere to 
hold land as equal partners, A. to remain 
in possession, and to hold for the use f>f 
both, and to pay B. one-half of what should 
be adjudged a reasonable rent, it was Ae/oft 
that a covenant would lie upon this agree- 
ment, although B. might have expended 
money in improving the land. Hall 7 ^ 
Stewart, 13 Pa. St 211, 

6. Addams v. Tutton, 39 Pa. St. 447. 

y. Bassett p. Jardan, i Stew, (Ala.) 353. 
A covenant that a note shall be paid 
first out of a sale, does not bind covenantor 
that such note shall be paid at all events. 
Richards v. Holmes, 59 U, S. (!$ How.) 
143; bk. 15, L, ed. 304. 
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ticeship ; ' on a ponal bond ; ® for a breach of covenant *^111 a deed 


1. Sayre 7*. Rose, 3 N. J. L. {2 Penn.) 

^ ^iipprcaticeship. — Covenant is the usual 
remedy upon an indenture of apprentice- 
ship against the master for not instructing 
his apprentice or the party who cove- 
nanted for the due service of^ such ap- 
prentice, but it will not lie against an in- 
fant apprentice. Gylbert v. Hetcher, Cro. 
Cas. 179. 

But it would seem to be otherwise where 
the remedy is given by statute, and wheie 
an infant cannot be bound apprentice un- 
less by an instrument under seal. See 
Commonwealth zu Wiltbanks, 10 Serg. & 
R. (Pa.) 416. , , 

2 . But the breach assigned must be the 
non-payment of the penalty, — U nited States 
r. Brown, Paine, C.C. 432, — and not of the 
condition of the bond, or of the condition 
or obligatorv part ot the bond separated 
from the penalty. Huddle v. Worthington, 
1 Ohio, 423. 

3 . Definition of Covenant. — A covenant 
is defined to be “an agreement between 
two or more persons, entered into in writing 
under seal, by which either party stipulates 
for the truth of certain facts, or promises 
to perform or give something to the other, 
or to abstain from the performance of cer- 
tain things.” 13 ouv. L. Diet. tit. CoT'enant, 

A guaranty, if expressed to be in con- 
sideration of one dollar paid by the other 
party thereto, the receipt whereof is ac- 
knowledged, or contains other considera- 
tion, is not an unaccepted proposal, but is, 
without notice of acceptance, binding on 
delivery. Davis v. Wells, Fargo, cS: Co., 
104 U. .S. (14 Otto) 159; bk. 26, L, ed.686. 

Kinds of Covenant.— Covenants are either 


757; Frc) JohiiMm, 22 How. Pi, (X. Y.\ 
323; Taylor Hoppci, ^2 X. V. ^49; 
Williams 7 \ P»uricll, i B. 420, — -lu h .s 
“give,” “grant,” ** dvinisi*,*' ami the l\U\ 
.See Hawk t. MrCulItnigh, 21 ID, 220; 
Webster Conley, p» 111 . i { ; Gsat/ 
Ewalt, 2 Biim. (Pa.) 05: .\ilen r. Sa\ 

5 Me. 227; Dow I.ewiN 4 Giav 

468; Sumner 7’. Williams, N Mas*-. 201 ; -. 

c., 5 Am. Dec. S3; Bush r. Cuope i, 20 Mw*,, 

§ 19; s, c., 50 Ain, Det . .’70; Dm K'-nn . 

e.sire, 23 Mo. 151 ; Blossom Van i n»in, 
34 Mo. 390; Cl ouch 7'. Pnuh.oX n 222: 
s. c,32.\m. Dee. 3C. f*'>s{ Kaunoml, 
2Cai. (N. V.) iSS;s. t., 2 .\m. D « 22S; 
Grannis r*. ('lark, S ('ow. ( \ . \ . ? ; KmU 

7'. Welch, 7 Johns. (\. \.| '..S, ^ 

Am. Dec. 261 >; Vandeikau . . X'amit 1 kan, 
II John.s. (S. V.) 122; Mat U , I'unou* 
42 N. Y. 167; Biiue hmion \ai Bank, 
79 X’. V. i(>2; .Maiile 2. A^h'i.eail, 2<< Pi s;. 
482; Kimpttm 7*. W aikei,M V f iu» , BaJu i 
7\ Ilanis, yAtl vV E. \dun^ 
ney, 6 Bing. 1)^^*; \\ iliiam*. . . Bath P, i < . 
B. 402, 420; llamh .. 1 .ntwr.d f, s 1 \, 
913; s C., 22 E. J. { 1 2Sn 
A covenant In Itssn to m» ujn n, , ^ 
a.s a dwelling-hoiiM*, implits itnimoit S. 
le.s.sor of fitness toi o»tU[>,un\ , ami tin 
amount e.\*]n‘mletl tot mu'n.aiv lejuiis j'* 
a .set-off against a » lann t<n lenf. \\ oht . 
Arrott, top Pa. St. 173; s. j (% m. R»‘p, 
128. 

But a covenant raumu U jmplu d in the 
absence of langn.ige H mling to .t t nm hisi m 
that the covenant nmu hi to ht stf up via'* 
intended. Bimth . . ('h land RmIJuu' MnI 
Co,, 74 X, V. ist IfmEon ( anal i o, ,* 
Pennsy!v.inia ('oal (‘o, 7^ I , s, (S NV .ih 1 
276; bk. It), L til. Ami m Xcw \’»itK 


cxpi-ess or implied, personal or real, de- the .statute puoaiD fh.tl no -.hati 

pendent or independent. Covenants real be* implied tn the t t*nu‘\ am t td H al » siaf<% 
are sometimes farther divided into those — .see Kimiev ; . Uatis 14 Wend. (X. V t 
which run with the estate in land, and those 38,— but the st.itiilc tloes nt»( atb it 
which run with the land itself. Norcro.ss for years, and in these um-mmis ate sin'l 


7'. Jame.s, 140 Mass. iSS; s. c, i New Eng. implied. See lAUt li 7 . Oimndaga Sail ( 
Rep. 327. It was observed in an early Eng- 64 Barb. (N. V.| ; .Mavoi, clt., r. M.ddt , 

lish case, that there is “a diversity between 13 X'. V. 158; n. c„ 04 Am. Uvi, 
a use or warranty, and the like things an- ' E.xpress coveiums au icg.udnl with 
nexed to the estate of the land in privity, greater strictness than ihoM* wbuh aie 
and commons, advowsons, and other herctl- .simplv implied, Shubiitk u Sahmiml, t 
naments annexed to the posse.ssion of the Biirr/i 639. 

land, Dilbn 7/. Fraine, Poph. 70, 71 ; s. c., Penoxml Ck>r«a«iifal arc those whitfi liind 
Candleigh’.s Case, I Co, Rep. 122 only the covenantor ami hm entile, rioc'* 
b. See Wilder v. Davenport’s Estate, 58 not run with the Masuii Kocct% 

Vt. 643; s. c„ 2 New Eng Rep. 810. 100 Pa. St, 310; s, c , i Cenf, Rep, 97,— 

Express and toplied Covenants. — All ami can be taken advantage of only l>v the 
covenants are either created by the expre.ss covenantee. Fit/herliert, Nat. Brev. 340. 
words ot the parties to the deed declaration Personal covenants are Woken, if at all, 
u Jt'tentjon, or created by implication as soon as they are made 1 and an action U% 
uri. covenant may at once l>e hroiight by the 

^ (Mass.) 310; Parker covenantee to recover hk damages, 4 

*>, bmith, 17 Mass. 413; $. c., 9 Am. Bee, Kent, Comm. 471, 47a; RawlecmCov. 4tli 
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eel.) 31S ; I Smith’s L. Cas. (5th Am. eel.) can be brought by the assignee of the 
174. grantee against the grantor; for, after the 

Where, in part consideration of the re- covenant is broken, it is a chose in action^ 
lease and quit-claim, by a lessee, of its and incapable of assignment. Bickford v, 
lights, title, and interest in oil-producing Page, 2 Mass. 455; Greenby v. Wil cocks, 
lands under unexpired leases, the owner of 2 Johns. (N. Y.) i ; s. c., 3 Am, Dec. 379. 
the land covenanted and agreed for him- But in England a different doctrine is 
self with the lessee to pay and deliver to held. It has been there adjudged that a 
it, its successors and assigns, upon leased covenant running with the land, though 
premises, a certain part of all the oil, etc., broken in the lifetime of a testator, is a 
produced therefrom daily during the re- continuing breach in the time of his devisee; 
inainder of the terms granted in the leases, and it is sufficient for such devisee to allege, 
the conveyance and agreement were duly in an action of covenant for damage, that 
recorded; and on the same day the owner thereby the lands are of less value to the 
sold all his interest to different parties, devisee, and that he is prevented from 
putting each grantee into j^ossession. selling them so advantageously. Kingdon 
Such grantees produced large quantities of v. Nettle, 4 Maule & S. 53. See also 
oil, but refused to account to the lessee. Kingdon 7 ). Nottle, i Maule & S. 355; 
On suit brought, the court held that such Chamberlain v. Williamson, 2 Maule «& S. 
agreement was personal, and did not run 408; King Jones, 5 Taunt. 418; s. c., i 
with the land, so as to bind the grantee Marshall’s Rep. 107. 

for failure to perform the same. Newburgh Dependent Covenants. — Where the per- 
Petroleum Co. v. Weare, 44 Ohio, 604; formance of one covenant depends upon 
s. c., 7 West. Rep. 7S3. the performance of another, they are de- 

Real Covenants. — A covenant real is one pendent covenants, and the precedent 
which is so related to the realty that its owner condition must be performed before an 
is entitled to the benefit of slich covenant, action can be maintained on the other, 
and may bring an action in covenant thereon So that where two acts are to be done by 
whenever broken, whether a party to the the parties at the same time, neither can 
deed or not. To constitute such a cove- maintain an action without showing per- 
nant, it is necessary, that it should formance, or offer to perform on his part ; 
relate to and concern the land; second^ that as, where the vendor covenants to convey 
there should be some privity of estate be- an estate, and the vendee covenants to pay 
tween the covenantor and covenantee. See the purchase-money on the same day. 
I’lymouth v. Carver, 16 Pick. (Mass.) 183; Williams v. Healey. 3 Denio (N. Y.), 363; 
Wheeler Schad, 7 Nev. 204. Gazley v. Price, 16 Johns. (N. Y.) 267; 

Ail covenants for title are real covenants, Dunham Pettec, 8 N. Y. 508; Lester 7', 
— Booth V. Starr, i Conn. 244; s. c., 6 Am. Jew'ett, ix N. Y. 453; Campbell tf, Gittings, 
Dec. 233; Claycomb v. Munger, 51 111 . 19 Ohio, 347; Tilghman 7 k Tilghman, i 
373; Slater Kawson, i Mete. (Mass.) Bald. C. C. 464; Bank of Columbia 7', 
450; White Whitney, 3 Mete. (Mass.) Hagner, 26 U. S. (x Pet.) 455; bk. 7, L. ed. 
81 ; Chase Weston, 12" N! U. 413; Moore 219; Hyde v. Booraem, 41 U. S. {16 Pet.) 
7. Merrill, 17 N. H. 80; s, c., 43 Am. Dec. 169; bk, 10, L. ed. 925; Slater 2*. Emerson, 
593; Withy V. Mumford, 5 Cow. (N* V.) 60 U. S. {19 How.) 224; bk. 15, L. ed. 626; 
137; Dickinson Hoomes, 8 Gratt. (Va.) Washington v. Ogden, 66 U. S. (t Black.) 
396, — and in England run with the land; 450; bk. 17. L. ed. 203. See also Leonard 
but in most of the States of the Union, only v. Bates, i Blackf. (Ind.) 172, note ; Kane 
such covenant-s real as are future, as dis- v. Hood, 13 Pick. (Mass.) 381; Champion 
tinguished from those that are in presenti, v. White, 5 Cow. (N. Y.) 509; Northrup 7\ 
uin with the land. Northrup, 6 Cow. (N, Y.) 296; Robb ?•. 

The covenant of warranty is said to run Montgomery, 20 Johns. (N. Y.) 15; Slocum 
w’ith the land, and passes by assignment, 7% Despard, 8 Wend. (N. Y.) 615; Ilallo- 
When broken, it becomes a chose m action, way 7^ Davis, Wright (O.), 120; Adams 
A subsequent grantee may sue the war- Williams, 2 Watts & S. (Pa.) 227; Buck- 
rantor in the name of the holder. There ingham 7/. Jackson, 4 Biss. C. C, 295 ; Boodv 
can be but one satisfaction. A sheriff’s or v. Rutland ^ B. R, K. Co., 3 Blatchf. C. C'. 
a quit-claim deed will carry the covenant, 25; s. c., 24 Vt. 660 ; Buckingham 7 k Jack- 
before its breach, to the grantee. Peters son, 4 Biss. C, C. 295; McNamera v. Gay- 
r. Bowman, 98 U. S, (8 Otto) 56; bk. 25, L. lord, i Bond, C* C, 302; Thompson h. 
ed. 91. Cincinnati W, Sc Z. R. Co., i Bond C. C. 

In respect to real covenants, or those 1K2; Lanjgdon zk Purdy, i McA. C. C. 23; 
covenants which run with the land, it has Hitchcock v. Galveston, 2 Wood. C. C. 
been held in New York and Massachu- 272 ; Philadelphia W. & B, R. R. Co. 54 U. 8. 

that, if the grantor be not seised at (13 How.) 307, 339; bk. 14, L, ed. 157; 
the time of conveyance, the covenant of The Florida Railway Co. 7?. Smith, 88 U..S. 
seisin is immediately broken, and no action (21 Wall.) 255; bk, 22, L. ed, 513; Wood* 

m. 
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ruff V, Hough, 91 U. S. (i Otto) 596; bk. 
23, L. ed. 332. 

There are many adjudicated cases where 
it has been held that an agreement to pay 
by instalments, or at different times, would 
make the covenants mutual and independ- 
ent, as by doing so the party had mani- 
fested a willingness to rely on the covenant 
or promise of the other contracting party 
for title or performance, by parting with at 
least a part of his money before he could 
with propriety call for performance on the 
other side. This rule of construction is 
adhered to both in England and the United 
States. Some of the authorities hold that 
the payment of part is still more conclusive 
as to the character of the agreement. Robb 
Montgomery, 20 Johns. (N. Y.) 15; 
Champion %\ White, 5 Cow. (N. Y.) 509; 
Mason v. Chambers, 4 Litt. (Ky.) 253 ; Saun- 
ders V, Beal, 4 Bibb ( Ky.), 342 ; Gardiner 7*. 
Corson, 1 5 Mass. 471, 500; Pordage v. Cole, 

1 Saund. 319, note 4; Terry v, Dunt/e, 2 H. 
Bl. 389. 

Where a plaintiff sues on one part of a 
contract, consisting of mutual stipulations 
made at the same time, and relating to the 
same subject-matter, the defendant may 
recoup his damages arising from the breach 
of that part which is in his favor; and this, 
W'hether the different parts are contained 
in one instrument, or several ; and though 
one part be in writing, and the other in 
parol. AHtery where the contract for the 
breach of which damages are claimed by 
the defendant, is entirely distinct and inde- 
pendent of the one on which the plaintiff 
sues. McAllister v. Reab, 4 Wend. (N. Y.) 
483. 493; Ives V, Van Epps, 22 Wend. 
<N. Y.) 155; Withers v, Greene, 50 U. S. 
<9 How.) 213; bk. 13, L.ed. 109; Van Buren 
V, Digges, 52 U. S. ( n How.) 461 ; bk. 13, L. 
«d.77i ; Battermanf. Pierce, 3 Hill (N. Y.), 
171, 175. 

Covenants are said to be dependent ** ac- 
cording to the intentions of the parties and 
the good sense of the case,” and that “tech- 
nical words will always give way to such 
intention.” Bean 7'. Atwater, 4 'Conn. 3; 
s. c., 10 Am. Dec. 91; Howland v, Leach, 
H Pick. (Mass.) 154; Johnson Reed, 9 
Mass. 78; s. c., 4 Am. Dec. 36; Tileston v, 
Newell, 13 Mass, 410 ; Gardner v. Cosson, 
15 Mass. 500; Barruso Madan, 2 Johns. 
<N. Y.) 145; Tompkins v. Elliott, 5 Wend. 
(N. y.) 496; Durggins v, Shaw, 6 Ired. 
(N. C.) L. 46; McCrelish v. Churchman, 
4 Rawle (Pa.), 26; Adams v, Williams, 3 
Watts & S. (Pa.) 227; Wright v. Smith, 4 
Watts Sc S* (Pa.) 527 ; Todd v. Summers, 

2 Gratt (Va.) 167; s, c., 44 Am. Dec. 379; 
Brockenbrough v. Ward, 4 Rand. (Va.) 
3S2‘ 

For cases of dependent contracts, see 
Gazley v. Price, 16 Johns. (N. Y.) 267; 
Heard % Wadham, i East, 619; Glaze* 


brook V. Woodrow, 8 T. R. 366; West 
Emmons, 5 Johns. (N. Y.) 179; Babcock 
Stanley, ii Johns. (N. Y.) 178; McMillan 
5 ;, Vanderlip, I3 Johns. (N. Y.) 165; Porter 
z'. Rose, 12 Johns. (N. Y.) 209; Thorp 
White, 13 Johns. (N. Y.) 53; Jennings 
Camp, 13 Johns. (N. Y.) 94; Webb v. 
Duckingfield, 13 Johns. (N. Y.) 390; Moss 
V, Stipp, 3 Munf. (Va.) 159; Spindle’s 
Adm’rix v. Miller’s Exrs., 6 Munf. (Va.) 
170; Appleton V, Crowninshield, 3 Mass. 
443; Johnson v. Reed, 9 Mass. 78. 

Independent Covenants. — Where the 
acts are stipulated to be done at different 
times, the covenants are to be construed as 
independent of each other. Goldsborougli 
7^. Orr, 21 U. S. (8 Wheat.) 217; bk. 5, L. 
ed. 600. 

Covenants may be wholly independent, 
although relating to the same subject, and 
made by the same parties, and included in 
the same instrument. In that case they 
are two separate contracts. Each jjarty 
must then perform what he undertakes', 
without reference to the discharge of his 
obligation by the other party; and each 
party may have his action against the other 
for the non-performance of his agreement, 
whether he has performed hi.s own or not. 
Goldsborough 7 >, Orr, 21 U. S. (8 Wheat.) 
217; bk. 5, L. cd. 600, note. 

The dependence or independence of a 
covenant will be determined according to 
the fair intention of the parties as it is as- 
certained from the language employed by 
them. An intention to make a particular 
stipulation a condition precedent, must l)e 
clearly and unambiguously expressed. See 
Robinson v. Harbour, 42 Miss. 795 ; Bangs 
zu Lowber, 2 Cliff. C. C. i<7. 

Covenants will not be held to be inde- 
pendent, so that one party may refuse, and 
yet enforce performance, unless they can 
be construed in no othei way. Mecum 
Peoria & 0 . R. R. Co., 2i 111 . 533; Peques 
V, Mosley, 15 Miss. (7 Sm.&M.) 340; Lid- 
dell 2/. Sims, 17 Miss. (9 Sm. Sc M.) 596; 
Clopton V, Bolton, 23 Miss. 78. 

But where the acts stipulated to be done 
are to be done at different times, the cove- 
nants are to be construed as independent 
of each other. Mullins 7'. Cabines, Minor 
(Ala.), 21 ; Craddock v. Aldridge, 2 Bibb 
(Ky.), 15; Couch V. Ingersoll, 2 Pick. 
(Mass.) 300; Tilleston v, Newell, 13 Mass. 
406; McRaven Crisler, «;3 Miss. 542; 
Cunningham v, Morrell, ro Johns. (N. Y.) 
203; s. c., 6 Am. Dec. 332; Goodwin ru 
Holbrook, 4 Wend. (N. Y.) 377; Golds- 
borough V, Orr, 21 U. S. (8 Wheat.) 217; 
bk, 5, L. ed. 600. 

As to when covenants are independent, 
see Bean Atwater, 4 Conn, 3; s* c., zo 
Am. Dec. 91 ; Leonard z/, Bates, i Blackf. 
(Ind.) 172 ; McClure Rush, 9 Dana (Ky.), 
64; Payne w. Bettisworth, 3 A. K. Marsh. 
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of real estate ; ^ for the breach of a contract under seal for the 


(Ky.) 427; Allen v. Sanders, 7 B. Mon. there are covenants in the deed. Scott 7^. 
(Ky.) 593; Morrison v, Galloway, 2 Har. & Scott, 70 Pa. St. 246; Co. Litt. 386 a. And 
J. (Md.) 461 ; Lord v. Belknap, r Cush, where a purchaser of land accepts a con- 
(Mass) 279; Kane t/. Hood, 13 Pick (Mass.) veyance, without covenants respecting the 
281 ; Milldam Foundry v. Hovey, 21 Pick, title, etc., he has no remedy on failure of 
(Mass.) 417 ; Tilleston v, Newell, 13 Mass, title, either in law or in equity, if there was 
406 ; Grant v. Johnson, 5 Barb. (N. Y.) i6t ; no fraud on the part of the vendor. Murray 
.s. c., 6 Barb. (N. Y.) 337, 5 N. Y. 247; Ballow, i Johns. Ch. (N. Y.) 566; Maney 
McCullough V, Cox, 6 Barb. (N. Y.) 386; v. Porter, 3 Humph. (Tenn.) 347; Common- 
Rider 7/. Pond, r 8 Barb. (N. Y.) 179; Pepper wealth v. McClanachan, 4 Rand. (Va.) 482. 
7'. Haight, 20 Barb. (N. Y.) 429; Underhill Covenants in Deeds. — There aresk prin- 

V. Saratoga & W. R. Co., 20 Barb. (N. Y.) cipal covenants usually found in modern 
455; Morris 7/. SI iter, i Denio (N. Y.), 59; conveyances. The.sc are, (i) covenant of 
Bennet v. Pixley, 7 Johns. (N. Y.) 249; seisin, (2) covenant of right to convey, (3) 
Cunningham Morrell, 10 Johns. (N. Y.) covenant against incumbrances, (4) cove- 
203 J s* c., 6 Am. Dec. 333; Robb v, Mont- nant for quiet enjoyment, (5) covenant of 
gomery, 20 Johns. (N. Y.) 1 5 ; Tompkins v, warranty, and (6) covenant for further ashur- 
IClliot, 5 Wend- (N. Y.) 496; Dey v> Dox, ance. It has been said that covenant of 
9 Wend. (X. Y.) 129; s. c., 24 Am. Dec. warranty is generally the only one employed 
137; Obermyer v, Nichols, 6 Binn. (Pa.) in the We.stcrn and Southern States, but 
159; s. c., 6 Am. Dec. 439; Edgar 7^ Boies, that all the other covenants are recognized 
ir Serg. & K. (Pa ) 445; Stevenson Klep- in all the States, and that in all the North- 
]>ingcr, 5 Watts (Pa.), 420; Lowry 7'. Me- ern and Middle States, with the possible 
haftey, 10 Watts (Pa.), 3S7 ; Keenan v. exception of Pennsylvania, it is cu.stomary 
Piiown, 2r Vt. 86; Kittle v. Harvey, 21 Vt. to employ most, if not all, of the covenants 
301 ; Todd 7'. Sommers, 2 Gratt. ('(''a.) 167; enumerated. See Caldwell Kirkpatrick, 
s. c., 44 Am. Dec. 379; Franklin v. Miller, 6 Ala. 60; s. c., 4r Am. Dec. 36; Funk 

4 A. & E. 599; Staver.s v. Curling, 3 Bing. Creswell, 5 Iowa, 62; Van Wagner v. Van 
(N. C.) 355; Boone v, Eyre, i H. B1 273, Nostrand, 19 Iowa, 426; Colby 7'. Osgood, 
note a; Eastern Counties Ry. Co. 7/. Philip- 29 Barb. (N. Y.) 339; Foote ?*. Burnet, 10 
.son, 16 C. B. 2; Northampton G. L. Co. v, Ohio, 317 ; a. c., 36 Am. Dec. 90 
Parnell, rs C. B. 630; s. c., 29 Eng. L. & The covenants of seisin and of the right 
Eq. 229; Ritchie Atkinson, 10 East, 295; to convey are practically synonj^mous. 
Havelock 7 '. Geddes, 10 P]ast, 555; Mayor of Brandt 7'. Foster, 5 Iowa, 294; Griffin?/. 
Norwich 7/. Norfolk R. Co., 4 E 1 .& B. 397; Fairbrother, 10 Me. 91 ; Raymond 7/. Ray- 
Gould V, Webb, 4 El. & B. 933; s. c., 30 mond, 10 Cush. (Mass.) 134; Slater?'. Raw- 
ICng. L. & PZq, 331; Jonassohn v. Great son, r Mete. (Mass.) 455; Nlarston 7/, Hobbs, 
Northern R. Co., 10 Ex. 439; s. c., 28 Eng. 2 Mass. 437; Pre.scott r, Trueman, 4 Mass. 

L. &Eq.48i; Fishmongers’ Co, 7/. Robert- 627; .s. c, 3 Am. Dec. 246; Rickert v. 
son, 5 Man. & G. I3[ ; Storer 7'. Gordon, 3 Snyder, 9 Wend. (N. Y.) 421. Contra^ 

M. & S. 30S; Wilks V. Smith, lo Mees. & Richardson v. Dorr, 5 Vt. 9. 

W. 355; Thorp 7'. Thorp, 12 Mod. 460; 1 . Autcalt Huffman, 3 N. J. L. (2 

s. c., I Salk, 17 1 ; Fothergill 7/. Walton, 2 Penn.) 818. 

J. B. Moore, 630 ; Pordage 7'. Cole, i Saund. Covenants of Seisin and Riglit to convey, 
319; Peeters 7'. Opie, 3 Saund. 350. — The covenants of seisin and the right 

Where the covenants are mutual and in- to convey are general covenants that the 
<lcpendent, either may recover damages in grantor is lawfully seised, and had a right 
an action of covenant from the other for to convey at the time of the execution of 
any injury which he may have sustained by the conveyance ; and in a case where the 
non-performance, — Cook?'. Johnson, 3 Mo. grantor is not at the time possessed of 
239, — wuhout showing a compliance with the legal title, and is not in po.ssession of fhe 
the stipulation on his part. Bean At- premises, the covenant is broken as soon as 
water, 4 Conn. 3; s. c, 10 Am, Dec. 91; made, and the covenantee may at once 
Payne ?/. Bettisworth, 2 A. K. Marsh. (Ky.) bring an action of covenant for damages 
429; Manning 7'. Brown, ro Me. 49; Mofri- for such breach, Mitchell v. Warner, 5 
son 7/. Galloway, 2 Har. & J. (Md.) 467; Conn, 497; Griffin v Fairbrother, lo Me. 
Benson Hobbs, 4 Har. k J. (Md.) 285; 91 ; Raymond Raymond, 10 Cush. (Mass ) 
(Bbson 7/, Gibson, 15 Mass. 112; s. c,, 8 134; Slater 7/. Rawson, i Met. (Mas.s.) 450; 
Am, Dec. 94; Ohermeyer v. Nichols, 6 Bartholomew Candee, 14 Pick. (Mass.) 
Binn. (Pa.) 164; a. c., 6 Am. Dec. 439. 170; Pre.scott ?/. Trueman, 4 Mass 637; 

Baaentiality of. — In the conveyance of s. c., 3 Am. Dec. 246; Pecare v, Chauteau, 
real estate, there is no warranty or title, as 13 Mo. 537 ; Greenby Wiicocks, 2 Johns, 
there is in the transfer of chattels, unless Y.) i ; s, c., 3 Am. Dec. 379; Backus 
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mea Haiatainable. 


COFENAXT. 


la Gdaaral 


*. McCoy. T Ohio, 2iS; s. c., 17 Am. Dec. Ohio St. 542 ! Richankon r. Dorr, = Vt. 
dis- Devore v. Sunderland, 17 Ohio, 6oj Kingdon t/. Nottlc, 5 M.uile i: .S. 3,5. 
fc! 49 Am. Dec. 442 iGarfieldw. Williams, Missoun Doctrine.- It w //,;/,/ m Mi- 
t Vt ? 27 ; DickitS)n P.Hoomes.8 Graft, soiin t^ the coicn.uu of scmi, ot .ui n.- 
fValw- Pollard®. Dwight, 8 U. S. (4 defeasible estate “ is more th.m a loteiuiit 
Cr.l sit «Oi bk. 2, L. ed. 666, 669; in the present tense. It is latlnr .< un,. 
Howell ®. Richards, n East, 642. _ nant of indmniiit), ami it h.is uui 11 been 

It is held many courts that if the held that it runs w ith the hunl to tlu* extent 
rtrstnfnr is in actual Dossession at the time that if the roycnanttc an\ t state. 


ijrantor is in actual possession at the time tliat it tnc nncn.muc niivis tstai^^ 

of the conveyance, even though his posses- however do casibks or \i ih»s.« ssnm .u < om- 
sion be tortious and adverse to a para- panics the deed, tin mt;li no lit it passt ,, ut 
mount outstanding title, and the grantee in either event tins tovonanl inns with tin* 
is subsequently evicted, that this does not land, and ciimes lo tin suIim fjm nt man- 
constitute a breach of the covenant of tec upon whom the loss tajU Alien 
seisin, and that an action of covenant will Kcmicdv, yi AU*. | ; -h. < o \\ * 
not lie. Salmon v. Vallejo, 41 Cal. 481; 845. Sec Dixon j. D*^^*-* *\i 151; 

MitchelU. Warner, 5001111.497; Redwine Chambeis v. Smith, a; Mu. r 1: Mai'inm 
f'. Brown, 10 Ga. 314; Brady v. Shurck, 27 v, Kiggm, 44 5 ‘“ ^ s , . Inisttt, 


Mai',inie 

N\ hitsttt, 


f'. Brown, 10 Ga. 314; Brady t/. Shurck, 27 7'. Kiggm, 44 -'h'. ; .{"U* ^ ^ . W Intsttt, 

111. 478 ; King V. Gilson, 32 111 . 348 ; Baker 79 , , , 

Hunt, 40 111 . 265; Richard v. Bent, 59 Cause of Coafiict.— U ss flnm ht that a 
111 43, 45 ; s. c., 14 Am, Rep. I ; Schofield failure to distinguish ImIWuh a 


V. Iowa Homestead Co., 32 Iowa, 317; 
Dale V. Shively, 8 Kan. 276; Birney 7*. 
Hann, 3 A. K. Marsh. (Ky.) 324; s. c., 13 
Am. Dec. 167; Fitzhugh v. Croghan, 2 


seisin and an fthh/m J\i • mi in the 
earlier eases is what eav« 1*0 to tia vaii« 
ance of judivial opinion. '1 In ht tin dot- 
trine, and that whnh is JiMinti lo ht* the 


T. J. Marsh (Ky.) 429, 438; s. c, 19 Am. American dfttliiin, i^ that tia »u\< unit ot 
Dec. 140; Griffin v. Fairbrother, 10 Ale. Itruf/// .seisin dot ^ ia»t lovtn.tni to) the 
95; Donnell v. Thompson, 10 Me. 170; conveyame oi an o.V t^lah, ainl 

Wilson V. Widenham, 51 Me. 567; Kay- consecjutMitlv is not hiolo n hv a Mihsttpn ut 
mond z/. Raymond, 10 Cush. (Mass.) 134' ; eviction. Bui mm \\\ ht tt in ihe I nited 
Slater 7'. Raw'son, i Mete. (Ma.s.s.) 450; States, i{ tlie giant»n i \prt ssK oj mtplh tllv 
Clark 7'. Swift, 3 Mete. (Mass.) 390; Bar- covenants that he is stMs«tifM an 
tholomevv T'. Candee, n Pick. (Ma.ss.) 167; ih/r estate, it is a tntme unm.mt wlmh 
Thayer v. Clemence, 22 Pick. (Mass.) 490; runs with the lami, aiul anv one who holds 
Marston v. Hobbs, 2 Mass. 433, s. c., 3 under the tovenantvi mav sm un the ui\- 
Am. Dec. 61 ; Moore v, Merrill, i;7 N. II. cnant, whenever he has hten i vn ltd In ih« 
79; s c, 43 Am. Dec. 593; Morrisson r. person hokling the paiamount title, See 
Underwood, 30 N. H. 369 ; Withy 7^. Mum- Duckwood r. Stmdevant, t» Conn, 373; 
ford, 5 Cow. (N. Y.) 137; McCarthy T^ Raymond v, Kavinond, 10 t Ush, l.Ma^s4 
Leggett, 3 Hill (N. Y.), 135 ; Greenby 7'. 1.54; Smith 7^ Stioue. i \ Pn k. (Mass.i f.»S; 
Wilcocks, 3 Johns. (N. Y.) i ; s. c., 3 Am. Prescott ?, Trminan, \ Mass, n*;** ^ i » 5 
Dec. 379; Hamilton t/. Wilson, 4 Johms. Am. Dtu 3 .p»; Colin i ; , (lamhle, to M<). 
(N, Y.) 72; s. c, 4 Am. Dec. 253; Beddoe 4C75 Dickson r, In^he, 25 Mo 151; 
7/. Wadsworth, 2t Wend. (N. Y.) 124; Maguire r, Riggin, Mtn Abbott r\ 
Mott V. Palmer, i N, Y. 573; Wilson Allen, 14 Johns. (X. \ ,) 348; .staiurd 
Forbes, 2 Dev. (N. C.) L, 30; Wilson r. Kltlridge, if) Johns, (X, V.) 2511 Wilson 
Cochran, 46 Pa. St. 329; Kincaid v, Brit- 7*. FoiIh’s, z IVv. L. 10; Kincaid 

tain, 5 Sneed (Tenn.), 119; Wheaton 7. Brittain, s Sntvd {Ttnn.), lAr (Lirfichl r, 
East, 5 Yerg, (Tenn.) 41 ; s. c,, 36 Am. Williams ^ Vt. 52S. 

Dec. 251 j Catlin 7/. Hulburt, 3 Vt. 403; Action for Broach of Covofkiuot of Solaltt. 
.Sv^sey 7^. Brooks, 30 Vt. 692. For a l)U‘.u h of the covciuin ol seisin. 

Other States hold that a covenant of the covenantee inav letover iiiH actual 
lawful seism is both present and future in damages, though in inulistt)tl>crd ntmiMrsffton. 
Its operation, and that, if the grantor has Akerlvz*. Vilas, *1 Wis. HK; iiall n Sail, 
actual possession at the time of the 14 WK. 54; Walkci 7\ WiImiii, 13 
conveyance, the covenant is broken on 522. 

eviction of the grantee by a permanent Whether a leiiioie grantee can maintain 
mie, and on action of covenant will lie* an action in Cf^venant for the breach ot a 
See Martin v. Baker, 5 Blacki (lnd») 232; covenant of seisin, see Coleman p* 
Coleman Lyman, 42 Ind. 3^; Brandt v. Layman, 43 UmI ziky, Wilson p. Peele, 78 
* Rut ^4; Wiight r. NipplCj^s In 4 310? 

Homestead Co., 32 Iowa, 317; s.c., 7 Am. Dehority f». xffmhu 101 Iml tSn; Sinker 

3 OWo, 318 ; s. c, 17 Am, Dec. Stmidt «e OoTtnut of MMs. WM 
385, Great Western Stock Co.®, Saas, 24 to ft.— The coveiuint of good 
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When Maintainable. 


COVENANT. 


In General. 


right to convey is synonymous with the 
covenant of seisin. The covenants, if 
broken at all, are broken when they are 
made. They are personal, and do not run 
with the land. Peters v. Bowman, 98 

U. S. (8 Otto), 56; bk. 25, L. ed. 91. 

The covenant of seisin is broken at the 
time of the execution of the deed, where 
the grantor has not possession either by 
himself or another, and covenant will lie. 
Foote V, Burnet, 10 Ohio, 317, 332; s. c., 
36 Am. Dec. 90. Some courts, however, 
hold that where possession has been given 
under the deed, a covenant of seisin is not 
broken until eviction. See Scott v. Twiss, 
4 Neb. 133; Great Western Stock Co. s'. 
Saas, 24 Ohio St. 542. 

A covenant of seisin is broken, and an 
action of covenant will lie, if there is any 
outstanding right or title which diminishes 
the quality or quantity of the technical 
seisin. T"lie covenant will be broken if 
the estate is less in duration or quantity 
than that described. Comstock Com- 
stock, 23 Conn. 352 ; Idndley Dakin, 13 
Ind. 388 ; Brandt ta. Foster, 5 Iowa, 294 ; 
Van Wagner v. Van Nostrand, 19 Iowa, 
422 ; Wheeler v. Hatch, 12 Me. 389 ; Phipps 
r*. Tarpley, 24 Miss. 597 ; Kellogg v, Malin, 
50 Mo. "496; Sedgwick v. Hollinback, 7 
johns. (N. y.) 376; Mott Palmer, i 
N. Y. 564; Wilson v, Forbes, 2 Dev. (N. C.) 
L. 35; Wilder v. Ireland, 8 Jones (N. C.), 
L. 90 ; Downer Smith, 38 Vt. 468. And 
the covenant of seisin will be broken when 
the estate described is not the property 
of the grantor. Morrison v. McArthur, 43 
Me. 567 ; Basford v, Pearson, 9 Allen 
<Mass.), 389; Bacon v. Lincoln, 4 Cush. 
(Mass.) 210; s. c., 50 Am. Dec. 765 ; Wheel- 
ock V, Thayer, 16 Pick, (Mass.) 68. 

The covenant is also broken when the 
property conveyed has upon it buildings 
and othier improvements and erections be- 
longing to third persons, if there is no 
restraining clause in the deed. Van Wag- 
ner V, Van Nostrand, 19 Iowa, 427 ; Mott 

V. Palmer, i N. Y. 564; Tifft v. Horton, 
53 N. Y, 377 ; West v, Stewart, 7 Pa. St. 
122; Powers V. Dennison, 30 Vt. 753. 

.A covenant of seisin is not affected by 
the existence of easements, which do not 
affect the technical seisin of the grantee. 
See Reasoner v, Edmundson, 5 Ind. 394; 
Vaughn Stuzaker, 16 Ind. 340; Stock- 
well 7'. Couillard, 129 Mass. 231 ; I.ewis 
[ones, I Pa. St. 336; s. c., 44 Am. Dec. 

Thus a public highway, a right of way, 
or a railroad, will not constitute a breach 
of the covenant. Vaughn zf, Stuzaker, r6 
Ind. 340; Fitzhugh v. Croghan, 2 J. J. 
Marsh. (Ky.) 429; s. c,, 19 Am. Dec. 140 ; 
Kellogg P. Malin, 50 Mo. 496; s. c., n Am. 
Rep. 426; Whitbeck v. Cook, 15 Johns. 
(N, Y.) 483; 8 Am. Dec, 270; Tuite 


7'. Miller, 10 Ohio, 383; Mills v. Catlin, 22 
Vt. 98. 

And it has been held that a right of 
dower or an outstanding judgment or mort- 
gage does not constitute a breach of cove- 
nant of seisin. Reasoner z'. Edmundson, 5 
Ind. 394; Fitzhugh v. Croghan, 2 J. J. 
Marsh. (Ky.) 429; s. c., 19 Am. Dec. 139; 
Sedgwick v. Hollenback, 7 Johns. (N. Y.) 
376, 380; Stanard Eldridge, 16 Johns. 
(N. V.) 254; Tuite 7A, Miller, 10 Ohio, 
383; Massey 7A. Craine, i McCord (S. C.), 
489; Lewis V. Lewis, 5 Rich. (S. C.) L. 12. 

iJut the covenant has been held to be 
broken by an outstanding right to use the 
water of aspring, — Lamb ta. Danforth, 59 
Me. 324 ; Clark v. Conroe, 38 Vt. 469, — and 
by a right to restrain the damming of 
water. Traster v. Snelson, 29 Ind. 96 ; 
Walker v. Wilson, 13 Wis. 522; Hall %k 
Gale, 14 Wis. 55. 

If a vendor sells land with a special war- 
ranty of title, and at the time it was rented 
for a year by his agent without his knowl- 
edge or e.xpress directions, and he believes 
at the time the deed is made that the farm 
is unoccupied, and the vendee cannot get 
possession for nearly a year, the tenant re- 
fusing to vacate until his term has expired, 
this constitutes a breach of the warranty. 
Moreland v. Metz, 24 W. Va. 119; .s. c., 
49 Am. Rep. 246 ; 10 Cent. L. J. 376. 

It ha.s been held that on the trial of an 
action in Connecticut for breach of a cove- 
nant of seisin of lands in Virginia, the 
question whethet a patent from the State 
of Virginia for the lands be voidable is not 
examinable. Pollard v. Dwight, 8 U. S. 
(4 Cr.) 42 r ; bk. 2, L. ed. 666. 

Instances of Breach of Covenant of Seisin. 
— Covenant of seisin has been said to be 
broken by the existence of an outstanding 
estate, — Comstock v. Comstock, 23 Conn, 
352; Mills V, Catlin, 22 Vt. 98, — as an es- 
tate for life, — Woolley v. Newcomb, 87 
N. Y. 605; Wilder zk Ireland, 8 Jones 
(N. C.), L. 90; Mills 7'. Catlin, 32 Vt. 106- 
Compare Van Wagner 7 a. Van Nostrand, 
19 Iowa, 422, — if there is an adverse pos- 
session of part of the land by a stranger, — 
Brandt v, Foster, 5 Iowa, 295; Wheeler 

Hatch, 12 Me. 389; Sedgwick v, Hol- 
lenback, 7 Johns. (N. Y.) 376; Mott v. 
Palmer, i N. Y, 564; Wilson v. Forbes, 2 
Dev. (N. C.) L. 35, — ^or a concurrent seisin 
in another as a tenant in common, — Wheel- 
er 7% f latch, 12 Me* 389; Downer v. Smith, 
38 Vt. 464 ; — if there is no .such land as 
that purporting to be conveyed, — Basford 
V. Pearson, 9 Allen (Mass.), 389; Bacon v. 
Lincoln, 4 Cush. (Mass.) 210; s. c.,50 Am. 
Dec. 765 ; Whcelock v, Thayer, 16 Pick. 
(Mass.) 68, 70. Compare Morrison tf. Mc- 
Arthur, 43 Me. 567, — or there is a material 
deficiency in the amount of the land con- 
veyed, -—see Mann v. Pierson, 2 Johns. 
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In General. 


\M -7* Prinele v. Witten, i Bay had b> the grantee, llu ro\eiiant runs \\itH 
S.cV 4 ; . c" I a 1 Dec. ii2-, Km- the Und. Wjatt r. Dunn (Mo.), (. West. 

caid S'. Brittain, 5 Sneed (Tenn,), 1235 — 1 rk *. » i k* 

jintnr at time of conveyance did New York Doctrine.-— It is said m Iscw 


the gi'antor at the time of conveyance did 
not own such things atfixed to the fiee- 


Yoi k that the iidc iswfll settled thatwluic 
i contiact to sell 



an 

a 


rani%', Boss, 45 N.V. 792; s. c., 6 Am. him pievioiisly is discmtud, uhnh pc 


Rep. 173; Tift 2 /. Hoiton, 53 N. Y. 381; vents a tulhlment ot the tonti ut, mi 
West 2/. Stewart, 7 Pa. St. 122; Powers 2'. action by the \ endec .igainsi hnn loi 
Dennison, 30 Vt. 752; — 01 it there is a breach ot the coniuut, tht l.oiu is oniv 
judgment foi taxes, sale, and a tax-deed,— liable for nominal damai'ts, .isidt iu.ni 
Vorhis V. Foisythe, 4 Biss. C. C. 409,— puichase-monev paid, au<l the t xpenv ot 

• *' ’ ’ ’ .-^-^--*1 examining the title. (%*< Kiolt . , Nt w \ oik 

^ II. K. Co., 6^ N. V. .'01. 

Covenant against Incumbrances. Huh 
is conhidciable conilut nt ttp 0 on a n mg 

^ the couits,as to wlittln i a Mi\t j mt t ni st 

chabcs undei awairanty deed, containing incumbi antes is oik /;< //< < . atus bio!,.< ,1, 


and if the grantoi has only an estate tail, 

— Comstock V. Coniistock, 23 Conn. 352, 

— and an action will lie in covenant tor 
damages. 

Vet It has been //<’/</ that one who pui 


the usual covenants ot seisin and quiet if at all, as soon as m i»i< , itt m ou-^v a 
possession, cannot icscind the baigain on one that dots !i(»t 1 « da ai tjiiw , .is- 

ihe ground of mistake as to the vendoCs signs; oi wlittlui n J %u< < »iitu 
title, if the mistake does not go to the on- tnioiuablchv ana» ti<»M hik>h iiaot lu uiiM- 
tiie consideiation, as wheie he supposed evti is injuud In iln n»uohjan< I .»« 
the vendoi had title in fce-siniple, instead piuaihng dot. tunc m fl i . lint 

of a mcie life estate. Leal 7 >. Teibush, 52 it is a ttnenant * . / . m , tml dots uot 

Mich. 100; s. c., 17 N. W. Rep. 7r3; iS uin with the land. I, < »u 7 \b nh! 1. \ 

Cent. L. J 97 Aik 315; s t ,3; \in Dm p^; KuhaHl 

Nominal Damages for Breach. — On a Iknt, 30 III. jS* t , i| \ni, Kt p i; 
breach of the covenant ot scifiu, an action Fimk Bclhs, Ind j bunk . D us- 

m covenant to lecover any thing moie than well, 5 <'laiKo (la h f - . Ruiou SD . \\ ♦ b- 

nominal damages for the breach will not bci, 59 Me .|NS; \V h tm \ Dmsnt«nt,»» 

Cush*. (Mass ) 1.7 ,( !,tik . swiit, 

(.Mass } yu ; 'Hiau 1 < h nn lu t , k. 

(Mass).j(jo; Kus^. I*nn, pi \ H 
Stewait r, Diakf, »i \ { i f pi, « iaiiis*m 
VC Saiitdid, r.» N. I 1 ,*oi , I iHik { Vo- 


ile until after eviction by the party holding 
the paramount title, or other actual injury. 

King ZK Gilson, 32 111 . 356; Kichaid k 
Beiu, 59 III. 38; s. c., 14 Am, Rep. i ; 

P'unk Creswell, 5 Iowa, 62; Runnells 7'. 

Webbei, 59 Me. 488; Whitney z\ Dins- neida, n .Sttg.A k Da ihM, s » ,i| Ain. 
moie,6 Cush.{Mass.) 127; Claike r^Swilt, Deo. di;; < alia ait llMwniin, 1; pa 
3 Mete. (Mass.) 390; Tufts Adams, 8 317; Ptmoi r la\hu,b\t Ihonlmiv 
Pick. (Mass.) 547; Thayer 7/. Clemente, 22 s». Miuhdk 5 W is, t . 

Pick, (Mass.) 493; Piescott 7-. Tiuenun, 4 IIowi.\( i,soim ot the Mat* s,,! ihr Cnion 
Mass. 629; s. c, 3 Am, Dec. 246; Wyman hold that a *.o\t nant amst nn inHliiaiuts 
V. Ballaid, 12 Mass, 304 ; Cockrell 7 \ Pioc- 1 uns w ith tin land, and is liiokcii 

tor, 65 Mo. 4i; \Vyatt r. Dunn (Mo.), when the imt'-landnq lu lit is ndoH ctl,.uui 


6 West. Rep. 863; Andiews 7% Da\i- that an auion ni lovmtnt uia\ lie iiiaiiv 



Am. Dec. 617 ,* Ardesco Oil Co. «*. N. A. loj ; s. t „ 9 Am f h . 

Mining Co,, ^ Pa. St. 375; Smith 7*. jfadiftaft tad lowi IJtwtHitf. - In Imh^^ 
Hughes, 2oWis, o20j s.c.,12 Cent. L. J. and iuwa, uhtic i(wcn,tMfi» again^f 
17; Noonan v. Hsley, 22 Wis. 27 j Meek- brancett are rt‘gaidttl as the 

lem 7 '. 22 Wis. 495 j Raton r^. I.y- courts ^<74/ that ihtt ton with the land* 

t • , , . and will Mipport an at I iHii on the covenant 

The reason for this rule is the fact that by the second and third graitee under 

the devisee may never be dusturW in his covenanlet. Richard r Hem* wiHt.38si.c, 

possession; and, until actual loss or evic- 14 Am. Kep. 1 ; Martin r. Baker* S 

tion,thedamagesrecpverableforthe breach (Ind.) 232; Nadler r, Charlie, l 

merely nominal; and when posse.s!kion is hctis it wju* utigmally he id (hit a laavesiliiit 
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When Maintainable. 


COVENANT. Obligation to pay Money, etc. 


2. Obligation to fay Money : Bonds. — Covenant lies on an obli- 
gation under seal to pay money/ and on a writing obligatory for 
the payment of a certain sum in land-office money/ or for the 
payment of a certain sum of money to be discharged in good, 
current bank notes.® 

Several actions of covenant will lie for a debt, payable by instal- 
ments.'*' 

Covenant will lie upon a bond with a penalty ; and in such case 
there may be a recovery beyond the amount of the penalty.'® It 
will lie upon the bond itself, but the breach assigned must be the 
non-payment of the penalty.® And on a penal bond the breach 
assigned must be the non-payment of the penalty.*^^ 

Covenant lies upon an attachment bond ; and, if the damages 
alleged to have been sustained exceed the penalty, non-payment 
of the penalty may be assigned; if not, the damages actually 
sustained.® 

3. Cases of Defective Execfition, Alterations^ etc. — Covenant 
lies upon a sealed instrument, duly executed by the defendant, 
notwithstanding a defective execution by the plaintiff.® And a 
plaintiff may sustain covenant on a sealed instrument, although 
it be so defectively executed on his part that only assumpsit can 
be maintained against hira.^® 

Covenant lies on an instrument under seal, notwithstanding a 
parol agreement by the covenantee to cancel the specialty, on the 
performance of certain conditions.^^ 

Where there has been an entry and possession, according to the 
terms of a contract, covenant may be maintained upon it, ^though 


1. Basset v, Jordan, i Stew. (Ala.) 352 ; 
January v. Henry, 2 T. B. Mon. (Ky.) 

58. 

2 . Hedges 2/. Gray, i Blackf. (Ind.) 216. 

3 . Jackson v. Waddill, x Stew. (Ala.) 
579; Scott Conover, 6 N. J. L. (i Halst.) 
222. 

4 . Hepburn v. Mans (Pa.), 31 Leg. Int. 
356; s. c., I Cent. L. J. 575. 

Payment in Instaments. — When part 
of an entire sum due on a sealed instru- 
ment, is payable by instalments at fixed 
periods, and the residue in specific articles 
on demand, covenant will lie for the in- 
stalments, though there has been no legal 
demand of the specific articles. Stevens 
2*. Chamberlin, i vt. 25. 

In an agreement under seal for the pay- 
ment of $324, in monthly instalments of 
$37, covenant will lie for any of the in- 
stalments as they fall due ; but a declara- 
tion which counts for a part of a month 
not due, and also for the residue of the 
unexpired term, is bad on demurrer. North 
w. Eslava, 12 Ala. 240, 

S- New Holland Turnpike Co. Lan- 
caster County, 71 Pa. St. 442, 

6% Sumner V, Watson, i Cr. C. C, 254; 


United States v. Brown, i Paine, C. C. 
422. 

7 . United States v. Brown, i Paine, C. C. 
422. 

8. Hill V. Rushing, 4 Ala. 212. 

9 . Directors of the Poor v. McFadden, 
I Grant (Pa.), Cas. 230. 

Personal Contracts. — The exceptions to 
the general rule that an action of covenant 
can only be sustained where the instru- 
ment upon which the action is founded, is 
actually signed and sealed by the party, or 
his authorized agent, do not embrace mere 
personal contracts, by which no estate in 
land passes. Harrison v, Vreeland, 3$ N. 
J. L. (9 Vr.) 366. 

10 . Directors of the Poor v. McFadden, 
I Grant (Pa.), Cas. 230. 

11 . Elmaker v. Franklin Fire Ins. Co., 
6 Watts & S. (Pa.) 439. 

Alteration by Parol. — A parol agree- 
ment by one party to waive the perform- 
ance of a particular stipulation by the 
other, is not such an alteration of the con- 
tract as will preclude the former from main- 
taining covenant. McCombs v. McKen- 
nan, 2 Watts & S. (Pa.) 216; $. c., 37 Am. 
Dec. 505. 
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ITpon what Words, 


not valid as a lease, by reason of not being recorded as required 
by statute;^ and such entry and possession may be shown by 
parol. ^ 

In Kentucky, a party who had had a negro on hire, wrote to his 
master, proposing to hire the negro for another year at a hundred 
dollars, and he was sent accordingly, and remained the year out. 
The master brought covenant upon the letter, setting out those 
facts, and averring non-payment of the hire. The court held that 
by virtue of the act of 1831, the offer being accepted, the writing, 
though not under seal, became a covenant, and that the action was 
maintainable.® 

4. Upon what Words, — No particular technical words are re- 
quired to make a covenant. Any words which import an agree- 
ment between the parties to a deed, will be siifScient for that 
purpose.^ 

Covenant lies on an agreement, the words of which create an 
obligation,® and upon words which create an implied covenant or 
covenants in law.® 

Covenant will lie where the vendor covenanted that he was 
lawfully seised in fee,” etc., without an eviction, for a defect of 
title, and also for a deficiency in the quantity of land sold.® 


1 . Uridgmans v, Wells, 13 Ohio, 43. 

2 . Uridgmans r'. Wells, 13 Ohio, 43. 

3 . Graves 7'. Smedes, 7 Dana (Ky.), 344. 

4 . Hallett r. Wylie, 3 Johns. (N. Y.) 44; 
ft. c., 3 Am. Dec. 457 } Harris zk Nicholas, 
5 Munf. (Va.) 483; Stevens Carrington, 
Doug. 27 j Chancellor v. Poole, Doug. 
766. 

5 . imi 7/. Carr, i Cas. Ch. 294. 

Thn.s, if it he said in a deed that an 
obligation is in the hands of B., and that 
C. will deliver it, covenant will lie for not 
delivering it. t Rol. Abr, 519, 1 , 10. 

If a man gives a release for money re- 
ceived by him, and at the end of the Heed 
mentions that he will not sue execution, if 
he afterwards sues it, covenant lies against 
him upon this deed, i Rol. Ab«-. 517, 1 . 45. 

If a deed be, ** I oblige myself to pay,^’ 
at such a day covenant lies. Po.dage v. 
Cole, i Saund, 320; s. c., Sir T. Raym. 183; 
I Hid. 423 ; t Lev. 274. 

6. Thus, covenant lies on the word **de- 
mi.se,*' which amounts in general, in the 
absence of an express covenant, to a stipu- 
lation for quiet enjoyment. Grannis z/. 
Clark, 8 Cow. (N. Y.) Sd And the words, 
** X have purchased of K. a tract of land 
supposed to be five hundred acres at four 
dollars per acre,** have been construed to 
be a covenant to pay four dollars an acre 
for land. Kendal p. Talbot, 2 Bibb (Ky.), 
614 j Beall Bodley, 6 J. J. Marsh. (Ky.) 
83 

% Pringle v, Witten’s Exrs., 1 Bay (S. 
C.), 256; s. c., I Am, Dec. 612, 


Buie of Damages. — Under the Roman 
law, and by the codes which have been dc- 
livcd fiom it, wheie the vendee is evicted, 
he has a right to demand of the vendor 
(i) the restitution of the price; (2) the 
value of the fruits, or mesrze profits, in case 
the vendee has been obliged to account 
for them to the owner; (3) the costs and 
expenses incurred both in the suit on 
the warranty and the piior suit of the 
owner, by whom the vendee has been 
evicted; and (4) damages and inteicst with 
the expenses legally incun ed. Pothiery 
De la Vente, Nos. nS, 123, 128, 130; 
Code Napoleon, liv. 3, tit. 6, Ait. 1O30; 
Dc la Vente Dig. of La. And the vendee 
is also entitled to recover from the vendor, 
not only the value of all impiovements 
made, but also the increased value, if any, 
which the property may have acquiied inde- 
pendently of the acts of the purchaser, i 
Domat. 77, §§ 15, 16; Pothier, De la Vente, 
Nos. 132, 133; Code Napoleon, liv, 3,. 
tit. 6, Arts. 163^ 1634 ; De la Vente Dig. 
of the Civ. L. of La. 355. 

8. Deficiency in Quantity of Land Sold. 
— But it is held by the Supreme Court of 
Vermont, in the recent case of Church 7^ 
Stiles, s New. Eng. Rep. 104, that where a 
grantee has all the land described in his 
deed, but not all that the grantor agreed to 
convey, that his remedy is not an action 
upon the covenants, 

AsBOYtioxis as to Boundaries, A person 
is not at liberty to make positive assertions 
about the boundaries of land he is selling, 
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unless he knows them to be true; and if Morris v. Phelps, 5 Johns. (N. Y.) 49; 
such statements are false, the assertor can- s. c., 4 Am. Dec. 323 ; Tucker v. Clarke, 2 
not relieve himself from the imputation of Sandf. Ch. (N. Y.) 96; Bingharii v. Wei- 
fraud by pleading ignorance, but must re- derwax, i N. Y. 514; Farmers Bank 
spend, in an action in covenant, in damages Glenn, 68 N. C. 35 ; Lee v. Dean, 3 Whart, 
to the vendee who has sustained loss by (Pa.) 331 ; Beaupland v. McKeen, 28 Pa. 
acting in reasonable reliance upon such St. 124; Kincaid v, Brittain, 5 ^^i^ccd 
assertions. Lynch z'. Mercantile Trust Co. (Tenn.), 123; Gatlin v. Huilburt, 3 Vt. 
(U. S. C. C. D. Minn.), 5 McCrary, C. C. 403; Rich z'. Johnson, 2 Pinney (Wis.),88; 
623; s. c, 18 Fed. Rep. 4S6; 18 Cent. s. c., 52 Am. Dec. 144. 

L. J. 156; 8 Va. L. J. 68. Purchase by Barter. — Where the pur- 

An action of covenant sounding in dam- chase was by bartci, the value of the 
ages depends on matters outside of the things given in exchange for the land may 
record, and cannot be determined from be proven. Lacey v. Marnan, 37 Ind. 
the instrument itself; and an admission of 168; Dale &. Shiveley, 8 Kan. 276; Byrnes 
a cause of action does not dispense with v. Rich, 5 Gray (Mass.), 518; Hodges v. 
proof of the damages. Si monton 2?. Win- Thayer, no Mass. 2S6; Burke Bever- 
ter, 30 U. S. (5 Pet.) 141 ; bk. 8, L. ed. 75. idge, 15 Minn. 205; Farmers’ Bank v. 

'V\ here it is shown that the vendor did Glenn, 68 N. C. 35. 
not own the land sold and conveyed, he Where the actual consideration or the 
becomes liable for damage.s on his covenant value of the articles given in exchange 
of warranter ; and the measure of damages cannot be shown, the rule of damages will 
is the consideration of the land thus lost be the value of the land at the time of the 
to the vendee. Hood’s Appeal (Pa.), 5 intended conveyance, with interest from 
Cent. Rep. 851. the date of the deed. Smith v. Strong, 14 

la Covenant for Quiet Enjoyment. — The Pick. (Mass.) 128. The mesne profits re- 
rule of damages for breach of the covenant ceived by the grantee should be deducted 
for quiet enjoyment is field by some courts from the interest on the purchase-money, 
to be the value of the land at the time of — see Burton v, Reeds, 20 Ind. 91 ; Combs 
the eviction, — Horsford v. Wright, Kir- Tarlton, 2 Dana (Ky.), 467 ; Whiting 
by (Conn.), 3; s. c., i Am. Dec. 8; Cole- Dewey, 15 Pick. (Mass.) 428; Foster v. 
man v. Ballard, 13 La. An. 513; Hardy Thompson, 41 N. H. 373; Winslow 7;. Me- 
tz. Nelson, 27 Me. 525 ; Smith v. Stiong, Call, 32 Barb. (N, Y.) 241 ; Young v. Di- 
14 Pick. (Mass.) 128; Wyman v, Ballard, vine (N. Y.), 12 Week. Dig. 18. Costs 
12 Mass. 304; Liber v. Parson’s Exrs., i incurred in defending the title will include 
Bay (S. C.), 19 ; Guerard’s Exrs. v. Rivers, reasonable counsel fees. Harding v. Lar- 
I Bay (S. C.), 265; Smith zf. Sprague, 40 kin, 41 111. 413; Robertson v. Lemon, 2 
Yt. 43; — others hold that it is the con- Bush (Ky.), 301 ; Taylor z/. Hoi ter, x Mon. 
sideration money, together with interest Ter. 688 ; Dalton v. Bowker, 8 Nev. 190 ; 
and costs. McGar^ v. Hastings, 39 Cal. Smith v. Sprague, 4 Vt. 43. Contra^ Tur- 
360; s. c., 2 Am. Rep. 456; Crisfield v. ner zz. Miller, 42 Tex. 418,— unless there ia 
Storr, 36 Md. 150; Nichols v. Walter, 8 a special agreement to pay such fees. 

Mas.s. 343 ; Phipps v. Tarpley, 31 Miss. 61 Partml Failure of Title. — Where 
433 ; Martin z'. Long, 3 Mo. 391 ; Dickson there is a failure of title as to part only 
z\ Desire, 23 Mo. 166 ; Nutting v, Herbert, of the land granted, it has been held that 
35 N. H. 126; Foster v. Thompson, 41 the grantee cannot recover back the whole 
N. H. 379; Staats v. Ten Eyck, 3 Cai. consideration money, but the damages will 
(N. Y.) Ill ; s. c., 2 Am. Dec. 254 ; Adams be allowed pro rata* Hubbard v. Norton, 
■z'. Coimver, 22 Hun (N. Y.), 424; Mackzz. 10 Conn. 122: Boyle v* Edwards, 114 
Patchin, 43 N. Y, 167 ; s. c., i Am. Rep. Mass. 373; Morrison v* McArthur, 43 Mo. 
506; Wade z*. Comstock, ii Ohio St. 82; 567; Hatch v. Partridge, 35 N. H. 148; 
Blake z% Burnham, 29 Vt. 437. Guthrie v* Pugsley, X2 Johns. (N. Y.) 126; 

Price paid. — In applying the latter rule, Dummick v. Lockwood, xo Wend. (N. Y.) 
the amount actually paid for the property 142. 

may be ascertained by evidence, and. may If the title has failed as to an undivided 
be shown to be more or less than the sum part of an entire tract, the grantee is en- 
raentioned in the deeds. Lacey zz, Marnan, titled to a like proportion of the consider- 
37 Ind. 16S ; Lawton v. Buckingham, 15 ation : but if it be of a specific proportion 
Iowa, 22; Dale v, Shiveley, 8 Kan, 276; of the tract, the damages are to be appor- 
Cox V, Strode, 2 Bibb (Ky,), 277 ; s. c., tinned according to the measure of value 
5 Am. Dec. 603 ; Cornell v. Jackson, 3 between the land lost and the land pre- 
Cush. (Mass.) 506; Smith zz. Strong, 14 served: that is, the portion of the consid- 
Pick. (Mass.) 128; Harlow v. Thomas, 15 eration money to be recovered is to be in 
Pick. (Mass.) 70; Hodges zz. Thayer, no the same ratio to the entire consideration 
Mass. 286; Guinotte v. Chouteau, 34 Mo. that the value of the part, as to which the 
J54; Partridge zz. Hatch, 18 N. H, 498; tide has failed, is to the value of the tract 
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Morris v, Phdps, 5 Johii^. (X, Y.) 49; llomebtead Co., 33 Iowa, 317 ; s. c., 7 Am. 
s. c., 4 Am. Dec. 323. Rep. 197 ; Guthrie «/. Russell, 46 Iowa, 269; 

In Breach of Seisin, — The measure of s. c., 20 Am. Rep. 135; Reed v. Pierce, 36 
damages for a breach of the covenant ot Me. 455 ; EastbrooK z>. Smith, 6 Gray 
seisin, or of right to convey, is the considcra- (Mass.), 572; Comings v. Little, 24 Pick, 
tion paid with interest. Mitchell v. Ilazen, (Mass.) 2b6; Johnson v. Collins, 116 Mass. 
4 Conn. 495; s. c., 10 Am. Dec. 169; Lacey 392; Hall v. Bray, 51 Mo. 288; Morrison 
7>. Marnan, 37 Ind. 168; Dale v. Shiveley, Underwood, 20 N. II. 3C9; Willson zu 
8 Kan. 276; Cox 2/. Strode, 2 Bibb (Ky.), Willson, 25 N. H, 229; IJelavergne 7/. 
277 ; s. c., 6 Am. Dec, 603; Stubbs Page, Mortis, 7 Johns. (N. Y.) 358; s. c., 5 Am. 
2 Me. 378; Lcland 7*. Stone, 10 Mass. 459 ; Dec. 281; Barlow v. St. Nicholas Nat. 
Phipps V. Tar[dcy, 31 Miss. 433; Nutting Bank, 63 N. Y. 402; Eaton z/. Lyman, 30 
7/. Herbert, 35 N, H. 120; Park v. Cheek, Wis. 41 ; — but in no case will the cove- 
4 Cold. (Tcnn.) 20 ; Blake v. Burnham, 29 nantee be allowed a sum greater than the 
Vu 437. value of the land. Kelsey zk Remer, 43 

New York and Pennsylvania Doctrine.— Conn. 129; s. c., 21 Am. Rep. 638. 

The courts of New Yoik and Pennsylvania Some of the cases hold that in no in- 
hold that in the covenants of seisin^ and of stance should the amount of the recc«rery 
good right and title to convey, that the exceed the value of the land, — Hennings 
grantee is entitled to the value of the land z>. Withers, 3 Brev. (S. C.) 45S; s. c., 6 
at the time of the purchase. Staats 7/. Ten Am. Dec. 589; Ware v. Weathnall, 3 McC. 
Eyck’s Exrs., 3 Cai. (N. Y.) iii; s. c., 2 (S. C.) 413, — together with interest and 
Am. Dec, 254; Pitcher z>. Livingston, 4 costs, if any. Logan v. Moulder, x Ark. 

Johns, (N. Y.) I; s. c., 4 Am. Dec. 229; 313; s. c., 33 Am. Dec. 33S; McGary 

Bender v. Fronibcrger, 4 U. S. (4 Dali.) Hastings, 39 Cal. 360; Davis v. Smith, 5 
441 ; bk. I, L. ed. 900, Ga. 2745 s. c., 40 Am. Dec. 279; Brady Z'. 

The same rule has been adopted in Mas- Spiirck, 27 III. 4S2 ; Phillips Reichert, 
sachnsetts. Bickford v. Page, 2 Mass. 455? 17 Ind. 120; s. c., 79 Am. Dec. 463 ; Burton 
Marston 7', Hobbs, 2 Mass. 433; s- c., 48 7^ Reeds, 20 Ind. 93 ; Swafford 7/. Whipple, 
Am. Dec. 61 1 ; Caswell v, Wendell, 4 Mass. 3 Greene (Iowa), 261 ; s. c., 54 Am. Dec. 

108. 498; Brandt z>, Foster, 5 Iowa, ^8; Wil* 

But if the grantee has actually enjoyed helm 7'. Fimple, 31 Iowa, 137; Durbin v. 
the lands foi a long time, the purchase- Garrard, 5 T. B. Mon. (Ky.) 317 ; Pence 7^. 
money and interest for a term not exceed- Duvall, 9 B. Mon. (Ky.) 48; Crisfiekl 
ing six years prior to the time of the evic- Storr, 36 Md. 129; Phipps v, Tarpley, 31 
tion IS given; for the grantee, upon a Miss. 433; Coffman v, Huck, 19 Mo. 435; 
recovery against him, is liable to account Dickson v. Desire, 23 Mo. 166; Taylor v. 
for the masm profits for that period only. I loiter, i Mon. Ter. 688; Dalton Bo wker, 
Staats V, Ten Eyck’s Exrs., 3 Cai. (N. Y.) 8 Nev. 198; Foster 7/. Thomp.son,4i N. H. 
i!i; s. c., 2 Am. Dec. 254; Caulkins 7/. 373; Stewart 7/. Drake, 9 N. J. L. (4 Halst.) 
Harris, 9 Johns. (N. Y.) 334; Bennct 139; Andrews v* Appel, 22 Hun (N. Y.), 
Jenkims, 13 Johns. (N. Y.) 50. 429; Bennet v, Jenkins, 13 Johns. (N. Y.) 

In Breaoli of Warranty, — The measure 50; Demmick v, Lockw^ood, lo Wend, 
of damages for breach of covenant of \rar- (N. Y.) 142 ; Grant v, Tallman, 20 N. Y. 
ranty is the loss actually sustained, not 191; s. c., 75 Am. Dec. 384; Mack 
exceeding the consideration paid, with in- Patchin, 42 N. Y. 167 ; s. c., i Am. Rep. 
terest and expenses of suit, Gnfiin v. Rey- 506; Williams v. Beeman, 2 Dev. (N. C.|» 
nolds, 58 U, S. (17 How.) 609; bk. 15, L. L. 4S3; Grist v. Hodges, 3 Dev, (N. C.) 
cd. 229. L. 198; Foote v, Burnet, 10 Ohio, 334; 

Only nominal damages can be recovered s. c., 36 Am. Dec. 90; Wade zk Comstock, 
fora breach of the covenant of warranty, ri Ohio St. 82; McClure v. Gamble, 27 
unless it is shown that the grantee has suf- Pa. St. 2S8; Cox v, Henry, 32 Pa. St. 21 ; 
fered actual loss, been evicted, or compelled Terry v, Diabenstatt, 68 Pa. St, 400; Wal- 
to pay money to remove the incumbrance lace zt. Talbot, i McC. (S, C.) 466; Stout 
in orclcr to prevent eviction, — King Gil- v, Jackson, 2 Rand. (Va.) 132. But see 
son, 32 Ilk 356; Richard V. Bent, 59 111 . 38 ; Porter v. Bradley, 7 R. I. 542; Mills v, 
8, c., 14 Am. Rep. i ; Mason v* Cooksey, Catlin, 22 Vt. xo6 ; Hopkins v, Lee, 19 
Kt Ind, 519, Sec Cockrell 7/. Proctor, 65 U, S. (6 Wheat.) 109; bk. 5, ed, 218; 
Mo 4t; Myers v. Brodbeck (Pa.), x Cent. Lewis v. Campbell, 8 Taunt 715. 

Rep. 407, — in either of which cases he Some States hold that the measure of 
is entitled to recover, in an action on the the damages is the value of the land at the 
covenant, a just compensation for such in- time of eviction. Sterling t'. Peet, 14 Conn, 
jury, Bronson 7/. Coffin, ro 8 Mass. 175; 245; Swett 7^. Patrick, 12 Me. i; Hardy 
St c., II Am. Rep. 335, — or what money Nelson, 27 Me. 525; Norton v, Babcock, 2 
he ought reasonably to have paid to extin- Mete. (Mass.) 518; Cxore v* Braaier, 3 Mass, 
guishtheincumbrance,— Schofield V. Iowa 523; s, c., 3 Am. Dec, 182 j Caswell z^* 
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Wendell, 4 Mass. 108; Park f. Bates, 12 and never cstends Ixx.un! tI>o inlu.st, 
Vt ^Si* s c '?6Am Dec. 347. estate, and ])n\jkg<H Jianltd U is u‘- 

in Covonajit against Incumbrances. --As strained and limitid t»> tiu t slate dtniisct!. 
to the covenant against incumbrances, it lloagUnd r. \ (»ik, t . A St, L. R. Co* 
seems generally held that the grantee is (Ind.), 9 \U‘ht Kep. 

entitled to nominal damages only, unless Thus, uhcre the subHa-mattn of the 

he extinguishes the incumbrance; and if he lease was so much of the smpinsuatu not 
extinguishes it for a reasonable and fair requned for iu\ig*dion. to !u lakui the 

: u... vA/'mriav Slim ICsSCeA f 


Prescott S'. Trueman, 4 Mass. 027; S.C., 3 ainouut nj. V 

Am. Dec. 246; Delavergne v. Norris, 7 lessors not having assnnu d mu olniisUtoii 
Tohiis. (N. Y.) 358; s. c., 5 Am. Dec. 281 ; to maintain the c.inal in n pau, 01 to io < p 
Hall S'. Dean, 13 Johns. (N. Y.) 105, — and it in such a condition Unit ihi it would )n a 
the costs, if any, to which he has been put siuplus of water alune lh.it m t lU d ioi mui- 
by an action against him on account of the gation, nor bound t]Rm''tK» s t<( tuinwh or 
incumbrance. Waldo s'. Long, 7 Johns, supply the lessees with w.itu, and tltt to Ih ■ 
(N. Y.) 173. provisitm lestikting the U iomi 

Extinguishment of Incumbrance. — The using all the watci iot pmpt^^f s of n.uip.i 
question of the reasonableness of the tion, or from ontireh al/amh mine the < anal 
amount paid to extinguish the lien of an at pleasure; the canal hung abandoned in 
incumbrance is a question for the jury. St. an action by the Wets t<« damans foi 
Louis 2'. Bissell, 46 Mo. 157. breach of covenant, tht umit I //that m 

Where the incumbrance is of a peima- no event “did the lissojs bn nine liable to 
nent character, such as a right of way, or any other conseqiu nte than the itiabditx to 
other easement, and cannot be removed, collect rent iiom the h-ms." Uoagl.ind 
the damages will be measured by the dimin- v. New York, T. \ st. L. K. (\u (tnd.b 
ished value of the estate, occasioned by the 9 West Rej). 2$:, Ste ako Hubluid t». 
existence of such permanent incumbrance. Toledo, 2r Ohio bt. ro; I t»\ .( int innali, 
Haynes v. Young, 36 Me. 557; Lamb v* 104 U. S. (14 Otto) 7St; bw. .’b, I 
Danforth, 59 Me. 322; s. c., 8 Am. Rep. Sheets r'. SOtltn, 74 I . p; Walb) iitj; 
426; Jacobs V. Davis, 34 Md. 204; Patch- bk. 19, I*, cd. x(\C\ 

elder Sturgis, 3 Cush. (Mass.) 201; liveiv lessee of ihe '•mplus watm of a 
Sturtevant f/. Phelps, 16 Gray (Mass.), 50; canal takes his 1< as< of the povu i,aml puts 
Harlow zf. Thomas, 15 Pick. (Mass.) 06; up his impro\etmnN subjut to bdl notho 
Williamson v. Hall, 62 Mo. 405. of the resci ved Tight of tin to diseoti* 

Where the permanent incumbrances is timie its canal and stop tin snpph fit water 
an easement granted to a railroad, evidence at any time. See 'ruistus of A K, 
of the enhanced value of the landbyrca- Canal r*. Ihelt, 25; hub -toq; Fishbiuk 
son of the railroad is not admissible. Wondiuff, 51 Imb tr 2; Hnbbatd . . Tideth), 
Kellogg ZK Malin, 62 Mo, 429. 21 Ohio St. 37(1; Klevatoi to. A nu innali, 

Upon a breach of covenant in an ex- 30 Ohio Sbf»2q{ ronnmmwuiltb f. Penn- 
change ot lands, the measure of damage.s sylvanu R. K. (kf, ?t P.i, St. 
is the value of the land conveyed, and not " Improvements And XnereAie of Ytlue, — 
of the land received. Cummins vv Kern In an action ft « .t brt.nh ot the MAcnant 
nedy, 3 Litt. (Ky.) 118; s. c., 14 Am. Dec. of title, the plaintht i.umot iccoser the 
45* Compare Farmers’ Bank t/. Glenn, <38 value of the imptovennnts jn.ide by him 
. after purchase fumi the unenaatf^r. Hen* 

In Qmet Enjoyment. — The measure of tier?'. Fiomlunger, 4 C. S. (4 lbtib)44r; 
damages for a breach of the covenant for bk. r, L. ctl xyau 
quiet enjoyment, implied in a lease, is the And in covenant for bteach of A cove- 
value of the unexpirecl term at the time of nant after cvictum by jmi amount title, it 
the eviction, over and above the rent re- h error to allow tiamages for increase of 
served by the terms of the lease. Myers v. value prior to the eviilinn, in the ab^nct 
Biirns, 35 N. Y. 272; Mack Patchin,42 of evidence of Mich increase* tonea r* 

3S N. Y. K. W, Rep. 650. ^ 

272; Williams r/. Burrell, i Man, G. k S. In New York and l^ennaylvank the mlt 
402; s. Cm so Eng. C. L. 401 1 Furze, of damagc.s adopted in respect to the oow 
r * C. L. 94; nant for quiet enjoyment and of general 

* * warranty, is to give the pmchmmmmf 

damages for the breach with interest ami the coats of the 
“joy™*?* depends suit; b« no atlownnce it ana* kf m 
value of any lmpro*«Bentti. 

granted, and the character of the landlord’s Eyck’s Exfi„ 3 Ciili (N* Y,l lit s •* » 

default The covenant ^ways relates to, Am. Dec. 354$ Fftclier w* 4 
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Johns. (N, V.) T ; &. c., 4 Am, Dec. 229; Bibb (Ky.), 434; McConnell Dunlap, 
Bennet v, Jenkins, 13 Johns. (N. Y.) 50; Hardin (Ky.), 41; s. c., 3 Am. Dec. 723; 
lender v. Fromberger, 4 U. S. (4 Dali.) Handley z/. Chambers, i Litt. (Ky.) 358. 

441 ; bk. I, L. ed. 900. Iffew York Eule. — The general rule in 

The same rule has been adopted in Ten- New York in the case of executory con- 
nessee. 5 Hall’s Am. Law Jour. 330. tracts for the sale of land, is that, in case 
Hut in other States, in relation to cove- of breach by the vendor, the vendee can, 
nants of warranty, the rule of damages has in an action of covenant, recover only nom- 
becn said to be the value of the property inal damages, unless he has paid part of 
at the time of eviction. Gore v. Brazier, the purchase-money, in which case he can 
3 Mass. 523; s. c., 3 Am. Dec. 182. also recover such purchase-money and in- 

The same rule appears to be adopted in terest. Peters v. McKeon, 4 Denio (N. Y.), 
South Carolina — Liber 7'. Parsons, i Bay 546; Stanton 7^ Miller, 14 Hun (N. Y-), 3S3; 
(S. C.), 19; Gucrard';s E\ts. 7'. Riveis, i Baldwin v. Munn, 2 Wend. (N. Y.) 399; 
Bay (S. C,), 265; Virginia Mills z>. Bell, 3 s. c., 20 Am. Dec. 627; Conger v. Weaver, 
Call. (Va.) 326; Ilumphiey’s Admr. zu 20 N. Y. 145; Mack v. Patchin, 42 N. Y. 
McClenachan Admr., i Munt. (Va.) 4^3 — 167; Margraf v. Muir, 57 N, Y. 155. 
and in Connecticut, llorsford?'. Wright, In a later case in New York, the coiut 
Kilby (Conn ), 3; s. c., 1 Am. Dec. 8. say that the rule is well settled, that, wheic 
In land Contracts. — In an action by a the vendor enters into a contract to sell 
pm chaser of land to recover damages for and convey real estate under a belief that 
a failure to convey, the value of the land he has a good title, and that the sanie i.s 
at the time the conxeyance is to be made ftce from incumbrances, and he fails to 
is the true measuie of damages. Pinkston perform for the reason that the title is de- 
7 ». Iluie, 9 Ala. 252; Gibbs jemison, 12 fcctive, or an incumbrance unknown to him 
Ala. o2o; Wells v. Aherncthy, 5* Conn. 222; previously is discovered, which prevents a 
Buckmastcr v. (.Jrund), I Scam. ( 111 .) 310; fulfilment of the contract, in an action by 
.McKee Brandon, 2 Scam. ( 111 .) 339; Gale the vendee against him for a breach of the 
7'. Dean, 20 111 . 320; Plummer v, Rigdon, contract, the latter is only liable for nomi- 
78 III. 222; Hill 7'. Ilobait, 16 Me. 164; nal damages aside from the purchase-money 
Wawen 7'. Wheeler, 21 Me. 4S4 ; Lawrence paid and the e-xpense of examining the title- 
7'. Chase, 54 aMe. 196; Dyer 7/. Dorsey, i Cockroft 7'. New York & H. R. Co., 69 
Gill & J. (Md.) 440; Canncll McAhcan, N. Y. 201, 

6 liar. & J, (Md.) 297 ; Kirkpatrick v. In an action against vendee for damages 
Downing, 58 Mo. 32} Drake v. Baker, 34 for breach of contract to purchase land, 
N. J. L. (s 'Vr.) 358; Barbour Nichols, 3 the measure of damages is the difference 
R. I. 187; Boardman V. Keeler, 2t Vt. 84; between the contract price and the price 
Hopkins v. Lee» 19 U. S. (6 Wheat.) 109; for which the land could be sold at the time 
bk. 5, L. ed. 318. of the breach. Old Colony R. R. v. Evans, 

On a contract for the purchase of real 72 Mass. (6 Gray) 25 ; s. c., 66 Am. Dec. 
estate, if the title prove bad, and the vendor 394; Griswold v. Sabin, 51 N. H. 167. 
is, without fraud, unable to make a good An agreement to perform certain work 
one, the purchaser is not entitled to dam- within a limited timCj under a certain 
ages for the loss of his bargain, Hammond penalty, does not liquidate the damages 
7*. Hannin, 21 Mich. 374; Flurean 7'. Thom- which the party is to pay for the breach of 
hill, 2 W. Black. 1078; Bain v. Futhergill, his covenant. Tayloe t'. Sandiford, 20 U. S. 
L, R. 7 Eng. & Ir. App, 158. {7 Wheat.) 13; bk. 5, L. ed. 384. 

But where the vendor knew at the time Public Ooutraotors. — One who contract.s. 
of contracting that he had not title or the to deliver wood to the government is en- 
power of conveyance, although he acted in titled to extra compensation for being 
good faith, and tjclieved that he should be required to cut it farther from the place of 
able to procure a good title, it was held delivery than that named in his contract, 
that the vendee wa.s entitled to recover of and for the expense of keeping his teams 
the vendor the difference between the con- during the delay caused thereby. United 
tract price and the value of the land at the States Peck, 102 U. S. (12 Otto) 64 ; bk. 
time of the breach. Pumpelly v. Phelps, 26, L. ed. 46. 

40 N. y. 59. See Brinckerhoft v. Phelps, Covenant running with the Iiond. — 
sa Barb. (N.y.) 100} s* c., 43 Barb. (N. Y.) All covenants which relate to land, and 
4^5 Torull V. Granger, 8 N. Y. 155, are for its benefit, run with the land, and 
In Virginia the same general rule has may be enforced by an action in covenant 
been laid down, — Thompson’s Exrs. zu by each successive assignee. See Sterling 
Guthrie, 9 I.eigh (Va.), lor; Wilson p. itydraulic Co, 74 Williams, 66 111 . 393; i 
Spencer, n I^gh (Va.), 261, — also in Smith X^ad. Cas. (Hare & W. notes) pt. u 
Kentucky. Patrick v. Marshall, 2 Bibb p. 179. And while a parol agreement to 
(Ky*), 40; 4 Am. Dec. 670; Allen «/. Ander- maintain fences does not run with the land, 
son, 2 Bibb (Ky.), 41$,* Fisher p. Kay, 2 but affects the parties to the agreement 
4C.ofI — 497 
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only, yet a written agreement showing an 
intention to charge the land runs with 
it, and is enforceable against subsequent 
grantees, Kentucky Cent. R. Co. v, 
Kearney, 6 Ky. L. Rep. 17 ; s. c,, 19 Cent. 
R. J.96: 

Where grantees of different lots at sev* 
cial times covenanted not to build beyond 
a specified line, such covenant, being and 
•continuing for the benefit of future pur- 
•chasers, may be enforced against an earlier 
purchaser by a later purchaser. Lattimer 
T. Livermore, 72 N. Y. 174. 

Charge upon Land. — Where the per- 
formance of a covenant is expressly or 
impliedly made a charge upon the land, it 
runs with the land. Sec Thomas v. Von 


and held to run with the land. Kingdon v, 
Nottle, I Made & S. 355 ; 2 Greenl. Cruise, 
756. 

In America, the prevailing doctrine is, 
that covenants of seisin and of right to 
convey are covenants in prese?iti, which are 
broken, if at all, as soon as made, — Richai d 

Bent, 59 111. 38; s. c., 14 Am. Rej^. i; 
Bethell v. Bethell, 54 Ind. 428; s. c., 28 
Am. Rep. 650; Dusenbury v, Callaghan, 
8 Hun (N. Y.), 541 ; Foote v. Burnet, 10 
Ohio, 317, 332; s. c., 36 Am. Dec. 90,— 
and do not therefore run with the land, 
and the right of action for a breach doe'* 
not pass to the assignee of the covenantee. 
Salmon v. Vallejo, 41 Cal. 481 ; Wilson 
Cochran, 46 Pa. St. 229. However, it is 


Kapff, 6 Gill & J. (Md.) 372; Astor v. held m some ot the Statcs,thatthecove- 
Miller, 2 Paige, Ch. (N. Y.) bS; Van Rens- nant of seisin runs with the land. See 
selaerc^. Dennison, 35 N. Y. 393; Goudy Coleman Lyman, 42 Ind. 289 ; Schofield 
r. Goudy, Wright (Ohio), 410; \Vorthmg- Iowa Homestead Co., 32 Iowa, 317; 
ton Hewes, 19 Ohio St. 66; Sandwith v. .s. c., 7 Am. Rep. 197; Knacller v. .Sharp, 
De Silver, i Browne (Pa.), 221 ; Hm.st v. 36 Iowa, 232 ; Magwire Riggin, 44 Mo. 
Rodney, i Wash. C. C. 375; Wooliscroft 512; Roberts v. Levy, 3 Abb. (JY. Y.) Pr. 
V, Norton, 15 Wis. 19&. N, S. 311 ; Hall v, Plaine, 14 Ohio St. 417. 

But if the thing to be done is merely And the coveiiant of indefeasible seisin is 
collateral to the land, the assignee will everywhere held to run with the land, 
not be charged, and covenant will not lie Dickson 2'. Desire, 23 Mo. 151; Abbott v. 
against him. Dolph v. While, 12 N. Y. Allen, 14 Johns. (N. Y.) 248; Garfield v. 
296; Webb z\ Russel], 3 T. R. 393-402. Williams, 2 Vt. 327. 

Thus, a covenant that the grantee shall Covenants for quiet enjoyment, for fur- 
remain in the quiet and peaceable posses- ther assurance, and of warranty, are pro 
sion of the land, runs with the land, and is speclive in their nature, — McGary 
binding upon those to whom the land may Hastings, 39 Cal. 360; s. c., 2 Am. Rep. 
be subsequently conveyed by such grantee. 456; Shelton v. Codman, 3 Cush. (Mass.) 
Schwalback v. Chicago, M. & St. P. R. Co. 318; Hurd v. Curtis, 19 Pick. (Mass.) 459: 
(Wis.) 33 N. W. Rep. Hunt if. Amidon, 4 Hill (N. Y.), 345; 

There must be a privity of estate between Abbott?/. Allen, 14 Johns. (N, Y.) 248,— 
the covenantor and covenantee, in order to lun with the land,— Logan v. Moulder, i 
to create a covenant that will run with the Ark. 313; s. c., 33 Am. Dec. 338; Hunt v. 
land, and enable an assignee to maintain Amidon, 4 Hill (N. Y.), 345 ; Markland v. 


to create a covenant that will run with the Ark. 313; s. c., 33 Am. Dec. y- 
land, and enable an assignee to maintain Amidon, 4 Hill (N. Y.), 345 ; 1 
an action of covenant. Taylor ?/. Owen, 2 Crump, i Dev. 8 c B. (N. C.) L. 


an action of covenant, iayior ?/. Owen, 2 Crump, i Dev. & B. (N. C.) L. 94; Camp- 
Blackf. (Ind.) 301; Morse’?/, Aldrich, 19 bell?/. Lewis, 3 Barn. & Aid. 392; s. c., 5 
Pick. (Mass.) 449; Bronson v. Coffin, 108 Eng. C. L. 322, —and an action m covenant 
Mass. 175 ; s. c., 1 1 Am. Rep. 335 ; Wheeler for damages fora breach maybe maintained 
?/, Schad, 7 Nev. 304 ; Brewer r. Marshall, by the covenantee and his representatives, 
19 N. J, Eq. {4 C. E. Gr.) 537 ; Kirkpatrick heirs, devisees, and alienees, Claycomb ?/. 

Pesfiine, 24 N. J. Eq, (9 C. E. Gr.) 206; Hunger, 51 III. 373; Crisfield v. Storr,36 
Cole r. Hughes, 54 N. Y. 444; s. c., 13 Md.1295 Rindskopf ?/. Farmers’ Trust Co., 
Am. Rep. 61 1- ^ Barb, (N. Y.) 36; Withy v, Mumford, 5 

sSuch a covenant can only be assigned Cow. (N. Y.) 137 ; Burtners v. Keran, 24 
with the land, Martin Gordon, 24 Ga. Gratt, (Va.) 42. 

533* Wilson ?/. Widenham, 51 Me. 566; Party Walk— It is held by some courts 
Nesbit V. Brown, i Dev. (N. C.) Eq. 30; that an agreement to build or pay fm: a 
Rudolph tr. Kinney, 3 Rand. (Va.) 394. party wall is merely a persona] covenant, 
Biviaion of Covenants. — Where land —Bloch ?/. Isham, 28 Ind. 37; Curtiss v. 
conveyed with full covenants consists of White, i Clarke, Ch. (N. Y.) 389; Coffin?/. 
^ several distinct pieces, or is divided ut> into Talman^ 8 N. Y. 465; Cole ?/. Hughes, ca 


on his portion of the covenant. Astor ?». Savage v. MasotiL % Cufidi. (Mass \ coo* 
Miller, 2 Paige, Ch. (N. Y.) 68 ; Johnson ?/. Maine ?/. Cumstoi^ : StanSSl 

BWenWsiN.Y.a*?. , ^ ptwrence, u t S&. ,*^5 mS'dsoVJ! 

BnglisbDootnne. — In England all cove- Tobey, 121 Mass* 45^ ^ B^rlock ?/. Peck, 2 
Hants for title arc termed real covenants, Duer (N. Y.), 90; Hart Kucher, < Serg” 
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An action of covenant will not He upon a clause in a deed 
intended solely to prevent the conveyance being treated as an 
advancement^ 

It has been held that an action of covenant will lie upon the 
words of a deed, will warrant and defend the premises to A. 
and his heirs forever,”* as well as the words ‘‘grant, bargain, and 
sell ; ” * and to be maintainable upon a covenant by grantors “for 
them, heirs,” etc,, the clause being construed to mean “them- 


& R. (Pa.) I ; Todd 7*. Stokes, lo Pa. St. 
(10 Barr) 155; Gilbert 7/. Drew, 10 Pa. St. 
(10 Barr) 219; Ingles v, Bringhiirat, i U. 
S. (i Dali.) 34t ; bk. r, L. ed. 167. 

Massachusetts Doctrine — The IVIassa- 
chusetts courts /ioU that such a covenant 
has a direct and immediate reterence to the 
land ; that it relates to the mode of occu- 
pying and enjoying the land; that it h 
beneficial to the owner merely as owner; 
that it is inherent in and attached to the 
land, and neces.sarily passes into the hands 
of the heir or grantee, who may maintain 
an action in covenant for its breach. See 
Joy V. Boston Penny Savings Bank, 115 
Mas^. 60. 

Other States. — Opposed to this doctrine, 
the courts of New York, Pennsylvania, and 
othei States, hold that where the owner of 
land builds a party wall under an agree- 
ment with the adjoining owner, and that 
when the latter shall use it he will pay 
the expenses of building his portion of the 
wall, the right to compensation is personal 
to the builder, and does not pass by a grant 
of the land and bind subsequent grantees, 
but that the burden of liability is confined 
to the original covenantor. Cole v, Hughes, 
54 N. Y. 444; Davids v, Harris, 9 Pa. St, 
503; Todd 7/. Stokes, 10 Pa. St. 155; Gil- 
bert V, Drew, 10 Pa. St. 219. 

Statute of Frauds.-^ A parol agreement 
to build a party wall is within the statute 
of frauds; but if the party builds such a 
wall upon the faith of the defendant’s agree- 
ment to pay one-half the cost when he uses 
at, such building i.s a part performance suffi- 
cient to take the agreement out of the stat- 
ute, and an action in covenant will lie. 
Rawson v, Bell, 46 Ga, 19, See also Bindge 
7/. Baker, 57 N. Y. 207. 

Where an adjoining owner, in a city, 
under a statute condemns and removes a 
party wall which forms one side of a build- 
ing leased for years, for the purpose of 
erecting a suitable wall for a larger build- 
ing, such condemning and tearing down of 
the wall will not constitute a breach of the 
implied covenant for quiet enjoyment con- 
tained in the lease. Barns v. Wilson (Pa,), 

8 Cent Rep. 454; s. c., 25 Cent L. J. 14; 

9 AtL Rep, 437* 

OoTenant for ^uiet Enjoyment. Al- 
Ihough every lease contains an implied 


covenant for quiet enjoyment, yet that 
covenant extends only to the acts of the 
lessor himself, and to injuries inflicted 
under paramount title : it is not designed as 
an indemnity against any and all olstuib- 
ances of the ’lessee’s enjoyment of the land 
under the law. Barns v, Wilson (Pa.), 8 
Cent Rep. 454; s. c., 25 Cent L. J. 14; 9 
Atl. Rep. 437. See Frost v. Earnest, 4 
Whart. (Pa ) 86; Dobbins v. Brown, 12 Pa. 
St. 75; Moore ?/. Weber, 71 Pa. St. 429. 

Uninhabitable House. — The meie fact 
that a house leased becomes uninhabitable 
is not enough to sustain an action in cove- 
nant. Carson v, Godley, 26 Pa. St. 117; 
Harriett V, Powell, 30 Pa. St. 293. This 
condition of the property must result from 
the act of the lessor, or from those holding 
a paramount title. Barns v, Wilson (Pa.), 

8 Cent Rep. 454; s. c., 25 Cent L. J. 14; 

9 Atl. Rep. 437. Yet it has been held that 
a covenant by a lessee to occupy premises 
as a dwelling-house, implies a covenant by 
the lessor of fitness for a dwelling-house, 
and that, in case of unfitness, the amount 
expended by the lessee for necessary re- 
pairs is a set-off against a claim for rent, 
Wolfe V, Arrott, 109 Pa. St 473; s. c., i 
Cent Rep. 128. 

See on this subject Phipps v. Tarpley, 
24 Miss. 597 ; Mann v, Pierson, 2 Johns. 
(N. Y.) 37; Pringle v, Witten, i Bay (S. 
C.), 256; s. c., i Am. Dec. 612; Kincaid 7^ 
Brittain, 5 Sneed (Tenn,), 133. 

1 . Hummel v, Hummel, 80 Pa, St. 420. 

2 , Rickets v, Dickens, x Murph, (N. C.) 


343 ; -s. c , 4 Am. Dec. 555. 

3 . “Grant, Bargain, and Sell.” — Under 
a deed of general warranty containing the 
words ** grant, bargain, and sell,” the grantee 
has a right to recover of his grantor’s ad- 
ministrator the money paid by him as a col- 
lateral inheritance tax, which was a lieu 
upon the property whcui conveyed by said 
deed. , Large xk McClain (Pa.), 5 Cent. 
Rg>. 761. 

In Pennsylvania. — The words grant, 
bargain, and sell,” in a deed under act of 
Hay 28, X7X5, created a covenant against 
incumbrances, which was broken as soon 
as made by an existing lien ; and plaintiff, 
being compelled to pay it to save his prop- 
erty, has a right to recover in covenant. 
Large V, McClain (Pa,), 5 Cent. Rep. ySu 



Wben not MaintainaMe. 
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selves, their heirs,” etc.;^ but an action is not maintainable on 
“and the said , for heirs, etc., docs covenant, etc., be- 

cause the effect of the blanks is to render the entire clau.se nuga- 
tory and the inference naturally arises that no such covenant wa.s 
intended to be made; nor can the context, by construction, sup- 
ply the omission.® 

A court of chancery will decree the performance ol a general 
covenant to indemnify “against all claims or suits at law, ur both.” =* 
No action but covenant will lie on an instrument, under seal in 
the words “Due A. B. ^10.43, value received, payable in cotton » 
but will lie on the words “to which payment, well and tni!)- to be 
made, I bind myself;”® on the words “I am content to give,” 
etc.;® on the words “I oblige myself to pay so much money at 
.such a day, and so much at another time.” 

A receipt in these words, “ Received fourteen barrels of whiskey 
of J. S., for sale,” does not create a covenant to jiay over the pro- 
ceeds, so as to authorize an action of covenant.® 

IV. When not Maintainable. — In general, covenant cannot lx* 
maintained upon a contract not under seal, by the party <>r his 
attorney;® because a mere recognition of the contrael, though 
under seal, will not sustain the action.^® 


1. Baker ». Hunt, 40 111 . 264. (Ky.) 137; l.mlliiin Wiuiil, V, J. I,. 

Illinois Eule. — But in the Illinois case (i Penn.) 55; HiUlcrbat k .. 7 

above given the intention is clearly mani- N. J. L. (2 llalsto o.|; Half r, Nivon, 5 

fest, and the error of the clerk very pal- Cow. (N. V.) 445; Davis r‘, Juthi, Wis. 

pable. The question of construction in 85; 2 Bouv. Inst. 3564 § 3446 ; J 1 ^ 1 . 

such a case is comparatively simple, the 

* ' ■ ' ’ Omission to do Act — It* the biMih 


imperfect words show the intention of the 
grantor. The neglect in this instance to 
insert the word their ” was immaterial, as 
would have been the word “ heirs,” for the 
legal effect of the covenant would have 
been the same if all reference to the heirs, 
executors, and administrators had been 
omitted. See Hall v. Bumstead, 20 Pick. 
fMass.) 2 J Bell v. Boston, lOi Mass, 506. 

2 , Day v. Brown, 2 Ohio, 345. 

8. Wilson V. Davidson County, 3 Tenn. 
Ch. 536. 

4 . Fortenbury v, Tunstall, 5 Ark. 263. 

5 , Douglass V. Hennessy (R. I.), 5 fJew 
Eng. Rep. 94. 

No demand need be made before action 
is brought on such a covenant. Douglass s'a 
H ennessy (R. I.), 4 New Eng. Rep. 94. 

Burden of Proof, — Defendant has the 
burden of proving his plea of performance, 
although a breach of the condition of the 
bond is alleged in the declaration. Doug- 
lass w. Hennessy (R. I.), 5 New Eng. Rep. 94. 

6* The court hHd the words to mean ** did 
amount to as much as X promise to pay.*^ 
Anonymous, 3 Leon. 119. 

7 . Norrice's Case, Hardres, 178. 

8. Wilcoxen v. Rix, i A. K. 

(Ky.) 4 Zi. 

v; Tribble Oldham, 5 J. J. Marsh. 


the covenant sued upon is simplv an ttmis' 
sionto do the ,ut, bv the pvifoimainv ot 
which the bond might bveomu ,m 
action of contract will mn In ; tor in such 
case there is no ptomisc nmU i sc, it ii» <[o it. 
Powell r. Clark, 3 X. J. L. (2 IVim.l 517, 
Bnglish Enle. But it is AM in 'Eng- 
land that covenant lies against a IcHsee i$f 
a patentee, although he diil not sign the 
lease, or any counifijwtt ot the lease, l»c* 
cause it is a matUu 01 iciohI, and the lev 
see’s acceptance t>f the ttrniise being in 
such a case as obligatory as on express 
covenant. Kwre i\ .Sttkklaud, Oo. Jfac. 
2405 Bret r. (‘mnlierland, t'lo. Jac. 399^ 
jai; Comyn’s Dig. tit A, i; 

viner, Abr. tit. Cfltrnafd, It, PI, 1. 

Where c<ivcnant was jinnight upon the 
following words in a letter from one brother 
to another, " Dear lirother, Preston’s get- 
ting the money that he did from you has 
caused me many painful hours. If I had 
health I would soon gel out of debt The 
amount is sure to you or your hetrs,” the 
court Aeid that covenant would not lfe» 
and that the words imported no prewnlse or 
Marsh, obligation. Bright n Bright, is B. Mon. 


fiOO 


■ Nixon, 6 Cow. (N. Y.) 44S< 
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the material part of which is subsequently varied by a parol agree- 
ment ; * on a policy of insurance, renewed by indorsement, and 
under seal ; ^ on a deed, the seal to which has been torn off, by 
one to whom such deed was intrusted by both parties for safe 
keeping;^ on a condition in a title-bond to convey land against 
the grantee in a deed-poll for non-performance of any condition 
of any thing therein stipulated to be done by him ; ® on the condi- 
tion of a bond ; ® on a special agreement under seal to do work, 

1 . McVoyt/. Wheeler, 6 Port. (Ala.) 20 r ; 4 . Western v. Mayor of Brooklyn, 23 

Rajmiond v, Fisher, 6 Mo. 29; Vicary v. Wend. (N. Y.) 334; Huddle v. Worthing- 
Moore, 2 Watts(Pa.),4Si; s. c,27 Am. Dec. ton, r Ohio, 423; Abrams Kounts, 4 
323; Ellmakerr'. Franklin Fire Ins. Co., 6 Ohio, 214. 

\Vatts & S. (Pa.) 443 ; Heard t». Wadham, i Title-Bond to convey. — Where A. sells 
East, 630; Littler Holland, 3 T. R. 590. B. four hundred acres of land, and binds 

The remedy is on the substituted agree- himself to procure a patent for the same, 
ment. McVoy z*. Wheeler, 6 Port. (Ala.) on the payment of the last instalment; 
201 ; Raymond v, Fisher, 6 Mo. 29. and B. sells to C. a part of the said land, 

Written Assent. — Where defendants and covenants to procure the patent on the 
covenanted to pay for work that should be reasonable request of C., and by the same 
done with their written assent, if such writ- instrument empowers C. to procure the 
ten assent be dispensed with by parol, patent from A,, for which he is to be 
covenant will not lie. To bring down a allowed a valuable consideration, B. can- 
covenant to paiol in the declaration, is to not support an action of covenant against 
defeat the action. Lehigh Coal & Nav, C- for not procuring a patent. Barndollar 
Co. 7'. Harlan, 27 Pa. St. 429. Tate, i Serg. & R. (Pa.) 160. 

Parol Alteration. — A parol agreement Conditional Covenant. It has been heU 
by one party to a covenant to waive the that a covenant providing that if the 
performance of a part of the agreement by grantors “obtain the fee-simple” to prop- 
the other party, is held not to be such an erty conveyed “from the government of 
alteration of the contract as will defeat an the United States they will convey the 
action of covenant. McCombs z*. McKen- same” to the grantee, his heirs or assigns, 
nan, 2 Watts & S. (Pa.) 216; s. c., 37 Am. “by deed of general warranty,” — Da ven- 
Dec. 505. port v. Lamb, So U. S. (13 Wall.) 41S; 

It has been held that if a person enters bk. 20, L. ed, 655, — is a covenant of fur- 
into a bond for the performance of certain ther assurance, and entitles the grantees,, 
matters, and afterwards a parol agreement his heirs or assigns, to a conveyance of the 
is made between the parties, varying the title on the happening of the contingency 
time of performance, an action cannot be specified. Davis v. Tarwater, 15 Arlc, 
maintained upon the bond for the penalty, 2S6 ; Dussaume v, Burnett, 5 Iowa, 95. 
but that the plaintiff must seek his remedy Such covenant is a special and limited 
upon the agreement enlarging the lime covenant, and takes effect only in case 
of performance. Ford 7'. Camptield, ii the grantees acquire title directly from the 
X. J. L. (6 Halst.) 327. United States, and does not cover the ac- 

^ And it has been held that where a plain- quisition of title from any other person 
tiff sues on a covenant which has been or intermediate party. Dav*enport Lamb, 
modified by parol, in a point essential to 80 U. S. (13 Wall.) 418; bk. 20, L. ed. 655. 
the defendant’s liability, the action should 5 . Maule v. Weaver, 7 Pa. St. 329. 
be assumpsit^ the written contract being Kent reserved. — So where a deed of land 
treated as abandoned, or used no further purported to be an indenture, and con- 
than to mark the terms and extent of the tained a covenant by the grantee to pay a 
new stipulation. Lehigh Coal & Nav. Co. rent reserved to the grantor, but the deed 
V. Harlan, 27 Pa. St. 429. was signed and sealed only by the grantor, 

2. Luciana v. American Fire Ins. Co., 2 and accepted by the grantee, who afterwards 

Whart. (Pa.) 167. conveyed, subject to the rent reserved, it 

8. Rees s/. Overbaugh, 6 Cow, (N. Y.) was held that covenant would not lie 
746. See Powers v. Ware, 2 Pick* (Mass.) against the grantee to recover the rent re- 
451 ; s. c., 4 Pick. (Mass.) 106. served in the deed. Maule v. Weaver, 7 

Covenant will not lie against a grantor Pa. St. 329. 
where the grantee has all the land de- 6. Summers 7». Watson* i Cr. C. (\ 254 ; 
scribed in the deed, but not all the grantor United States v. Brown, i Paine, C. i\ 422# 
agreed to convey. Church v, Stiles (Vt.), Penal Bond.— Thus covenant will nfjt Ue 

5 New Eng. Rep. 104. • on a penal bond, conditioned to be defeated 

002 
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if the work is not done strictly within the time/ nor if it be not 
done in the manner prescribed, unless the party for whom the 
work was done has accepted the performance as full and perfect/ 
Upon an agreement, signed by several, to pay each an equal 
share of certain expenses, under which agreement some have paid 
more and some less, an action of covenant against one of the par- 
ties to the agreement by the others cannot be maintained.® 

Covenant will not lie against one who has not signed the deed/ 
An action of covenant cannot be maintained upon agreement 
under seal modified or altered by parol® 

An action in covenant for a breach of the implied covenant of 
quiet enjoyment, contained in a lease for years, will not lie where 
a house in a city has been leased to a tenant for years, and the 
owner of the adjoining lot, under a statute, condemns and removes 
a party wall which forms one side of the house leased, for the 
purpose of erecting a suitable wall for a larger building.® 

by the performance of collaleriil conditions, two breaches of the condition, followed by 

— Staters Woodward, 3 Mo, 353 ; — on the an averment that the defendant had not 
condition of an injunction bond, — Sum- paid the penalty, the court say, It is clear 
mers Watson, i Cr. C. C. 354; United that, by the common law, an action of cove- 
States V. Brown, i Paine, C. C. 422 ; — on a nant was a concurrent remedy with debt on 
bond with a penalty, conditioned for the a single bill obligatory, or a penal bond 
performance of a inurriage contract be- subject to be defeated by the performance 
tween the obligee and one of the obligors, of the conditions. In such an action the 

— Abram.sf'. Kounts, 4 0 hio, 214; — on the breach of covenant would be the non- 
condition of a bond, separated in the decla- payment of the debt in the one case, in the 
ration from the penal and obligatory parts, other the non-payment of the penalty.” But 

— Huddle p, Worthington, i Ohio, 423; as the breaches assigned were breaches of 
United States Brown, ! Paine, C. C. 422 ; the condition, it was held covenant would 

— on an assignment under seal of a bond not He. See State v. Woodward, 8 Mo. 
tor tobacco, the breach assigned being, that 353; Taylor v. Wilson, 5 Ired. (N. C.) 1 ^. 
the obligor did not pay, Brickcll 2^. Batch- 314. 

elor, Cam. & N. (M. C.) 109. In a case — United States v. Brown, r 

But it was remarked by Paine, C. C. 422 — where covenant was 

in the case of Uill v, Carr, i Ch. Cas, 294, brought on a bond, conditioned for the 
that "covenant will lie on a bond, for it faithful performance of the dutie.s of an 
proves an agreement.” Commenting on officer, the court remarked that covenant 
this case, the learned author of a recent might probably be maintained upon the 
work SJiys that bond undoubtedly proves penalty of the bond, if the breach was 
:m agreement, but is the agreement proved properly assigned, because it contained an 
t he one stated in the penalty ? ” 2 Sedgwick acknowledgment of indebtedness, and prom- 
on Dam. (7th ed.) 263. It would seem that, isc to pay, and the breach would be the 
if there be no agreement in the condition, non-payment of the money ; but that, as 
the only agreement possible is an agree- the breach alleged was misfeasance in office, 
ment to piw penalty. an action of covenant would not He. 

Bond of Defeasance, — Where a bond is 1 , Jewell p, Schroeppel, 4 Cow. (N. Y.> 
strictly a bond of defeasance, and not a 564. 

covenant to perform the act recited in the Stagg ?/. Munro, 8 Wend. (N, Y.) 399, 
condition, covenant will not He, debt being 8. Belknap p . Paddock, 52 Vt. i. 

the appropriate remedy. See Hathaway 5/. 4 , Maule v. Weaver, 7 Pa. St. 329. 

Crosby, ly Me. 448, 5 . Vicary v, Moore, 2 Watts (Fa.), 451 ; 

Where action of covenant was brought s. c., 27 Am* Dec. 323 ; Carrier Dilwonh, 

on an attachment bond, alleging a.s breaches 59 Pa. St. 406. 

that the defendants had not paid the pen- Covenant modified by Barol. — Where a 
alty nor prosecuted the action, it was Md covenant has been modified by parol, the 
that the action could be maintained. Hill old contract will be treated as abandoned. 
p. Rushing, 4 Ala. 2x2. Appeal of Hall, n 2 Pa. St, 43 ; s, c., 3 Cent 

Suit on cMoet’s Bond.— Where covenant Rep. 132. 
was brought on a .sheriff’s bond, alleging 6* Barns v* Wilson (Pa.); 8 Cent. Rep. 

m 



The mere fact that a house leased becomes uninhabitable, is not 
enough to sustain an action in covenant ; ^ this condition of the 
property must result from the act of the lessor or from those 
holding a title paramount.® Yet, where a lease contained a cove- 
nant by the lessee to occupy premises as a dwelling-house, it was 
held that there was an implied covenant on the part of the lessor 
that the premises were fit for the purposes of a dwelling-house ; 
and that, in case of unfitness, the amount e.xpendcd by the lessee 
for necessary repairs is a set-off against a claim for rent.® 

An action for breach of covenant in a lease against sub-letting 
will not lie for an agreement to let the sign of a third person 
remain on the outer wall of the building, because such privilege 
is a license, not a lease, and does not infringe the covenant. A 
lease of the first floor of a building includes the front wall thereof.* 
An action of covenant does not lie upon the statute of 3 William 
and Mary, ch. 14, against the devisee of land, to recover damages 
for a breach of covenant made by the devisor ; the remedy thereby 
given is confined to cases where an action of debt lies.® 

Where two persons for valuable consideration, as between them- 
selves, covenant to do some act for the benefit of a mere stranger, 
that stranger cannot enforce the covenant against the two, though 
either of the two might do so against the other.® 

Where an instrument of writing is what is technically called an 
instrument inter partes, that is, expressed to be made between the 
parties who are named in it, as executing it, in such case it is a 
settled rule, that, although a covenant be expressed in the instru- 
ment for the benefit of a third person named in it, an action can 
be brought in the name of one of the parties only, and not in the 
name of such third person.’ 

An attorney who covenants in that capacity to convey, and sets 
his own hand and seal to the covenants, is competent to bring an 
action for the purchase-money covenanted to be paid him in his 
own name.® 

A. by an indenture, executed by himself and B., assigned to B. 
premises, subject to the payment of the rent and to the perform- 


4S4; s. c., 25 Cent. I.. J. 14, 9 Ati. Rep. 
437- 

Qniet Enjoyment, Implied Covenant for. 

— While it IS true that every lease contains 
an implied covenant for quiet enjoyment, 
yet that covenant extends only to acts of 
the lessor himself, and to injuries inflicted 
under title paramount ; it is not designed 
as an indemnity against any and every dis- 
turbance of the lessee’s enjoyment of the 
land under the law. Barns v, Wilson 
(Pa.), 8 Cent Rep. 454; 25 Cent L. J, 14, 
9 Atl. Rep, 454. See Frost v. Earnest, 4 
Whart (Pa.) 86; Dobbins w. Brovim, iz Pa. 
St 75; Moore v, Weber, 71 Pa. St 429. 

1 . Carson v. Godl^, 26 Pa. St 117; 
Hariett w. Powell, 30 Pa. St 293. 


2 . Bains V. Wilstm (Pa), 8 (*ent Rep. 
4541 25 Cent. 1., J. 14 , 9 Atl Rep. 
437* 

3 . Wolft‘7'. Anott, too Pa. St, 473? s, r., 
1 Cent Rep. 128. 

4 . LowcU V, Stiahau (Ma.ss,), 4 New 
Eng. Rep. 650; 25 Cent, k J, in, 12 N, 
K. Rep. 401. 

5 . Wilson V, Knublcy, 7 Kast, 127; s,i\, 
3 Smith, 128, 

6. Col) car 7 \ Mulgravc {Conntess), 2 
Keen, 8i* 

7 . Smith Emery, 12 N.J. L. {7 Halst) 
S3* 

S. Johnson?*. Applegate, I N. Jo Lv(Co3ce) 
7, 233; Sheldon 3/, Dunlap, 1 Harr. (Del) 
24S* 
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ance of the covenants and agreements reserved and containea m 
the original lease. B. entered under this assignment, and after- 
wards assigned over to a third person ; it was held that B. was not 
liable to A. for rent which the latter had been called upon to pay, 
in consequence of the default of B/s assignee; the words “sub- 
ject to the payment of the rent,*' etc., being words of qualification, 
and not of contract.^ 

V. By Whom Maintainable, — i. Generally, — The right to sue 
upon a covenant depends upon privity of estate with the original 
covenantee, and not with the original covenantor.® 

Under the codes an action for the breach of a covenant must 
be brought in the name of the real party in interest — the party 
who is entitled to the damages.^ 

A person who has obtained a discharge in bankruptcy may 
maintain a bill in equity, based upon his liability upon a covenant 
of warranty in a deed. The privilege of the bar of a bankrupt 
discharge, like the statute of limitation, is purely personal to the 
bankrupt : if he does not choose to avail himself of it, no one else 
can for him. He may treat the covenant in the deed as binding 
upon him, notwithstanding the discharge.^ 

2. Contracting Parties, — It has been held in this country that 
action in covenant must be brought by one of the parties between 
whom the covenant is made, and that a third person cannot main- 
tain an action on a covenant, though made for his benefit;® but 
the English courts hold to a different rule.® Where there are 

1 . Wolveridgc7^. Stewartl, 3 Moore & S., Thus, where rent was reserved by a 

S6r ; 8. c., i Cromi). M, 644. lease to a person who was not a party to 

2 . Norcross w. James, 140 Mas!>, 188 *, the instuiment, and the lessees covenanted 

•». c., i New Eng. Kcp. 327. with him and the lessors to pay rent, it 

3 . Sinker v, Floyd, 104 Ind. 291 ; s. c., was held that an action of covenant would 

2 West. Rep. 218. See Pence v, Aughe, not lie for a breach of the covenant at the 
lor Iiul. 317. suit of such person and the lessors. South- 

4 . Bush V, Stanley (III.), 11 West. Rep. ampton v. Brown, 6 Barn. & C. 718. 

382. 6. Sec Wetherell v, Langston, i Ex. 

DUeharge in Bankruptcy, — The origi- 634; Pitman v, Woodbury, 3 Ex. 4; Brit- 
nal cause of action is not destroyed by the ish Emp. Ass. Co. v, Browne, 12 C. B. 723: 
discharge in bankruptcy. It is well set- Morgan v. Pike, 14 C. B. 473; Swatman 
tied that the bar which the discharge in- v. Ambler, 8 Ex. 72. 
terposes may be removed by an uncondi- Action on Indentures. — Thus, they hold 
tiunal new promise and debt revived upon that a covenantee in an ordinary indenture 
the original consideration. See Marshall who is a party to it, may sue the cove- 
r. Tracy, 74 III.' 379; (*la.s.Hen t\ Schoene- nantor who executed it, although he him- 
mann, 80 Ul, 304 ; Bush v, Stanley (III.), self has not executed it, notwithstanding 
n West. Rep. 383. there maybe cross-covenants on the part 

The discharge in bankruptcy Is analo- of the covenantee, which are stated in the 
gous in effect to the statute of limitations, in deed to be the consideration for the cove- 
.so far as it does not annul the original debt, nants on the part of the covenantor. Mor* 
but merely suspends the right of action gan v. Pike, 14 C. B, 473; s. c., 23 L. J- 
for its recovery. Farmers & Merchants’ C. P. 64. In yr Mathew, 7 Taunt. 096; 2 
Bank v, Flint, 17 Vt 508; s. c., 44 Am. C. L, R. 696. 

Dec, 35 r. Mutuality. — It is held by the English 

5 « Montague?^. Smith, 13 Mass. 404, 405; courts that it cannot be said that, unless 
Howe P, How, I N. H, 49 j Smith v* Em- the plaintiff also executes the deed, there 
ery, a N. L L. (7 Halst.) 53 ; Hornbeck v, is want of mutuality, because the defend- 
Westbrook, 9 Johns. (N. y.) 73 ; Gardner ant had it in his power to require the plain- 
Gardner, 10 Johns. (N. Y.) 47. tiff’s signature, and if he did not do so it 
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When not Haintataable. 


COVENANT, 


In General. 


The mere fact that a house leased becomes uninhabitable, is not 
enough to sustain an action in covenant j ^ this condition of the 
property must result from the act of the lessor oi from those 
holding a title paramount.® Yet, where a lease contained a cove- 
nant by the lessee to occupy premises as a dwelling-house, it was 
held that there was an implied covenant on the part of the lessor 
that the premises were fit for the purposes of a dwelling-house ; 
and that, in case of unfitness, the amount expended by the lessee 
for necessary repairs is a set-off against a claim for rent.^ 

An action for breach of covenant in a lease against sub-letting 
will not lie for an agreement to let the sign of a third person 
remain on the outer wall of the building, because such privilege 
is a license, not a lease, and does not infringe the covenant. A 
lease of the first floor of a building includes the front wall thereof.^ 
An action of covenant does not lie upon the statute of 3 William 
and Mary, ch. 14, against the devisee of land, to recover damages 
for a breach of covenant made by the devisor ; the remedy thereby 
given is confined to cases where an action of debt lies.® 

Where two persons for valuable consideration, as between them- 
selves, covenant to do some act for the benefit of a mere stranger, 
that stranger cannot enforce the covenant against the two, though 
either of the two might do so against the other.*® 

Where an instrument of writing is what is technically called an 
instrument inter partes, that is, expressed to be made between the 
parties who are named in it, as executing it, in such case it is a 
settled rule, that, although a covenant be expressed in the instru- 
ment for the benefit of a third person named in it, an action can 
be brought in the name of one of the parties only, and not in the 
name of such third person.*^ 

An attorney who covenants in that capacity to convey, and sets 
his own hand and seal to the covenants, is competent to bring an 
action for the purchase-money covenanted to be paid him in his 
own name.® 

A. by an indenture, executed by himself and li., a.ssigned to H. 
premises, subject to the payment of the rent and to the perform- 


454; s. c., 25 Cent. L. J. 14, 9 Atl. Rep. 
437- 

Gaiet Enjoyment, Implied Covenant for. 

-—While it IS true that every lease contains 
an implied covenant for quiet enjoyment, 
yet that covenant extends only to acts of 
the lessor himself, and to injuries inflicted 
under title paramount; it is not designed 
as an indemnity against any and every dis- 
turbance of the lessee’s enjoyment of the 
land under the law. Barns v, Wilson 
(Pa.), 8 Cent. Rep. 454; 25 Cent. L. J. 14, 
9 Atl. Rep. 454, See Frost v. Earnest, 4 
Whart (Pa.)^; Dobbins v. Brown, 12 Pa, 
St 75; Moore v, Weber, 71 Pa. St 429. 

1. Carson v, Godley, 26 Pa. St 117; 
Hazlett % Powell, 30 Pa. St 293. 


mi 


2. Barns v. WiK«m (Pa.), 8 Ont. Rop. 
454; 25 Cent. L. J. 14, 9 Atl, Rep. 
437- 

8. Wolfe Arrott, 109 Pa. ,Si. 4735 s.c., 
I Cent Rep. 128. 

4. Lowell T*. Strahan (Mass.), 4 New 
Eng. Rep. 650; 35 Cent. U J. in, 12 N. 
E. Rep. 401. 

§. Wilson*^. Knublev, 7 East, 127; s.c., 
3 Smith, 128. 

6. Colyear r. Mulgrave (Countess), 3 
Keen, 8i. 

7. Smith p. Emery, 13 N. J, L. (7 Halst) 
53“ 

5, Johnson?/. Applegate, % LI<.(Coxc) 

7, 333} Sheldon p* Dunlap, 1 Harr. (Del.) 
245. . 



By Whom Maintainahle. C O VENANT. Generally ~ Contracting Parties. 

ance of the covenants and agreements reserved and contained in 
the original lease. B. entered under this assignment, and after- 
wards assigned over to a third person ; it was held that B. was not 
liable to A. for rent which the latter had been called upon to pay, 
in consequence of the default of B.’s assignee; the words ^'sub- 
ject to the payment of the rent,” etc., being words of qualification, 
and not of contract.^ 

V. By Whom Mamtamable. — Generally. — The right to sue 
upon a covenant depends upon privity of estate with the original 
covenantee, and not with the original covenantor.^ 

Under the codes an action for the breach of a covenant must 
be brought in the name of the real party in interest — the party 
who is entitled to the damages.® 

A person who has obtained a discharge in bankruptcy may 
maintain a bill in equity, based upon his liability upon a covenant 
of warranty in a deed. The privilege of the bar of a bankrupt 
discharge, like the statute of limitation, is purely personal to the 
bankrupt : if he does not choose to avail himself of it, no one else 
can for him. He may treat the covenant in the deed as binding 
upon him, notwithstanding the discharge.^ 

2. Contracting Parties. — It has been held in this country that 
action in covenant must be brought by one of the parties between 
whom the covenant is made, and that a third person cannot main- 
tain an action on a covenant, though made for his benefit ; ® but 
the English courts hold to a different rule.® Where there are 

1. Wolvcridge®'. Steward, 3 Moore & S., Thus, where rent was reserved by a 
561 ; s. c., I Cromp. & M. 644. lease to a person who was not a party to 

2 * Norcross v. Jame>, 140 Mass. 188 j the instrument, and the lessees covenanted 

s. c., i New Eng. Hep. 327. with him and the lessors to pay rent, it 

3 . Sinker v. Floyd, 104 Ind. 291; s. c., was that an action of covenant would 

2 West. Rep. 21S. See Pence r. Aughe, not lie for a breach of the covenant at the 

lor Ind. 317. suit of such person and the lessors. South- 

4 . Bush tf, Stanley { 111 .), 11 West. Rep. ampton 7/. Brown, 6 Barn. & C. 718. 

383. 6. See Wctherell v. Langston, i Ex. 

Bisoharge in Bankmptoy. — The origi- 634; Pitman v. Woodbury, 3 Ex. 4 ; Brit- 
lul cause of action is not destroyed by the ish Emp. Ass. Co. r. Browne, 12 C. B. 723; 
discharge in bankruptcy. It is well set- Morgan v. Pike, 14 C. B. 473; Swatman 
tied that the bar which the discharge in- ru Atnbler, 8 Ex. 72. 
terposes may be removed by an uncondi- Action on Indentures* — Thus, they /iotd 
tional new promise and debt revived upon that a covenantee in an ordinary indenture 
the original consideration. See Marshall who is a party to it, may sue the cove- 
ys Tracy, 74 111.^379? Classen r-v Schoene- nantorwho executed jt, although he him- 
mann, 80 ill. 304; Bush Stanley ( 111 .), self has not executed it, notwithstanding 
1 1 West Rep, 382. there may be cross-covenants on the part 

The discharge in bankruptcy is analo- of the covenantee, which are stated in the 
gous in effect to the statute of limitation.^, in deed to be the consideration for the cove- 
.so far as it does not annul the original debt, nants on the part of the covenantor. Mor- 
but merely suspends the right of action gan v. Pike, 14 C. B. 473 ; s. c., 23 L. J. 
for its recovery. Farmers « Merchants’ C. P. 64. In re Mathew, 7 Taunt. 696 ; 2 
Bank v. Flint, 17 Vt 508? s. c., 44 Am. C. L. R. 696. 

Dec. 3«i. Mutuality. ■— It is heU by the English 

5 . Montague «/. Smith, 13 Mass. 404, 405; courts that it cannot be said that, unless 
Howe V* How, i N. H. 49 ; Smith v. Em- the plaintiff also executes the deed, there 
ery, 2 N. T. Ir. (7 Halst.) 53 ; Hornbeck v. is want of mutuality, because the defend- 
Westbrook, 9 Johns. (N, y.) 73 ; Gardner ant had it in his pyawer to require the plain- 

Gardner, to Johns. (N. Y.) 47. tiffs signature, and if he did not do so it 
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By Whom Maintainable. 


COVES AST. 


Contracting Parties 


several covenantees, as, for instance, to pay to A. one hundred 
dollars, and B. two hundred dollars, each may sue alone on his 

several covenants^ , , , 

Where the covenant purported to be made between two persons 
by name of the first part, and a corporate company of the second 
part, and only one of the persons of the first part signed the instru- 
ment, and the covenant ran “ between the party of the first part 
and the party of the second part,” it was held proper for the per- 
son who had signed on the first part to sue alone ; because the 
covenant inured to the benefit of those who were parties.® 

In a case where A. contracted with B. to sell him land, to be 
paid for by the assignment of a mortgage on other land worth four 
thousand dollars, and the assignment when made, however, con- 
tained no covenant as to the value of the land, it was held that 
its acceptance was not in satisfaction or extinguishment of the 
covenant of value in the agreement, and that B. could maintain 
an action.® A covenant in a deed inter partes is only available be- 
tween those who are parties to it.* Where, in a lease, the lessor 
reserves a right to enter and cut timber, making reasonable satis- 
faction to the lessee for any damage occasioned thereby, an action 
of covenant does not lie by such lessee for any wrongful act (if 
cutting down by a third person, if without the consent or authority 
of the lessor, however he may countenance the act afterwards.® 
Where a lease is executed by a corporation under the corporate 
seal, individuals composing the corporation cannot maintain an 
action in covenant thereon.® 


was his own fault, and he will not be per- 
mitted to take advantage of his own laches. 
See Laythoarp v. Bryant, z Bing. N. C. 

Farni v, Tesson, 66 U. S. (i Black) 
309 i bk. 17, L. ed. 67. 

». Philadelphia W. & B. R. R. Co. v. 
Howard, 54 U. S. {13 How.) 3075 bk. 14, 
L. ed. 157. 

3 « Smith V. Holbrook, 82 N. Y. 562. 

4 . Barford v. Stuckey, 8 Moore, 88 ; s. c., 
I Bing. 225. 

Inter Partes.— When a deed is 
made inter partes^ no one who is not ex- 
pressed to be party can sue on a cove- 
nant contained in it This is not a mere 
rule of construction, but a rule of positive 
law.^ Chesterfield & Midland Silkstone 
Colliery Company v, Hawkins, 3 Hurls. & 
C. 677 \ s. c., rr fur. N, S. 468. 

5 . Griffiths w. Brome, 6 T. R. 66. 

Where it only appeared that the lessor 

had promised to make compensation after- 
wards for such wron^ul act, if the wrong- 
doer himself did not, tnis was not considered 
as an adoption of the act, nor as evidence 
of a prior consent to it whereon to found 
an action on the covefiant. Griffiths 
Brome;i 6 T. R, 66. 


6. Corporation Deed : Suit by Individuals.. 
— Thus, where a declaration !)y A., B., and 
C. stated that, by deed, they demised 
premises to the defendant for a term ; that 
he covenanted to yield up the premises in 
good repair at the end of the term, and that, 
at the end of the term, he yieUled up the 
premises out of repair ; and the delendant 
set out the deed, which appealed ti> be 
made between A., the master, and B. and 
C., the governors of an hospital, of the 
one part, and the defendant of the other 
part, and stated that the master ami gov- 
ernors demised the premises to the defend- 
ant, and that the covenant was inatle with 
the master and governors* and their suc- 
cessors; and it also contained covenants 
by the master and governors* for them- 
selves and their successors* and concluded 
thus; “ In witness whereof, the master and 
governors have hereunto affixed their com- 
mon seal;” and a seal purporting to foe a 
common seal was affixect on the part of the 
lessors; and the deed purported to ha%e 
been signed, sealed* and delivered by the 
defendant,— the defendant then pleaded 
that the deed was not signed by the plain* 
tiffs or their a^ent, lawfully authorised by 
writing; and that there was no demise of 
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By Whom Maintainable. 


COVENANT. 


Jdnt and Several Parties. 


Where a conveyance of land is executed, the purchaser can have 
no remedy for a failure of title except such as may be provided for 
by covenants contained in the conveyance.^ 

The cause of action for breach of the covenant of seisin in a 
deed is assignable; and if, before enforcing his remedy for the 
breach, the covenantee executes a conveyance of the land, it is, 
unless there be something to show a contrary intention, presumed 
that he intends to pass his grantee the benefit of the covenant ; 
that is, all his right to sue for the breach, so far as the grantee 
sustains injury by reason of it.® 

A right of action for a breach of a covenant of warranty does 
nor arise to the grantee, where the holder of the superior title is 
not in possession of the land, nor positively asserting title as against 
the grantee,® 

A judgment against the covenantee does not conclude the cov- 
enantor, unless he has distinct and unequivocal notice from the 
covenantee that he is looked to for aid in the defence. Mere 
knowledge of the pendency of the suit is insufficient."^ 

A grantor may maintain a suit in covenant against a grantee for 
breach of stipulation by the grantee that the latter will pay off 
an existing mortgage.® 

3, Parties: yoint and Several, — Though a covenant is joint 

the premises signed by them or their agent, and the incumbrance is a judgment charging 
lawfully authorized by writing. The court an annuity on the land, a new right of 
held that it appeared by the record that action accrues to the covenantee upon the 
the lease was made by a corporation, and payment by him of each instalment ; and a 
that no action could be maintained upon it recovery of one instalment is not a bar to 
in the names of the plaintiffs. Cooch v, a recovery for a second instalment after- 
Cloodman, 2 Gale & D. 159; s. c., 2 Q. B. wards paid. Priests;. Deaver, 22 Mo. App. 
580; 6Jur. 779. 276. 

1 , Phillips V, City of Hudson, 31 N. J. L. Taxes and Assessments. — Where A. 
(2 Vr.) 143. conveyed by warranty to B., and B. to C., 

Covenant to deliver in Good Condition, — it was held that C., on paying money to 
Thus, where a vendor covenanted to de- redeem the land from sales for taxes and 
liver premises at a future day to the vendee assessments, which were liens upon it at 
in as good condition as they then were, the time of the conveyance from A. to B., 
the vendee, by accepting a deed, and taking may maintain an action against A. on the 
possession of the premises, does not waive covenant against incumbrances, thus avoid- 
his right to recover damages for a breach ing circuity. Andrews v, Appel, 22 Ilun 
of the covenants to deliver the premises in (N. Y.), 429. 

the condition stipulated. Green v, Kelley, A grantee under a warranty deed, who 
18 N, J. L, (3 Harr.) 246, has purchased an existing mortgage, is not 

Kimball Bryant, 25 Minn. 496. bound to foreclose that, and so protect 
Assignment of Covenant of Seisin: Stiit himself, but may recover on his covenants 
on Breach. — Where a grantee m pos.scs- of warranty. Royer th Foster, 62 Iowa, 
sion under covenants of seisin conveyed to 321. 

A., with similar covenants, while a judg- 4 . Collins v. Baker, 6 Mo. App.^88. 
ment of ejectment was still m force against Action for Benefit of Holder of Botes. — 
him, under which he was evicted after his A grantee who has successfully defended 
conveyance to A., it was held that the an action on notes given for purchase- 
covenants passed to A., who alone could money, partly on the ground of an eviction^ 
maintain action thereon, Betz v, Bryan, may maintain an action upon his covenant 
39 Ohio St, 320. of warranty, for the benefit of the holders 

S. Jones 2^. Paul, 59 Tex. 41. of the notes. Reeside’s Appeal (Fa), 10 

Covenaat of *Warraaty : Ammity charged Pitts. J. 296. 

Hi Ia 3 (id. — Where there is a breach of a 5 * Golden Knapp, 41 N. J. 1 /. (12 Vr.> 
. X^icuant of warranty against incumbrances, 2 1 5. 
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By Whom Maiatainable. 


COVENANT. 


Joint and Several Parties 


in its terms, yet, if the interests of the covenantees are several, 

each may sue separately for a breach.^ • • ,i i , 

Joint Mvenantees who may sue must sue jointly, unless they 
have expressly disclaimed the covenant, which it lies upon the 

oartv suing to show.* . , , 

The rule as to joint and several covenants is one merely of con- 

struction; and parties may, by apt words, covenant severally 
although there is a joint interest. If the words are capable of 
two constructions, then the legal construction \\ill depend upon 
the nature of the interest.® Where the words of a pvenant are 
expressly joint, it will be so construed, although the interest may 
be several and vice versd;* but where the words are ambiguous 


1 . Withers v. Bircham, 5 Dowl. & R. 
io6: s. c., 3 Barn. & Cress. 2541 I’almert-. 
Sparshott, 4 Scott, N. R. 743 > 4 Man. 

G, 137. 

If two persons be named in a deed as 
** the party of the first part,” and only one 
of them executes it, he may sue alone on 
the covenants therein. Philadelphia, W. 
& B. R. R. Co. V, Howard, 54 U. S. (13 
How.) 307, 3185 bk. 14, L. ed 157. 

If an obligee of a bond covenants not to 
sue one of two joint and several obligor.s, 
and, if he does, that the deed of covenant 
may be pleaded in bar, he may still .sue the 
other obligor. Dean v. Newhall,8 T. R. 

A covenant with the pai t-owners of a ship, 
and their several and respective executors, 
to pay money — to accrue for the hue of 
the ship, for freight of goods, and for com- 
pensation for the use of the ship’s tackle-— 
to the covenantees, their and every of their 
several and respective executors, at a cer- 
tain banking-house, in such parts and pro- 
portions as weie set against their several 
and respective names, is a .several covenant, 
and cannot be sued upon by the covenantees 
jointly. Servante v. James, 5 Man, & R. 
299; s. c., 10 Barn. & Cress, 410. 

Where rent was reserved by a lea.se to a 
person who was not a party to the lease, 
and the lessees covenanted with him and 
the lessors to pay rent, it was /le/ti that an 
action of covenant would not lie at the 
suit of him and the lessors. Southampton 
w. Brown, 6 Barn. & Cress. 718. 

Where, in an action against A. and 35 . <m 
a covenant supposed to be implied as inci- 
dent to a demise by lease, on j)roduclion of 
the lease it appears that, in a point of law, 

A. only demised, and that B., who had an 
equitable interest, merely confirmed the 
action, is not maintainable against A. and 

B. jointly. Smith v. Pocklington, i Cromp, 
& Terv. 445 j s, c,, i Tyr, 309, 

Petrie v. Bury, 5 Dow. & R* 15a ; s. 

3 Barn. & Cress. 353. 

Keightl^ p, Watson, 18 jL J, Exclu 
339} 6. c., 3 Each, 716. 


4 . Constraction of Joint Covenants.— 
Where by articles of nt, under seal, 

between L, and the difeudaiu of the (Uie 
part, and the plaintiH ami H. of the othei 
part, after retiting liiat I.. and the defend- 
ant, as *'olicit<>rs ot I li apt diet! to the 

plaintiff to lend D. /,.v>fuout cd money-t 
of n., in the pl.iintitt ^ hands, .uul luhl hy 
him in trust tm luu, upon the Mnunty <*f a 
policy of instil anu* ami othei setuiitits, 
but that the plaintitt hatl duhnetl to do so 
without fuithei .stniiitv, and that, theie- 
upon, L. and tlu lUtuulant |uo|M»setl to 
enter into the <nv»nant tluiematler etm- 
tained, L. niul the tkttndant, in pmsuame 
of the agieemenl, ami in lunsiduaiion of 
the premises, ami ot the planuitt having 
so advamttl to Ih at the ier|uest 

of L, and the dtlt mlant, did io\en.iiU with 
and to the platntil!, and also as a sepaiate 
ami distinet iOMuant to H., that i,. and 
the defcmlant, ot om of them, would t>av 
to the plaintitt the int< o a on the 
or.suchpait theieot as should temam «ii« 
paid, the tomt /ho/ that the plaint lU unthi 
not maint.*%iu an .uiion upon this tovtuant 
without jomina Hopknison p, l.tT, d 
(J, l». s. t , if fni. foo, t.} L, J t^>, \\, 
101. 

Uase: Covsatuls with Tsnantt In Com- 
mon.— an imhutuie ot kase, reciting 
that 1., had agieul to taki pttmises of 
and that K. should t idt 1 into the envenatit 
after inemiomd tor sninnng pavtnent ot 
the rent, tt was wiinesstd, that, m iimsid 
eiation of the <o\cnaniH alkr mentioned 
on the patt of tti \w {urrioimed, and 
partiuilarlv after the tovtnant ihureinafttr 
entered into h\ H., t \ at the ret|tieit of R , 
demised ttr I etc , and L and K. cove- 
nanted to that ihrv would py him the 
rent on the apfunnird daya, and that !«., 
his executors, etc , shotiid wcnilil keep 
the premhrs tn lepair. There were otlter 
covenams similarly framed 10 thit last for 
matters to Ire {performed by and a fwo* 
viso for re-entry if the rent should be fa 
arrears or if U, hit eaeattiiri» etc* ihCHskI 



COVENANT. 


Personal Escecntors, etc. 


By Whom Maintainable. 

A joint and several covenant by A., and other i)ersons, that 
“they, or some one of them,” will pay a certain sum, may be 
declared upon as covenant by A. to pay.^ _ 

The heirs or devisees of the grantee may maintain a joint action 
upon a covenant of warranty.* 

4. Personal Representatives, Executors, etc. — The right of 
action for the breach of a covenant of seisin passes to the per- 
sonal representative of the covenantee.* 

WTien Interest Several.— Where, by ar- A., B., and C., or simic or ont‘ oi them/' 
tides of agreement for the sale of premises, shall pay D. a Mini of monev, is proper!) 
the defendant covenanted with the plaintiff, declared upon in an action oi covenant 
and with the several other parties bene- against A. alone, a covenant that A. 
ficially interested in the premises, it was would pay that sum to I>. Addison r. (lils 
Aelii that their interest was several, and son, 10 Q. B. io6; s. ii Jui. 654; i{> 
that the plaintiff might sue alone. Poole L. J. Q. B. 165, 

V. Hill, 9 Dowl. P. C. 300; s. c., 6 Mees. A covenant “with two and every of 
& W. 835- them” is joint, though the “ two” arc sev- 

In a casie where A. covenanted with B., eral parlies to the dm!. Sonthcote 
and, as a separate covenant, with C., it was Iloare, 3 Taunt. 87. 

/le/d that B. could sue alone, although the 2 , Paul v. Witnuin, 3 WiK, tV S. .joy. 
deed showed that the consideration moved S. Lowrv r, 'rillcnv, 37 Minn. 500. 

partly from C., and that C. would, under Lease for Years ; Several Covenant 

some circumstances, be interested in the Action. — Declaration on a covenant lor 
amount recovered. Keightly Watson, rent by the rcpresciUativt* of a mortgagee 
18 L. J. Exch. 339; s. c., 3 Excli. 716. for a term of hvc thousand years, upon an 
In a lease of colliery, the two lessees indenture of lease tor lour thousatul l)y the 
covenanted jointly and severally, with the mortgagee S., to which the nuutgagof, V., 
lessor, in manner following, viz., etc.; was a confirming pin ty, against the assignee 
then followed several other covenants, after of the lessee, h. ; t he mortgage being prior 
which was a covenant that moneys due to the making <>f the lease. I'he mi'- 
should be accounted for and paid by the denditm was in the tollowing words: 
le.ssees, their executors, etc,, not saying, “Yielding and paying yearly, and every 
“ and each of them.” In an action on the year during the term, unto S., his c.xeculor.s 
covenants, it was held that this and the for- etc., during the continuance of the moit- 
mer covenants were sev'eral as well as joint, gage, and after payment thereof, unto V., 
Northumberland v. Errington, 5 T, R. 523. hi.s executors, etc., the yearly rent of th 
Where a party covenanted by deed, for i8j.” The covenant by I.., “to aiul 
himself, his heirs, executors, and adminis- with S., hi.s executors, etc., and also to and 
trators, with each of certain parties thereto with Y., his exceutors,” etc,, th.it I.., hi.s 
(proposed shareholders, the plaintiff being executors, administrators, an<l assigns, 
one, in the term and coal mines thereafter would pay the yearly rent “on th<* several 
mentioned), his executors, administrators, day.s and times, ^and m manner, as the same 
and assigns, that he would produce and was reserved and made payable.” 'Fhe 
show a good marketable title to a term of plaintiff traced title from S„* by deeds, to 
forty-two years in the seams of coal, by all of which Y.’.s name appeared as a party; 
the deed demised and granted; and that but the declaration did not aver that any 
he would effectually assign, assure, and one of them was exeenteti liy Y, Aver- 
vest the same according to the true intent ment, that the plaintiff !>ec:ame possessed 
and meaning of the deed; and that he would, of the demised premises fur ail the residue 
with all practicable speed, proceed with, and remainder of the term of five thousand 
and within four years complete, the harbor years, and that, after the making of the in- 
and works,— upon an action brought Ijy the denture of lease, ami during the term 
plaintiff alone, for a breach of these cov- granted, and after the defendant became 
enants, the court held that they were in assignee, and while he continued assignee, 
their nature several, and, therefore, that the two years* rent liecamc in mm. The court 
action was rightly brought. Mills v. Lad- Ma that the covenant wan several, and 
br^e, 7 Soitt, N, R. 1005; s. c,, 7 Man. the action was proijcr! 

® P' 2 . ® ^ 47 » *3 B. J. C. P. 122. representative of the 

X. Caldwell Becke, 3 Exch. 318. Harrold v. Whitaker, 1 1 

A covenant, whereby “A., B., and C., fojur. 1004s 15 U J.Q 
and any two of them jointly, and each of in error, n Q. B. loj ; 
them severally ” covenanted with D., that 17 L. J, Q. E 343. 

5 X 0 


mortj 
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By Whom Maintainable. 


COVENANT, 


Heirs and Bevieses. 


Where a covenant is broken in the lifetime of the covenantee, 
and possession is surrendered by him to the holder of the para- 
mount title, the action should be brought by his administrator 
or executor.^ 

An executor, though not named, may sue upon a covenant made 
with the testator in reference to a chattel.^ 

Where an executrix declared that the defendant, by deed, con- 
veying to her testator lands in fee subject to redemption on pay- 
ment of a sum certain, covenanted with the testator that he was, 
at the time of the execution of the deed, seised in fee, and had 
a right to convey, and assigned for breach that the defendant was 
not seised in fee, and had not a right to convey, it was held that 
the executrix could not maintain an action for such breaches of 
covenant, without showing some special damage to the testator in 
his lifetime, or that she claimed some interest in the premises.® 

5. Ifeh's and Devisees, — Although it is true where a covenant 
of warranty is broken during the lifetime of the covenantee, his 
executor or administrator must bring suit ; * yet, on a breach of a 
covenant for further assurance, where the breach happened in the 
lifetime of the covenantee, but the damage accrued to the heir, 
the heir has a preferable title to the executor to bring the action 
of covenant.® 

An action lies by the heir, upon a covenant made to the ances- 
tor and his heirs, to whom lands are conveyed in fee by husband 
and wife, that he and his wife will make further assurance upon 
request of the ancestor and his heirs ; and the heir may well assign 

Uy an indenture tripartite between A. i, Covenant broken after Testator^s Beath, 
2, and C. 3, A., tenant for life, demised Action on. — An executor of a lessor, len- 
to C,, and C. covenanted with 15 . (a re- ant from year to year, may sue for a breach 
ceiver) and another, the receiver or receiv- of covenant in a lease, for twenty-one years, 
ers for the time being, and to and with granted by the lessor, though the breach 
such other person, who, for the time being, was committed after the lessor’s death, 
should be entitled to the freehold, and to Mackay v, Mackreth, 2 Chitt. 461 ; s. c,, 4 
and with every of them. A. died. An Doug. 213. 

action was brought by his executrix, and But such declaration should state the 
the court held that she could not maintain termor’s interest and title in the premises, 
an action for a breach in her testator’s life- Mackay v, Mackreth, 2 Chitt. 461 j s. c., 4 
time, but that the action was joint, and sur- Doug. 213. 

vi ved to B. Southcote Iloare, 3 Taunt. 87. 2 . Doe ex d, Rogers v, Rogers, 2 Nev. & 

1. Wilson t'. Peele, 78 Ind. 384. M. 550, 

Covenant broken in Xafetime of Testator, 3 . Kingdon v. Nottle, x Maule 8c S. 
Action npon. — If a covenant of warranty 355. 

is broken in the lifetime of the covenantee, 4 . See Frink v, Beilis, 33 Ind. 135; Tufts 
or one holding the covenant, his executor v. Adams, 8 Pick. (Mass.) 547; Prescott v* 
must sue upon it, and not his heirs. Frink Trueman, 4 Mass. 629 ; s. c., 3 Am. Dec. 
7/. 15 ellis, 33 Ind. 135. See also Tufts v, 246; Wyman tf, Ballard, 12 Mass, 304; 
Adams, 8 Pick. (Mass.) 547; Prescott v. Chapel v. Bull, ty Mass. 220; Stewart v, 
'frueman, 4 Mass. 629} s. c., 3 Am. Dec. Drake, oN, J. L. (4 Halst.) 139; Garrison 
346; Wyman a/. Ballard, 12 Mas.s, 304; z/. Sandford, 13 N. J. L. (7 Halst.) 261; 
Chapel V, Bull, 17 Mass. 220; Stewart v, Funk«^. Voneida, ii Serg. & R. (Pa.) 109; 
Drake, 9 N. J. L. (4 Halst.) 139; Garrison s, c,, 14 Am. Dec. 617; Richardson v* 
V, Sandford, 12 N. T. U (7 Halst.) 261 ; Dorr, 3 Vt. 9; Potter v, Taylor, 6 Vt. 676. 
Funk V, Voneida* ii Serg. & R. (Pa.) 109; 5 . King v* Jones, i Marsh. 107 ; s. c., 5 

s. c., 14 Am, Dec. 6x7; Richardson tf. Taunt. 418. And see Kingdon 7^. Nottle, i 
Dorr, s Vt, 9; Potter v* Taylor, 6 Vt. 676. Maule « S. 355. 
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By morn Maintainable. CO VENANT. Assignee ; Strangers, etc. 

for breach, that his ancestor requested the husband should levy a 
fine to pass the estate of the wife legally to him and his heirs, 
which they refused to do before their decease, after the 
death of the ancestor, the devisee of the wife ejected the heir,^ 
An action lies by a devisee of lands in fee, upon a covenant 
made by the defendant, to whom the defendant conveyed the lands 
in fee, that he was lawfully seised, and had a good right to convey ; 
for such covenant runs with the land, and, though broken in the 
lifetime of testator, it is a continuing breach in the time of the 
devisee, and it is sufficient to allege for damage, that thereby 
the lands are of less value to the devisee, and that he is prevented 
from selling them so advantageously.® 

6. Assignee ; Strangers ; Beneficiaries. — On a covenant of 
warranty an assignee of the vendee may sue the executors of the 
vendor.® 


1. Tones V. King, 4 Maule & S. i88. F. N. 1 ). 145, 5; Co. Litl. jS.} b ; Comyn, 

2. Kingdon K. Nottle, 4 Maale & S. 53. Dig. tit. Cr.'oumt, !). 3; MiiUiicniore v. 

DeviseiaTrust: Damages. — Where there Goodale, Cro. Cab. 503, 505; c., \V. 

was a devise to trustees and their heirs Jones, 406; Vhilpot r*. Iluaie, 2 Atk, 219*'’' 
during the life of A., in trust for A., and Covenants running with the Land. —In 
after his decease to B. in fee, and the trus- respect to those lOvcnanK nnining with 
tees recovered in A’s. lifetime damages for the land, it has been //<’/</ in New Voi k and 
breach of covenant in a lease granted by Massachusetts, that if the grantor be not 
the testatrix, and still subsisting, upon seised at the time of um\ ey.tnce, the cove- 
A’s. death it was Mti that the damages nant of seisin is inmualiaudy broken, and 
belonged to her estate. Noble p. Cass, 2 that no action can be brought by the a.ssignt‘e 
Sim. 343. of the grantee against the 'grantor; for 

3 . Chapman v. Holmes, 11 N. J. L. (6 after the covenant is broken, it is ^ chose in 

Halst.) 20. action^ and incapable of assignment, Kick- 

Eight of Assignee to sue.— As to right ford?'. Page, 2 Mass. 455; Greenby 
of assignee of covenantee to sue on a Wilcocks, 2 Johns. (N. V.) i; s. c,, 3 Am. 
covenant to which he is not a party, see Dec. 379. 

Norcross v* James, 140 Mass. 180 j s. c., i But in England a different doctrine is 
New Eng. Rep. 328. held. It has there been adjmlged that a 

In the case of Norcross v. James, Jus- covenant running witli the land, though 
iice Holmes says that “from a very early broken in the lifetime of a testator, is a 
date down to comparatively modern times continuing breach in the lime of his de- 
lawyers have been perplexed with the visee; and it is .suhicient to allege, in an 
question how an assignee could sue upon action of covenant for damages, that the 
a contract to w^hich he was not a party, lands are of less value to the devisee, and 
West. Symb. I. § 35; Wing. Max. 44, pi. that he Is prevented from .selling them m 
20; SS, pi. 10; Co. Litt. 117 a; Sir Moyle advantageously, Kingdon r. Hottle, 4 
Finch’s Case, 4 Inst. 85. But an heir could Maule & S. 53. See also Kingdon Ni>t- 
sue upon a warranty of his ancestor, be- tie, i Maule' iir S, 355; t'hamberiain v* 
cause for that purpose he was eadem per* Williams, 3 Maule & S. 40H ; King?^ Jfones, 
som cum antecessor. See Year-Book, 20, 5 Taunt. 418; s. c., I Marsh.ill’'s Rep. 107. 
21, ed. I. 232, Rolls* Ed.; Oates v. Ferth, L., being seised in fee, demised to ii for 
Hob. 130J Bain v. Cooper, i Bowl. Pr. twenty-one years, from June, 1B14. li de- 
Cas. N, S, II, 14. And the conception mi.sed to M. for twenty-one years, from 
was gradually extended in a qualified way June, 1814, wanting twenty-one days, and 
to assigns, where they were mentioned in then by deed-poll granted to L. t:.«e inden- 
me deed. Broctfol. 17 b, 67 a, 380 b, 381; ture of lease to M., the premises therein* 
Fleta. HI. ch. 14, § 6; i Britton, Nich. granted, and the rent reserved, to hold 1 /. 
ySi Year-Book, 20, ed. L 232-234, his executors, etc., for the term mentioned 
Rolls Ed; Fitz, Abr. tit. Covenant, pi. 28; in the demise to M. L,, by lease and re* 
vmm*, Abr. tit, Vou^er, ^. 59; Year-Book, lease, conveyed the premises, the reversion 
14 H. 4, 56; 20 H. 6, 34 b; Old Nat and reversions, rents, issueSi and profits, 
Btev. tit Covenant, 67* B. C,, in RastelPs and all his interest, in fee to the plidntiff 
law Tract (ed. 1334); Dr. & Stud L ch. 8 ; by way of mortgage* H. migned his 
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COVENANT. 


Assignee; Strangers, ete. 


But an assignee of land by estoppel cannot maintain an action 
of covenant.^ So also an action for the breach of the covenants 
against incumbrances and of warranty in a deed to plaintiff’s 
grantor cannot be maintained, when the breach occurred before 
the plaintiff became the owner of the land. The right of action 
is in the covenantee.* Neither can the assignee of the ground- 
rent, after breach, sue in his own name.^ 

Where a ground-rent and the land out of which it issues are 
aliened before breach of a building covenant, the assignee of 
the rent may maintain covenant against the alienee of the land, 
who held the same at the time of the breach.'* 

In an action of covenant in the name of the original covenantee, 
the defendant averred that the plaintiff had, before the suit was 
commenced, assigned to a third person ; but, it appearing that the 
plaintiff had again become the real owner, it was held that he 
might maintain an action in his own name, though the assignment 
had not been cancelled.® 

The fact of the plaintiff being assignee only of a part of the 
interest created by the lease will not preclude him from suing 
the lessor for, and recovering damages for, the breach of the 
covenant.® 

Damages arising from the breach of the covenants in a deed 

term to the defendant by way of mortg^e, that, upon a simple contract between A. 
but the defendant never entered. The and B., B. shall pay money to C., an action 
court /ie/d that plaintiff might sue the de- may be maintained by C. in his own naniL, 
fendant on the covenants in M.’s lease, does not extend to specialties. Thus, whti-; 
Burton v. Barclay, 7 Bmg. 745 ; s. c., 5 the purchaser of land executed to the ven- 
M core & P. 785. dor a mortgage to secure the purchase- 

In a devise to the use of I. for life, money, which contains a covenant on the 
without impeachment of waste, remainder part of the mortgagor to pay the mortga- 
to the use of the plaintiff for life, it was gee the sum of six hundred dollars in one 
Ae/d that the plaintiff, after the death of I., year after its date, and also a covenant to 
was an assignee within the statute of 32 pay a mortgage given by the mortgagee to 
Hen. 8, c. 34, and might maintain an action a third party of five hundred and fifty dol- 
of covenant against lessee for rent in arrear lars on the same land, it was held that such 
after death of L, and during the continu- third party could maintain an action of 
ance of the term. Isherwood v, Oldknow, covenant on the mortgage, but that the 
3 Maule & S. 382. suit should have been brought in the name 

Lease of Equitable Estate. — A., having of the mortgagee. Gautzert v, Hoge, 73 
only an equitable interest, made a lease of 111. 30. 

copy-hold premises in 1762, subject to cer- 1 . Nesbit v, Montgomery, i Tayl. (N. C.) 
tain covenants, to be performed by the 82. 

lessee and his assigns. In 1775 he obtained % Ladd v, Noyes, 137 Mass, 151. 

the legal estate. In an action brought, it Where A. conveyed by warranty to B.„ 
was held that the assignee of the reversion and B. to C., it was held that C., on paying 
could not maintain an action against the money to redeem the land from sales for 
assignee of the lessee for breach of the cove- taxes and assessments which were liens 
nants in the lease. After the lessor had ob- upon it at the time of the conveyance from 
tained the legal estate, he granted another A. to B., might maintain an action against 
lease, in which the former lease of 1762 was A., on the covenant against incumbrances^ 
recited ; but it was agreed that it should thus avoiding circuity, Andrews v, Appeh 
continue in force, and the same rent remain 22 Hun (N. Y.), 429. 
reserved. It was held that the assignee of 3, Fisher v. Lewis, I Clark (Pa.), 431. 

the reversion could not sue for breach 4 . Fisher v. Lewis, i Clark (Pa.), 433. 

of the covenants contained in the lease of 5 , Dodd Noble, 5 Blackf. (Ind.) 30. 

1762. Whitton V* Peacock, i Hodges, 376. 6. Simpson v* Clayton, 4 Bing. N. CL 

AetieumKameofCoveaautee.— The rule 758} s. c., i Am. 299, 6 Scott, 469. 

4 C. ofX ....33 013 
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Assigfuee ; Strangers, etc 


maybe assigned; in which case the assignee, and he alone, can 

sue.^ 

The grantee becomes the assignee of the covenant ; and such 
assignee has a right of action for damages for the breach of the 
covenant after his eviction under a judgment against the giantoi, 
equally as if he had been evicted under a mortgage foreclosure.® 

But it has been said that where a railroad company took from 
A. a deed to a strip of land for a right of way, the deed contain- 
ing a covenant that the company should maintain a good farm- 
crossing, one who subsequently enters into possession, uiulcr an 
executory contract to purchase, is not the proper party plaintiff 
ill an action to enforce the covenant.® 

An assignee of the reversion may sue on an expre.ss covenant 
for payment of rent, but not for rent which accrued prior to the 
assignment, unless it were executed in pursuance of the act of 
1715.'* 

An action of covenant will lie by the assignees of the rever- 

1. Allen V. ICemiedv, 91 Mo. 324; s,. c., limited lo the ii'C of muIi ri ptison a, V. 

6 West. Rep. 845. ' should hy deed m mil .ipiioint, to the ii-i 

Action by Assignee. — Where a grantee ot B. in liust ioi A., hiiis .intl assigns, 
in possession under covenants of seisin con- jcservintc to A. a h asing powci, (lecitiny 
veyed to A., with similar covenants, while the jiowei ) demKccl i'oi a tt i tii t«> ( “ \ n )« 1 - 
a judgment of ejectment was still infoicc ing and pa>ing nntt> his ht‘hs and as- 
against him, and under which he was signs, during the tenn,” a u itain unU, with 
evicted subsequent to his conveyance to co\enants to pa> i cut, to ic pair, etc., and a 

A. , it was held thzi the covenants passed provi.so foi ic-entry l>\* A., his ludis aiul 

to A., who alone could maintain an ac- assigns, in case oi In each, it was held that 
tion thereon. Betz v. Bryan, 39 Ohio St. the co\cnants cmm‘d in lav or of llu* a^- 
320. signees of the icwrsion, (Jreenewav 

And where A. leased certain premises to Hart, 14 C. B. 340; .s. t., 2 L. R. 270. 

B. , who afterwards assigned the lease to C., By a w ill, power was given to a U»iant 

and A. sold and conveyed the land to D., for life to lease for twentv-nne veais, and 
and D, conveyed the same to E. without to executois to mortgage in tee, or f(vr 
mentioning the lease, the court that E. years. In 1S12, after the tcstat<)f.s tlcatli, 
could not maintain an action of covenant the tenant for life made a giant for ninety- 
in his own name against 11. upon an e.v- nine years, if he should so long live. In 
press covenant for the payment of rent 1814 he demised under his power for 
contained in the lease. Crawford t'. Chap- twenty-one years. In 1828 the executors 
nun, 17 Ohio, 449. mortgaged for a thousand years under 

2 . Wyatt i\ Dunn (Mo.), 6 West. Rep. their power. The coutt /o*/*/tnat the leas- 

S63. ing power under tl le will was not simpended 

3 . Haynes Buffalo, N. Y. & P. R. R. by the lease of itSia, so far as regardetl 

3^ Hun (N. Y.), 17. the grantee of the term under the pawei 

4 . Newbold C'omfort, a Clark (Pa.), to demise by way of mortgage given to 

^ cxccutor.H, and', consequently, that such 

Asragaee of Ground-re&t Xiease. — In a grantee had the immediate reversion in 
where a ground-rent was reserved to him, and might sue on the covenant in tlie 
P,, his assigns to pay to P,, his heirs and lease of 1814. Bringloe n Goodson, 6 
assigns, the principal after ten years, the Scott, s, c,, 4 Bing. N,t\ 726; i Arm 
court held that an alienee of P., after the 322. 

ten years, might maintain covenant against Asidgnee of Bevoiaioa. — Where the as- 
the alienee of the grantee; that the right signee of the reversion, who sued the 
to demand the principal did not lapse, nor defendant, alleging that the lesw was 
the rent become irredeemable after the ten seised (without stating of what eslat5e)i 
years by ovmer's continuing to receive it. and, being so seised, devised to the plain* 
V, Phillips, 71 I a, St. 60. tiff in fee, is a .sudicient allegation os title 

Demise under — Where by a deed after verdict Harris v, Beavan, 4 Bing^ 
to lead the uses of a recovery, lands were 646; s. c., i Moore & P. <133, 
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sion or part of the demised premises against the lessee for not 
repairing.^ 

The owner of one undivided moiety, jointly with the mortgagor 
and mortgagee of the other, joining in demise, the covenants 
being with all three (though the reddendum was general and in- 
definite), is entitled to sue the assignees in bankruptcy of the 
lessee for the rent.® 

A county treasurer received a fund under direction to invest 
it for benefit of G., an infant ; and invested it, received theinterest 
for several years, disposed of the securities, deposited the proceeds 
in a bank, commingled them with his own and the county’s funds, 
misappropriated them, at the end of his term paid over to his suc- 
cessor the balance of county moneys in his hands, and untruly 
reported that G.’s money was invested in bonds and mortgages. 
It was held that G. could not maintain an action against the 
county to recover the money thus misappropriated.® 

VI. Against Whom Maintainable. — i. Contracting Parties^ yoiut 
and Several. — An action of covenant lies only against the person 
who has leased and delivered the instrument.'* Thus, where, in a 
covenant supposed to be implied as incident to a demise by lease, 
A. demises, and B., who has but an equitable interest in the 
premises, merely confirms the action, a suit on the covenant is 
not maintainable against B.® 

An action of covenant for rent cannot be sustained against a 
person, without evidence of some privity of contract,® And an 


1 . Twynam v. Pickard, 2 Barn. & Aid. 
ioc. 

2 . Magnay v. Edwards, 13 C. B. 479; 
s. c,, I C. L. K. 141; 17 Jur.839; 22 L. J. 
C. P. 171. 

3 . Gray Tompkins Co. Supervisors, 
26 Hun {N. Y.), 265. 

4 . Wilson V. Brechemin, Bright (Pa.), 
44 S- 

Action on Deed Inter Partes : By Whom to 
be brought. — An action of covenant only 
lies upon a deed inter partes between 
parties thereto; therefore, where, in an 
action upon an indenture of lease, it ap- 
peared that the landlord by writing, not 
under seal, authorized his attorney to ex- 
ecute a lease for and on his (landlord’s) 
behalf, and the attorney signed and sealed 
the lease in his own name, it was held^ 
that the landlord could not maintain an 
action against the tenant upon the inden- 
ture, although the covenants were expressly 
stated to have been made by the tenant to 
and with the landlord. Berkeley v. Hardy, 
8 Dowl. & R. 102 ; s, c,, 5 Barn. & C. 355, 

Where a deed is inter partes^ the party 
who has the legal interest in a covenant 
must always sue, although the beneficial 
interest be in anotlier. Harford 
Stuckey, 2 Bro. & Bing. 333; Storer?^ Gor- 
don, 3 Maule ^ S. 30^ 


5 . Smith V. Pocklington, i Cromj). & 
Jerv. 445; s. c., I Tyrw. 309. 

6. Howard v. Ramsay, 7 Har. & J. (Md.) 
113* Adams v, French, 2 N. H.387 ; Port 
V. Jackson, 17 Johns. (N. Y.) 239; Wil- 
liams Bosanquet, i Brod. & Bing. 238 ; 
Shep. Touch. 

Presumptive Evidence of Assignment. — 
The evidence to charge one as an assignee 
may be presumptive. Adams v. French, 2 
N, H. 387. Thus, the possession of the de- 
fendant soon after the departure of the 
lessee, and his exercise of such acts, in sub- 
letting, as would be natural in an assignee, 
furni^ presumptive evidence of actual as- 
signment. Adams v. French, 2 N. H. 387 ; 
Doe ex d, v. Rickarby, 5 Esp. 4. 

Where the interest of the assignee of a 
term was set off to the defendant, on execu- 
tion, and he entered into possession, and 
executed sub-leases, the court held that he 
was chargeable as assignee of the term in 
covenant for the rent. Adams v. French, 
2 K. H. 387. 

And where judgment was recovered 
against one as the assignee of a term of 
years, in an action of covenant for rent, 
and the defendant afterwards caused an 
execution to be extended upon the prem- 
ises as the estate in fee-simple of the as- 
signee, the court held that the judgment 



Against Whom Maintainable. 


COVENANT. 


Contracting Parties. 


action in a covenant for rent will not lie against a lessee where 
the lease is a deed-poll, signed by the lessor only, although the 
lessee may have accepted the lease, and occupied and held under 
it during the full term, without paying the rent reserved.^ 

against the assignee was an admission by tiff remained liable on his covenant to B., 
him that he was the assignee of the term, by privity of contract, notvvithst^ding the 
and that it was binding upon a defendant assignment by the defendant to G. and the 
wno entered under him. Adams v. French, acceptance of him by B. as his tenant ; and 
N. H. 387,389. that it is not necessary that the plaintiff 

Assignee of Lease by Deed-Poll: Action should allege in his declaration, or reply, 
against for Bent. — It has been held that that he had been obliged to pay the rent to 
where a lessee, by deed-poll, assigned his in- B., or had been damnified, because the de- 
terest in the demised premises, subject to fendant’s covenant was broken by the non- 
the payment of rent and the performance of payment of the rent, and non^damnijicatus is 
the covenants in the lease, and the grantee no answer to the plaintiff’s declaration, and 
of the lessee took and held possession of that the plaintiff was, therefore, entitled to 
the premises and occupied them, and before recover the whole rent in arrear and unpaid 
the end of the teim assigned to a third for which he was liable on his covenant 
person, and the lessor having sued the with the lessor. Portae. Jackson, 17 Johns, 
lessee and recovered for a breach of the (N. Y.) 239.^ 

covenants, that the lessee may maintain an When Action Several. — It was early held 

action against this grantee who held under that although a covenant be joint and seve- 
t he deed-poll. Burnett Lynch, 5 Barn. & ral in the terms in which it is expressed* 
C. 589. yet that if the interest and cause of action 

It was held in Burnett v. Lynch, supra^ be joint, the action must be brought by all 
that the action of covenant could not be the covenantees; and that if, on the othei 
maintained except against a person who, hand, the interest and cause of action be 
by himself or some other person acting in several, the action may be brought by one 
his behalf, has executed a deed, under seal, only. Eccleston v/. Clipsham, Saund. 153. 
or who, under very peculiar circumstances, See also James Emery, 8 Taunt. 245 ; s. c., 
has agreed, by deed, to do a certain thing; 2 J. B. Moore, 195; 5 Price, 529; Slingsby 
and also that where the defendant has not v. Beckwith, 5 Co. 18 ; Saunders v. John- 
engaged, by deed, to perform the cove- son, t Saund. 154, note; Spencer v. Du- 
nants covenant will not lie. See Rockford, rant, i Show. 8; Bull Nisi Prius, 157, 158. 

R. I. & St. L R. R. Co. t/. Beckemeier, 72 Where the plaintiff, the defendant, and 
111. 267, 269. twelve others, tenants in common of certain 

1 . Johnson Muzzy, 45 Vt 419; follow- lands, entered into a deed, and each one 
ing Hinsdale v. Humphrey, \ 5 Conn. 433 ; for himself only, and not for the others* 
Finley v. Simpson, 22 N. J. L. (a Zab.) covenanted to abide by the award of A., 
3x1 j s. c., 53 Am. Dec. 252; Trustees v, it was objected that all of the parties, ex- 
Spencer, 7 Ohio, pt. 2, 149, cept the defendant, should have been made 

Assignment of a Term : Liability for Bent, plaintiffs, for that each man’s covenant was 
— Where B. being in possession of a term made with all the rest; but the court held 
of years, of which idpio years remained un- that the action was maintainable, and that 
expired, sold and assigned the same to P. the parties had each a separate interest, 
for 1600 years, for a specified yearly rent; Johnson v. Wilson, Willes, 248. 

P. sold and assigned the same to the de- Where the part-owners of a ship agreed 
fendant, who covenanted to perform all the "each and every of them with the others 
covenants contained in the indenture of de- and each and every of them,” that the ship 
mise from B, to P,, and oft the part of P. should be under the management of one 
to be performed. In an action of cove- of them as husband, and that on her return 
nant by P. against the defendant, to recover an account should be taken and the net 
the amount alleged to be due and unpaid profits divided ratably, it was held that one 
to B. for above 24 years, the defendant part-owner might sue the ship’s husband 
pleaded that, before any rent accrued or without joining the other part-owners as 
became payable to the lessor, he assigned plaintiffs. Owston 2/, Ogle, 13 East, 53$. 

•all his interest to O., who entered into pos- When Action Joint But where one of 

Session of the premises, and was accepted the two covenantees has no beneficial in- 
•by B. as his tenant : the court held the plea terest, the action must be joint. Thus if a 
Bad; also that the covenant on the part of man covenant with A., and also with B., to 
the defendant was a positive and express pay an annuity to A., his executors and ad- 
covenant to pay rent, as it should become ministrators, during the life of B.,this will 
dtHf, tothe lessor, and for which the plain- bea joint covenant and upon A, »s death his 

m 
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Contracting^ Parties. 


The executioa of a contract by one party, in which he does not 
covenant to do any thing, but merely assents, under the provis- 
ions of a statute, to the performance of certain acts to be done* 
by another, does not render himself liable in covenant on the 
instrument.^ 

Where interests are joint, all the parties must be joined in an 
action on the covenant;^ and in covenants between several part- 
ners, if the interest be several, an action may be brought against 
one of the partners only.^ 

An action of covenant will not lie against the grantee in a deed 
executed by the plaintiff, for a failure by the grantee, after accept- 
ing the deed and taking possession under it, to perform the condi- 
tions upon which the deed, as therein expressed, was executed.'^ 

Where land has been conveyed by successive warranty deeds, 
and the last grantor has been compelled to indemnify his grantee, 
he may look to his grantor, and so on.^ But where a grantee has 
surrendered possession to one claiming adversely, such grantee 
cannot sue his grantor on the covenants of warranty, without 
showing that such person's title was paramount to the grantor's.^ 

Tenants in common may sue a lessee of a house for negligence 
to repair, who after the demise, but before the breach alleged, 
became a co-tenant of the plaintiff’s in the same house.'' 

executors cannot maintain an action, but ner who furnishes the machines, etc. In 
the right of action survives to B., because construing the contract, the court say that 
the legal interest is joint, although the “it is plain, as well from the matter of the 
covenants are separate. Anderson v* Mar- instiument as from its whole tenor andim- 
tindale, i East, 497; Southcote Hoare, port, that the obligation to pay was several, 
3 Taunt. 87; Scott z/. Goodwin, i Bos.& and that neither of the parties intended to 
Pull. 67. bind himself for his co-partners. In such a 

1 , Sackettz^. Johnson, 3 Blackf, (Ind.)6r. case the action ought to be several ; for it 

2 . Several Covenantors. — Thus, where is well settled that although a man may 
several covenantors bind themselves, or covenant with two or more jointly, yet if 
some one of them, to pay a certain sum of the interest and cause of action be several, 
money, an action cannot be maintained the covenant should be taken to be several, 
against one of them only. See Montague though the words of the covenant be joint.*' 

Smith, 13 Mass. 405 ; Tileston zc Newell, Thomas zc Pyke, 4 Bibb (Ky.), 4t8, 420. 

13 Mass. 406; Harrison za Matthews, 2 4 . Rockford, R. I. & St. L. R. R. Co. 

Bowl. N. S, Bail, 318. Beckemeier, 72 111 . 267. 

Several Covenantees. — And where A. 5, Jones zr. Whitsett, 79 Mo. 1S8. 

covenanted with B. and C., their executors, “Grant, bargain, and sell.*’ — In the case 

administrators, and assigns, to pay a sum of Jones v. Whitsett, the Supreme 

of money, to be held by them on certain Court of Missouri say,“ ft has been Aeiii 
trusts, C. did not assent to or execute the in this court that the covenant of warranty 
deed, and subsequently, by another deed implied in the words ‘grant, bargain, and 
to which neither A. nor B. was a party, dis- sell,* runs with the land to each suosequent 
claimed all the trusts of the first deed, the grantee, and that the course of action enures 
court held that B. could not alone sue A. to the person who is owner of the title at 
upon the covenant during the lifetime of the time the eviction is suffered and the 
C. Wetherell v* Langston, t Exch, 634 ; covenants are broken.** See Dickson 
s, c., 17 L. J. Exch. 338. Desire, 23 Mo. 151 ; Chambers v. Smith, 

S, Thomasz/. Pyke, 4Bibb (Kv.),4t8. 23 Mo. 174; Cockrell z/. Proctor, 63 Mo. 

Joint and Several Interests, What are.— 41 ; Conklin v. Hannibal St. J. R. R. 
Thus where an agreement contains a claim Co., 65 Mo. 533. 
by which it is provided that “it is under- 6. Snyder z/. Jennings, 15 Neb. 372. 

s^ood that the machines, etc., are to be paid 7 . Yates v. Cole, 2 Brod. & B, 660; 

for by the parties,** it creates a covetiant on s. c., suh mm. Gates Cole, 5 J- U. 
which an action will lie in favor of a part- Moore, 554. 
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CO VEXANT. Personal Eepresentatives, etc. 


Where a tenant for life and a remainder-man are parties to an in- 
denture, whereby they (so far as they legally can and may, accord- 
ing only to their respective interests) demise their estate for a term 
of years, and the lessee enters into possession, the tenant for life 
may sue him for breach of covenant, although the indenture has 
not been executed by the remainder-man.^ ^ 

A married woman is not liable to an action of covenant, though 
she join her husband in warranting the land, as to which she 
releases her right of dower.* 

An action does not lie against the chairman of the board of 
directors of a company, not incorporated by act of parliament, 
upon a deed under the seal of a former chairman, though sealed 
by him for and on behalf of the company.® 

2. Personal Representatives, Executors, etc, — A grantee may 
maintain an action in covenant against the administrator of his 
grantor;^ and an action on a covenant of warranty may be main- 
tained against the executors of the vendor by an assignee.® ^ And a 
covenant by two joint lessees, if it is joint and several, will bind 
the executors of the deceased lessee.® But the personal repre- 
sentatives of a covenantor cannot be sued for the breach of a real 
covenant, running with the land, whereby the covenantor bound 
himself and his heirs, and which breach occurred after his decease.’^ 
Covenant lies against executors and administrators of a grantee 
in fee, to recover rent, where the grantee covenants for himself, 
his executors, etc., to pay a rent in fee, although the land goes to 
the heirs.® And an action of covenant for arrears of ground-rent, 
which accrued after the death of the covenantee, is properly 


1 . How t/. Greek, 3 Hurls. & C. 391. 

2. Griffin v. Reynolds, 5S U. S. (17 
How.) 609; bk, 15, L. ed. 229. 

3 t Hall V, Bainbridge, i Scott, N. R. 
1 51 ; s. c., I Man. & G. 42. 

4 . Large McClain (Pa.), 5 Cent. Rep. 
761. 

Under a deed of general warranty con- 
taining the words “grant, bargain, and 
seiy^ the grantee has a right of action 
against the administrator of his grantor for 
money paid by him as a collateral inherit- 
ance tax, which was a lien upon the prop- 
erty when conveyed. Large v, McClain 
(Pa,), 5 Cent. Rep". 761. 

Pennsylvania Act of Hay 28 , 171 d. — 
The words “ grant, bargain, and sell,’^ in a 
<leed under the Pennsylvania act of May 28, 
1715, create a covenant against incum- 
brances, which is broken as soon as made 
by the existence of a Hen. Large i*. 
McClain (Pa,), 5 Cent. Rep. 761, 

5 . Chapman v. Holmes, jo N. J, L. 
(5 Halst.) 20; Townsend Morris, 6 Cow. 
( N. Y.) 123 ; Hamilton v, Wilson, 4 Johns. 
(N. y,)72; s. c,4 Am. Dec. 253; Lewis 

Ridge, Cro. Eliz. ^3. 

lleed of Bargain and Sale. —Thus where 


in a deed of bargain and sale of lands, the 
grantor covenanted as follows, “And the 
said A. doth hereby covenant, for himself 
and his heirs, to ana with the said Ik, that 
he the said A. will warrant and forever 
defend to the said B., his heirs and assigns, 
the title of the said parcels of land against 
all persons whatever,” it was held that this 
covenant was not a mere warranty seal, 
but was a personal covenant upon which 
an action of covenant lay for the grantee 
on being evicted, against the administrator 
of the grantor. I’abb v, Binforcl, 4 Leigh 
(Va.), 133; S.C., 26 Am. Dec. 317, 

6. Enys v, Donnithorne, 2 Burr. 1 190. 

^ Action on, against Executors. — In an ac- 
tion against executors, in their own right on 
a covenant for good title and quiet enjoyment 
against any person or persons whatever, 
contained in an assignment of a lease of 
the testator (by way of mortgage), the 
declaration must show a breach by some 
act of the covenantors. Noble v. King, 
1H.Bl.34. ^ 

7 . Kershaw v, Supplee, t Rawle (Fa.}> 

Van Rensselaer v, Platner, 2 Johns. 
(N. Y.) Cas. 17. ^ 
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Against Whom Maintainable. COVENANT. 

payment of rent lies against an assignee of a lease, to whom an 
assignment is by way of mortgage security, although he has never 
entered, or taken actual possession.^ 

The devisee of the equity of redemption (the legal fee being in 
a mortgagee) is not liable as assignee of all the estate, right, title, 
and interest of the original covenantor.* But, under an absolute 
assignment of a term, the assignee may be sued on the covenants, 
before he had taken actual possession.^ ^ 

The assignee of a term declared against as such is not liable 
for rent accruing after he has assigned over, though it is stated 
that the lessor was a party executing the assignment, and agreed 
thereby that the term, which was determinable at his option, 
should be absolute.^ But it has been held that a trustee to whom 
two leases were assigned in trust for securing an annuity, saying 
to the occupier of one of the demised houses, ‘‘You must pay 
the rent to me ; I am become landlord for my client, who has the 
annuity, so you must pay the ground-rents for me,*' is liable to 
the lessor, as assignee of both leases, for non-payment of rent and 
not repairing.® 

Vn. When to be brought. — On a sale of land, with covenant of 
warranty when any thing passes to the vendee, there can be no 
action on the covenant until eviction ; ® but where a grantor con- 

Jissignee of a Covexumt, Evidence to action could be maintained against the as« 
charge. — But it is held that the execution signee for refusing to permit the plaintiff 
of a lease, and the possession by the de- to use the boxes in the theatre. Flight 7'. 
fendant, is evidence sufficient to charge a Glossop, 2 Scott, 220; 2 Bing. N. C, 125; 
defendant in an action of covenant as i Hodges, 263. 

assignee for the non-payment of rent, be- h Williams Bosanquet, 3 J. B. Mooie, 
cause the fact of assignment is sufficient 500 ; s. c., i Bro. & Bing. 238. 
evidence of an assignment in the first in- 2. Carlisle Mayor, etc., Blamirc, $ 
stance, — Quackenboss v. Clarke, 1 3 W end. East, 487. 

{N. Y.) 555; Williams z\ Woodard, 2 3 . Walker v. Reeves, 2 Doug. 461, n. 

Wend. (N.Y.), 482, — but the defendant is Mortgage of a lease: liability of the 

at libert]^ to prove that he is not assignee, as Mortgagee. — It was said in McMurphy v, 
by showing that the estate created by the Minot, 4 N. H. 251, that he who takes an 
lease declared or ceased before his entry, assignment of the whole estate of a lessee, 
Williams p. Woodard, 2 Wend. (N. Y.) by way of moitgage, is liable, on a covenant 
487* for the pa>ment of rent, for rent which be- 

Pennsylvania Act. — Under the act of comes due after he takes the mortgage, 
April 25, 1850 (PUtt, Leases, 571), cove- although he never actually entered under 
nant for ground rent lies against the as- the mortgage. See also Williams v. l^s- 
signee of the covenantor, for arrears which anquet, i Bro. & Bing, 238. But this doc- 
accrued prior to the assignment, McQues- trine was questioned in the later case of 
Tityv. Hiester, 33 Pa. St. 435. Lord Ferguson, 9 N. H. 380. 

matre Boxes; PersonaT Covenant— 4 . Chancellor Poole, 2 Doug, 764. 

The lessees of a theatre, by a deed, agreed 5 . Gretton v. Diggles, 4 Taunt. 766. 
to pay certain money lent to them by the 6. Abbott Rowan, 33 Ark. $93. 

plaintiff, on a certain day, and that until Eviction from Part cf Prexmses ; Cton- 

payment the plaintiff, and such persons as structive Eviction, what does not amotmt 
he might appoint, should have the free use to.— An ouster or eviction from a part 6f 
of two boxes in the theatre, one in the the premises is enough to maintain the ac- 
dress circle, and one in the circle above, no tion. Carter p. Denman, 23 N. J. L. {% 
specific boxes being mentioned. The les- Zab.) 260. 

sees afterwards assimied their interest in The existence of a paramount title, and 
the theatre to the defendant. In an action the acquisition of it by the covenanteeby 
for breach of covenantit was that this purchase, on his mere volition* wlH nti 

was a mere personal contract, and that no amount to a constructive eviction suff^ietit 
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veys, with covenants of seisin, land belonging to the government, 
or to a stranger in possession, the covenant is broken as soon as 
made, and the grantee may sue for damages.^ 

In a conveyance to a city for a street and market-house, a 
covenant that the grantee shall re-convey when the land ceases to 
be used for a market, relieves the grantors from the rule which 
requires them or their reversioners to enter, before they can main- 
tain a claim of forfeiture for breach of the covenant.^ 

Where, in a conveyance, the description of the property is so de 
fective that it can carry no title, an action for breach of a covenant 
of seisin cannot be maintained before a reformation of the deed.® 
Vin. Pleadings in Covenant. * — i. Venue: Before Whom Action to 
be brought. — Under the English statute,^ actions upon express 
covenants in a lease running with the estate in the law, by an 
assignee of the reversion against the lessee, or by the lessee against 
the assignee of the reversion, are transitory actions.® 

Where there are several facts material to the plaintiff’s action 
arising in different counties, an action of covenant may be brought 
in either.® 

In an action on a covenant by the assignee of the lessee of a 
term, the action is local, and the venue must be laid in the county 
where the lands are situate."^ 

to support an action in the covenant of ouster or disturbance to sustain an action 
warranty, Kellog v. Platt, 33 N. J. L. (4 on the covenant of warranty, notwithstand- 
Vr.) 328. ing there was no actual dispo.ssession, see 

1 . Abbott V. Rowan, 33 Ark. 593. Kellog v. Platt, 33 N. J, L. (4 Vr.) 328. 

When Action lies : Action. — To sus- 2 . Baker v. St. Louis, 7 Mo. App. 429. 
tain an action on the covenant of warranty, 3 . Gordan v. Goodman, 98 Ind. 269. 

or for quiet enjoyment, there must be And an action in covenant upon an in- 

either an actual eviction, or a disturbance surance policy should not be brought after 
of title, or possession by paramount title, a judgment in assumpsit upon the same 
equivalent to an eviction. Carter v. Den- policy. Marine Ins. Co. of Alexandria v. 
man, 23 N. J. L. (3 Zab.) 260, But in Young, 5 U. S. (i Cr.) 332; bk. 2, L. ed. 
order to maintain an action on a covenant 126. 

against incumbrances, it is not necessary 4 , 32 Hen, 8, c. 34 . — This statute trans- 
that the grantee should wait until eviction fers the privity of contract with respect to 
or disturbance, or until he has paid the the covenants m a lease, to and against the 
debtor interest secured by the moitgage, assignee of the lessor, in the same plight 
or has been impleaded, prosecuted, or put as the lessor had then against the lessee, or 
to costs, trouble, or expense. Garrison v. the lessee against the lessor. See Thursby 
Sandford, 12 N, J. L. (7 Halst.) 261. See v. Plant, i Saund. 237, 241 c,, n. 6; Webb 
Washer v. Brown, 5 N. J. Eq. (i Halst.) 81. v, Russell, 3 T. R. 394, 395, 401, 402; Thrale 
By the weight of authority, or upon prin- v. Cornwall, i Wils, 165. 
ciple, it cannot be field that an eviction by 5 . Thursby m. Plant, i Saund. 237, 241 
ejecting^ the covenantee from the actual c,, n. 6j Thrale Cornwall,! Wils. 165; 
possession of the premises, whether by Webb v. Rus.sell, 3 T. R. 394, 395. 
process of law or otherwise, is necessary to English Statute in Pennsylvania. — The 
complete his remedy upon his covenant of English statute of 32 Hen. 8, c. 34, is in force 
warranty. Kellog v. Platt, 33 N. J. L. (4 in Pennsylvania, excepting those parts that 
Vr.) 328. relate to the King of England and his 

An actual eviction is not necessary to grantees. See Rob. Dig. 227. Henwood 
ecjuitable relief, provided there has been a v. Cheesman, 3 Serg. & R. (Pa.) 502. 
trial and judgment in ejectment, although 6. London (Mayor of) v. Cole, 7 T. R. 
the court will not act upon a mere sugges- 583. 

tion that the title is defective. Coster v. 7 . Berwick (Mayor of) v. Shanks, x i 
Monroe Co., 2 N. J. Eq (i H. W. Gr.) ij.67. Moore, 372 5 s. c., 3 Bing. 459. 

As to what shall be deemed a sufiScient la PMvars, an action of covenant may 

521 



Plea^gs la Covenant* 


COVENANT. 


BeclaratioiL 


2. Declaration.— a. Fcm.— The uniformity of procep act * im- 
peratively required that the form of action should be concisely stated 
in each of the writs therein prescribed, whether serviceable or bail- 
able ; and if the form was omitted, or substantially varied from 
the one enjoined by that act, even in serviceable j^rocess, the writ 
would, on summons or motion, be set aside.® This act related to 
and regulated the action of covenant, as well as the other forms 
of action.® 

In a declaration in covenant it should be set out without any 
intermediate inducements or statement of the consideration ; but 
where averments are made, which may be treateil as mere sur- 
plusage, they will not violate the declaration.* It is a well-estab- 
lished rule of pleading, that only so much of the covenant as is 
essential to the cause should be set out in the declaration.® 

b. General Rules. — In an action of covenant the declaration 
must state that the contract was under seal ; and it should not 
only state such a contract, but should also allege its delivery,® 

be brought before a justice of the peace, should be set forth, and no more. Distinct 
in some cases. Walker v, Byrd, 15 Ark. bleaches of separate covimants in the deed 
33; Colesbury v. Stoops, i Harr. (Del.) maybe assigned in the same count. It is 
448. sufficient if the breach be assigned in 

i. 2 W. 4, c. 39. words which contain the sense and sul>- 

a, “promises.” — But ” promises ” omit- stance of the covenant. The hieach may 
ting “on” or “upon,” have been held a be assigned according to the legal effect, 
mere clerical mistake. Cooper 7'. Wheale, or in the words of the deed. When the 
4 Dowl. P.C. 281 ; s. c., I Harr. & W. 523. right of action depends upon a condition 
See also Keen r, Skiffington, 3 Tyr. 318; precedent, its performance must be averred; 
s. c, I Dowl. P. C. 686; i C. & M. 363. but it is never necessary to anticipate and 
The omission of the words “on prom- negative matters of defence, such as pay* 
ise ” in a writ of summons, is only a ment, waiver, discharge,” etc. 
ground for setting aside the copy served, See, regarding the form of a declaration 
and not the writ itself. Chalkley Garter, on a bond given for part of the purcha.se- 
4 Dowl. P. C- 481. money of land, Barrow Bispham, ri 

S. I Chitt. PI, 253. N. J.B. (6 Halst.) i2t ; on a bond assigned 

4 . Jones V. Thomas, 2i Gratt. (Va.) 96, and guaranteed to plaintiff, see Sibley r% 
WfSere A. executed his bond as follows, Stull, 15 N. J. L. (3 J. S. ( 3 r,) 332 ; on a 

— ” March 12, 1863, I hereby bind myself, breach of covenant ni a mortgage deed, 

my heirs, etc., to pay the amount of for not paying the money secured, see 

principal and interest due from B. on the Finley?'. Simpson, 22 N. J. L. (2 Zah.) 
tract of land purchased by him of C. and 311 ; s. c., 53 Am. Dec. 252 ; on a l)r<ach 
wife. Witness my hand and seal the day of covenant of warranty in a deed, see 
and date above,” — and delivered it to Carter v. Denman, 23 N*. J. L. (3 Zah.) 
B., the court held that B. could recover 261 ; on covenant in a license by a patentee, 
upon it, although the declaration did not, see Wilcox v, C'ohn, 5 Blatchf. C. C. 
in its commencement, aver that A. cove- 346. 

nanted with the plaintiff to pay the debt, 6. Perkins Reeds, 8 Mo. 33. 

but did so aver in a subsequent part of it; Headittg Seal. —The declaration in an 

.such subsequent averment being substan- action of covenant should show that 
tially sufficient. Jones p. Thomas, 2t the agreement on which it is founded was 
Gratt. (Va.) 96. originally sealed by the defendant, and 

5 . Wilcox 2/. Cohn, 3 Blatchf. C. C. 346. remained under seal at the time of de* 
Buies for pleato^ Breach of Coveuaat. daring, or accounting for the omission of 

— In the case of Wilcox v. Cohn, such averment It is not sufficient to say, 

laid down the rules of pleading “and for the faithful* performance of the 
applicable to a declaration for the breach said covenant and agreement, and the said 
of a covenant. He says that “in order parties did thereunto set their hs^s and 
to avoid prolixity* so much of the cove- affix their seals.” Smith Emery, 12 N. 
want as is essential to the cause of action J. JL. (7 Halst.) 53. 
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and make a profert of the instrument, or show some excuse for 
the omission.^ The declaration must always aver, and the evi- 
dence show, the delivery of the deed.^ But the defendant may 
aver and show that the deed was delivered, and still remains as 
an escrow,® or that it was void from the beginning,^ that it 
became void by subsequent acts,® or that the deed was delivered 
to a stranger for the use of the plaintiff, and that he refused to 
accept it.® 

It is not in general necessary that the declaration should set 
out the consideration of the defendant’s covenant, because the seal 
of itself imports and is evidence of a consideration ; but when 
the performance of the covenant is constituted a condition prece- 
dent, then such performance must be averred,*^ or the declaration 
must show that performance was prevented by the defendant,® 

The declaration should set forth so much of the deed declared 
on as is essential to the cause of action.® The instrument may 

1 . Read v. llrookman, 3 T. R. I5r. R. R. Co., 20 Barb. (N. Y.) 338 ; Dietz v. 

2 . Proving Delivery of Deed. — The de- Parish, 44 N. Y. Super, Ct. (ii J. & S.) 

livery of the deed by the defendant maybe 205. Parol evidence is always admissible 
proved by showing that the grantor or to show that a deed was not delivered, 
obligor parted with the dominion over it Blacks/. Lamb, 13 N. J. E^. (i Beas.) 116; 
with an intent that it should pass to the Black z'. Shreve, 13 N. J. Eq.(2 Beas.) 457; 
grantee or obligee. The delivery of a Stephens v. Buffalo Ins. Co., 20 Barb, 
deed may be proved, like most facts (N. Y.) 333; Roberts t/. Jackson, i Wend. 
pays^ either by direct evidence or by cir- (N. Y.) 478; Jackson r?. Perkins, 2 
cumstances. Long Ramsay, r Serg. & Wend. (N. V.) 30S ; Deitz v, Parish, 79 
R. (Pa.) 72 J Brown v. Bank of Chambers- N. Y. 520; Paris v. Gere, 14 Week. Dig. 
burg, 3 Pa. St. 187. See 3 Greenl. Ev. 387; Johnson v. Baker, 4 Barn. & Aid. 
§ 297 ‘ , 440. 

In general, where a deed is found in the 8. See Union Bank r. Ridgely, i Harr, 
hands of the grantee therein, it is pre- & G. (Md.) 324; Wheelwright v. Wheel- 
sumed to have been delivered, — Green wright, 3 Mass. 447; Blight v. Schenck, 
Yarnall, 6 Mo. 326; Dunn v. Games, i 10 Pa. St. 285. 

McL. C. C, 321, — and where a deed is 4. Defences to a Deed. — As, for exam- 
found in the hands of the grantor or pie, that it is a forgery, or was obtained by 
obligor, the presumption is that it has not fraud, or was executed by the defendant 
been delivered. Hatch v, Haskins, 17 while he was insane or intoxicated or an 
Me. 391, infant. Marine Ins. Co. of .A.le.xandria v. 

Where a deed is registered at the re- Hodgson, lo U. S. (6 Cr.) 306; bk. 3, L. 
quest of the grantor for the use of the cd. 200. 

grantee, and the latter assents thereto, 5 . Alteration of Deed, — As by being ma- 
such registry is evidence of delivery, terially altered or cancelled by tearing of 
Hedge zk Drew, 12 Pick. ( Mass.) 14 1 ; s. c., the seal. 

32 Am. Dec. 416. But the simple act of 6. Read v. Robinson, 6 Watts Sc S. 
recording a deed is not conclusive evi- (Pa.) 329. 

dence of delivery, — Maynard Maynard, 7 . Harrison z'. Taylor, 3 A. K. Marsh. 
10 Mass. 456; S.C., 6 Am Dec. 146; Har- (Ky.) 168; Gardiner v , Corson, 15 Mass, 
risen z'. Phillips^ Academy, 1 2 Mass. 456, — 503; Keatly z/, McLaugherty, 4 Mo. 221 ; 
but only primd fade^ — Gilbert v. North West 7^ Emmons, 5 Johns. (N. Y.) 179; 
American Fire Ins. Co., 23 Wend. (N, Y.) Knox v, Rinehart, 9 Serg. Sc R. (Pa.) 45 ; 
43; s. c., 35 Am. Dec. 543* See Union Wilcox v. Cohn, 5 Blatchf. C. C. 346; 
Mutual Insurance Co. v. Campbell, 95 HI. Goodwin v* Lynn, 4 Wash. C. C. 714. 

281; 35 Am. Rep. 16S; Van Valen v. 8. Clandennen v, Paulsel, 3 Mo. 232; 
Schermerhorn, 22 How. (N, Y.) Pr, 419; Fannen v. Beauford, i Bay (S. C.), 337. 
Fryer w. Rockefeller, 63 N. Y, 273, — and 9. AUegatlon of Breach: SttHoieiiey. — 
the presumption of delivery may be re- When, in an action for breach of a cove- 
hutted. Gilbert v. North American Fire nant, the plaintiff stated that the defend- 
Insurance Co„ 23 Wend, (N. y.)43. See ant, by deed, etc., .sold to him a certain 
Stephens v. Buffalo & New York City slave, and covenanted to warrant and for- 

m . 



COVENANT. 


Declaration. 


Pleadings in Covenant. 


be stated according to its legal effect,^ but the more usual Suethod 
is to declare in the words of the deed.® , , , , 

In an action of covenant, implied covenants may be declared on, 
the same as though they were expressed in the instrument.® 

A declaration in covenant must clearly show that the covenant 
is broken,^ the allegation of the breach must be specified,® and 
the plaintiff must show by sufficient averments, with all reason- 
able certainty, that he has been actually damnified.® 

If the breach of contract for which an action of covenant is 
brought was accompanied with fraud, the fraud is a proper subject 
of inquiry, and may be specially averred in the action. * 

In covenant on an agreement to indemnify against the payment 


ever defend the sale of the said slave to 42; Barney r. 4 Wend. (N. Y.) 502; 
the plaintiff, against all persons lawfully s. c., 6 Wend. (N. \ .) sss. 
claiming any estate, right, or title to the 4 . Ividgell r. Dale, i(> A hi. 36. 
slave, etc., and averred that the person so 5 . English r. Horner, 3 N, J. L, (2 
sold as a slave was not a slave, but free Benn.) 816. 

at the time of sale, on demurrer to the AUegmg BreacEes - one sufficient — In 
declaration the court held that there was covenant, one good breach is .sufliciem, 
sufficient assignment of a breach of the Gaster Ashley, t .*\rk. 325. 
covenant of warranty. Quackenboss v. An assignment ot two breaches t)f the 
Lansing, 6 Johns. (N."Y.) 49. same covenant, in the same count, is bad, 

1 . In an action upon an indenture of on .special demnirer •— Ihitlen v, Eoole, i 
lease against the surviving executrix of the Wend. {N“. Y.) ao;, i i'hitt. M. 331; 
lessee, the declaration stated that, upon Comyn, Dig. tit. Plead. 33;— but dis- 

the death of the lessee, all his estate and tinct bleaches of several co\t*nant.s mav 
interest in the premises came to and vested be a.s.signe<l In the same count,— Wilcox 
in the defendant and P., who were execu- v, Cohn, 5 Blatchf, C. 34 <», — and sev- 
trixes of the last will and testament of the eral bieache.s may b<* as.signed in the same 
lessee, by reason whereof the defendant declaration; and’ if one of them is well 
and P,, as executrixe.s, became and were as.signed, the derlaiation t.innot Iks held 
possessed. It was held a sufficient aver- bad on general demurui. Thorne ?». Halev*, 
— i. j (Ky.), 2(sS; .McCov Hill, a Liu. 

(Ky.) 374; 'Comyn, Dig. til. Plead. 2 V, 

Could r. AlUn, t Wt ml. (Nt. Y.) 182. 
DBamifleation. — lUit the dffcnid- 

ant purchased an estate th.uged with an 
ingof a term in the lessee’s personal rep- annuity to S., .uul, as part nl the bargain, 
resentatives, together with the liability of covenanted to pav the annuity, and to in- 
such personal representatives to be sued demnify the vendoi agam^t anvt haige mre- 
upon the covenants of the lease, is in effect sjKJct to it, in a cUh lai atton tm this covenant, 
a conclusion of law. Southcote v, Iloare, assigning non^pavnient ot ilu‘ annutlv, with- 
3 Taunt. 87. out adding that the \tmdoi ii.td lieen there- 

3 , Setting out Deed, — But the practice bv damnilied, was held to be suhicient. 
of merely setting out the deed as a part S'awarti A»Nte\, x Ihng, i;tyj s. c., lo 
of the pleading, has been said to be bad. b B. Moore, 55. 

McCampbelU. Vastine, 10 Iowa, 538. ‘ Y, (’uUer rV Cox* j Hlmkl. (ImK} I7*S‘, 

It IS sufficient to state so much of the s, c., iB Am. Dei. H53. 
instrument as contains the contract, the AIIeg% Stipulution mt l» D«ed. — One 
breach of which is complained of. Clarke .seeking to ret over tm a stipulation not 
Gray, 6 East, 567. If the declaration found in the covenant on whi<h the action 
states more of the covenant than com- is brought, the complaint must allege it lo 
poses the foundation of the action, it will be part of the contract, that it was omitted 
faulty, — Grannis v, Clark, 8 Cow. through fraud, accident, or mistake, and 
JN. y.) 3^ 42»f7but all unnecessary mat- that one or both parties intended its inser- 
ters stated, which IS foreign to the cause of tion. So Md, a« to an alleged agreement 
action, may rejected as surplus. Gran- by the seller of a newspaper property and 
PI® ^ would not put m anotlier 

Ph-3--234. ^ ^ printing-press in the town* Porter WtOor* 

us V, Clark, 8 Cow. (N. Y.) 36, man, 65 Ga* ic 

mi 


ment that the term vested in the defend- 
ant and P. as executrixes. Ackland 
Prinz, 3 Scott, N. K. 297 ; s. c., 2 Man. & 
G. 937. ffeld also that it was unnecessary 
to state that the term had vested in the de- 
fendant and P. as executrixes, as the vest- 
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of a bond, an allegation in the complaint, as a breach, that the 
plaintiff has been forced and compelled to pay the bond, without 
showing how he was compelled to pay, is bad, on special demurrer.^ 

Upon a covenant for quiet enjoyment, without lawful disturb- 
ance, an allegation of breach merely stating that the plaintiff was 
disturbed, is insufficient ; it should be, that he was legithno mode 
disturbed, or the plaintiff should otherwise show by what he was 
disturbed and how.® 

In an action for the breach of a covenant of seisin in a lease, 
the averment that the grantor neither at the date of the lease nor 
since was seised of the premises, is insufficient in not stating that 
the title of the person keeping the plaintiff out of possession 
e.xisted at the date of the lease ; for otherwise the averment of 
the declaration may be true, without showing a cause of action, 
because the plaintiff may have been kept out of possession by the 
true owner ; but that owner may have derived title under the plain- 
tiff himself.® And in an action by an assignee of the reversion, 
an allegation that the lessor was seised, without stating of what 
estate, and being so seised, devised to the plaintiff in fee, this will 
be a sufficient allegation of title after verdict.'^ 

In an action against executors, in their own right, for covenant 
of good title and quiet enjoyment against any person or persons 
whatever, contained in an assignment of a lease of the testator 
(by way of mortgage), the declaration must show a breach by 
some act of the covenantors.® 

In an action against an heir for the breach of warranty in a 
deed from the deceased grantor, the declaration must allege that 
the estate has been settled, and that the defendant has received 
something therefrom. If the declaration fails to so state, objec- 
tion should be taken thereto by demurrer ; it comes too late at 
the trial.® 

r. In Words of Covenant: Negativing. — It is not necessary 
that a breach of covenant be assigned in the very words of the 
covenant ; it is enough that a substantial breach be shown. 


1 . Packard v. Hill, 7 Cow. (N. Y.) 443 ; 
Patton V. Foote, i Wend. (N. Y.) 307. 

2 . Patton V. Foote, i Wend. (N.Y.) 207; 
Wotton tt. Hele, 2 Saund. 177, 181 b; 
Comyn, Dig. tit. Plead. C. 47, 49. 

Free-road Assessmeat. — The complaint 
in an action in covenant for the breach of a 
covenant against incumbrances, by reason of 
an assessment for the construction of a free 
gravel road upon the land conveyed, must 
set out that there was at least a proceed- 
ing had or pending at the time of the con- 
veyance which resulted in the assessment 
made by the committee. Kirkpatrick 7% 
Pearce, 107 Ind. 220; s. c., 5 West Rep, 798. 

8. Grannis v. Clark, 8 Cow. {N. Y.) 36. 

Leased House beoomlng Hninliabit- 
aHet — An action in covenant on the lease 


of a house for the purpose of a dwelling- 
house cannot be founded upon the mere 
fact that the house has become uninhabit- 
able, — Carson v. Godley, 26 Pa. St 117; 
Hazlett V. Powell, 30 Pa. St. 293 ; Barns 2/. 
Wilson (Pa,), 8 Cent. Rep. 454, 25 Cent L. 
J. 14, 9 Atl. Rep, 437, — unless it appears 
from the complaint that such condition of 
the property resulted from the acts of the les- 
sor, or irom those of persons holding para- 
mount title. Barns v, Wilson (Pa.), 8 Cent 
Kep. 454 > 25 J* I4»9 Atl. Rep. 437. 

4 . Harris v. Beavan, 4 Ibng. (346; s. c., i 
Moore & P. 633. 

6. Noble V. icing, i IL Bl 34. 

6. Eddy v. Chace, 140 Mass, 471 ; s. c., 
I New Eng. Rep. 573. 

7 . Fletcher v. Peck, 10 U. S. (6 Cr.) 87,* 
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In an action for the breach of covenant of seisin, power to sell, 
quiet enjoyment, and against incumbrances, the breaches are well 
assigned in the words of the coven3.nts, ^ ^ sufficient to 

assign the breach in the words of the deed . 

In covenant for purchase-money, an averment of title in the 
plaintiff is indispensable.® 

When the covenant is to do, or forbear to do, a particular act, 
it is sufficient to assign the breach in the words of the covenant. 
But on a covenant of waiTanty the declaration must go farther, 
and show an eviction by title paramount.* 

The breach may be assigned by negativing the words of the 
covenant,® where such general assignment amounts to a breach ; 


bk. 3, L. ed. 162; Harmony r. Bingham, i never made any advances 11 u}>on the 
Duer (N. Y.), 209; s. c., 12 N. Y. 99; 62 securities, nor was the sum ol or 

Am. Dec. 142; Bender v. Fromberger, 4 any part of it, owing to the detendant at 

U. vS. (4 Dali.) 436; bk. r, L. ed. 898. the time ot the making of the deed, — the 
Alleging Breach. — Where the covenant court that the In each v\as well as.signed, 

wa.s that a legislature had a right to con- and that the plaintifl w.is not c^lojjped from 
vey, it was held that an allegation that the denying that the defendant had made any 
legislature had no authority to convey was ad\ance; for, as this fact was mateiial for 
a good assignment of a breach. Fletcher the validity to the plaint itf ot the securities 
r. Peck, loU.S. (6Cr.)87,* bk.3, L. ed. 163. on which he advanced his money to the 
The breach may be assigned according defendant, and as he took the covenant of 
to the legal effect, or in the w'ords of the the defendant to .seeme to him the truth 
deed. Wilcox i\ Cohn, 5 Blatchf. C. C. 346. of that fact, tlic true consti uction of the in- 
It is sufficient if the breach be assigned denture was, that the retital in question was 
in words which contain the sense and sub- intended bv the parties to be the statement 
stance of the covenant. Wilcox Cohn, of the covenantor onl>. Stumghill Buck, 
5 Blatchf. C. C. 346. 14 Q- Jk 7 ^ 1 ; ‘4 74 ** 

In order to avoid prolixity, only so much 1 . Sedgwick r, llollcnback, 7 Johns. (X* 
of the covenant as is essential to the cause Y.) 376. 

of action should be set forth in the declara- 2 . Bender r. Fromberger, 4 U. S. (4 
tion, Wilcox v. Cohn, 5 Blatchf. C. C.346. Dali.) 436; hk. u D. ed. 89S. 

In covenant a breach mavbe as.signed Setting out Title. — !n an action for a 
according to the substance, though not ac- breach of covenant ot seisin in a deeil, the 
cording to the letter, of the covenant. Potter complaint need not set tmt the title in de- 

V, Bacon, 2 Wend. (N. Y.) 583. tail, but simply negative the w(»rds of the 

Where an action upon a deed, in which covenant. Wooley y. N’ewciJmbe, 87 K, V. 

it was recited in effect that the defendant 605; s. c., 9 Daly'lX. V.), 75. 
had accepted securities from B., which were Where, in the decluiatitin in an action 

to be valid upon the advance of money by in covenant, for a In'each ol* covenant of 
the defendant to B., and void ujwn the re- warranty, it was averred that the tkfendant 
payment of the same by B. to the defend- ** had not a g<iod un<l suffic-ieiU title to the 
ant ; and that the defendant had, after said tract of land, anti hv reason thereof the 
taking the securities, but before making said plaintiff.s were and ciiHpo8s«.«ised 
the deed, advanced ;^269 to B., and that the of the .said premises, by due cour.se of law,” 
money had not been repaid at the time of it wa.s he/d to Ikj .n substantial averment of 
making the deed ,• and that, in order to an eviction by a paranKutnt title* Day tK 
induce the plaintiff, in his turn, to advance Chism, 23 U.*S. (10 Wheat.) 449J bk* 6 , L 
money to the defendant, the defendant, by ed. 363. 

the deed, assigned to the plaintiff the As to the sufficiency of a declaration, on 

securities which he held from B., and in a coven.'int of warranty upon general de- 

which the defendant covenanted that he murrer,see Swenck nStout, a Y«ates(Pa.), 
had neither done nor omitted, at any time, 470. 

any act by which the securities, or any S, Burk a Bear, 3 Clark (Pa,), 355. 

estate or interest therein, should or might 4 . ('arter rv Denman, 23 N, J. L (3 Zab.) 

be in aiy manner affected, and that £s 6 g s 6 o, 

remained at the time of making the deed 5. KegativliigWordiofTiilti^^ 
due upon the securities to the defendant,— assigning breaches it Is sufficient, in gen- 
the breach alleged was, that the defendant eral, to lullow and negative the words of 
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but enough must be placed upon the record to show the breach of 
the covenant, and the plaintiffs right of action.^ And a breach 
may be assigned according to the substance, though not according 
to the letter, of the covenant.^ 

Although it is sufficient, as a general rule, to follow and negative 
the words of the covenant, yet if the pleader undertake to assign, 
a breach coming within the substance, effect, or intent of the cov- 
enant, he is held to a more strict rule of pleading.^ 

d. Setting out Copy ; Seals ; Profert. — In an action of covenant, 
it is not necessary to set out the whole deed ; it is sufficient to set 
.out those covenants only which contain the mutual stipulations 
and conditions which are essential to the plaintiffs cause of action.* 
And it Is sufficient to assign the breach in terms as general as 
those in which the covenant is expressed.® But it is not sufficient 
to set out in the declaration simply the writing obligatory: a 
delivery must also be alleged.® 

In declaring upon a covenant, any exception in the body thereof 
must be set out, and the subject-matter thereof excluded from the 
breaches assigned.'^ 

the instrument declared upon. McGeehan. covenants against incumbrances, of war- 
V, McLaughlin, i Hall (N. Y.), 33; Hur- ranty, and for quiet enjoyment, must be 
baugh V, Jones, 5 N. Y. Leg. Obs. 19. specifically set forth; but il is not sufficient 

A breach need not be assigned in the merely to negative the language of the cove- 
precise words of the covenant, if perform- nants of seisin, and a right to sell. Blan- 
ance according to its true meaning and chard v. Ho.^ie, 34 Me. 376. 
import be negatived by a necessary impli- 2 , Potter v. Bacon, 2 Wend. (X. Y.) 
cation. Harmony Bingham, i Duer (N. 583. 

Y.), 209; s. c., 12 N. Y. 99; 62 Am. Dec. 3 . Brown v. Stebbins, 4 Hill (N. Y.), 
142. 154. 

Covenants of Seisin and Title to convey, 4 . Killian v. Herndon, 4 Rich (S. C.), 
— In the case of the covenants of seisin, 196. 

and of good right and title to convey, it is Craving Oyer* — It is only necessary to 
sufficient to allege the breach by negativ- set forth in the declaration such parts o£ 
ing the words of the covenant, — Marston the agreement as relate to the breaches 
V. Hobbs, 2 Mass. 433 ; s, c., 3 Am. Dec. assigned : if a material part be omitted, 
61 ; Greenby v. Wilcocks, 2 Johns. (N. Y.) the defendant must ci*ave oyer and demur- 
I ; s. c., 3 Am. Dec. 379 ; Sedgwick t/. Hoi- rer. Henry v. Cleland, 14 Johns, (N. Y.) 

lenback, 7 Johns. (N. Y.) 376; Rickert 400; Williams v. Healey, 3 Den, (N. Y.) 

Snyder, 9 Wend. (N. Y.) 415; Bender zf. 363, 

Fromberger, 4 U. S. (4 Dali.) 436; bk. i, 5 . Bender z/. Fromberger, 4 U, S. (4 

L. ed. 8gl§; Pollard v, Dwight, 8 U. S. (4 DalL) 436; bk. i, L. ed. 898. 

Cr.) 421; bk. 3 , L. ed. 660; Salmond z^. Substantial Breach, — It is not necessary 
Bradshaw, 9 Co. 60 b.; s. c., Cro. Jac. 304; that the breach of the covenant should be 
Lancashire v. Glovct, 2 Show. 460; Wot- assigned in the very words of the covenant, 
ton V. Hele, 2 Saund, 181, note (a) by Mr. It is sufficient if it show a substantial 
Sergeant Williams, — and the same rule breach, Fletcher s'. Peck, lo U. S. (6 Cr.) 
applies to the covenant that the grantor 87 ; bk. 3, L. ed. 162. 
has good ri^ht to convey ; but the cove- 6. Perkins v. Reeds, 8 Mo. 33, 

nants for quiet enjoyment, and of general Delivery need not be set out. — But it 

warranty, require the assignment of a has been /tetd that, although the delivery 
breach by a specific ouster, or eviction by of the deed is essential to the covenant, 
title paramount. Rickert 2/. Snyder, 9 yet that such delivery need not be set out 
Wend, (N. Y.) 415. jn the declaration. See Farrall Shaen* 

1 * Randel v, Chesapeake Co., i Harr, i Saund, 292, andn. 1; i Chitt. PI. 364. 

(Del.) 151 ; Camp v. Douglass, lo Iowa, 7 * $0 as to a covenant in a deed to 

586. warrant and defend, etc., against all per- 

Breach to be specifically set forth, — In sous, etc., except as against the United 
covenant broken, the breach of each of the States.” Dunn v, Dunn, 3 Colo. 510. 
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The declaration in an action of covenant should show that 
the agreement upon which it is founded was ori^nally sealed by the 
defendant,^ and remained under seal at the time of declaring or 
accounting for the omission of such averment.* Because cove- 
nant only lies against one who has sealed the deed.® 

In an action of covenant the agreement is the foundation of the 
action, and not merely matter of inducement: the declaration 
should contain a profert in curia of the agreement set forth, or 
an excuse for the omission of it,* or that it is lost,® or destroyed, 
or misplaced by accident, and for that reason the plaintiff cannot 
bring it into court.® 

c. Statement of Deed. — (i) Generally. — In an action on a lease, 
it is sufficient if the declaration sets out the legal operation and 
effect of the demise.’’ But the contract must be stated correctly j 

1, Seals. — In an action of covenant, it otherwise alleging that it was sealed by the 

must appear that the instrument upon defendant, is bad on general demurrer. Ma- 
which the action is founded is a sealed comb Thompson, 14 Johns, (N. Y.) 207. 
instrument. Commonwealth v. Griffith, 2 8. Wilson v. Brecheinin, Bright (Pa.), 

Pick. (Mass ) 17; Pierson ?*. Pierson, 6 N. 445; Maule v. Weaver, 7 Pa. St. 329. See 
J. L. (i Halst.) 168; Bilderback t/. Pouner, Act, Apr. 25, 1850, § 8; Platt Leas. 571. 

7 N. J. L. (2 Halst.) 64. See Van Sant- “Covenant” does not import a Seal — 
wood V. Sandford, 12 Johns. (N. Y.) 197; It is not sufficient to allege that the parties 
Warren v. Lynch, 5 Johns. (N. Y.) 239. made their covenant, the word “covenant ” 
The plaintiffs must allege that the parties not importing a sealed instrument. Hays 
in the covenant sealed it, although it is set v. Lasater, 3 Ark. 565. 
out in hcsc verba^ and contains the words, 4 . Profert of a deed need not be made 
** witness our hands and seals.” Hays v, where it appears from the declaration that 
Lasater, 3 Ark. ^65. the deed is in the possession of the adverse 

Words importing a Seal. — There are partj^ Barbour v. Archer, 3 Bibb (Ky.), 
some technical words, such as “ indenture,” 8; Francis v. Haslerig, i A. K. Marsh, 
“deed,” or “writing obligatory,” and the (Ky.) 93. 

like, which of themselves import that the in- 5 . Paddock v. Higgins, 2 Root (Conn.), 
strument is sealed, and are of themselves 482 ; Kelley 2^. Riggs, 2 Root (Conn.), 126; 
sufficient. See Van Santwood^;. Sandford, R^ublicaz/. Coates, i Yeates (Pa.), 2, 

12 Johns. (N. Y.) 198; Lee 2^. Adkins, Minor 6. See Scott 2/. Curd, Hard. (Ky.) 64; 
(Ala.), 187; Cabell v. Vaughan, i Saund. Powers 74 Ware, 2 Pick. (Mass.) 451; Bender 
291, note I, 320, note 3; Comyn, Dig. tit, v. Sampson, ii Mass. 42; Smith v. Emery, 
Fait; Platt on Cov. 6. 12 N. Jf, L. (7 Halst) 5^; Rees Over- 

Admitting Seal, — If the plaintiff in his baugh,6 Cow. (N. Y.) 748; Cuttsz^. United 
declaration neglects to aver that the instru- States, i Gall. C. C. 69; Read 2^. Brook- 
ment is under seal, but the defendant in man, 3 T. R. 151 ; Banfil 2/. Leigh, 8 T. R. 
his plea admits that the writing was sealed, 571; Carlisle v. Lonsdale, 2 H. Bl. 259; 
the plea will be aided, and the objection Hawley v. Peacock, 2 Campb. 557 ; Hendy 
waived. Cabell v, Vaughan, i Saund. 291, 2^. Stephenson, 10 East, 57, See also Phillips* 
note I, 320, note 3; Moore zi. Jones, Ld. Ev. 348; Tidd*s Pr. (9th ed.) 487, 587 
1541? Courtney 2/. Greenville, Comyn*s Dig. tit. Plead. O. r. 

Cro. Cas. 209. ^ The words of reference, “ As by the said 

2, Insufficient Allegation of Seal. — It is covenant and agreement, reference being 

not sufficient to sav, “ And on agreement, thereunto had, may more fully appear/* 
the said parties did thereunto set their inserted in the declaration, after the state- 
hands, and affix their seals.” Smith v. ment of the contents of the instrument, are 
Emery, 12 N. J. L. (7 Hal.) 53. no profert, nor sufficient to supply the 

In a declaration in covenant, there must want. Smith v, Emery, 12 N. J. "L. (7 
be an express averment that the writing or Halst.) 43. 

contract was sealed by the defendant. Van In a declaration of covenant, contained 
Santwood zi. Sandford, 12 Johns. (N. Y.) in a recorded conveyance of land, the 
*97* , , plaintiff may make profert of the certified 

A declaration in covenant, setting forth coto without the original. Clark 74 Nixon, 
the instrument in bac zierha. and concluding 5 Hill (N, Y.), 36. 

With “sealed and delivered,” etc., but not 7 . Wilson 2^. Bramhall, x Younge&J.A 
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the whole foundation of the action fails, because the contract, 

may be impeached ; and in an action on the sand were completed ; and that, as fast a^t 
covenant C. assigned as breaches, (i) that such clocks should be made and completed, 
A. surrendered the land, and took a new one-half of the first three hundred should 
iease to himself and U. jointly, in trust for be delivered to the plaintiff at the simp 
other persons, whereby the annuity became where they were made, in 31., and that 
.and was impeached, and the plaintiff lost three-fourths of the remainder should he 
his remedies to enforce it; (2) that A. and delivered to the plaintiff, as aforesaid, until 
i>. accepted a new lease of the land at an the clocks delivered to him should amount 
increased rent, and in other respects upon to a certain sum, — the breach assigned 
less advantageous terms, for the fraudulent was, that the defendants neglected and 
purpose of obtaining from the lessor a de- refused to perform said covenant on their 
mise of mines under the land upon terms part, and never delivered said clocks or 
advantageous to A. and B., whereby the any part thereof, although they were often 
annuity became and was impeached; and demanded; that the defendants manufac- 
<3) that A. and B. assigned such neighbor- tured the materials in clocks and parts, 
ing mine and the land to D., whereby the and clandestinely conveyed them away 
annuity became and was impeached, — it out of the State, to places unknown, de- 
was /telti by the court that the declaration ceitfully substituting in their place boxes 
was insufficient, for not showing* in what filled with stones and rubbish; and that 
manner the acts complained of operated to the defendants conveyed away all their 
impeach the annuity. Pitt 7'. Williams, 4 property, and secreted said materials, and 
Nev. & M, 412 ; s. c., 2 Adol. & E. 419; 5 defrauded the plaintiff of said clocks; with- 
Adol. & E. 885. out averring that a reasonable time had 

Insufficient Assignment of Breach. — A elapsed for the making of the three h un- 
declaration for breach of a covenant for dred clocks, or that the defendants, having 
quiet enjoyment is defective if it does not made them, refused or neglected to deliver 
allege that one who recovered against the the one-half, or that the defendants neg- 
plaintiff in trespass had lawful title. Webb lected to employ the stipulated number of 
7'. Alexander, 7 Wend (N. V.) 281 ; Rickert workmen. It was Md by the court that 
V. Snyder, 9 Wend. (N. V.) 416, no breach was well assigned, and that the 

Lease of Brewery. — In an action upon declaration w'as ill on demurrer. Newell 
an indenture whereby the defendant de- v. Roberts, 13 Conn. 417. 
mised to the plaintiffs, for ten years, a Covenant to save Harmless. ■— In a dec- 
brewery at S., and also the exclusive or laration on a covenant to “ save harmless 
such other privilepe as the defendant then and keep indemnified W., his heirs and 
enjoyed of supplying ale ” to certain public assigns, and also certain closes, etc., from 
houses, ** then the property of the defendant and against all actions, suits, claims, and 
or then under his control, that is 10 say, demands whatsoever, both in law^ and 
the Punch Bowl,” the declaration averred, equity, which should or might be had, 
that, at the time of making the indenture, made, commenced, or prosecuted by any 
the defendant was the landlord and owner person or persons claiming any right, 
of the Punch Bowl, and in the occupation title, or demand in, to, or upon the closes, 
thereof, and that afterw’ards be demised it as heir-at-law of II. P. and others, of and 
to G., who covenanted with the defendant from all costs, charges, and expenses which 
to purchase all the ale consumed on the W. should sustain or be put to, for or by 
premises from the plaintiff. The breach reason or means of such actions, suits, 
assigned was that G., during his tenancy of claims, or demands, or otherwise howso- 
the Punch Bowl, did not purchase all the ever: ” to which the breaches assigned were, 
ale from the piaintiff, but purchased it (r) that P. made claim "and demand, and 
from the defendant and others. The court claimed to have right and title of, in, to, 
Ae/d that this breach was not well assigned, and upon the closes, and entered into and 
and also that the declaration should have upon the same, and cut down grass, and 
shown what privilege the defendant pos- felled trees there growing, and converted 
sessed. Hinde w. Gray, i Man. & G. 195 ; them to his own use ; and (2) that he caused 
s, c., r Scott N. R. lai 4 fur. 392. and procured, and suffered and permitted. 

Covenant to manufaotoe Clocks. — Where one B., who then held and enjoyed the 
the plaintiff, in an action of covenant com- closes, to attorn to him, and withhold the 
menced in 1835, averred that the defend- payment of the rents, issues, and profits ; 
ants, in t8 18, covenanted with him to and (3) that certain title deeds relating to 
manufacture certain materials into clocks, closes were kept, detained, and withholden 
and make and finish them as fast as they by one A., at the instance and through the 
could be made, by faithfully^ employing', means and by and through the claim and 
constantly, ten workmen, until two thou- demand of T. B,, W. P,, etc.,-— it was 
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COVENANT. 


declaration. 


being entire in its nature, must be proved as laid.^ Where the 
contract is in the alternative, it must be stated in the declaration, 
according to its terms, or there will be a fatal variance.^ And 


after the defendant had pleaded over, that 
these breaches were well assigned on the 
covenant declared upon. Fowle v. Welsh, 
2 Dowl. & R. 133 ; s. c., r Barn. & Cress. 
29. And see Nash v. Palmer, 5 Moule & 

374 - 

A declaration stated, that, by deed, the 
defendant covenanted that he would appear 
at an office for the insurance of lives within 
London, and answer such questions as might 
be asked respecting his age, etc., in order to 
•enable the plaintiff to insure his life, and 
would not ^terwards do, or permit to be 
done, any act whereby such insurance should 
be avoided or prejudiced. It alleged that 
the defendant, in part performance of his 
covenant, did, at the plaintiff’s request, 
appear at the office of the Rock Life In- 
surance Company, and did an.sw'er certain 
-questions asked" of him ; and that the 
plaintiff insured the defendant’s life with 
that companji;, by a policy containing a 
proviso, that, if the defendant went beyond 
the limits of Europe, the policy should be 
null and void. The breach assigned was, 
that the defendant went beyond the limits 
of Europe, to wit, to the province of Canada, 
in North America. The declaration was 
held to be bad, for not averring that the 
defendant had notice that the policy was 
affected. Vyse v. Wakefield, 6 Mees. & 
W. 442; s. c., 8 Dow. P, C. 377 j 4 Jur. 
509. Affirmed in error, 7 Mees. & W. 126; 
s. c., 8 Dow. P. C. 912; 4 Jur. 61 1. 

1 . See Obert v. Whitehead, ii N. J. L. 
{6 Halst.) 294; Wheelwright v. Moore, i 
Hall (N. Y.), 201 ; Snell v. Moses, i Johns. 
(N. Y.) 105; Perry v, Aaron, i Johns. 
(N. Y.) 133; Allaire v. Ouland, 2 Johns. 
Cas. (N. Y.) 55; Pool V. Court, 4 Taunt. 
700; Bristow zr. Wright, Doug, 640; Gwin- 
net V. Phillips, 3 T. R. 646; i Chitt. PL 
332, and n. 19; Phillips, Ev. (Dunl. ed.) 
r6o, r6i, and n. a. 

% Contracts in the Alternative. — Thus, 
where a contract to transport fifteen or 
twenty tons of marble from one place to 
another, was stated as an absolute contract, 
the variance was held to be fatal. See 
Stone z*. Knowlton, 3 Wend. (N. Y.) 374 j 
Tate V. Wellings, 3 T. R, 53 r. 

And where the contract tor the deliver}' 
of one hundred bags of wheat, forty or fifty 
to be delivered at a particular time, at the 
option of the defendant, and the defendant 
elected to deliver forty, was declared on as 
a contract for the absolute delivery of 
forty bags, the variance was held to be 
fatal. Penny 2/. Porter, 2 East, 2, 

Where the declaration alleges a consid- 
eration for the contract in addition to the 


true considerations moving thereto, not sup- 
ported by the proof, it wfiU be a fatal vari- 
ance. See New Hampshire Fire Ins. Co, 
2'- Hunt, 10 Post. (N. H.) 219; Stone v. 
Knowlton, 3 Wend. (N. Y.) 374. 

Variance. — A declaration in an action 
on a covenant for the assignment of a share 
in stock professed to set out the covenant, 
and described it as a covenant to assign a 
certain sum of ;^2,ooo. The defendant set 
out the deed, and demurred, as for a vari- 
ance, that the covenant was to assign stock, 
not money ; but the court held that it was 
no variance. Ross v. Parker, 2 Dow'l. & 
R. 662 ; s. c., I Bam. & Cress. 358. 

Where a declaration alleged that the de- 
fendant covenanted that he, and all persons 
claiming under him, would, upon request, 
and at the expense of the defendant, exe- 
cute such further assurance as might be re- 
quired, it appeared by the deed, when 
produced, that the covenant was, that the 
defendant “ would, upon the request, and 
at the expense, of the defendant, execute,” 
etc. This was held a variance. Whvte 
Burnby, 16 L. J. Q. B. 156. 

A declaration on a lease W'hich stated 
that the plaintiffs derived their titles from 
two lessors only, and that two other les- 
sors, who were also parties to the de- 
mise, had no interest therein, was sup- 
ported by the production of the lease, 
which appeared to be a demise by the 
four. Wood T, Day, i J. B. Moore, 389; 
s. c., 7 Taunt. 646. 

In an action against a mortgagor, a state- 
ment that the defendant bound himself* 
his heirs, executors, etc., is no variance, 
though the word “ heirs ” was not men- 
tioned in the covenants. Swallow v. Beau- 
mont, X Chitt. 518 and n. ; Hamborough v. 
Wilkie, 4 Maule & S. 474, n. 

In an action on a lease for not repairing, 
the instrument was described in the decla- 
ration to be made by the plaintiff of the 
one part and the defendant of the other. 
On the production of the lease, it appeared 
to have been made by plaintiff and his 
wife of the one part and the defendant of 
the other. The court held that this was 
no variance, although the premises demised 
were the property of the wife before mai‘- 
riage. Arnoiild Revoiilt, 4 J. B. Moore, 
66; s. c., I Brod, & B. 443. 

Clerical Hisprison. — In an action of 
covenant, the plaintiff set out a covenant 
by the defendant to deliver among other 
things ** seventy-five head of stock hogs, 
also twenty-five head of cattle,” and, in 
assigning a breach, averred the failure to 
deliver “the said seventy-five head of cat* 
6:51 
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COVENANT. 


Declaration. 


where the covenant is general, with an exception, the declaration 

must set out the exception.^ r , . 

In an action of covenant, each assignment ot breach may be 
reo’arded as a separate declaration, and may be severally traversed." 

In a declaration upon a covenant for general performance of 
duty, if no breach be assigned, or a breach which is bad, as not 
being, in point of law, within the scope of the covenant, the defect 
is fatal even after verdict.® 

It is held in England that a covenant running with the land, 
though broken in the lifetime of a testator, is a continuing breach 
in the time of his devisee, and that it is sufficient for such devisee 
to allege, in an action of covenant for damages for the breach, that 
the lands are thereby rendered of less value to the devisee, and 
that he is prevented from selling them so advantageously.* But 
in New York and Massachusetts, in respect to those covenants 
that run with the land, it has been held that if the grantor bo not 
seised at the time of conveyance, the covenant of seisin is imme- 

t!e,” it was /teld that the breach referred construction, and also the sufficiency of the 
to the last clause of the covenant, and that certificates of title, should be subiuitteil to, 
the variance was a mere clerical mi.sprison, and determined by, i), & K., it was /hiJ 
and not a material error. Sorell v. Sorell, that such provision need not be nuiucd in 

5 Ala. 576. - the declaration. Williams v, Ilcalcy, 

Covenant to Kepair. — JJy deed it was Den. (N. Y.) 363. 

covenanted that the defendant should obtain 2 . Separate Declarations. — So //<*/</ 

a license from the lord of the manor, and where non-payment of lent, uiul fail me 
should grant a license to the plaintiff, and keep in repair, were assigned im bn*aclR*s of 
that such lease should contain a covenant the covenants of a lease, burroughs r*. 
that the defendant would, during the term, Clancey, 53 111 . 30. 
repair the premises demised, and that, till 3 . Minor rc Mechanics* Hank, 26 U. S. 
such license was obtained and such lease (i Pet.) 46, 67 ; bk. 7, L. cd. 47. 
granted, the plaintiff should hold the prem- Contract to divide Money pending Suit, — * 

ises as tenant from year to year, subject to The complainant and respondent in a suit 
the terms and conditions specified. In an in chancery entered into a mutual covenant, 
action upon the deed, the plaintiff, in his that, pending the suit, they would divide 
declaration, set out the covenant that the the money in controversy Iwtwcen tlicin, in 
defendant should obtain the license and certain proportions, and that if in the suit 
grant the lease, and the proposed covenant it should be decreed that these were not 
to repair, and alleged that the parties fur- the correct proportions, they would respec 
ther covenanted that, till the license should tivciy pay the difference so as to conform 
be obtained and the Jease granted, the to the decree. The re.sult of the suitjiQW- 
plaintiff should be considered as tenant ever, was the dismissal of the com|)1am- 
from year to year, and that, whilst the ant*s bill with costs. The respondent then 
plaxntiH should be possessed of the prem- brought an action on the covenant, reciting 
ises as tenant from year to year, under the it, and averring that, by virtue of the decree 
provisions of the deed, the defendant of dismissal, he was entitled to receive a 
should repair the premisesi * This was certain sum of money; but he did not aver 
held no variance. Price v. Birch, 4 Man. that the rights of the parties had Ireen 

6 G. I ; s. Cm I Dowl. N S. 720. judicially determined !>y the decree. The 

X. Exceptions m Covenants. — • In an ac- court held that the declaration was defec- 
tion for not repairing, if the covenant tivc, and that the defect was not cured by 
to repair contains an exception of « casual- a verdict for the plaintiff. McDonald v. 
ties by fire,” it is fatal on non e$i factum Hobson, 4B U, 8. (7 How.) 745; bk. t2, L* 
to state It in the declaration as a general ed* 897. 

Mvenant to repair, omitting the exception. 4 . Kingdon v. Nottlc, 4 Mauie & f 5 . <3. 
Brown V, Knill, $ Moore, 164; s. c., 2 B. See also Kingdon r. HoUle, i Mauie k S* 
* 2 * ... 355 » Chamberlain v* Williamson, a Mauie 

But where there was a provision in the & S. 40S; King Tones, c Taunt 418 ? 
contract^that any disagreement as to its c., i Marshall’s Rep* 107, 

' • 53:2 



Pleadings in Covenant. 


COVENANT. 


Declaration. 


diately broken ; and no action can be brought by the assignee of 
the grantee against the grantor, because, after the covenant is 
broken, it becomes a chose in action^ and is incapable of assign- 
ment.^ 

(2) Eviction, etc. : Notice. — In an action on a covenant of gen- 
eral warranty, the grantee must assign as a breach an ouster or 
eviction by a paramount legal title.® 

1. Bickford Page, 2 Mass. 455 ; Green- to allege substantially on eviction by title 

by u, Wilcocks, 2 Johns. (N. Y.) i ; s. c., 3 paramount, — Day v. Chism, 23 U. S. (10 
Am. Dec. 379. Wheat. ) 449 ; bk. 6, L. ed. 363, — or to aver 

2 . McDowell v. Hunter, Dudley (Ga.), generally that the grantee was evicted by 
4; Emerson Minot, i Mass. 464; s. c., 2 lawful right and title of a third person, — 
Am. Dec. 34; Marston v. Hobbs, 2 Mass. Townsend z/. Morris, 6 Cow. (N. Y.) 123, — 
433; s. c., 3 Am. Dec. 61 ; Bearce v. Jack- and an averment of “ ouster by due course 
son, 4 Mass. 408; Kellog z/. Platt, 33 N. J. of law” is sufficient. Day v. Chism, 23 
L. (4 Vr.) 328; Greenby v. Wilcocks, 2 U. S. {10 Wheat.) 449; bk. 6, L. ed. 363. 
Johns. (N. Y.) I ; s', c., 3 Am. Dec. 379; It is not necessary to allege the eviction to 
Kent V. Welch, 7 Johns. (N. V.) 258; s. be by legal process. Wotton tt. Hele, 2 
c., 5 Am. Dec. 266; Sedgwick v. Hollen- Saund. 181 a, note; Foster v. Pierson, 4 
back, 7 Johns. (N. Y.) 370; Vanderkarr v. T. R. 617, 620. 

Vanderkarr, ii Johns. (N. Y.) 122; Rick- DeclarationonCovenantforQuietEnjoy- 
ert 2/. Snyder, 9 Wend. (N. Y.) 416; Day?', ment. — Where the covenant is that the 
Chism, 23 U. S. ( 10 Wheat.) 449; bk. 6, L. grantee shall enjoy, without the interrup- 
ed. 363. tion of the grantor himself, his heirs, or 

AUegation of Eviction.— Where it was executors, it is to be a sufficient breach 
averred, in a declaration upon a covenant, to allege that he or his heirs or executors 
‘‘that the said O. had not a good and suffi- entered, without showing it to be a lawful 
cient title to the said tract of land, and by entry, or .setting forth his title to enter, 
reason thereof the said plaintiffs were Lloyd Tomkies, i T. R. 671, and cases 
ousted, and dispossessed of the said prem- cited ; Sedgwick v. Hollenback, 7 Johns, 
ises by due course of law,” it was held (iV. Y.) 376; Wotton tf. Hele, 2 Saund. 
sufficient as a substantial averment of an 18 1, note. 

eviction by title paramount. Day v. Chism, An averment that an assignment and 
23 U. S. (to Wheat.) 449; bk* 6, L, ed. patent was a prior conveyance, which was 
303. still ill full force and virtue, “ by reason of 

But when, in a suit for breach of a war- which said patent and incumbrance the said 
ranty of title, the premises are in the actual plaintiff had been prevented from having 
possession of a third person under para- and enjoying all or any part of the prem- 
mount title, it is not necessary to allege ises,” is, upon general demurrer, a sufficient 
or prove actual eviction. Sheffey v. Gardi- averment that possession was legally with- 
ner, 79 Va. 313. held from the plaintiff under such prior 

Declaration on Covenant of Warranty. — title by the parties in possession. Duvall 
In a declaration of warranty, while it is v. Craig, 15 U. S. (s Wheat.) 45; bk. 4, L. 
necessary to allege substantially an eviction ed. 180. 

by title paramount, no formal terms are Averring Abandonment. — In an action 
prescribed in which the averment is to be of covenant upon a Avarranty, it is neces- 
niade. Day Chism, 23 U. S. (10 Wheat.) sary for the plaintiff to aver, if not an 
449; bk. 6, L, ed. 363; Kellog Platt, 33 eviction, that he had abandoned the pos- 
N, J, I.. (4 Vr.) 328. session of the land after it had been found 

In all cases where an eviction must be subject to the execution, or that the land 
stated, it is to be necessary to aver had been sold by virtue of the execution, 
that the eviction was had under a lawful and that he had been deprived of his pos- 
title existing before or at the date of the session thereof, or he aviU be non-suited, 
grant to the plaintiff; and an averment of McDowell v. Hunter, Dudley (Ga.), 4. 
lawful title without this qualification is Averring Title ia Third Person at Time of 

bad, even after verdict Grannis Clark, Conveyance. — In an action of covenant 
S Cow. (N. Y.) 36; Wotton v* Hele, 2 upon a general warranty, the averment 
Saund. 18 1 a, note 10; Nokes^ Case, 4 Co. that the lawful freehold and possession in 
So, third resolution. the land was, when the deed was exe- 

It is not necessary to state all the facts cuted, and still continued to be, in a third 
constituting an eviction. Rickerl p. Sny- person, by reason whereof the grantee Is 
<ler, 9 Wend, (N. V.) 416. It is sufficient and always has been unable to recover the 
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If the declaration be defective in this respect, the defect is not 
fatal on general demurrer if the matter of fact averred in sub- 
stance show an eviction tantamount to a breach of the covenant 
relied on ^ But where the covenant is broken immediately, no 
eviction need be averred in the declaration or proven on the 

Where a grantee has been evicted under a judgment in ejectment 
between strangers to the grantor, the plaintiff must set out in his 
declaration that the grantor had notice of such action, or the breach 
will not be sufficiently assigned.** 

Where the grantor is not a party to an ejectment suit, and not 
notified, he can set up against the grantee a valid defence, which 
the grantee could have had against the eviction.** 

The covenant for quiet enjoyment is not broken unless some 
particular act is shown by which the plaintiff is interrupted ; and 
therefore it is necessary to set forth in the declaration the breach 
assigned and an actual eviction or disturbance of the possession 
of the grantee.® Where the eviction or disturbance is by a 


possession, shows a sufticient breach of the 
covenant, and is equivalent to the asser- 
tion of the legal ouster. Banks v. White- 
head, 7 Ala. 83. 

in an action for breach of a covenant of 
warranty, the complaint must show that 
the title to which possession was surren- 
dered was paramount. Wilson v. Peelle, 
78 Ind, 384. 

Averring Sale and Judgment. — In cove- 
nant on general warranty, the declaration 
averred that, at the time of the grant, thcie 
existed a judgment against the grantor, by 
virtue of which the premises were sold on 
execution, subsequently to the grant, and 
purchased by the grantor and others, as 
partners, in the name of a trustee, and that 
afterwards, by an action of ejectment, in 
the name of trustee, the covenantee was 
evicted, was on demurrer, to contain 
a good assignment of a breach. Smith 
McCampbell, i Blackf. Und.) 100. 

Averring Partition under Paramount 
Title, — Where, in an action for breach of 
covenant of title, the declaration alleged 
in it that parties claiming one undivided 
third part of the land by a superior title 
had recovered judgment in partition against 
the plaintiffs, it was /teid to aver an evic- 
tion. Wright Nipple, 93 Ind. 310. 

Averring Eviction on Mortgage Fore- 
closure, — On a foreclosure the defendant 
set up the arrest of some of his servants 
on a part of the premises, their bail, and 
transfer of the suit to the county circuit 
The court Md no proper allegation of evic- 
tion or proper proof of a suit pending. Price 
V. Lawton, 27 N. J. Eq. (ra C. E. Gr.) 325. 

Independent Covenants, — Where the 
parties to a deed covenanted severally 


against their own acts and incumbrances, 
))ut also to warrant and defend against their 
own acts and those of all other j)eisun.s, 
with an indemnity in laiuls of an ecpii va- 
lent value in cast* of eviction, it was htitf 
that these covenants weie independent, 
and that it was unnecessaiy to allege In the 
declaration any eviction, or any demand or 
refusal to indemnify with other laiuls, but 
that it was sufficient to allege a prior in- 
cumbrance by the acts of the grant(>r,s, 
etc., and that the action might i>e main- 
tained on the first covenant, in order to re- 
cover pecuniary damages. Duvall tK ( ‘raig, 
5 U. wS. (2 Wheat.) 45; hk, 4, L. ed. t8o. 

1. Kellog r*. Platt, 33 N. J. L. {4 Vr.) 32S. 

2. (Irannis r-. Claris, S Gow. (N. Y.) 3d; 
Quackenboss v. Lan.sing, 6 Johns. (N. V.) 

50* 

3 . notice to Covenantor.— In an action 
for breach of covenant of warranty in a 
deed, plaintiff canntit u*st upon proof of 
his eviction, under judgment in ejectment 
between strangers to the covenant<»r» of 
which action the covenant<)r had no notice. 
Hines Estate of Jenkins |Mich.), 7 West. 
Rep. 795. 

I he notice to be given to a covenantor 
of warranty to appear and dcfeiu! in any 
action involving the validby of the title he 
has conveyed, must be in writing, though 
notice may perhaps Ixr waived by apjwar- 
ance and action w^ithout objection. Mason 

Kellogg, 38 Mich. 132. 

4 . Walton v, Cox, 67 Ind. 164. 

3 . Waldron r*. Mcf.'arty, 3 Johns. fN. Y.) 
471; Kort/. V, Carpenter, 5 Johns. (N, Y 4 
120; Francis' Case, 8 Co. 91 a; Wotton v* 
liele, 2 Saund, 181 a, note. Anonymous* 
Comyn's K. 228. 
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stranger, it is further necessary to allege that the eviction was by 
a lawful title. ^ 

An action may be supported upon a covenant of seisin, although 
the plaintiff has never been evicted, and the declaration need not 
aver an eviction.® 

In an action for the breach of a covenant of seisin, an averment, 
that a stranger was seised of three undivided seventh parts of the 
premises, is a good assignment of a breach.® 

It is not necessary to allege an ouster or eviction, on the breach 
of a covenant against in.cumbrances, but only necessary to allege 
the special incumbrance as a good and subsisting one.** 

And an averment of an eviction under an elder title is not 
always necessary to sustain an action on a covenant against incum- 
brances : if the grantee be unable to obtain possession or seisin by 
a person claiming and holding under an elder title, it is equivalent 
to an eviction, and is a breach of the covenant.® 
f. Requisites aud Sufficiency of Declaration : Instances. — Where, 
by the terms of a contract, there was to be delivered between 
specified places, the recipients need not to specify a particular 
point, nor to aver notice of such point, before the time fixed for 
delivery, in an action of covenant.® 

Where the circumstances showed that a contract to accept a 
deed, pay money, etc., was to be performed on a certain day and 
in a certain place and State, a count alleging that the plaintiff was 
then and there ready and willing to perform his part, after setting 
forth what was required of him, but that the defendant was not 

1 . Marston v. Hobb.s, 2 Mass. 433 ; s. c., sufficient averment of a breach of the cov- 
3 Am. Dec. 61 ; Greenby v. Wilcocks, 2 enant of .seisin. Sedgwick v. Ilollenback, 
Johns. (N. Y.) I; s. c., 3 Am. Dec. 379; 7 Johns. (N. Y.) 376. 

Folliard Wallace, 2 Johns. (N. Y.) 395; A deed conveyed land by the words 
Kent V. Welch, 7 Johns. (N. Y.) 258 ; s. c., “ grant, bargain, and sell,” without limiting 
5 Am, Dec.256; Vanderkarr?'. Vanderkarr, their force by other words. The grantor, 
1 1 Johns. (N. Y.) 122; s. c., 3 Am. Dec. 6r ; when he executed the deed, was not the 
Hodgson V. The East Ind. Co., 8 T. R. 281 ; owner in fee-simple. On action brought, it 
Holden t/. T^’lor, Ilob. 12 ; Foster Pier- was held that the statutory covenant of 
son, 4 T. R. 017. seisin, expressed by the words, was in- 

2 . Pollard v. Dwight, 8 U. S. (4 Cr.) stantly broken, and that the grantee need 

421; bk. 2, L. ed. 666. not show an eviction in suing for the 

Breach without Eviction. — A covenant breach. Benton Co. v. Rutherford, 33 
that one is seised of an indefeasible estate Ark. 640. 

in fee, may be broken without an eviction. 4 , Prescott v. Trueman, 4 Mass. 629 ; 
Bender v. Fromberger, 4 U. S. {4 Dali.) s. c., 3 Am. Dec. 246. 

436; bk. I, L. ed. 898. Averring Incumbrances. — An averment, 

In New York, — But in New York, where that, by reason of an existing incum- 
the action is brought for breach of a cov- brance, the covenantee has been prevented 
enant of seisin or against incumbrance.s, from enjoying the premises, is a sufficient 
the cause of action is deemed to have ac- allegation of breach of a covenant 
crued upon an eviction, and not before, against incumbrances. Duvall v. Craig, 
N. Y. Code Civ. Proc. § 381. 15 U. S. (2 Wheat.) 45, bk. 4, L. ed. 

3 . Sedgwick v. Ilollenback, 7 Johns. xSo. 

(N. Y.) 376. 5 . Duvall v. Craig, 15 U. S. (2 Wheat) 

Outstanding Mortgage. — But an aver- 45, 58, bk. 4, L. ed. 180. 
ment of an outstanding mortgage and judg- 3 . Hartfield v. Patton, 1 Hempst C. C* 
ment, without stating a toreclo.sure or 268. 
possession under the mortgage, is not a 
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at the place on that day, but was absent from the State, the court 

held the plea to be good. ^ . -rr 

In covenant upon an obligation to pay to the plaintitt a wagon 
upon a particular day, it is not necessary to aver a special demand. 
The debtor is bound to pay at the day, or to be ready to pay at 
such place as the law would designate as the place of p«aynient,^ 
In covenant for rent against the assignee of the lessee, the 
plaintiff need not aver in his declaration that the lessee has not 
paid the rent : it is sufficient if he states that the rent accrued 
after the assignment to the defendant, and that the same is due 
and owing.® 

In an action on a covenant to allow a business to be carried on 
in a certain shop, a breach that the defendant improperly shut up 
the shop is sufficient, without alleging that the shop was shut 
up at unreasonable or improper times.** 

A. covenanted to work for B. for thirteen months for a stipulated 
compensation. He served a portion of the time, and then, by 
parol agreement, C. was substituted in the place of A., who served 
B. the balance of the time. In an action of covenant by A. 
against B. for his wages, the court held that he could not allege, 
and prove by parol, that C.'s services were substituted in lieu of 
his own,® 

Where a certain amount of work is to be completed by a certain 
time, and to be paid for in instalments as the work progres.sed, an 
action in covenant to recover the whole consideration money can* 
not be maintained without averring and proving a performance of 
the whole work ; and where an action is brought for a ratable part 
of the money, the complaint must aver, and the proof show, a 
ratable performance.® 

g. Time; Consideration; Performajice ; Tender, — One may 
declare, in an action for the breach of a covenant, that ihe deco 
was indented, made, and concluded on a day subsequent to the day 
on which the deed itself is stated on the face of it to have been 
indented, made, and concluded.*^ And where the covenant is to 


1 . Kern v, Zeigler, 13 W. Va. 707. 

2 . Hughes V, Sloan, 8 Ark. (3 Eng.) 
146. 

3 ) 6 feetive Writ. — But a writ ** to an- 
swer unto J. H. that he render to him 
$2,000, which to him he owes upon cove- 
nant,” is defective; it is neither in debt 
noT covenant, and has no style of action. 
Brown, AdmY, v. Hoy, 16 N. J. L. (i Jlarr.) 
^ 57 * 

8. Dubois V, Van Orden, 6 Johns. 
105. 

Averment for Kon-payment of Bent. — 

In an action against the assignee, it is 
not necessary to aver non-payment bv the 
lessee. Van Rensselaer zr. Bradley, 3 ben, 
K. V. 135; s. c., 45 Am. Dec. 451, 

An averment that a certain amount of 


lent, fui a pnrliculai imus for that portion 
of the premises of %hich the defendant 
was assignee, had aciruc<! and become due 
and was in arrear, was held «uScient; 
otherwise of a umnt stating that a ccr* 
tain sum was due for the said demlsetl 
premises. Van Rensselaer v, Bradlev, 
3 Den. (N. V.) 13s; s, c., 4S Am. Dec. 
45 ]* 

% Hodges V, (Jrav, 4 Dow. P. C. 733. 

6. McClanahan k Keeble, 1 Humph. 
(Tenn) 120. 

6. Cunningham v, Morrell, to Johns. 
(N. Y.) 203; s. c., 6 Am. Dec. 33a. 

7 . Uall V. Cazenove, 4 Eaist, 477 j 0. 
i Smithy 272. And see Mayelston 
Palmerston, 1 Mood, A: M. s, c, a Car* 

Ar.474. 
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pay at a particular time and place, a declaration averring a cove- 
nant to pay at the particular time is good.’- 

Great accuracy is required in the allegation of the considera- 
tion of the deed, because, if there be error in describing it, the 
whole contract will be misdescribed.® Where the consideration is 
required to be set out, the whole consideration must be stated ; if 
any part of an entire consideration, or of a consideration consist- 
ing of several things, be omitted, there will be a fatal variance.® 
And where no consideration is stated in the declarations, or where 
the consideration stated is clearly insufficient or illegal, it will be 
fatally defective on demurrer."^ 

The consideration set out in the declaration must be proved to 
the extent alleged.® 

1. Covenant to pay at Particnlar Time 3. Pennsylvania, Delaware and Mary- 
and Place. — A declaration stated that the land Nav. Co. v, Dandridge, 8 Gill & J. 
defendant covenanted to pay a certain sum (Md.) 248; Woods v. Rice, 46 Mass. (4 
ot money at a certain time. Upon oyer. Mete.) 481 ; Badger Burleigh, 13 N. H. 
the covenant appeared to be to paj the 507; Brooks v. Lowrie, i Nott & McC 
money at that time, and also at a particular (S. C.) 343. See Morrison Ives, 13 
place. The defendant demurred, and as- Miss. (4 Smed. Sc M.) 652 ; Livingstone v. 
signed the variance as a cause of demurrer. Rogers, i Cai. (N. Y.) ^83 ; Biiggs v, Til- 
The Q.oMxtheld that there was no material lotson, 8 Johns. (N. \.) 235; Tucker v, 
variance. Paine v, Emery, 4 Dowl. P. C. Woods, 12 Johns. (N. Y.) 190; Pprter v, 
191; s. c., I Gale, 266; 5 Tyr. 1097; 2 C. Rose, 12 Johns. (N. Y.) 209; Clarke v, 
M, & R. 304. Gray, 6 £ast, 568; Miles v. Sheward, 8 

3 . See Curley v. Dean, 4 Conn. 178; East, 7; Leeds v. Burrows, I2 East, i ; 
Hendrick v. Seeley, 6 Conn. 178, Russell Andrews v, Whitehead, 13 East, 102; King 
V. South Britain Society, 9 Conn. 508; v. Robinson, Cro. Eliz. 79; Bull. N. P. 1471. 
Cassell V, Collins, 2 Bibb (Ky.), 429; Ben- Warranty of Horse, — Thus, where the 
den V* Manning, 2 N. H. 289 ; Lansing v, declaration on a warranty of a horse stated 
McKillip, 3 Cai, (N. Y.) 286 ; De Forest the transaction as upon a single horse, and 
V. Frary, 0 Cow. (N. Y.) 151; Stone v, upon evidence it appeared that two horses 
Knowlton, 3 Wend. (N. Y.) 374; Brooks had been sold at an entire price, and with 
-v. Lowrie, I Nott and McC. (S. C.) 342. a joint warranty, the variance was held 

Executory and Executed Consideration, fatal, the purchase of the two horses con- 
— Thus, where the consideration alleged stituting the consideration for the warranty, 
is executory, and that which is j>roved is Symonds v, Carr, i Campb. 361. 
executed, the mis-description is fatal, 4 . Dalmer v. Barnard, 7 T. R. 24S; 
executed and executor) considerations Dartnall 5^'. Howard, 4 Barn. & Cres. 345; 
being in their nature mateiially distinct, s. c., 6 Dow. & R. 438. 

Bulkley v, Landon, 3 Conn. 76; Robertson Defective Declaration. — And when the 
V, Lynch, 18 Johns. (N. Y.) 451. mode in which the consideration is stated 

Variance, What is. — And where a decla- is defective or informal, the declaration 
lation alleged a deed to have been made for will be bad on special demurrer. Jones 
considerations therein mentioned, and the v, Ashburnham, 4 East, 455 ; Andrews v, 
deed itself contained only one f a pecuniary Whitehead, 13 East, 102. 
consideration),^ was //^'/('/no variance. Gully But after verdict a defective statement 
V, Exeter, 12 Moore, 591 ; s. c., 4 Bing. 290. will be aided, — Shawr/. Redmond, n Serg. 

A declaration stated that by an inden- Sc R. (Pa.) 27, — provided it sufficiently 
turc it was witnessed that, as well in con- appears, from a reasonable construction o£ 
si deration of certain furnaces to be erected the whole instrument, that there was a con- 
by the plaintiff, B. did demise. The de- sideration capable of supporting the prom- 
fendant pleaded non est factum. On pro- ise. Ward v, Harris, 2 Bos. & P, 265* 
ducing the deed, it appeared to be that, Marshall v, Birkenshaw, i New. Rep. {4 
as well in consideration of the erection of Bos. & P.) 172; Jones r, Ashburnham, 4 
the furnaces, “as also for building certain East, 464*, Whitehead z/. Greetham, 2 Bing, 
houses, and payment of rent, B. did de- 464; s. c., McCIel. & Y. 205. 
inise ; and this was held to be a variance. 6. Proof of Declaration. — In generaU 
Swallow V, Beaumont, 2 Barn, Sc A. 765 ; when the consideration proved falls short 
s. c., t Chitt. 518. of that which is stated in the declaration 
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In alleging a breach of covenant against incumbrances, the 
complaint* is'^sufficient on demurrer, if the facts alleged show 
an actual incumbrance on the property at the date of the deed.^ 

In covenant upon a bond for the conveyance of land, it is not 
necessary to aver or prove a consideration.® But a state of 
demand for not doing repairs should show how the defendant is 
liable.® 

Where two acts are to be done by the parties at the same time, 
the complaint must show performance, or offer to perform, on 
part of the plaintiff, or it will be bad.^ 

Where the mutual covenants go to the whole consideration on 
both sides, they are mutual conditions, and performance must be 
averred.® 

If the defendant has given notice of his abandonment of the 
contract, the plaintiff may set forth such notice, without any 
averment of a readiness to perform on his part.® 

Where it is necessary, on the part of the plaintiff, to aver per- 
formance, it must be set forth with such certainty as to enable the 
court to judge whether the intent of the covenant has been 
fulfilled.’*' 


as the foundation for the promise, the vari- U. S. (13 How.) 307; bk. 14, L. ed, 157; 
ance will be fatal; the same is true when The Florida Ry. Co. 7*. Smith, H8 U. S. ( >1 
the proof exceeds the statement. Stone 7'. Wall.) 255; bk. 22, L. ed. 513; Woothulf 
Knowiton, 3 Wend. (N. Y.) 374- Hough, 91 U. S. (i Otto) 59b; bk. 23, L, 

1. Sheetz v. Longlois, 69 Ind. 491. cd. 332. 

2. Buckmaster7\Guindy,2 III. (i Scam.) 6. Dakin v. Williams, n Wend. (N. V.) 

310. * 67; St. Albans v. Shoie, i H, lU. 270; 

3. Stretch v. Forsyth, 3 N. J. L. (2 Penn.) Graves 7/. Legg, 9 Exclu 709 ; s. 2*5 Kng. 

713. L. & Eq. 552; (Jrev Kiiar, 4 H. K. (\is* 

4. Williams v, Healey, 3 Den. (N. Y.) 565; s. c., 26 Kng. L. iV Kq. 27. 

363; GazlevTA Price, 16 Johns. (N. Y.) 267 ; Performance t How averred. The per- 
Dunham v. Pettee, 8 N. Y. 508; Lester 7/. formance nuust always 1 h* a\erre<l according 
Jewett, II N. V.453; Campbell v. Gittings, to the interestof the parti<‘s, Wahhmgt<m 
19 Ohio, 347 j Tilghman v, Tilghman, i 7». Ogden, 66 U. S. {i IJlack) 450? bk. 17, 
Bald. C, C. 464 ; Bank of Columbia 7*. L. ed. 203. 

Hagner, 26 U. S. (i Pet.) 455; bk. 7, L.ed. It is not suftit ient to puisne the woids, if 
219; Hyde i*. Booraem, 41 U. S. (16 Pet.) pciformance afvoiding to the intent be not 
169; bk. 10, L. ed. 925; Slater 7', Emerson, alleged. Wa.shington 7\ Ogden, 06 U. S. 
60 U. S. {19 How.) 224; bk. 1$, L. ed, 626; (i Black) 450; bk. 17* L. etl. 203. 
Washington v, Ogden, 66 U. S. (i Black) 6. North 7'. Pepper, 21 Weml.(N. VdOid. 
450; bk. 17, L. ed. 203. See also Leonard t. Thomas Van .S'ess, 4 Wend. (N. i^) 
7c Bates, I Blackf. (Ind.) 172, note; Kane 549. 

7'. Hood, 13 Pick. (Mass.) 281; Champion What should bo averred: ImportofCkive- 
7/, White, 5 Cow. (N Y.) 509; Northrup z/. aaat -- The plaintitt must allege the per- 
Northrup, 6 Cow, (N, V.) 296; Robb 7', formance on hhs part, or teadtnet^H to per- 
Montgomery, 20 Johns. (N.Y.) 15; Slocum form, or excuse for mm-pei formaitcc of a 
7'. Despard, 8 Wend. (N. Y.) 615; Hallo- condition precedent (if any there !»e) at the 
way 7/. Davis, Wright (Ohio), 129; Adams place within the time required- Keatly7% 
7'. Williams, 2 Watts & S. (Pa.) 327 ; Buck- Mcl-augherty, 4 Mo, 221. Thun, in an ac- 
m^am Jackson, 4 Biss. C. C. 295; Boody tion for the breach of a covenant to convey 
V. Rutland ^ B. R. R. Co., 3 Blatchf. C. C, land on the payment of a certain sum at a 
^5J.S; C.,24 Vt 66o; Thompson z^. Cincin- certain time, the plaintiifiF must allege and 
nati, W, & Z. Ry, Co., i Bond, C. C. 152; prove payment of such mm at the am 
McNamara Gaylord, i Bond, C. C. 302; if at some subsequent day, he must allege 
J^ngdon V. Purdy^ r McA, C. C. 23; Hitch- and prove also the payment of Interest on 
cock ^. Galveston, 3 Wood, C. C. 272; Phil- such sum from the day of 
adelphia, W. ife B, R. R. Co.r^ Howard, 54 Hunter v. Miller, 6 li Mon, 
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In an action upon a dependent covenant an averment of a 
readiness to perform on the part of the plaintiti is not sufficient ; 
he must show a tender of performance. , . 

An averment of the execution of a deed, and of the plaintiff’s 
readiness to perform, is sufficient, without alloj;ing a lender of the 
deed.® And a plaintiff who sues upon a contract for the sale of 
land,* whereby he covenanted to “ make a deed " for the property, 
must aver and prove that he had a good title, and was ready and 

willing to convey.® , , , - , 

Where there is a covenant for the sale and purch.ise ol a farm, 
the conveyance to be made, and the consideration to be paid, at 
a future day, if previous to the day the purchaser notifie.s the ven 
dor that he has concluded to abandon the contract, and not accept 
the deed, it is enough to support an action of covenant by the 
vendor to allege such notice; and it is not necessary to aver a 
tender of the deed or a readiness to perform.* 
k. Parties. — An action of covenant must be brought in the 
name of the covenantee, not of the person for whoso benefit it 
was made.® And it must appear in the declaration with whom 


the true intent and meaning of the covenant. 
Kern v. Zeigler, 13 \V. Va. 707. 

1 . Frey v. Johnson, 22 How. (N, Y.) 

Pr^i6. 

wnat Declaration must show. -- Where 
the declaration avers that the plaintiff l>a^ 
been ever ready to deliver defendants a 
deed, but there is no averment^ that the 
plaintiff had a good and sufRcient title, 
tree from incumbrance, it is insufficient. 
Washington v, Ogden, 66 U. S. (I Black.) 
450; bk. 17, L. ed. 203. 

Dependent Covenants. — Where the cov- 
enants in a contract for the sale and pur- 
chase of land are dependent, the averment 
in the declaration that ^‘the plaintiff has 
always been ready and willing to perform 
his part of the contract, at the time and 
in the manner set forth in such contract, 
as soon as the defendant performed his 
covenants as set forth in the contract,*’ 
is not sufficient. The plaintiff muf^t aver 
tender of the deed. Sanford v. Cloud, 17 
Fla. 533, 530 ; Green v. Reynolds, 3 Johas. 
(N, Y.) 207, 209; Jones v. Gardner, 10 
Johns. (N. Y.) 266; Parker Parmele, 20 
Johns. (N. y.) 130, X35; Barbee v, Willard, 
4 McL. C. C. 356 j Bank of Columbia r. 
Hagner, 26 U. S. (i Pet.) 455; bk. 7,1.. 
cd. 219. 

By an agreement between A. and B., A* 
covenanted to sell to B. a certain lot of 
land at a certain price per acre, to have 
the same surveyed by C., and on a certain 
day to exhibit to C. a certificate of a clear 
title, and execute a deed. B. covenanted, 
at the same time, to give his bond for the 
purchase-money secured by a mortgage of 
the same and other lands, of which latter 


.iN. Vjhib. 
Cl am, ih Suj.* vSj K, 


he was to exhibit a < citilu ati* t tear tith* 
In an action oi untti.mt H. .iv,.unst A. 
for nompeitoimame, u w.is that the 
covenants di*|»ciuh*m ; that the deda. 
ration must allege a ternh i <4 peitonnaiu'e 
on B’s part, ami must auu that he had 
exhihiteu a certituale (it liik* ot his lands, 
which were to Ik* induded in the moiigage, 
Williams?/. Healev, 3 Hea. (N\ Y.) 303. 

2 . North 7^ 1‘tppei, 21 fN. V.) 

636. 

3 . Washington r\ Ugdeii, titi \\ S. (i 
Black.) 4501 hk. 17, 1 .. ed. 201 

4. Noilh?'. IVppei, 21 Went 

5 . Stiohetkei r. Giant, ih 
(Pa.) 237. Ste Seit/ing . , \\ i au !»'i Umk 
(Pa.), 377. 

Who may be Ptrfciei. «-ln an at lion to 
recover the |MUdus< immei ot le.d 1 state, 
the right of the vendee, nmh 1 07 Ohio 1 . 
u6, to make any j»«rM»n Oatmoig an ad* 
verse interest a"|»ait\, esi-^ts ot(i\ where 
there has been a bieai h ol the MneuanHin 
his deed, < *indnnati . Ih at liman, J i; i >hb 
St, 289. ‘ 

Aotion in Hiim« of 

party Iwmeftcialls mieresied mav um the 
name ot the covciiarilce wilhaui hft con* 
sent. Rilev v. Vantivke, 1 Phili. (Iw 180. 

Bill where one covenants to |mv an " ^ 
ing debt due by another (the creditor 
no i>arty to the agreement* and t\ 
consideration being tietweeti the ciivi 
and covenantee), the action for a. in 
must lie brought by the covenanie i he 
creditor cannot sue In the name ol the cove* 
nantee without hla atithority. Illaiiaainpi 
Cent. R. R, Co. o, Houtlittfii R. R. Aaaoc.« 
4 Brewst. (Pa.) y$. 
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the covenant was made.^ An action for the breach of a covenant 
which runs with the land can only be brought in the name of him 
who was the owner at the time of the breach, not by a subsequent 
grantee.^ 

Whenever the interest of the covenantees is joint, although 
the covenant be in terms joint and several, the action follows the 
nature of the interest, and must be brought in the name of all 
the covenantees ; and where the legal interest and cause of action 
of the covenantees is several, they may maintain separate actions 
by reason of the subject-matter, though the language be joint.® 

Where there are several covenantees, or where one covenants 
to pay to A. a hundred dollars, and to B. a hundred dollars, each 
may sue alone on his several covenants.'*' But when several cove- 
nantors bind themselves, or some one of them, to pa,y a certain 
sum of money, an action cannot be maintained against one of 
them only.-® 

i. Premises, — In an action on a covenant running with the land 
the declaration must designate the land conveyed with convenient 


Action by Heirs. — Wheie the plaintiffs 
declared in covenant both as heirs and 
devisees, without showing in particular how 
they were heirs, and without setting out the 
will, this was held not to be fatal on general 
demurrer. Day v, Chism, 23 U. S. (10 
Wheat.) 449; bk. 46, L. ed. 363. 

Act Single. — Where the act to be per- 
formed is single and indivisible, non-per- 
formance exposes the offending party to 
the penalties of an entire breach, and suit 
therefore must be brought by the parties 
then interested in the performance of the 
defendant’s covenant. Atwood v. Norton, 
27 Barb. (N. Y.) 638. 

Where Parties Joint. — If there be a cove- 
nant to three persons jointly, and a breach, 
and two die, the survivor may sue alone. 
Crocker v. Beal, i Low. U. S. D. C. 416. 

In an action on a covenant purporting 
to be made between two persons by name, 
(^f the first part, and a corpoi ate company of 
the second part, and only one of the per- 
sons named as of the first part signed the 
instrument, and the covenant ran, “between 
the party of the first part and the party 
of the second part,” the person who signeS 
on the first part may bring an action in 
covenant without joining with him the other 
person named as of the party of the first 
part, because the covenant inures to the 
l)cnefit of those who are in reality parties. 
Philadelphia, W. & B. R. R. Co. 27. Howard, 
54 U. S. {13 How.) 307; bk. 14, L.ed. 157. 

In an action upon a covenant contained 
m an agreement between the covenantor 
and S. and such other parties as he may 
asssociate with him under the name of 8. k 
Company,” signed and sealed by the cove- 
nantor, and signed “ S. & Co.” by the hand 


of S., acting in behalf and by authority of 
the partneiship, covenanting to pay to “the 
said S. & Co., parties of the second part,” 
for work to be done by them, etc., all those 
who are partners at the time of the agree- 
ment may join. Seymour?/. Western R. R. 
Co., 106 U. S. {16 Otto) 320; bk. 27, L. ed. 
103; I Supr, Ct. Rep. 123. 

1. Keatly v, McLaugherty, 4 Mo. 221. 

When the action is by an assignee of the 

covenant, it is not necessary that he should 
be described as “assignee.” Carter v. 
Denman, 23 N. J. L. (3 Zab.) 260. 

2 . Dailey v. Beck, Bright (Pa.), 107 ; s. c., 
4 Clark (Pa.), 58. 

3 . Bardin v. School Trustees, 4 111 . App. 
94 * 

Who must Join.-— Where the title to 
land, warranted by a remote grantor, be- 
comes vested in one for life, with remainder 
to his children, all those entitled to the 
remedy must join in an action for a breach 
of the covenant. McClure v. Gamble, 27 
Pa. St. 288. 

Where the reversion of lands demised to 
the defendant for years is conveyed to A. 
and B., and the heirs of B., in tru.st for 
A. and his heirs ; and A. declares singly on 
a covenant contained in the lease, and after 
setting out the above title, without averring 
the death of B., states himself to be “ there- 
by seised of the reversion in his demesne 
as of fee,” this was held bad on general 
demurrer. Scott v, Godwin, i Bos. & P. 
67. 

4 . Farni v, Tesson, 66 U. S. (i Black) 
3091 bk. 17, L. ed. 677. 

6. See Montague v. Smith, 13 Mass. 4055 
Tileston v, Newell, 13 Mass. 406; Harrison 
V, Matthews, 2 Dowi. N. S. Bail, 318. 
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certainty.^ In covenant for rent reserved by deed, it is sufficient 
to refer to the premises as “particularly described in said in- 
denture.*'^ 

IX. Pleas. — I. Forms, — The forms of pleas m covenant are 
governed by the same rules that regulate the formal parts of pleas 
generally.® 

2. General Rules. — It is a well-established rule,^ of ancient 
standing,® that a defendant shall, in terms, deny particular parts 
of the plaintiff's declaration,® and plead specifically every matter 
of defence not merely consisting of a denial of the allegations 
contained in the declaration.*^ It has been said that there never 

1 . Carter r. Denman, 23 N. T.L. (3 Zab). account of the bill, — the court held that 
260. ' as the declaration imported that the plain- 

.^egatioas in the Alternative. — A tiff had made an absolute assignment of the 
count stating that the demised premises bill, and as the assignment in evidence was 
or some part thereof” had come to the conditional only, it was a vaiiance. Van- 
defendant by assignment, is bad for being sandan n. Burt, 5 Barn & Aid. 43. 
ill the alternative. Van Rensselaer v. Brad- Repugnance. — In covenant by B. against 
ley, 3 Den. (N. Y.) 135; s, c., 45 Am. Dec. A., the assignment of a breach that A. did 
451. not “give” B. the ground, is bad, a.s being 

Where the declaration sets out that the broader than the contract, which is to give 
defendant is assignee of “ all the estate,” the use only. And, if such breach further 
etc., in certain premises, and the evidence avers that the plaintiff was disseised and 
shows that he is assignee of part, it is a dispossessed by A., this is inconsistent with 
\anance. Hare t/, Cator, Cowp. 766. the former averment of non-compliance by 
Variance. — Where a declaration in an A., and is bad for repu^jnance. In such 
action by the reversioner against A., the case, to support the action, the plaintiff 
assignee of a lease for years (granting must allege a special request to be put in 
license to B., to continue a channel open possession. Humphries r'. Goulding, 3 
through the bank of a navigable river upon Ark. 581. 

conditions), imported that the grantors had 2. Van Rensselaer v. Bradley, 3 Den. 
the entire right and absolute possession (N, Y.) 135; s. c., 45 Am. Dec. 481. 
of the channel, and full power to grant the 8. i Chitt. PI. 542. 

use of it to B., and it appeared from the in- Forms of Fleas. — For form of pleas set- 

denture that they were described merely ting up that a bond given for the purchase- 
as the persons who had the greatest pro- money of land was procured by fraud, and 
portion or share in the profits of the navi- also a defect in title;, .see Barrow v. Bisj)- 
gation, and that they, by virtue of all or ham, ii N. J. Eq. (6 Ilalst.) 120. 
any powers and authorities vesting or For form of plea of fraud in a sealed 
enabling them, granted the license to B,, certificate signed by defendant as condi- 
his executors, administrators, and assigns, tions of sale of land sold by the orphans^ 
it was held that this w^as a variance, as court, see Stryker 7». Vanderbilt, 25 N. J. 
the grantor had not the privilege which the L. (i Dutch.) 483. For form of demurrer 
deed, as set out in the declaration, pur- to the last-mentioned plea, see Stryker zr, 
ported to grant. Portmore Burn, 3 Dovvl, Vanderbilt, 2$ N. J. L. ( r Dutch.) 483. 

R. 145,* s. c., I Barn. & C. 694. 4 . i Chitt. PI. 512, 513. 

Where a declaration stated the consider- 5. See 2 & 3 VS'* 4, c. 71, § 5, and Reg. 

ation to be that the plaintiff would assign Gen. Hil. T. 4 W. 4. 
to the defendant a bill of exchange, and that 6. In covenant, that part of the declara- 

he did assign it to the defendant, and set out tion not answered by the plea is admitted, 

a promise by the latter accordingly, and it Freeman 7'. Henry, 48 Vt. 553, 
was proved that the parties had agreed that 7 . Marine Ins. Co. of Alexandria v, 
the plaintiff should give up the bill to the Hodgson, 10 U. S. (6 Cr.) 206; bk. 3, L. 
defendant, the latter, however, paying over ed. 200. 

the proceeds to the plaintiff; an 3 , in pur- The defendant may plead any matters 
suance of the agreement, the plaintiff by specially, as infancy, coverture, release, 
deed assigned to the defendant the bill, duress, gaming, and the like, which cannot 
and all sums of money due thereon, for the be given in evidence unless pleaded. The 
defendants own use; and the defendant defendant must answer all the breaches 
covenanted to pay the plaintiff a sum equal laid in the declaration ; and if he plead to 
to any money that he should receive on the whole action a plea which is good as 
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was, strictly speaking, any plea of general issue, ^ for the plea of 
71071 est fa€tu77t only puts the deed in issue, not the breach of the 
covenant, or any matters of defence,® and, when pleaded, simply 
admits the breach of the covenant and every other material aver- 
ment contained in the allegation, except the execution of the deed 
itself.® 

Where several breaches are assigned in an action of covenant, 
the defendant may plead to a part, and demur to a part.^ 


to one only, such plea is bad on demurrer. 
Brackenbridge v. Lee, 3 Bibb (Ky.), 330; 
jNIuldrow V. McClelland, i Litt. (Ky.) i. 

Plea to the Whole. — Where several 
breaches are assigned, a plea to the whole 
declaration is bad unless it contains mattei 
which is a legal answer to all breaches. 
Beach v. Barons, 13 Barb, (N. Y.) 305. 

Negative Bestriction. — A covenant 
creating a purely negative restriction is 
not enforceable, and the objection mav be 
raised either by answer or demurrer. Nor- 
cros-: V. James, 140 Mass. 188 ; s. c., i New 
Kng. Rep. 327. 

The Rules Reg. Gen. Hil. T. 4 W. 4 pro- 
\idc that, “in debt on specialty or cove- 
nant, the plea of non est factum shall oper- 
ate as a denial of the execution of the deed 
in point of fact only; and all other de- 
fences shall be specially pleaded, including 
matters which make the deed absolutely 
void, as well as those which make it void- 
able. But where a public body is incor- 
porated by statute, with a special power to 
execute a deed in a certain form, then non 
est factum simply puts in issue whether the 
deed was executed in legal form. See i 
Chitt. PI. 518. 

In an action on the covenants of a deed, 
an answer alleging that the deed, by the 
mistake of the scrivener, was made to 
contain other land than that intended to be 
conveyed, etc., without alleging how the 
scrivener fell into the mistake, or whether 
the mistake was mutual, was held insuffi- 
cient. Dowell V, Caffron, 68 Ind. 196, 

1. General Issue, — In covenant, it is no 
objection to a special plea that it amounts 
to the general issue, although there is, 
strictly speaking, no general issue in cove- 
nant. Smith V. Justice, 6 Phila. (Pa.) 

. See McNeish Stewart, 7 Cow. 
<N. Y.) 474; Dale v. Roosevelt, 9 Cow. 
(N. Y.) 307; Goulding v. Hewitt, 2 Hill 
(N. Y.) 644; Hebbard Dcplain, 3 Hill 
( N. Y.) 187 ; Gardner v. Gardner, 10 Johns. 
(NT. Y.) 47; Kane ih Sanger, 14 Johns. 
(N. Y.) 89; Barney v, Keith, 6 Wend. 
(N. Y.) 55S; Cooper r. Watson, 10 Wend. 
(N. Y.) 305. 

Itt Ohio. — But it has been held in Ohio 
that a plea of non est factum is a plea to 
the general issue in covenant, to which a 


notice of set-off may be appended. Granger 
7 >. Granger, 6 Ohio (Ham.), 41. 

3 . Thomas v. Woods, 4 Cow. (N. Y.) 
173; McNeish v. Stewart, 7 Cow. (N. Y.) 
474; Dale V, Roosevelt, 9 Cow. (N. Y.) 
308; Gardner v. Gardner, 10 Johns. (N. Y.) 
47; Kanez/. Sanger, 14 Johns. (N. Y.) 89; 
Legg V, Robinson, 7 \Yend. (N. Y.) 94; 
Cooper V. Watson, 10 Wend. (N. Y.) 202 ; 
Norman z'. Wells, 17 Wend. (N. Y.) 136; 
Marine Ins. Co. v, Hodgson, 10 U. S. (6 
Cr.) 306; bk. 3, L. ed. 200; i Chitt. PL 
428; Tidd, Pr. 593; Peake, Ev. 264, 265, 
266. 

4 . Angel 1 v. Kelsey, i Barb. (X. Y.) r6. 

Mistake of Attorney. — Where a defend- 
ant, by mistake of his attorney, pleads a 
plea which does not cover his defence, and 
on trial a verdict is therefore rendered 
again-st him, the Supreme Court will not, 
for that reason, grant a new trial, but 
semble equity will give relief. McNeish r'. 
Stewart, 7 Cow. (N. Y.) 474. 

Demurrer. -—If some of the breaches be 
well, and some ill, assigned, the defendant 
should plead to the former, and demur to 
the latter. Brown v. Stebbins, 4 Hill 
(N. Y.), 154. 

When several breaches are assigned, 
some of which are sufficient and others 
not, the defendant should demur to such as 
are bad; and if he demur to the whole 
declaration, judgment must be given against 
him. Gill v, Stebbins, 2 Paine, C. C. 417. 

The objection, in an action against heirs 
for a breach of their ancestor’s covenant 
in a deed, that the declaration did not for- 
mally set out the settlement of his estate, 
etc., cannot first be taken at the trial, if 
not taken by demurrer. Eddy v. Chace, 
140 Mass. 471 ; 3 * c., I New Eng. Rep. 
573, And where, in an action against an 
hen- on the breach of a covenant of w-ar- 
ranty by a deceased grantor, the declara- 
tion fails to set forth that the estate has 
been settled, and that the defendant has 
received something, a demurrer will lie. 
Eddy V. Chace, 140 Mass. 471; s. c., t 
New Eng, Rep. 573. 

Where the plaintiffs declared in cove* 
nant both as heirs and devisees, without 
.showing in particular how they were heirs, 
and without setting out the will, it was heta 
not to be fatal on general demurrer. Da: 
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3. Of Performance and Te?ider thereof — a. Omnia Performa- 
vii. — Omnia pciformavit is a good plea where all the covenants 
are in the affirmative.^ Under this plea the burden of proof is 
on the defendant, for it is a well-established rule, that, whenever 
the plea is in avoidance of the deed, the defendant has the onus 
probandi cast upon him.® 

Where a specialty is assigned in the declaration, a general plea 
of performance is bad.® 

T'. Chism, 23 U. S. (10 Wheat.) 449; bk. 6, 456; Bender v. Fromberger, 4 U. S- {4 
L. ed. 363. Dali.) 439; bk. i, L. ed. 899. 

A covenant creating a purely negative Under the plea of covenants performed 
restriction is not enforceable ; and the the defendant will not be able to avail him- 
objection may be raised by demurrer, or self of the defence of the difficulty of per- 
taken by answer. Norcross v. James, 140 forming his covenants in excuse of non- 
Mass. 188; s. c., 1 Xevv Eng. Rep. 337. performance. Stone v, Dennis, 3 rort- 

1 . Bailey?'. Rogers, i Me. 189. (Ala.) 231. 

Covenants performed. — In Alabama a But in no instance will a defendant be 
plea of covenants performed does not ad- allowed to excuse performance where, be- 
mit the deed: the plaintiff is required to fore the time of performance, he disabled 
prove his cause of action as if no such himself from so doing. Heard?/. Bowers, 
plea had been filed. Batre v. Simpson, 4 23 Pick. (Mass.) 455; Hopkins v. Young, 
Ala. 309. ii Mass. 302. Thus, where a brewer cove- 

in Illinois the plea of covenants per- nanted to deliver grains from his brew- 
formed, if not sustained, admits the plain- house, and before the time fixed for the 
tiff’s right to recover only nominal damages, delivery rendered them unfit for use by 
Reed v. Hobbs, 3 111. (2* Scam.) 297. mixing hops with them, he was held liable 

But in Pennsylvania it admits the execu- on his covenant. Griffith v. Goodhand, T. 
tion of the instrument, and .supersedes the Raym. 464. The same doctrine was held 
necessity of other proof ; however, it does where a man covenanted to deliver a horse 
not admit that the opposite party has per- and then poisoned him. Anonymous, Skinn. 
formed his covenant. Roth v. Miller, 15 40. See Bacon, Abr. tit. “ Covenant,” H. 
Serg. & R. (Pa.) 105; Neave v. Jenkins, 2 3 . Simonton v. Winter, 30 U. S. (5 Pet.) 

Yeates (Pa,), 107. But it seems that a dif- 141 ; bk. 8, L. ed. 75 ; s. c., 3 Cr. C. C. 104. 
ferent doctrine is held in later cases. See General Issue : Allegation of Specific 
Zents V. Legnard, 70 Pa. St, 192. Breach. — If, in an action of covenant, the 

In Tennessee it has been held that evi- plaintiff assigns particular breaches, the 
deuce in avoidance of a deed cannot be defendant should not plead general per- 
admitted under a plea of covenants per- formance; he should plead separately to 
formed. Kincaid Brittain, 5 Sneed each breach. Marshall v. Haney, 9 Gill 
(Tcnn.), 119. (Md.), 251. 

Under the plea of covenants performed, A general plea of performance is bad, 
as a defence to an action of covenant on a on general demurrer, to a declaration in 
policy under seal, the defendant cannot covenant, assigning a particular breach; 
give evidence which goes to vacate the the defendant must answer the breach as- 
policy. Marine In.s. Co.?'. Hodgson, 10 signed. Beach ?». Barons, 13 Barb. (N. Y.) 
U. S, (6 Cr.) 206; bk. 3, L. ed. 300. 305; Bradley v. Osterhoudt, 13 Johns. (N. 

2. Bight to begin and reply.— -And in V.) 404. 

such cases the defendant has the right to Double and Inconsistent Pleas. — A plea 
open and close. Sott Hull, 8 Conn, in covenant alleging performance on the 

296; Norris v. Insurance Co. of North part of the defendant, and non-performance 

America, 3 Yeates (Pa.), 84; .s. c., 2 Am. by the plaintiff, of any part of his covenants, 
Dec.jjfio. although his covenants were conditions 

Evidence on Plea of Omnia Performavit precedent, is both double and inconsistent. 
—-Under the plea of “covenants performed, Witter ?/. McNeel, 4 111 . (3 Scam.) 433. 
with leave to give any special matter he In Pennsylvania the defendant in an 
might have in evidence,” the defendant action of covenant may plead performance, 
may, in Pennsylvania, give evidence of any with leave to give in evidence any thing 
matter he might have pleaded, and which which amounts to a legal defence, and then 
Ml law can protect him, and is not required may give in evidence any thing which he 
*0 give notice of special matter unless called might plead, or which might be a legal de- 
v>r. Rangier?/. Morton, 4 Watts (Pa.), fence, without giving notice to the plaintiff 

265; Webster c. Warren, 2 Wash. C. C. of the real defence which he intends to set 
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Performance pleaded otherwise than in the terras of the cove- 
nant itself, is bad, even on general demurrer.^ 

Under the plea of “covenants performed,” the defendant may 
give evidence of a tender before suit brought,^ but not of the 
breach of an independent covenant.® 

The plea of “ covenants performed, absqtte hoc^ puts in issue 
the averments in the declaration.'* 

The plea of “covenants performed” admits the execution oi 
the instrument, but not the plaintiff’s performance of his part 
of the agreement.® And a plea of covenants performed with 


up. Webster v. Warren, 2 Wash. C. C. 
456. 

1 . Scuddamore ?/. Stratton, i Bos. & P. 
455 - 

In covenant for rent, against an assignee 
of the term, to entitle the defendant to an 
apportionment on account of an eviction 
from part of the demised premises, he 
must plead the fact specially, and not in 
bar of the whole action. Lansing v. Van 
Alstyne, 2 Wend. (N. Y.) 561. 

The plaintiff, in an action of covenant, 
set forth, in the first count of his declara- 
tion, a covenant of the defendant to pay 
him, for his services, a certain sum per year, 
alleged a general performance, and assigned, 
as a breach, that there was due to him, at 
the end of the term, a specific sum, which 
the defendant refused to pay. In a second 
count he set forth the same covenant, aver- 
ring performance to a given time, readiness 
to complete performance, and a dismissal 
by the defendant. The defendant, in one 
plea, pleaded that he did pay the plaintiff 
so long as he served. Another plea was 
the same, except that the plaintiff was paid 
so long as he faithfully served. Both 
these pleas concluded to the country. Two 
other pleas were transcripts of these, except 
that they concluded with a verification. 
The court held that in any event two of 
these pleas were bad, because the same 
plea could not conclude indifferently to the 
country or with a verification, and that all 
were bad, because neither answered the 
whole declaration. Norris v. Wolfe, 2 
Spears (S. C.), 322. 

Charter Party. — Thus, in covenant on 
a charter party, by which the owners of a 
brig let her to the defendant for a certain 
time, the hire to be paid at certain periods, 
under certain circumstances; and after the 
brig had earned a certain sum of money, she 
was lost by perils of the sea, and the decla- 
ration set out the covenants, and averred 
])erformance by the plaintiff, and that 
$2,734.17 was clue and unpaid; and the 
defendant pleaded that he had paid the 
plaintiff all that was due, according to 
the charter party ; and the court instructed 
the* jury, upon trial of the issue joined on 
4 C. of L.— 35 


this plea, that the plaintiff was not bound 
to prove his declaration, but that the bur- 
den of proof was on the defendant to main- 
tain his plea, — the court held that such 
instruction was erroneous, the plea not 
meeting the allegations in the declaration, 
nor amounting to an admission that the 
1)1 ig had earned the sum demanded. Simon- 
ton V, Winter, 30 U. S. (5 Pet.) 141 ; bk. 8, 
L. ed. 75. 

3 . McCormick v. Crall, 6 Watts (Pa.), 
207. 

8, Kates v. Dougherty, i Phila. (Pa.) 
264. 

4 . Wilkinson v. Turnpike Co, 6 Pa. St. 
398 ; Martin 7'. Hammon, 8 Pa. St. 270. 

“Covenants performed^ absque hoc.” — 
But it has been held in Pennsylvania that 
the plea of “ covenants performed,” with 11 < ) 
absque hoc^ lo a declaration averring per 
formance, admits the plaintiff’s perform* 
ance. Zents v, Legnard, 70 Pa. St. 192. 

The plea of “ covenants performed, 
absque hoc^'* admits the execution of the 
instrument, and only puts in issue per- 
formance on the part of the plaintiff. 
Fanners’ and Mechanics’ Turnpike Co. v. 
McCullough, 25 Pa. St. 303. 

In covenant for purchase-money, the plea 
of “ covenant performed, absqzee hoCf^ docs 
not put the plaintiff’s title in issue. Hite 
V. Kier, 38 Pa. St. 72. 

5 . Roth Miller, 15 Serg. & R. (Pa.)* 
105; Neave v. Jenkins, 2 Yeates (Pa.), 107. 
Compare Zents v. Legnard, 70 Pa. St. 193. 

Admission of Title. — In covenant by- 
vendor against vendee, where the declara- 
tion contains a general averment of per- 
formance, the plea of covenants per- 
formed ” admits that the title to the lanci 
for which a deed was tendered was good. 
Martin 7/. Hammon, 8 Pa. St. 270. 

Negative Pregnant. — Where the dt-- 
fendant covenants, in case of the breach 
of another covenant, to pay a certain sum 
as liquidated damages, under the plea of 
“ covenants performed,” the plaintiff must 
prove a breach of the prior covenant ; in 
such case the affirmative plea is pregnant 
with a negative. Stewart v. Bedell, 79 Pa. 
St. 336. 
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leave, etc., does not admit liability of mrr. where it sets out three 
distinct and inconsistent kinds of liability.^ 

Under the plea of performance, with notice of special matter, 
an equitable defence may be given in evidence.® 

When, in a declaration in a covenant, a material breach of the 
agreement declared on is averred, a plea denying the charge, and 
alleging that the defendants had well and truly kept all other 
covenants, must conclude to the country.^ 

On the plea of covenants performed, the defendant has the right 
to open and cloi.e.'*' 

Of Tender thereof. — Upon a bare covenant for the payment 
^f money the defendant may plead a tender.® 

4. Special Pleas. — a. Generally. — All special matters of de- 
fence must be pleaded.® 

1. Middleton v. Stone, in Pa. St. 589; was theie ready to deliver tRein. Hogen- 

s. c., 2 Cent. Rep. 547. camp v. Ackerman, 24 N. J. L. (4 Zab.) 

2 . Beadle t/. Hopkins, Col. & Cai. 4S6; 133. 

s. c., 3 Caines, 1 50. 6. Wliat must be pleaded. — The defend- 

Speoial Matters. — Under the plea of ant must plead special performance of 
“ performance with leave,” etc., and notice, the covenants. Stone Dennis, 3 Port, 
the defendant may give any thing in evi- (Ala.) 231 ; Champ v. Ardery, 2 A. K. 
deuce which he might have pleaded. Ben- Marsh. (Ky.) 246; Rangier Morton, 4 
der Fromberger, 4 U. S. (4 Dali.) 436; Watts (Pa'.), 265; Norris v. Ins. Co. of 
bk. I, L. ed. 898. North America, 3 Yeates (Pa.), 84; s. c., 

• Under the plea of “covenants per- 2 Am. Dec. 360; Overtonz', Crabb, 4 Ilayw. 
formed,” without notice of special matter, (Tenn.) 109; Shum v. Farrington, i Bos. & 
the defendant cannot give evidence of fail- P. 640; Comyn, Dig. tit. Pleader, 2 v. 13; 
lire of consideration, or non-performance Bull. N. P. 1S5. 

of other collateral covenants on the part In action of covenant aga'iint the assignee 
of the plaintiff. Evans v. Negley, 13 Serg. of a term, the defendant, under a general 
K. (Pa)2i8. plea that he does not hold as assignee, 

3 . Star Brick Co. v. Ridsdale, 34 N. J. L. cannot ask for an apportionment of the rent 

(5 Vr.) 428; Overton v. Crabb, 4 Ilayw. because he has been evicted from a part of 
/'renn.) 109. ' the premises. In order to entitle him to 

4 . Noriis V. Ins. Co. o£ North America, an apportionment on this account, he must 
3 Yeates (Pa.), 84; s, c., 2 Am. Dec. 360. plead the facts speciallv, and not in bar of 

5 . Johnson v. Clay, 7 Taunt. 48C; s. c., the whole action. Lansing r*. Van Alstyne, 

I Moore, 200. 2 Wend. (N. Y.) 561. 

Frivolous Pleas. — In an action on a The plea of tender admits all the facts 
covenant for the delivery of goods levied on that are well alleged, covenants performed, 
by the sheriff as the property of A., whei*e and assumes the burden of the proof of 
ithe breach assigned is the hoi delivering performance. Bryant v. Simpson, 3 Stew, 
lof the property according to agreement, it (Ala.) 330 ; Pollard r. Taylor, 2 Bibb(Ky.), 
is not a good plea that the goods were the 234; Barnett v. Crutcher, 3 r*ibl)(Ky.), 202; 
property of B.,aiulthat the defendants were Ilarrison v. Park, i J. J. Marsh.^ (Ky*) 
ready to deliver them subject to the legal 172 ; Marstun v, IfobbN, 2 Mass, 438; s. c., 
lights of B, Hogencamp v. Ackerman, 24 3 Am. Dec. Oi ; Roth v. Miller, 15 Serg. ik. 

J. I,. (4 Zab)‘i33. R. (Pa.) 105; Neavc Jenkins, 2 Yeates 

In an action upon u covenant “not to re- (Pa.) 414. 

;nove cc*rtain goods off the premises where Excusing Performance. — The defendant 
iliey were levied upon,” it is a frivolous may e.xcuse for non-performance, as by 
plea to a breach assigning that they were showing eviction. Salmon v. Smith, i 
removed off the premises, and were not Saund. 204, n. 2; Wotton Hole, 2 Saund. 
<lelivered on the dav of the sale, to plead 176; Stevenson 7', Lainhartl, 2 East, 576. 
that the defendants had the goods there on Eviction of the whole or anv part of the 
the day of the sale, ready to deliver, be- iU*m!se<l premises is a good plea iti bar to 
<;a«sc it does not answer the whole breach; an action of covenant for rent. Smith r*. 
and because, on a covenant to deliver goods Shepard, i $ Pick. (Mass.) 147 ; s. c., 25 .Vun 
at a certain d.iv and place, it is not suftl- Dec. 432; Pendleton r. Dyett, 4 C'ow. 
**ient for the <lefeudant to allege that he {.\, V.) 581. 
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A plea of not guilty ” is wholly inapplicable to an action in 
covenant for damages for the breach of a covenant in a contract 


And where a master brought an action agreement. The defendant pleaded that 
on the covenants of an indenture of ap- the plaintiff, knowing that he had not a 
prenticeship, alleging, as a breach, that perfect title, fraudulently deceived the de- 
ihe apprentice had left his service within the fendant in that respect, representing that 
stipulated time, it was held to be a good he had such a title. The plea, containing 
defence that the plaintiff had neglected to no averment of an offer to rescind the 
instruct the apprentice in his trade, and contract, was held bad. Tinsley v. Ogg, 7 
had, unnecessarily, obliged him to work on Dana (Ky.), 385. 

Sunday. Warner v. Smith, 8 Conn. 14. In an action of covenant by which the 

Non-Performance by Plaintiff. — The vendee bound himself to pay for certain 
defendant may plead non-performance — land conveyed to him, so soon as it could 
Parker v. Parmelee, 20 Johns. {N. Y.) 180; be ascertained whether the same could be 
s. c., II Am. Dec. 253 — by the plaintiff of held under and by virtue of the vendor’s 
a condition precedent, — Glazenbrook v, conveyance, the vendee pleaded ( i ) that he 
Woodrow, 8 T. R. 366, — or the surrender did not hold said land mentioned in said 
of the lease, and the like, — Thursby v. deed, under said deed of conveyance; (2) 

Plant, I Saund. 235; — but the defendant that he did not, on the day of , 

cannot plead that the plaintiff intended to nor at any time before or since, ascertain 
violate a covenant as an excuse for his that said deed of conveyance, mentioned 
own violation of it. Coffin v. Basset, 2 in the covenant, held the land; (3) that 
Pick. (Mass.) 357. the vendor was entitled to but one-fourth 

Pleading Discharge. — The defendant of the land conveyed, and that there were 
may admit the breach alleged to have been three other persons wdio were entitled 
committed, and plead specially that he is to, and did actually hold, said lands by 
discharged, — Comyn, Dig. tit. Pleader, 3 virtue of their right as co-heirs, with the 
V. 8 , — by discharge in bankruptcy, — vendor, or have disposed of three-fourths 
Charlston ?/. King, 4T. R, 156; Thursby c'. to their own use, in exclusion of the ven- 
Plant, I Saund. 241, n. 6, — by accord and dee claiming under the deed aforesaid; (4) 
.satisfaction after breach, — Kaye v. Wag- that there was no assignment of the cove- 
horne, i Taunt, 428 ; Holmes v* Blogg, 8 nant of the plaintiff. On demurrer to these 
'raimt. 37; Thompson v. Brown, i J. B. pleas, the court held that the first and 
Moore, 358, — by arbitrament, — Peytoe’s second were bad, but that the third and 
Case, 9 Co. 79; Comyn, Dig. tit. Pleader, fourth were substantially good. Whitesides 
2 V. 8, 9, — former recovery, — Vooght v. v. Caldwell, 9 Yerg. (Tenn.) 421. 

Winch, 2 B. & Aid. 668, — foreign attach- By deed, after reciting a grant to A. in 
ment, set-off, release, and the like. John- fee, and that the defendant’s wife was the 
son V, Kirr, I Serg. & R. (Pa.) 25 ; Comyn, heiress of deceased, who died intestate, 
Dig. tit. Pleader, 2 v. S ; i Chitt. PI. 478. and reciting an appointment in fee by the 
But a paid accord and satisfaction made defendant and his wife, in favor or the 
before a breach cannot be pleaded in bar plaintiff, the defendant covenanted, that, 
of an action of covenant, — Kaye v. Wag- notwithstanding any act by him or his wife 
home, I Taunt. 428, — neither can a parol or A. committed, he and his wife were 
agreement for a substituted contract be lawfully seised, and that, notwithstanding 
pleaded. Heard v, Wadham, i East, 630; any act as aforesaid, he and his wife had 
Sturdy Arnand, 3 T. R. 596. a good right to convey ; and that it should 

Pleading Tender. — A tender may be be lawful for the plaintiff to quietly occupy, 
pleaded in an action on a covenant for the without interruption by the defendant and 
payment of money. Johnson v. Clay, 7 bis wife, or any person lawfully cl aiminr 
Taunt, 486; s. c,, i J. B. Moore, 200; under them or A. ; and that the defendant 
Anonymous, 5 Mod, iS ; Paramore v. John- and his wife, and all persons claiming under 
.son, I Ld. Raym. 566; s. c., 12 Mod. 376. them or A., would execute to the plaintiff 
Compare Gilb. C. P. 63. _ ^ all further assurances. In an action for 

— A plea of eviction by title breach of this covenant for quiet enjoy- 
par .mount must aver it to have been by ment, the declaration averred that P. 
title existing before the demise, and that claimed, as heir-at-law of A., deceased, law- 
there was an entry under the recovery, ful right and title to the premises; and then 
Naglee v. IngersoU, 7 Pa. St. 185. set out a recovery in ejectment by P., by 

In action of covenant upon an executory which the plaintift was evicted. The de- 
contract for the sale of the land, for a part fendant set out the deed, and pleaded that 
of the consideration, the declaration averred A. died intestate, leaving the defendant’.^ 
that the plaintiff had conveyed the land, wife her only child and heiress-at-law; and 
and delivered possession according to the that the plaintiff instigated P. to claim " 
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for the purchase of land, and may be withdrawn at any time by 
the defendant.^ 

d. Fraud and Deceit. — Fraud and deceit in procuring its execu- 
tion may be set up as a defence to an action on a covenant, but 
the facts constituting the alleged fraud must be set up.^ 

right and title to the premises; and that P., berledge v. Lawson, i C, B. N. S. 709; 
in consequence, made the claim and prose- s. c., 26 L. J. C. P. 120. 
cuted the ejectment. At the trial, the jury A declaration in covenant averred a sale 
found that the defendant’s wife was not the to P. of a certain steam-engine, and that 
heiress-at-law of A. ; it was held^ first, that the plaintiff gave P. an order for it, and 
the jury was not estopped, by the recital in that the defendant became surety for the 
the deed of the heirship of the defendant’s payment. The defendant pleaded that the 
wife, from finding that she was not, in fact, plaintiff made false and fraudulent repre- 
such heiress, — Young «/. Raincock, 7 C.B. sentations as to the engine, by reason 
310; s. c., 13 Jur. 539; 18 L. J. C. P. 193; w'hereof the contract of sale was void, and 
— second, that the plea, without such alle- P. refused to perform the same, and where- 
gation of the heirship of the defendant’s fore the contract to be surety was void, 
wife, was no answer to the action, — Young It was he/d, that, after verdict it was suf- 
7'. Raincock, 7 C. B. 310 ; s. c., 13 Jur. 539; ficiently averred that P. had rescinded the 
18 L. J. C. P- 193; — third, that the alle- contract. Hazard z/. Irwin, 18 Pick. (Mass.) 
gation in the declaration, that P. claimed, 95. 

ah heir-at-law of A., lawful title, sufficiently The defendant covenanted with the plain- 
hhowed, after being pleaded over to, that tiff to use his best endeavors, and all due 
he had a lawful title, — Young v. Raincock, diligence, to forward certain works, so that 
7 C. B. 310; s. c., r3 Jur. 539; r8 L. J. the same works should be completed in as 
C. P. 193; — and, fourth, that the gener- short a time as practicable. To a declara- 
ality of terms of the covenant for quiet tion alleging as a breach that the detendant 
enjoyment was not restricted by the intro- did not nor would use his best endeavors, 
ductory words of the covenant for the title or due or any diligence, to forwaid the 
and power to convey, to any act done by works, so that the same might be com- 
the defendant and his wife, or A. Young pleted in as short a time as practicable, the 
t/, Raincock, 7 C. B. 310; s. c., 13 Jur. 539, defendant pleaded that he did use his best 
18 L. J. C. P. 193. endeavors, and all due diligence, to tor- 

In an action of covenant on a policy of ward the works, so that the same night be 
insurance under seal, all special matters of completed in as short a time as p’ «cticable ; 
defence must be pleaded. Under the plea but by causes wholly beyond his control, 
of covenants performed, the defendant can- and without any default on his part, he 
not give evidence which goes to vacate the w^as hindered and prevented from forward- 
policy. Marine Ins. Co. v. Hodgson, 10 ingthewoiks. On demurrer, this plea was 
U. S. {6 Cr.) 206; bk. 3, L. ed. 200. he/d good, as a traverse of the breach. 

In covenant to recover the price of labor Vickers v. Overend, 30 L. J. E.xch. 38S. 
covenanted to be performed, the plaintiff 1 . Sanford v. Cloud, 17 Fla. 532. 
alleged an extension of the time of per- 2 , Misrepresentation. — Thus, a plea to 
formance. Issue was taken on the plea a complaint in covenant for breach of a 
that the defendant did not extend the time, covenant of purchase of land, setting forth 
and that the contract was not performed that the plaintiff ** obtained the contract ])y 
within the time of extension. The court misrepresentation, deception, and fraud in 
he/d that the pleas admitted performance, this that the plaintiff represented to the 
except as to the extension. McKee z'. Bran- defendant at and before the signing, seal- 
don, 3 III. (2 Scam ) 339. ing, and delivering of the said contract, 

By a deed expressed to be made between that he, the plaintiff, had a good and unin- 
G. of the first part, the defendant and two cumbered title, in fee-simple, in and to the 
others, as sureties of G., of the second part, said tract of land described and designated 
and the plaintiff of the third part, G., the in said contract, while in truth and in fact 
defendant, and the other two sureties, jointly the plaintiff, at the time of making said 
and severally covenanted to repay the plain- contract, had not, and well knew that he 
tiff moneys advanced by him to G. The had not, a good and unincumbered title in 
defendant having been sued for a breach and to said tract of land, or any part thereof, 
of this covenant, a plea that he executed which fact was not known to the defend- 
the deed in the faith that P. (one of the ant,” and alleging that by reason thereof 
sureties) should join therein and execute the defendant was ** deceived and induced 
the same, and that P. never did join therein by the plaintiff by fraud and deception 10 
or execute the same, is a bad plea. Cum- execute said contract,” is bad on demurrer, 
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requires the defendant to take the onus of showing the con- 
trary.^ 


^lant contained several counts, each of was bad, as it negatived on the face of it 
which set out the instrument, but only one any possibility of interest in the covenant 
breach was assigned, the defendant craved on the part of the plaintiff’s assignees, and 
oyer, then pleaded non est factum ^ and de- therefore that it was not necessary for the 
murred to each count ; and the court held plaintiff to reply to that fact. I’rott v. 
that he must elect to rely upon his pleas Smith, 12 Mees. & W. 688; s. c., 13 L. J. 
or demurrers, both pleas and demurrers Exch. 178. 

covering the whole declaration. Angell v. Statutory Provisions. — Non est factum 
Kelsey, i Barb. {N. Y.) 16. was, under a former statute of Ohio, a plea 

A declaration stated that, by a deed of of the general issue in covenant, to which 
July 20, 1835, between the plaintiff E., the a notice of set-off may be appended, 
defendant’s testator, and W,, E. for him- Granger v. Granger, 6 Ohio, 41. 
self, his executors, etc., covenanted with the The statutory provision in Illinois, that 
plaintiff to pay to W. £1^200. The breach a defendant shall not be permitted to deny 
assigned was non-payment by E. in his the execution of an instrument declared 
lifetime or by the defendant, as his execu- on, if he is a party to the same, unless he 
tor, to the plaintiff or W. The defendant support his plea by affidavit, does not ap- 
pleaded first non est factum^ and in the ply to the plea of non est factum in cove- 
second plea set out the deed. In this deed nant. Gale’s Stat. 531, 532; Longley v. 
it was stated that, by a mortgage dated Norvall, 2 111 . (i Scam.) 389. 

April 12, 1825, W. had become mortgagee Evidence in Plea of Non est Pactum. — 
of the premises to the plaintiff for 1,200, When the deed is not put in issue by the 
with a proviso that if the plaintiff should, plea of non est factum^ the defendant at 
within six months after the demand of pav- common^ law admits that portion of the 
ment of the 1,200 (such demand to be deed which is spread upon the lecord: if 
in writing, but not to be good or valid un- other parts of the deed are required to 
less made after Apiil 12, 1828), pay to W. support his case, the plaintiff must prove 
;fi,200 and interest, W. would assign the them in the usual way. Williams v. Sills, 
premises to the plaintiff. The deed de- 2 Campb. 519. 

dared on, then stated that, for the con- When the plaintiff has pleaded non est 
siderations therein mentioned, the plain- factum^ he must, of course, prove the alle- 
tiff sold to E., his executors, etc, the gations contained in his declarations, as 
premises for the residue of the term, sub- well as the formal execution of the instru- 
ject to the mortgage to W. of April 13, ment on which he has declared. This is 
1835, and to the payment of 1, 200 there- done by producing the instrument, and 
by secured, and interest. The plea then proving by the attesting witnesses, when 
alleged that, after the breaches in the they can be had, that the deed was signed, 
declaration on Oct. 24, 1825, the plaintiff sealed, and delivered by the grantor or 
became bankrupt; that the plaintiff ob- obligor. Where there are any alterations 
tained his certificate, and that the ;^i,200 or erasures, from which suspicions may 
became payable by the plaintiff to W. be- arise of alteration, these must be removed 
tore the bankruptcy of the plaintiff. The before the deed can be read in evidence, 
third plea stated that the deed declared on Whether erasures and interlineations were 
was the same as that set forth in the sec- made before delivery, is a question for the 
ond plea; it then set out the proviso and jury. When the alteration is against the 
covenant contained in the mortgage of interest of the party claiming under it, 
April 13 , 1823, and alleged that no demand the presumption is, that such alteration was 
in writing of payment of the 1,200 had made before or at the time the instrument 
been given to the plaintiff. These pleas was executed. Heffelfinger v, Shutz, 16 
having been demurred to, it was held^ first, Serg. & R. (Pa.) 44 ; Van Amringe v, 
that the declaration was good; second, Morton, 4 Whart. (Pa.) 382; Withers v. 
that the £1^200 was not due until after Atkinson, i Watts (Pa.), 236; Arrison 
six months’ demand in writing subsequent v. Harmstead, 2 Fa. St. 191 ; Bacon’s Abr. 
to April 12, 1828, and that the second plea tit. “Evidence,” F. 
was a sufficient answer to the principal of A mistake in drawing a deed, by which 
1,200; third, that the interest on the the covenants were inverted, may be shown 
1,200, being payable absolutely, and not under the plea of non est factum. Gove 
on demand, the plea which was pleaded to v. Wooster, Hill & Den. (N, Y.) 30. 
the interest, as well as to the principal, 1 . Goulding Hewitt, 2 Hill (N. Y.), 
being bad in part was bad altogether, and 644. 

that the same objection applied to the first In an action on specialties, the plea non 
special plea ; fourth, that the first plea est factum shall operate as a denial of the 
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Where a deed is pleaded according to its supposed legal effect^ 
non est factum (the deed not being set out on oyer) not only puts 
in issue the facts of its execution, but the construction of it, as- 
alleged in the previous pleading.^ 

Where a defendant sets out the deed, and pleads non estfacitimy 
the deed so set out becomes part of the declaration ; and the only 
question at the trial upon that issue is, whether the deed set out 
was executed by the defendant.^ 

If, in an action for breach of covenant for quiet enjoyment, the 
defendant plead est factum, with notice denying an eviction,, 
he must prove that there was no eviction.® 

To an action against the heir, on a covenant by his ancestor, for 
himself, his heirs, executors, administrators, and assigns, a plea 
that he has not any lands by hereditary descent in fee-simple from 
his ancestor, is bad for omitting to negative that he had estates 
pur autre vie by descent from the covenantor."* 

Where the defendant is a party to the deed, he cannot traverse 
its operation by pleading that ‘‘he did not grant,” etc., but must 
plead non est factum; but the rule is otherwise in case of a 
stranger.® 

e. Non Infregit Conventioriem. — The plea of non infregit convene 
tionem merely denies that the defendant has broken the covenants 
as set forth in the declaration ; it does not deny the deed, and is 
not, therefore, the general issue ; yet it may be pleaded in bar.^** 
But where the breach assigned is in the negative, then the plea of 
non infregit conventionem is bad, because, both the breach and the 
plea being negative, there can be no issue.*^ 

The plea of non infregit conve^itioneni is bad on demurrer, but 
the defect is cured by verdict.® But if, in a covenant of warranty 


execution of the deed in point of fact only ; 
and all other defences shall be specially 
pleaded, including matters which make the 
deed absolutely void, as well as those 
which make it voidable. Reg. Gen. Q. B., 
C. P, and Exch. T. T. i6 Viet. lo; i EL 
Bl. App. L, XXX. 

1. North V. Wakefield, 13 Q. B. 536; 
s, c,i8L. J.Q. B,2I4. 

2. Snell V. Snell, 7 Dowl. & R. 249; 
s. c., 4 Barn. & C. 741. 

3. Kane v. Sanger, 14 Johns. (N. Y.) 89. 

4. Fitzgerald v, Fitzgerald, 1 Ir. C. L. R. 
347* 

5. Taylor v. Needham, 2 Taunt. 278; 
.s. c., 3 Nev, & Man. 50 in note Doct, Plac. 
261 ; Stephen’s PL {2d ed.) 237, 238, 239. 

As to what the general traverse puts in 
issue, see Cowleshaw v. Cheslyn, i Cramp. 
& Jerv. 48; Taylor v. Needham, 2 Taunt. 
282. 

0. Roosevelt Fulton, 7 Cow. (N. Y.) 
71; Phelps XK Sawyer, i Aik. (Vt.) 150; 
Bender v. Fromberger, 4 U. 8. {4 Dali.) 
436; bk. I, ed. 898. 


Such plea admits the deed, but denies 
the breaches, and puts in issue all such 
matters as show that the covenant is not 
broken, or that the defendant never was 
under an obligation to fulfil it. Roosevelt 
V. Fulton, 7 Cow. (N. Y.) 71; Davis v., 
Clayton, 5 N. Y. Leg. Obs. 100. 

T.* Bacon, Abr. tit. “ Covenant,” L. 

Non Infregit Conventionem is not ats 
issuable plea to a breach of covenant 
assigned m the negative. Boone v. Eyre^ 
2 W. BL 1312 ; s, c., I 11. BL 273, n. 

Non infregit conventionem cannot be 
pleaded where a plaintiff assigns a breach 
without setting forth the particulars of the 
title of a third person, adding, ‘*and' s<» 
the defendant did not keep his covenant.’'’ 
Hodgson V, East India Co., 8 T. R. 278. 

$. Roosevelt v, Fulton, 7 Cow. (N. Y.)» 
71 ; Davis v. Clayton, 5 N. Y. Leg, Obs. 100* 
if a plaintiff assigns as a breach that 
the defendant did not repair, a plea that the 
defendant did not break his covenant is* 
bad, on special demurrer, although the dec- 
laration concluded by averring that “s<v 
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of seisin, the defendant plead 7wn infregit conventioiiem, the issue, 
though informal, will support a judgment.^ 

/. Nil Habuit in Tenementis, — In covenant for ground-rent, 
nil habuit in tenementis is bad on general demurrer.® And in 
covenant for rent, the plea of an eviction by title paramount must 
allege that it was by a title existing before the demise, and that 
there was an actual entry by the evictor.® 

g. Non DamnificaUis, — Non damnificatus is not a good plea to 
a breach of covenant.** 

h. Oyer, — Where a deed is set out in the schedule annexed to 
a declaration, it is not necessary to crave oyer; but the declaration 
may be pleaded to as if it had set out the deed.® 

5 . Defences and Pleas in Bar. — a. Defeiice, — In an action of cov- 
enant, the defendant must plead specially every matter of defence 
of which, under the circumstances of the case, he is at liberty to 
avail himself ; and the evidence must be confined to the issue 
made by such plea.® 

In covenant against one who sealed the instrument declared on, 
it is no defence that it was not also sealed by the plaintiff.*^ And 
matters which show how the defendant paid for the premises when 
he purchased, form no bar to an action brought against him for 
breach of covenant with the plaintiff, who is another person.® 

the defendant has broken his covenant ; ” demur specially, alleging the misrecital as 
but It will be good after verdict. Taylor the cause of demunei, without first craving 

«/. Needham, 2 Taunt. 278. oyer of the deed, and setting it out 771 h(ec 

i. Bender v. Fromberger, 4 U. S. (4 verba^ so as to make it part of the lecoid. 

Dali.) 436; bL I, L. ed. 8^. Killian v Herndon, 4 Rich. (S. C.) 195. 

In covenant upon a warranty, in which A declaration in covenant contained sev- 
one of the breaches assigned is, that the eial counts, each of which set out the in- 
defendant was not seised of a good estate stiument, but one bieach only was assigned, 
in fee, etc., the plea of nmt 77 tfregU mi- The defendant ciaved oyei, then pleaded 
etc., though it presents an in- and demuned to each couit 

formal issue, is still sufficient for the couit geneially. The court held that he must elect 
to enter judgment on. Bender v. From- to lely upon his pleas or demurrers, both 
berger, 4 U. (4 Dali.) 436; bk. 1, L. ed. pleas and demurrers covering the whole 
S98. declaration. Angell Kelsey, i Barb. 

2 . Naglee v, Ingersol, 7 Pa. St. 185. (N. Y.) 16. 

la Covenant for Bent reserved by deed 6. Jones v. Johnson, 10 Humph. (Tenn.) 
indenture, nil habuit m tenementis is bad 184. 

on general demurrer. Naglee v, Ingersol, Defences. — As to what defences are ad- 
7 Pa. St, 185. missible in actions of covenants, see United 

8* Naglee Ingersol, 7 Pa, St. 185. States v, Clarke, Hempst. U. S. D. C. 315 ; 

4 Hogencamp 2^. Ackerman, 24 N. J, L. Gill v, Patton, i Cr. C. C. 143; Wise v. 
<4 Zab.) 133. Resler, 2 Cr. C. C. 182; Scott Lunt, 3 

Koa-Penormaace. — In covenant for non- Cr. C. C. 285 ; Kurt2 v, Becker, 5 Cr, C. C. 
performance of an act agreed to be done 671; Wilderz^. Adams,2 Woodb.&M.C.C. 
by the defendant, a plea, that, if the plaintiff 320. 

was damnified, it was by his own wrong, is lasnraaee Policy, — In covenant on a 
bad on demurrer; such plea is only applica- policy under seal, all special matters of 
ble to a bond of indemnity. Harmony v, defence must be pleaded. Marine Ins. Co. 
liingham, 12 N. Y. 99; s. c., i Duer (N. Y.), of Alexandria v, Hodgson, 10 U, S. (6 Cr ) 
209. 206 ; bk. 3, L, ed. 200. 

8. Hogencamp zt. Ackerman, 24 N. J. I.. 1 , Directors of the Poor p. McFadden, 

<4 Zab.) 133. 13 N. J. Ju, {i Gr.) 230; Gilhousen v, WU- 

But wh^e, in a declaration in covenant, link (Pa.), 3 Pitts. L. J. 214. 
profert is made of the deed, and the cov- 8 , Miller v. Halsey, 14 N, J, X., (3 Gr.) 
enairtt is misredted, the defendant cannot 48. 
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A covenant not to sue one of several obligors is not pleadable 
in bar ; it is a covenant only, and the covenantee is put to his 
cross-action to recover the damages which a breach may occasion 
him.^ 

A covenant not to sue one joint contractor is no bar to a suit 
against another. To allow it so to operate would defeat the very 
object of resorting to a covenant not to sue, instead of giving a 
release, which is to preserve the remedy against the other parties.® 
And if there be a joint decree against the executors of two per- 
sons, and a creditor receive a moiety of the debt from the repre- 
sentatives of one of them, and covenants not to levy the residue 
of the decree on the estate of that one, it does not discharge the 
representative of the other. ^ 

Where an action of covenant on a sealed instrument sounds 
entirely in damages, it is a good plea and sufficient defence to 
show an accord and satisfaction by parol, though the general rule 
is, that a sealed instrument should be avoided by one of as high 
a nature.** 

An answer that the defendants conveyed one-third to plaintiffs 
by mistake, was held no defence.® 

Where a covenant is assigned, notice of the breach from the 
assigned is sufficient to support the action.® 

Where the conduct of one party to a contract prevents the other 
from performing his part, this is an excuse for such non-perform- 
ance.*^ 

Where a building contract contained the following stipulation, 
The said houses to be completely finished on or before the 24th 
of December next, under a penalty of 1,000 in case of fail- 
ure,” it was held that this was not intended as liquidated damages 
for the breach of that single covenant only, but applied to all 
the covenants made by the same party in that agreement ; that 
it was in the nature of a penalty, and could not be a set-off in 
an action brought by the party to recover the price of the work.® 

In an action by a grantee, ejected under a paramount title, 
against his grantor, it is no defence that defendant in ejectment 
was not in possession, if the grantor himself defended the eject- 
ment,® 


1 . But, as an exception to this rule, a sole 
obligor may plead such covenant in bar to 
avoid ciicuity of action. See Line v. 
Nelson, 38 N. J. L. ( 9 Vr.) 358. 

2 . Tuthill V, Babcock, z Woodb. & M. 
C. C. 138. And see Ferson v, Sanger, i 
Woodb. & M. C. C, 138. 

3 . Garnett v, Macon, 2 Brock. (Marsh. 
Dec.) 185. 

4 . Cabe v. Jameson, 10 Ired. (N. C.) L. 

. Wright V, Nipple, 92 Ind. 310. 

6. Van Vechten v. Graves, 4 Johns. 
<N. y.) 403. 


7. United States v. Peck, 102 U. S, (12 
Otto) 64 ; bk. 26, L. ed. 46. 

8. Tayloe v. Sancliford, 20 U. S. (yWheat.) 
13; bk. 5, L, ed. 384. 

9 . Jones v. Whitsett, 79 Mo. 188. 

Notice to Grantor : Befenee. — A grantee 

sued his grantor for breach of covenant, 
alleging the eviction of the grantee by the 
holder of a paramount title in an action to 
which the grantor was a party. The court 
held., first, that the grantor in his answer 
could set up that he was not a party, and 
had no notice, and could place on the 
grantee the burden of proving that the 
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In an action for breach of covenant of warranty, the defence 
that the covenant sued upon was a joint one, and that it was sued 
upon as several, can be made under an answer denying that there 
is any thing due.^ 

In covenant for breach of warranty of title, the defendant may 
show that the deed, though absolute on its face, was in reality a 
collateral security for a debt due to a third person, and that the 
plaintiff had no real interest in the title.® And where, by the 
terms of a contract for the sale of the land, A. agreed to deliver 
to B. a good deed to the land upon the performance of certain 
covenants by B., and A. sued B. for breach thereof, it was held 
that it was no defence that A., at the time of the making of the 
contract, had not a good title to the land.® 

Where a purchaser had obtained a decree for conveyance upon 
his securing the balance of the purchase-money, but, upon the 
vendor’s filing the deed, failed to take it and comply with the de- 
cree, it was held that he could not contest an action of covenant 
brought by the vendor for a subsequent instalment.^ 

In an action of covenant for the breach of a covenant of war- 
ranty, the defendant is estopped to say that his prior deed to the 
said land, by virtue of a judgment in a special proceeding, is not 
valid and paramount to his deed to the plaintiff. The existence 
of a better title, with actual possession under it, is a breach of 
the covenant of warranty.® 

Notice of incumbrance does not affect the right of a grantee to 
recover for the breach of an express covenant against incum- 
brances.® 

In an action in covenant for the breach of a contract for the 
purchase of land, a plea of want of title in the vendor should show 
specifically the defects in his title ; and the defendant must show 
by allegation and proof who claims title to the land, and that the 
title thus claimed is good.® 

A verbal agreement between the parties to a deed made at the 
time of the delivery, or previous thereto, that one of them should 
be released from the covenants contained in the deed, cannot 
defeat an action for an alleged breach of those covenants.® 


eviction was right ; second, that the grantor that the vendee of land, at the time of his. 
if not a party, and not notified, could set purchase, knew of the insufficiency or in- 
up against the grantee a valid defence validity of the vendor’s title, is not an 
which the grantee could have had against available defence to an action on the cove- 

*,1,^ j j i £ . 


the eviction. Walton sta Cox, 67 IndT 164, 

1 . Patrick V. Leach, i McCr. C, C. 250. 

2 . Parke s/. Chadwick, 8 Watts & S. 
(Pa.) 96. 

S. Sanford v. Cloud, 17 Fla. 532. 

4 . Herdic v. Woodward, 75 Pa. St 479. 


5 We^'t. Uep. TO*)- 
Uotioe of uefeotive Title. - 


And the fact 




nants of the deed received by him from the 
vendor, either at law or in equity. Sparrow 
V, Smith (Mich,), 5 West. Rep. 763. 

7 . Capeland ?/. Loan, 10 Mo. 

8 . Walker v. Towns, 23 Ark. 147. 

The ** bare naked '* allegations of a watU 
of title, even when it is a good plea, is not 
sufficient. Sanford Cloud, 17 Fla. 532, 549; 
Gibson v, Newman, i How. (Miss.) 346. 

9 . Wadsworth v. Warren, 79 U. S. (la 
Wall.) 307 j bk. 20, L, ed. 402. 
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That the estate has been fully settled, and land apportioned, 
is no defence in action against the administrator by decedent’s 
covenantee.^ 

A covenant by a lessee, to occupy the premises as a dwelling- 
house, implies a covenant by the lessor of fitness for occupancy ; 
and the amount expended by the lessee for necessary repairs is 
a set-off against a claim for rent.^ Yet it has been held that the 
mere fact that a house leased for a residence becomes uninhabit- 
able, will not sustain an action in covenant,® unless this condition 
of the property resulted from the act of the lessor, or from those 
holding a paramount title.** 

b. Picas m Bar, — Where there are mutual covenants, one 
cannot be pleaded in bar of the other."® 

An obligation under seal can be discharged before a breach only 
by a sealed instrument. After a breach, any agreement or trans- 
action that would operate as an accord and satisfaction in ordinary 
cases may be pleaded in discharge.® 

In covenant on a policy of insurance, the defendant may plead 
in bar that one of the plaintiffs has assigned all his interest in 
the policy to the other, with the assent of the company.'^ 

In an action on an instrument under seal, if the contract is still 
executory, or has been rescinded before suit brought, or the con- 
sideration has entirely failed, the defence of fraud in the consid- 
eration should be pleaded in bar : but where the contract, having 
been executed, has not been rescinded, and the consideration has 
entirely failed, such defence cannot be pleaded in bar ; it can only 
be used at the trial to reduce the amount of the plaintiff’s recovery.® 
Eviction of the whole or any part of the demised premises is 
a good plea in bar to an action in covenant for rent.® 

In an action for breach of covenant of warranty in a deed, the 
title having failed to one-third of the property, an answer which 
alleged that the defendant was the owner of the land described, 
subject to the rights of a married woman to one-third thereof, and 


1 . Taylor v. Priest, 21 Mo. App, 685; 
s. c., 4 West. Rep. 329. 

2 . Wolfe 2^, Arrott, 109 Pa. St, 473; s. c., 
j Cent. Rep. taS. 

8. Carson v. Goodley, 26 Pa. St. iry; 
Hazlett V, Powell, 30 Pa. St. 293. 

4 . Barns v, Wilson (Pa.), 8 Cent. Rep. 
454; 25 Cent. L. J. 14; 9 Atl. Rep. 437. 

8. Boone v, Eyre, 2 Wm. Bl. 1312; s. c., 
I H. Bl, 273, n. 

6. Herzog t/. Sawyer, 61 Md.^44. 

7 . Ferriss p. North America Fire Insur- 
ance Co.. I Hill (N. Y.), 71. 

8 . Lord p, Brookfield, 37 N. J. L. (8 Vr.) 
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Instanoes. — A plea to an action of cove- 
nant, that since it was made, so much there- 
of as required the defendant to deliver 
1,300 bushels of corn, 20,000 pounds of 
fodder, 6 hori»es, 65 head of hogs, and 25 


head of cattle, was waived by a subsequent 
contract between said defendant and said 
testator, in his lifetime, so that said defend- 
ant was not bound to deliver said horses, 
cattle, oxen, and hogs, as may happen to 
die or be lost without any neglect of de- 
fendant, before the day appointed for their 
delivery, — and defendant avers that a large 
number of said horses, cattle, and oxen did 
die, or were lost, without his default, before 
the time appointed for their delivery, etc,, — 
is bad because an executory parol contract 
cannot be pleaded in bar of an action on a 
.sealed instrument, and also because of un- 
certainty in not alleging how many of the 
horses, etc., had died or were lost. Sorrell 
7'. Craig, B Ala. 566. 

9 . Smith p, Shepard, 15 Pick. (Mass.) 
147 ; s, c., 25 Am. Dec. 433 j Pendleton v* 
Dyeit, 4 Cow. (N. Y.) 5B1. 
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that the plaintiff, having full knowledge of the^ interest of such 
fe^ne covert therein, contracted for the land subject to her claim, 
and agreed to assume and pay off the incumbrance created by her 
estate, was held bad because the interest of the feme covert was 
not merely an incumbrance, but was an estate in the land itself.^ 
A reconveyance by mortgage to covenantor is no release or bar 
to such covenant, nor has a purchase by covenantor at sheriff's 
sale any such effect.^ 

It the breach of a covenant assigned be that the State had no 
authority to sell and dispose of the land, it is not a good plea in 
bar to say that the governor was legally empowered to sell and 
convey the premises, although the facts stated in the plea of 
inducement are sufficient to justify a direct negative of the breach 
assigned.® 

The plea non infregit conventionem^ while it merely denies that 
the defendant has broken the covenants, and does not raise the 
general issue, yet it is a plea in bar.^ 

Where rent is payable at different times, a new action lies for 
each instalment remaining unpaid ; and where judgment is taken 
for unpaid instalments, and other instalments are not yet due, such 
judgment will be no bar to a suit on such subsequent instalments, 
if not paid when due.® 

c. Pleas in Abatement. — In an action on a covenant, a defend- 
ant will not be permitted to plead at the same time in bar and in 
abatement to the same matters.® Nor can a defendant plead 
in bar the same matter which he has previously pleaded in abate- 
ment, and which has been overruled.'^ 

When an action is brought against two defendants, each may 
plead distinct matter in abatement of the suit,® or one may plead 
matters in abatement, and the other may plead matter in bar.® 

A plea in abatement, by a defendant sued in covenant as the 
assignee of a lease, that the right and interest in the premises 
vested in him jointly with another person named, is bad, for not 
showing how the premises came into the joint possession of him- 
self and that person.^® 

6. Replications. — In actions in covenant, the declarations state 
the breach, and the pleas usually deny it, and conclude to the 


1 . Bever North, 107 Ind* 544; s. c., «; 
West Rep. 864. 

2 . Lot V, Thomas, 2 N. J. L. (i Pen.) 

407 0 . 

3 . Fletcher v* Peck, 10 U. S. (6 Cr.) 87 : 
bk. 3, L. ed. 162. 

4 . Roosevelt v. Fnlton, 7 Cow. (N. Y.) 
71; Phelps V. Sawyer, i Aik. (Vt) 150; 
Bender v. Fromberger, 4 U. S. (4 Dali.) 
436; bk. r, L. ed. 898. 

6. Cross United States, 81 U. S. (14 
Wall.) 479; bk. 20, L, ed.721. 

6. Coverture. — Such as non est factum 
and coverture of the plaintiff since the exe- 
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cution of the instrument sued on. Palmer 
V. Dixon, 5 Dowl. h Ryl. 623; Holt v. 
Mabberley, Cases temp. Hardw. 135. 

7 . Coxe V. Higbee, n N. J. L. (0 Halst) 

L Comyn, DigJ:it ** Abatement,*' i, 6. 
Husband and wife Defendants* How- 
ever, it seems otherwise where husband 
and wife are defendants. Comyn, Dig. tit 
“ Pleader,” 2 A. 3 ; Watson tf. Thorpe, Cro. 
Jac. 2?9. 

3 . Comyn, Dig. tit. ** Abatement,” 1, 7. 
10, Heap V. Livingston, i D. di: L. 33 
1 1 M. & W. 896; 7 Jur. 934; 12 L. J. Excl 
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country, and for that reason replications do not occur in this action 
as often as in the other forms of action ; * but when proper, they 
are governed by the same general rules relating to replications 
in other actions.^ 

7. Matters of Practice. — In an action of covenant to recover 
the price stipulated for building a mill-dam, which the plaintiff 
covenanted to fill with rocks and gravel in a proper manner, so as 
to keep the dam safe and tight, the plaintiff, in his declaration, 
alleged that the defendant directed what rocks and gravel should 
be used, and that the same were used, and the dam made as close 
and tight as it could be with such materials. The defendant 
pleaded that he did not designate the materials, and direct them 
to be put in the dam. Upon this plea, issue was taken ; and 
on the trial, the defendant moved the court to instruct the 
jury that the issue was immaterial, and to be disregarded by 
them, which was refused. It was held that this refusal was 
correct.® 


1. See Morris v. Wadsworth, ii Wend. 
(N. Y.) 100. 

2 . In an action for the breach of a cove- 
nant of seisin, where the declaration as- 
signs a breach by negativing the words of 
the covenant, and the defendants plead 
that they were seised, in the words of the 
covenant, the replication may simply reit- 
erate the breach assigned ; for the burden 
of proving a seisin is on the defendants, 
and the facts are not supposed to be with- 
in the plaintiff’s knowledge. Abbott v. 
Allen, 1^4 Johns. (N. Y.) 248. 

De Injuria. — To a plea of lease and 
license to a count for breach of covenant, 
de injuria is a good replication. Douglass 
V. Hoppaugh, 46 N. JT, L. (17 Vr.) 114. 

Departure from Declaration. — A dec- 
laration by A., the surviving lessor in a 
lease for years, granted by A., B., and C., 
to the defendant, on a covenant to repair 
and leave in repair, assigning breaches in 
not repairing, and in not leaving in repair 
at the end of the term, to which the de- 
fendant pleaded that A., B., and C , from the 
time of making the demise until the death 
of B., and A. and C. afterwards, had a re- 
version for a longer term of years expec- 
tant on the lease; and that after B.’s 
death, and before any breach of covenant, 
A. and C. assigned such reversion to D., 
and thenceforward ceased to have any re- 
version in the premises. Replication, that 

A. , B., and C. were not, until the death of 

B, nor were A. and C. afterwards, pos- 
sessed of the reversion in the premises, is 
bad, as being a departure from the decla- 
ration. Green v. James, 6 Mees. & W. 
656, 

Where, in an action against the assignee 
of the lease for the non-payment of rent, 
a plea was interposed, that, before the rent 


became due, he assigned all his estate and 
interest in the premises to A. and B., to 
which plaintiff alleged, bv way of replica- 
tion, that in and by the inaenture the lessee, 
for himself, his executors, administrators, 
and assigns, covenanted that he, his execu- 
tors and administrators, should not assign 
the premises without the consent of the 
lessor, and that no consent was given, the 
court held^ first, that the replication was 
bad, inasmuch as the covenant of the lessee 
not to assign did not stop the assignee from 
setting up the assignment; and secondly, 
that the action being founded on privity of 
the estate, the liability of the assignee 
ceased as soon as the privity of estate was 
destroyed. Paul v. Nurse, 8 Barn. & C. 
4S6. 

Where the plaintiff owned a steamboat 
which was about to be sold on certain 
chattel mortgages, and the defendant agreed 
with him, under seal, that he would become 
the purchaser, if the boat could be bought 
for $30,000, and would allow the plaintiff 
an interest therein, in covenant on the 
agreement, the plaintiff declared that the 
defendant neglected to make the purchase, 
though he might have done so for the sum 
mentioned. The defendant pleaded that 
he attended the sale, and bid $30,000; but 
that the boat was sold to a higher bidder, 
to wit, for $30,300. The plaintiff replied, 
that the purchase by a higher bidder, and 
the higher bids, were macie by fraud and 
collusion with the defendant, for the pur- 
pose of evading his agreement. To this 
replication the defendant demurred spe- 
cially. The court held^ that the replication 
was good, and was not a departure. Bame 
V. Drew, 4 Den. (N. Y.) 287. 

8. McKee v. Brandon, 3 III. (2 Scam.) 
339 - 


537 



Evidence. 


COVENANT, 


Onus ProbandL 


An action on a covenant in a lease to pay rent, brought before 
the rent is due, is premature, and should be dismissed.^ 

X. Evidence. — i, Oims ProbandL — In an action in covenant, the 
burden of proof is usually on the plaintiff to establish the allega- 
tions in his complaint ; * but the defendant has the burden of 
establishing his plea, although a breach of the condition of the 
covenant is alleged in the declaration.® 

But where the defendant is defaulted, in an action of covenant, 
the plaintiff is not bound to prove the averments in his declaration.** 


1 . Duryee v. Turner, 20 Mo. App. 34 ; 
s. c., 2 West. Rep. 442. 

2. Prima Eacie Proof. — It \%priina facie 
sufficient if the plaintiff proves the execu- 
tion of the covenant by the defendant : he 
is not required to produce or prove the 
counterpart. Patten v, Heustis, 26 N. J. L. 
(2 Dutch.) 293. 

If a lease describes the demised land 
as meadow land, no other evidence is 
necessary to prove that it was meadow 
land at the commencement of the term. 
Birch V, Stevenson, 3 Taunt. 469. 

In covenant, the obligation on which it 
is brought is prima facie evidence of a 
consideration; and the defendant cannot, 
by pleading negatively that it “ was given 
without consideration,” throw the burden 
of proof on the obligee. Boone Shackle- 
ford, 4 Bibb (Ky.), 67. 

Bamages — Thus, in an action on cove- 
nant sounding in damages, the damages, 
depending on matters outside of the record, 
and not being capable of determination 
from the instrument itself, must be proved, 
although the cause of action is admitted. 
Simonton v. Winter, 30 U. S. {$ Pet.) 141 ; 
bk. S, L. ed. 75. 

Pailure to deliver Property. — In cove- 
nant for not delivering property according 
,to the covenant, if issue be joined upon 
the plea that the defendant has not broken 
his covenant, the burden is upon the plain- 
tiff to show that the property was not 
delivered. Sawtelle v, Sawtelle, 34 Me. 
228. 

Action against Assignee. On an issue 
tendered by the defendant, denying his 
holding as assignee, the plaintiff holds the 
affirmative, and has the burden of proof. 
Lansing v. Van Alstyne, 2 Wend, (N. Y.) 
561, 

It is obviously a question of fact whether 
the possession of the covenantee has been 
transferred from his elder title to the newer 
and better title, which he has acquired by 
urchase, under such circumstanccvs as that 
e may be said to have suffered an invol- 
untary loss of possession tantamount to 
an eviction therefrom. Kellog x\ Platt, % \ 
N. T. r. U Vr.) 328. 

Impoteat Pleas.- Matter that is not well 


pleaded, and is not an answer to the breach 
assigned in the declaration, cannot be con- 
sidered as an admission of the cause of 
action set forth in the declaration, so as to 
excuse the plaintiff from proving the alle- 
gations in his declaration. Simonton v. 
Winter, 30 V. S. (5 Pet.) 141 ; bk. 8, L. ed. 

^^ 3 . Douglass V. Hennessy (R. I.), 5 New 
Eng. Rep. 94. See also s. c., 3 New Eng. 
Rep. 525; Index Z, 31. 

Breach by Lessee of Public House.— 
Thus, in an action by a lessee of a house, 
that he would use his best endeavors to 
continue it open as a public licensed 
victualling house, and to increase its trade, 
and that he would not remove the trade or 
the license to any other public house, the 
breach assigned was that he did not use 
his best endeavors to continue the house 
open as a public licensed victualling house, 
but allowed it to be discontinued, and the 
license to be removed. The plea was only 
that the defendant did use his best endeav- 
ors to continue the house open and increase 
the trade according to the covenant. After 
the lease was granted, in consequence of 
complaints of irregularities in the conduct 
of it by the tenant, the license was taken 
away by the magistrates; and from that 
time till the lease expired, the house had 
not been licensed. The court /le/d that it 
lay on the defendant to show that he did 
some act after the license was taken away, 
.such as applying for a re-hearing of the 
case, or some other act, endeavoring to 
obtain the continuance of the license, and 
to get the house open again. Linder 7'. 
Pryor, 8 Car. & P. 518. 

4 . Courcier 7*. Graham, 1 Ohio, 347. 

Default: Deductions. — The defendant, 
after judgment by default, cannot give in 
evidence an agreement signed by the plain- 
tiff, enpging to make deduction on the 
happening of certain events. Templeton 
V, Pearse, 2 Hayw. |N. C.) 339. 

But where, in" an action for a breach of 
the covenant of seism^ the defendant has 
been defaulted because he failed to file an 
answer, he may offer evidence upon the 
question of damages, when the averment 
is bad. Bartelt v, Braunsdarf, 57 Wis, i. 
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either that he has a good title/ or that the purchaser agreed to 
accept such title as he had/ 

In covenant upon a general warranty contained in a deed of 
conveyance, an eviction by paramount title is prima facie evidence 
of the plaintiff^s right to recover; and if the warrantor was noti- 
fied of the eviction, and required to defend, the eviction will be 
conclusive/ 

2, Under Special Pleas. — The plea of conditions performed^ 
does not admit evidence of a waiver, or other excuse for non- 
performance/ But an allegation of tender, where such tender is 
not a party of the contract, but is an act in pais^ does admit 
evidence of a waiver/ 

a. In General: Instances. — In order to enable a party suing in 
covenant upon a contract under seal to prove a parol contempora- 
neous agreement as a part of the contract,’^ he must aver in his 
declaration either fraud or mistake in omitting such agreement 
from the terms of contract/ 

1 . Wilson V. Holden, i6 Abb. (N. Y.) 5 . Baldwin v. Munn, % Wend. (N. Y.) 

Pr. 133, 136. 399 ; s. c., 20 Am. Dec. 627 j Oakley v. 

2 . Wilson V. Holden, 16 Abb. (N. Y.) Morton, ii N. Y. 25. 

Pr. 130, 133, 136; Negley v. Lindsay, 67 But if the covenant be independent, evi- 
Pa. St. 217 ; s. c., 5 Am. Kep. 427. dence cannot be given, under such plea, 

3 . Paul?/. Witman,3 Watts&S. {Pa).407. which amounts to a bar ot the plaintiff’s 

Paramount Title. — In an action of cove- claim, or to a set-off of damages sustained 

nant, a grantee, ousted under a legal pro- by a breach of other independent cove- 
ceeding of which his grantor had no notice, nants. Webster?/. Warren, 2 Wash. C. C. 
and to which he was not a party, cannot 456. 

recover on the warranty of title without Insurance Policy. — In an act’ on on the 
showing that the title of the party by covenant of a policy of insurance under 
whom he was ousted was valid, and grew seal, under the plea of covenants per- 
out of no act of the plaintiff. Dugger v. formed, the defendant cannot give evi- 
Oglesby, 3 III. App. 94, dence which goes to vacate the policy. 

A., in possession of land, was sued for Marine Ins Co. v. Hodgson, :o U. S. 
the possession by one having a paramount (6 Cr.) 206 ; bk. 3, L. ed. 200. 
title. A.’s grantor made himself a defend- Covenant of Seisin. — To prove a breach 
ant to the suit, and undertook the control of covenant of seisin, evidence cannot be 
of the defence, but died pending the suit, given to show irregularities which would 
whereupon it abated. A. was defaulted, render the defendant’s protest merely void, 
and judgment of ouster rendered. A. Pollard v. Dwight, 8 U. S. (4 Cr.) 421 ; 
sued his grantor’s executor for a breach of bk. 2, L. ed. 666. 

the covenants of seisin and warranty. It 6. Holmes v. Holmes, 9 N. Y. 525, af- 
was keid that, in consideration of the ac- firming 12 Barb. (N. Y.) 137 ; Carman v. 
tion of his grantor, it was immaterial PuHz, 21 N. Y. 547. 
whether A. had served written notice on 1 . Promissory Note : Agreement to sue 
him or not; that his executor was concluded the Maker. — In an action of covenant on 
by the judgment, and could not show that a guaranty of a note under seal, evidence 
the title of the plaintiff in suit against A. of a parol agreement that the payee should 
was not paramount to that of A.’s grantor, brin^ his action against the maker is inad- 
Margan 77. Muldoon, 82 Ind. 347. missible. Nixon v. Long, 11 Ired. (N. C.) 

4 . Respecting the cases in which per- L. 428. 

formance or tender of performance must 8 . Hunter v. McHose, 100 Pa. St. 
be proved, see Burling v. King, 66 Barb. Varying Contract by Parol, — Tn cove- 
(N. Y.) 633, 642; s. c., 2 N. y. Supr. Ct. nant upon an indenture, the plaintiff may 
{2 T. & C.) |4S j McCotter v. Lawrence, show, by parol evidence, that a partial and 
4 Hun (N. y.), 107 ; s, c., 6 N, Y. Supr. formal performance of a stipulation on his 
Ct. (6 T. & C.) 392 ; Hoag v, Parr, 13 Hun part to deliver certain articles, with an 
(N. Y.), 95, too ; Delavan v. Duncan, 49 agreement of a third person to deliver the 
N. Y. 485; Hartley ?/. James, 50 N. y. 38, residue, has been accepted by the other 
43; Doyle V. Harris, £ i R. 1 . 539. party as full performance of the covenant 
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On a writ of inquiry in covenant, the plaintiff cannot give evi- 
dence of any breach not set forth in his declaration.^ And where 
in the complaint in an action of covenant it is assigned as breach, 
‘‘ that the defendant has not used a farm in a husband-like manner, 
but on the contrary has committed waste,*’ the plaintiff cannot 
give evidence of the defendant’s using the farm in an unhusband- 
like manner, if it does not amount to waste.® 

b. Of Title^ Damages, Plea of No7i est Factum. — (i) Evidence as 
to Title. — The general rules of evidence relative to title are appli- 
cable in actions for the breach of a covenant in which questions 
of title arise.® 

A lessee, by executing a lease, is estopped from disputing the 
title of either of his lessors.^ And where a plaintiff produces an 

and such evidence will support a general Evidence was offered to show that C., 
averment of performance by him. Morrill some time after the date of the agreement, 
•V. Chadwick, 9 N. H. 84. purchased the five and one-half acres, and 

In covenant on an agreement to convey offered to convey them to E., under the 
land, payment for which was to be made in term of the contract, and that E. refused 
lawful currency of New Jersey, the vendee to accept the offer. It was held^ first, that 
may prove that, before the day for payment, evidence of the yearly rental value of a 
the vendor agreed to receive bank bills, mill suitable for such site was inadmissible, 
which were tendered and refused. Me- as there could be no recovery of the rents 
Eowen v. Rose, 5 N. J. L. (2 South.) 582. and profits of a mill which never had an 
1. Matthews v. Sims, 2 Mill (S. C.), existence; second, that evidence that C. 
Const. 103. knew that E. was purchasing the land as a 

In Pennsylvania. — In Pennsylvania the mill-site, and intended to erect a mill on it, 
plea of covenants performed, with leave, was admissible; third, that the measure of 
etc,,^* enables the defendant to give in evi- damages was the fair rental value of the five 
dence any thing which, in point of law, can and one-half acres in the condition they were 
protect nim from the plaintiff’s claim, in at the fime of the agreement, from the 
Webster v. Warren, 2 Wash. C. C. 456. date of the agreement to the time when C. 

Agreement to raise Dam. — In covenant offered to convey the five and one-half 
for breach of an agreement to raise a dam acres, if the jury should find that he made 
and keep it in order, it was held that the such offer; fourth, that in order to deter- 
plaintiff could not show the state of the mine the rental value of the five and one- 
dam before the agreement. McCready v. half acres, evidence was admissible to show 
Schuylkill Co., 3 Whart. (Pa.) 424. that there was a mill-site on it; and fifth,. 

Merchandise Estimated : Fraud. — In that it was not necessary for E. to rescind 
covenant, when merchandise is estimated the contract in order to enable* him to re- 
at a specific price in the agreement, the cover for the time during which any part 
value of the merchandise cannot afterwards of the land was withheld from him. Clagett 
be controverted, unless fraud be alleged, v. Easterday, 42 Md. 617. 

Courcier v. Graham, i Ohio, 351. 2. Harris v. Mantle, 3 T, R. 307. 

Special Cases. — For admissibility and 3. Declaratiozis affecting Title. — Thus, a 
competency of evidence determined in grantor’s declarations before making a deed 
cases depending upon particular facts, see are admissible to show that certain liens, 
Davis V. Kingsley, 13 Conn, 285; Arm- or defects in title, known to the grantee, 
strong V. Munday, 5 Den, (N. Y.) i66* were intended to be covered by the war- 
instances. — In an action on a covenant ranty. Skinner v. Moye, 69 Ga. 476. 
which runs with the land, evidence that the 4. Wood?/. Pay, i J. B. Moore, 389^ 
defendant is an heir will support a declara- s. c., 7 Taunt. 646. 

tion charging him as assignee. Derisley p. Power under will : Execution of. — In an 
Custance, 4 T. R. 75. action on an indenture of lease which pur- 

By a written agreement under seal, C. ported to be granted to S. in exercise of a 
agreed to convey to E. a parcel of land, power given him by will, the lessee, by 
E., on this agreement, brought an action of holding under the lease, and executing a 
covenant against C. for failure to convey part, admits the due execution of the will, 
and deliver jjossession of five and one-half Bringloe v. Goodson, *; Bing. N. C. 738. 
acres, on which there was a mill-site, being Presumption of tlnderlettiug. — If a per- 
part of the land agreed to be conveyed, son is found on the premises, appearing as 
4 C, of L.— 36 SfiJL 
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original lease for a long term, and proves possession for seventy 
years, the mesne assignments will be presumed.^ 

(2) Evidence in Action for Damages, — In an action for damages 
for the breach of a covenant, the evidence must support the plea.® 
In an action to recover damages for the breach of a covenant 
against incumbrances, evidence tending to establish or controvert 
the execution and breach of the covenant only is admissible under 
the general pleas and where there are special defences they 
may be set up in the answer, and established on the trial.'* 

In an action for breach of covenant of seisin, if the complaint 
states the conveyance was upon a valuable consideration, without 
stating its amount, this is sufficient to make evidence of damages 
admissible. If the allegation in the complaint was defective for 
indefiniteness, the defect could be reached only by motion to make 
more certain, not by objections to the admission of evidence.® 

the tenant, it is prima facie evidence of an pleadings in an action of covenant required 
underletting sufficient to maintain an action the plaintiff to prove a tender of a particu* 
for a breach of covenant not to assign or lar description of hogs to the defendant, 
underlet. Doe ex d. Ilindly v, Rickarby, and the proof failed as to the description, 
5 Esp. 4, — proof that the plaintiff had other hogs 

1 . Earl ex d, Goodwin v, Baxter, 2 W. in the neighborhood that did answer the de- 
Bl. 1228. scription was held inadmissible, especially 

On Action for Bent! A^ssignment of lease, when it did not appear that the defendant 
— Where, in an action of covenant for knew it. Hawley v. Mason, 9 Dana (Ky.), 
rent, brought against the assignee of the 32 ; s. c., 33 Am. Dec. 522. 
lessee, the |>laintif£ alleged that all the 3 . Knowledge of Incumbrances. — Wheie 
estate, right interest, etc., of the lessee in real estate is conveyed with warranty against 
the demised premises, came to and vested incumbrances, knowledge on the paitof the 
in the defendant by assignment thereof, grantee that incumbrances exist cannot be 
and that the defendant entered into posses- shown to defeat his action for damages 
sion of said premises after said assignment, occasioned by the incumbrances. McGo wen 
and retained the possession thereof until v, Myers, 60 Iowa, 256. 
the rent sued for became due, and the de- In an action for bieach of covenant of 
fendant pleaded that the estate, right, etc , seisin, the defendant, although be has made 
of the lessee did not come to and vest yi default by failing to answer, may offer evi- 
hin:% as alleged in the declaration, and that dence upon the question of damages when 
he was not possessed of and in the said the assessment is had. Bartelt v, Brauns- 
demised premises in manner and form as dorf, 57 Wis. i. 

the plaintiff had alleged, it was held that 4 . &demmty against Incumbrances. — 
the fact of the assignment was the only In an action on a covenant against incum- 
matenal part of the issue, and the only brances, defendant may show that he left 
part which the plaintiff was required to property in plaintiff’s hands to cover the 
prove, and that the defendant could not incumbrances. Wachendorf v, Lancaster, 
be allowed to prove that he did not, in fact, 66 Iowa, 458. 

take possession of the premises after the Where, in an action for breach of a cove- 
assignment. Piugry V, Watkins, 17 Vt. nant of warranty, there was evidence that 
379* , . . delivery of the deed 

3 . Hea of Evictiou.—* Thus a declaration there were unpaid taxes and penalties on 
in covenant for breach of warrant;^ alleging the premises to the amount of $130, that 
that by due process of law the plaintiff had the grantee received from a debtor of the 
been ejected by a person lawfully entitled grantor Jr 50, which he agreed to use in dis** 
to the premises, is not supported by evi- charge thereof, and that he failed to do so 
dence that he had recovered a verdict in until the tax liens greatly exceeded $150, 
ejectment fixing the value of the premises the court held that he was not entitled to 
and improvements, and had elected to recover. Periey v» Taylor, 21 Kan. 712. 
abandon them, and taken judgment for fi, Bartelt v, Braunsdorf, 57 Wis. i. 
their value, and is insufficient. Long w. Action by lessee. — Where a lessee, who 
Sinclair, 38 Mich 90. bad been evicted by a paramount title, sued 

Cov^iEUUit to deliver Hogs. Where the his lessor for breach of the covenant of 
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( 3 ) Under Plea of Non est Factum. — Under the plea of non est 
factum the lessee in possession cannot controvert the title of his 
lessor to a demise,^ or give in evidence what amounts to license.^ 

A fraudulent misrepresentation of the legal effect of a deed, by 
which a party is induced to execute it, cannot be given in evidence 
under non est factum ; ® but proof that the deed was delivered as 
an escrow is admissible in evidence under non est factumf And 
under the general issue in covenant, the defendant may show the 
deed is not his, by proving a lack of power in the agent who exe- 
cuted it on his behalf.^ 

In an action of covenant for rent, before a justice, where the 
^defendant pleaded the general issue, and ‘‘gave notice of special 
matters,^’ and on trial, at a subsequent day, the justice allowed him 
to give evidence of an eviction, the court held that the justice was 
right, it being clear that there was no surprise.® 

c. Docume7ttary Evidence. — The admission of documentary evi- 
dence in actions for the breach of covenants is controlled by the 
general rules relating to the admission of such instruments in 
evidence.*^ 

quiet enjoyment, it was held that the de- law. Even without such notice, however, 
fendant could not show that plaintiff took the record of the former suit may be put 
a new lease from the paramount owner at a in evidence on the issue of whether there 
higher rate, and sold it at a profit. Fit^c- was an eviction. Clark v. Mumford, 62 
gibbons v. Freisem, 12 Daly (N. Y.), ^19. Tex, 531. 

But where the covenantee, in a suit for In an action of covenant for a breach of 
the breach of a covenant for quiet use and warranty of the title to real estate, it was 
enjoyment for a term of years, introduces held that a verdict and judgment against 
the records of an ejectment suit wherein the covenantee in an action of ejectment 
there was a recovery by one having a para- by him instituted against a third person in 
mount title, and a judgment for damages possession, with notice to appear and pros- 
lor use and occupation, not disclosing af- ecute the action, were no evidence of a 
firmatively the period of occupation, — the better outstanding title. Ferrell v. Alder, 
covenantor, not being a party or privy to 8 Humph. (Tenn.) 44. 
the suit, may show by parol that there was Instances. — In an action of covenant 
no recovery for a poition of the time, for part of the price of land, upon an agree- 
Watson V. Holly, 57 Miss. 335. ment to convey and deliver possession, the 

1 . Friend v. Estabrook, 2 W. Bl. 1152. plaintiff averred that he had done so. The 

2 . Ratcliff V. Pemberton, i Esp. 35. defendant traversed the allegation of deliv- 

3 . Edwards v. Brown, i Tyr. 182, 281 ; ery of possession, and issue was joined to 

s. c., f C. ^ J. 307, 3 Y. & J. 423. the plea. The court held^ that, in permit- 

4 . Stoytes v. Pearson, 4 Esp. 255. And ting the plaintiff to read the deed he had 

see Bull. N. P. 172. made, there was no error injurious to the 

5 . Agent of State Prison w. Lathrop, x defendant, who had admitted the fact thus 

Mich. 43S. proved. The court held also that there 

6. Cohen Dupont, i Sandf. (N- Y.) was no error in rejecting a reconveyance 

260. of the land, which the defendant had ten- 

*1. Judgments as Evidence.^ In an action dered to the plaintiff, it being irrelevant to 
for breach of a covenant against incum- the issue. Tinsley v. Ogg, 7 Dana (Ky.), 
brances, a judgment for the breach of a 385. 

similar covenant in another later deed of Where A., by deed, covenanted to pay 
the same property is no evidence on the B. a sum of money on a certain day, and 
-question of damages. Myers v. Munson, such deed also contained an assignment by 
65 Iowa, 423. A, to B. of certain goods, as per schedule, 

In order that a grantor may be held lia- in an action brought for a breach of the 
ble on his covenants of warranty by virtue covenant for the non-payment of the money, 
of an adjudication in a suit against the and mn est factum pleaded, it was heldlh^Lt 
-covenantee, it must appear that the grantor it was not necessary for the plaintiff to pJfo-^ 
-was notified in the manner prescribed by duce the schedule referred to in proof Of 
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d Parol Evidence. — Under the common law rules of pleading 
an action of covenant on a specialty, in the absence of fraud, the 
plaintiff is confined to the written covenants, and is not permitted 
to prove by parol evidence an agreement different from that on 
which he declares.^ But where fraud is specially averred in the 
declaration, and the instrument is sought to be reformed, parol 
evidence is admissible.^ 

3. Variance. — In an action of covenant, the special breach 
proven must be the breach alleged.® 

his case. Daines v. Heath, 3 C. B. 938 ; the land conveyed, it must appear at least 
s. c, II Jur. 1S5, 16 L. J. C. P. 1 17. that there was a proceeding resulting in 

1 . See Barndollar v. Tate, i Serg. & R. the assessment made by the committee. A 
(Pa.) r*6o; Vicarys'. Moore, 2 Watts (Pa.), certificate of the county auditor of the 
45r; s, c., 27 Am. Dec. 323; Lyon MU- amount assessed for a free gravel road 
ler, 24 Pa. St. 392, 395; Carrier t'. Dilworth, against certain land, not accompanied with 
59 Pa. St. 406 j Phillips & Colby Construe- proof of such fact, is inadmissible. Kirk- 
tion Co. y. Seymour, 91 U. S. (i Otto) 646; patrick v. Pearce, 107 Ind. 520; s. c., 5 
bk. 23, L. ed. 341. West. Rep. 798. 

Prior Claims. — Parol testimony is not The court say that Robinson v. Murphy^ 
admissible, in an action on the covenant of 33 Ind. 483, and Barker v, Hobbs, 6 Ind. 
seisin, to prove prior claims to the land. 385, would not, under present laws, be 
Pollard z/. Dwight, 8 U. S. {4 Cr.) 421; bk. enforced to the lule there stated. 

2, L. ed. 666. 2 . Hunter v. McHose, 100 Pa. St. 38 

In an action in covenant to recover dam- Thorne v, WarfHein, 100 Pa. St. 519. 
ages for the breach of a covenant in a deed 8. What a Variance. — Accordingly, an 
against incumbrances, pi oof of a contem- allegation by O., the grantee, that the para- 
poraneous oral undertaking^ of a larger mount title was not in D., the grantor, but 
scope, upon the same consideration, and in P., it was held not to be supported by 
to add a further obligation to those as- proof that P. had purchased the premises- 
sumedbythe covenantor, is inadmissible; at a foreclosure sale in chancery, without 
but it is otherwise where the attempt is to proof also of a deed, etc. Dugger v. 
cut the latter down. Flynn v. Bourneuf, Oglesby, 3 111 . App. 94. 

143 Mass. 277 J s. c,, 3 New Eng. Rep. 343. A declaration in covenant for breach of 
Memorandum on Lease.— A raemoran- warranty, alleging that by due process of 
dum, indorsed on a lease, signed by the par- law the plaintiff had been ejected by a 
ties, but not dated or under seal, that “it is person holding a paramount title, is not 
agreed that the said second parties are not supported by evidence that he had re- 
to drill any wells in the barnyard, orchard, covered a veVdict in ejectment, fixing the 
or garden without consent of first parties, value of the premises and improvements, 
but nobody else to have the right was and had elected to abandon them, and take 
held inadmissible in an action of covenant judgment for their value. Long v. Sin- 
on an oil lease. Bradford Oil Co. r. Blair, clair, 38 Mich. 90. 

113 Pa. St, 83; s. c., 4 Cent. Rep. lor. A plaintiff covenanted to build two 

rointing out Boundary to Land sold.— ^ houses for five hundred pounds by a cer- 
Where B. sold M. standing timber upon tain day, and averred, in an action, that the 
t\velve tracts of land, and covenanted that houses were built within the time. It was 
he was the legal and equitable owner of ^^/tfthat evidence that the time had been en- 
the tracts, M* brought covenant on the larged by parol agreement, and the houses 
deed, and alleged that B., before the deed finished within the enlarged time, did not 
was delivered, went upon the ground and support the declaration. Littler v. Hol- 
pointed out to M. the lines, etc., of two of land, 3 T. R, 590. See Bailey v. Homan, 
the tracts, upon the faith of which M. 3 Bing. N, C. 915; s. c., 5 Scott, 94, 3 
began, cutting timber therefrom, but was Hodges, 184. 

dispossessed by paramount title. It was In covenant for not employing the plain- 
hefd that parol testimony was not admis- tiff as clerk, the declaration averred that 
sible to prove that the covenant for title on the day stipulated in the covenant the 
referred to the tracts as pointed out. Mer- plaintiff was ready, and tendered his ser- 
riman v. Bush (Pa.), 8 Cent, Rep. 87. vices to the defendant. The court held 
Assessmeut for Ooustruotlon of Boad.— that this averment was not supported by 
In a suit for a breach of covenant against evidence that on the day stipulated the 
incumbrances by reason of an assessment plaintiff was sick, and that the defendant 
tor construction of a free gravel road upon agreed to dispense with his services until he 
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XL Damages. — i. In General, — In an action of covenant, the 
plaintiff is entitled to recover damages, only on the breaches 
alleged. This is the rule, either where there is an issue on the 
plea of performance, or where there is a judgment by default, and 
a writ of inquiry.^ 

An action of covenant sounds in damages, and such damages 
depend upon matter dehors the instrument declared on, and which 
must be ascertained by proof aliunde. If, therefore, judgment is 
given for the plaintiff on demurrer, the damages must be assessed 
by a jury.® 

The time at which the breach of the covenant is made to sell 
and convey land is the time when the value of the land should be 
estimated in assessing damages;® and in an action of covenant 


should recover; and that on a subsequent 
day he tendered his services, and that the 
defendant refused to employ him. Marks 

Robinson, i Bailey (S. C.), 89. 

In covenant, the defendant took oyer of 
the covenant, and afterwards pleaded cov* 
enants performed. The court held that 
the defendant by oyer made the covenant 
itself a part of the record, and could not, 
at the trial of the issue, object to the 
covenant as evidence, on the ground of 
variance between it and the covenant set 
forth in the declaration. Armstrong v, 
Armstrong, i Leigh (Va.), 491. 

In a declaration, on a covenant in a lease 
by the defendant, that the plaintiff shall 
have and enjoy the demised premises from 
a day named, during a certain terra, the 
breach alleged being that the plaintiff on 
the day entered upon and became pos- 
sessed of the premises for the term, but 
was not able to enjoy the premises in this, 
viz., that the plaintiff being so possessed, 
the defendant entered into the premises 
and upon the plaintiff's possession, and ex- 
pelled and kept him out, the defendant 
pleaded that he did not keep plaintiff out; 
and it was held that such breach was not 
proved by evidence that the plaintiff came 
to take possession, but was refused en- 
trance by the defendant, who continued 
occupying the premises, and never admit- 
ted him. Hawkes v, Orton, 5 A. & E. 367 ; 
s. c , 6 Nev. h M. 842. 

What not Variance. — In covenant by 
the assignee of the lessor against the as- 
signee of the lessee, the declaration charged 
** that all the estate, right, title, and interest 
•of the lessee of, in, and to the demised 
premises, with appurtenances thereof, le- 
gally came to and vested in the defendant,” 
and the defendant, besides the plea of non 
£st faetum^ took issue on the assignments. 
The court held that it was not a variance 
entitling the defendant to non-suit, and 
that the defendant was shown by the evi- 
dence to be assignee of only a part of the 


demised premises. Van Rensselaer v. 
Jones, 2 Barb. (N. Y.) 643. 

In covenant against the assignee of the 
lessee for non-payment of 1 ent, the declara- 
tion alleged that all the estate of the lessee 
in the premises leased had come to, and 
vested in, the defendant by assignment. 
Issue being joined upon this averment, it 
was held that the point of such issue was 
whether the defendant was assignee of the 
whole estate of the lessee in any part of 
the land, and it being proved that he was 
le.ssee of the whole estate in a part only of 
the land, and, farther, that there was no 
variance, and that the plaintiffs could re- 
cover such part of the rent reserved as the 
defendant was liable to pay in respect to 
the part of the premises held by him. Van 
Rensselaer v, Gallup, 5 Den. (N. Y.)t 454. 

1. Eastham v. Crowder, 10 Humph. 
(Tenn.) 194. 

Abatement of Writ. •— Where, in an action 
of covenant broken, the summons left with 
the defendant in the service of the writ, 
does not set forth what sum in damages is 
demanded, and for what, it is a good cause 
to abate the writ. Putney v. Cram, 5 N. H. 
174. 

2. Simonton v. Winter, 30 U. S. ($ Pet.) 
141 ; bk. 8, L. ed. 75. 

In Pennsylvania. — In Pennsylvania a 
jury may, in an action of covenant, certify 
a balance due to the defendant. Vicary v. 
Moore, 2 Watts (Fa.), 451 ; s. c., 27 Am. 
Dec. 323. 

3. Marshall v, Haney, 9 Gill (Md.), 251. 

In negotiable Paper.-— The note accom- 
panying a mortgage, having been assigned 
with it, its value at the time of trial — not 
at the time of the assignment — was prop- 
erly considered in diminution of damages, 
and an offer to return the note before suit 
was not necessary. Smith v, Holbrook, 82 
N. y. 562. ^ 

In an action of covenant on a sealed con- 
tract to pay f 1 2,000 in Confederate money, 
by a certain date, and, on failure to pay by 
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for the non-payment of a certain amount borrowed in bank bills, 
the measure of damages is the value of such bills when obtained 
in coin.^ 

In an action for damages for breach of covenants in a deed, the 
court, under the “ prayer for general relief/' will give such relief 
as the justice of the case demands.® 

2. Meastire of: Nominal Damages^ etc. — a. Measure of Dam- 
ages^ — The measure of damages for vendee or lessee, evicted by 
paramount title, is the consideration paid,^ with interest and costs 
of the ejectment suit.® 

that time, to pay 1 12,000 in 6 per cent Where the breach of a covenant against 
bonds of the $500,000,000 loan within incumbrances or for quiet enjoyment con- 
twelve months from that date, it was held sists simply of the existence of an unex* 
that the measure of damages was the value pired term or lease, the measure of damages 
of the bonds at the time the contract was is the value of the use of the premises for 
made. Fleming v. Robertson, 3 S. C. the time the grantee has been deprived of 
(N. S.) 1 18. the use of them. Fritz v. Pusey, 31 Minm 

1 . Value of Property purchased. — Evi- 368. 

dence as to the value of the property which In an action for breach of a covenant 
the covenantor has afterwards purchased against incumbrances, the recovery cannot 
with the money thus borrowed, is incompe- exceed the amount paid to relieve the* 
tent. Harris v. Davis, 64 N. C. 574. premises therefrom ; nor, in any case, exceed 

2 . Price If. Deal, 950 N. C. 290- the actually received consideration of the 

Couveyauce to Third Person. — It is of deed. Andrews v, Appel, 22 Hun (N. Y.), 

no legal concern to a grantor bound to pay 429. 

off incumbrances, that the conveyance was in case of a recovery by an assignee of 
not in fact made to the other party to the the covenantee against the covenantor, for 
land contracts, but to the latter’s wife, at a breach of the covenant, the measure of 
his Truest: the grantor’s obligations are damages is the amount paid by such 
not increased or diminished. Norton v. assignee for the premises, not exceeding 
Colgrove, 41 Mich. 544. the consideration paid to the covenantor,. 

3 . As to measure of damages for breach with interest from the time of the eviction, 
of the various covenants, see ante^ Cove- Moore v. Frankenfield, 25 Minn. 540. 

NANTS IN Deeds. If, pending an action for a breach of the 

4. Bent. — If the consideration is rent, covenant of seisin, the grantee’s title be- 
paid for the term of possession, damages are comes perfect by reason of the enurement,. 
nominal. Lanigan v. Kille, 13 Phila. (Pa.) to his benefit, of an after-acquired title by 
60; s. c., 97 Pa. St, 120 ; 39 Am. Rep. 797. the grantor, the consideration paid for the 

Breaches of Covenant in Deeds. — The land is not the measure of damages, but 
damages for breach of a covenant of seisin only the amount necessary to indemnify 
is frima facie the amount of consideration the grantee for acts done by the holder of 
paid, where the plaintiff was assignee of the adverse title. MeInnis v. Lyman, 62 
the cause of action arising upon the breach. Wis. 191. 

Kimball v. Bryant, 25 Minn. 496. Rental Value. — If a vendor sells land 

Where improved land was sold with with warranty of title, and at the time the 
warranty, and a recovery was afterward land has been rented by his agent, without 
had in ejectment for the value of the naked his direction or knowledge, and the vendee 
lot at the time of such recovery, it was is thereby delayed in getting possession, 
that, in an action on the covenant, the the measure of damages is the fair rental 
damages could not exceed the value of value for the lost time ; and, pnma fade^ 
the lot alone at the date of the covenant, the rent agreed to be paid by the tenant is 
Mason s/. Kellogg, 38 Mich. 132. the fair rental value. Moreland v. Metz, 

In an action for a breach^ of a covenant 24 W. Va. 119; s. c., 49 Am. Rep. 246* 
of seisin, the measure of plaintiff’s damages 5 . Kingsbury v. Milner, 69 Ala. 502. 

Is the consideration paia for the land, and Consideration with Interest ana Costs* 
interest thereon from the date of payment, — The measure of damages for a breach 
in lieu of mestie profits ? the grantee being of a covenant against incumbrance.<5 is the 
left to his remedy against the evictor who amount paid, if reasonable, to extinguish 
has established a paramount title, to obtain the incumbrance, whether it exceeds the pur- 
pay for improvements. Conrad Druids’ chase-money or not: whether the amount 
Grand Grove, 64 Wis. 258. paid was reasonable, is a question for the 
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The rule is the same, though the lessor has set off the value 
of the lessee’s improvements, in an action for mesne profits against 
the lessor by the paramount owner. ^ 

In action for breach of warranty of title, plaintiff cannot recover 
more than the paramount title cost.® 

jury. On such question the record of a In an action for breach of warranty in a 
recovery against the covenantee, of which deed, the measure of damages is the value 
the covenantor had no notice, is not con- of the land as agreed on at the time of the 
elusive ; nor is the fact^ of payment any conveyance, with reasonable costs and ex- 
evidence of what the incumbrance was penses incurred in resisting eviction. Steb- 
worth, Dickson v. Desire, 23 Mo. 151; bins 7/. Wolf, 33 Kan. 765. 

Walker zf. Deaver, 5 Mo. App. 139. The expense of defending the title may 

In an action for breach of covenant of be recovered by the covenantee in an action 
warranty brought by a purchaser from the on the covenant. Allis v, Nininger, 25 
covenantee, the measure of damages is the Minn. 525. And the measure of damages 
consideration money paid by the covenan- is the cost of extinguishing the incum- 
tee, with interest from the time of the brance without regard to the purchase- 
sale, and the costs of the action to eject price or value of the land. Walker z/. 
the plaintiff, and not the price jDaid by the Deaver, 79 Mo. 664. 
plaintiff for the land. The rule is the same Where defendant, in an action of cove- 
where the land was sold to the purchaser nant broken, had notice of the pendency of 
at a sale by an officer of court, under an the real action against plaintiff, and was 
order of the court. Lawrence v. Robert- cited to defend under his covenant, but re- 
son, 10 S. C. 8. fused to defend, and judgment was for the 

The amount of damages in such a case plaintiff in such real action, the costs of 
cannot be offset by a voluntary payment that suit, the expense to which plaintiff 
by the covenantor of the bond given by was subjected in defending it, with interest 
the plaintiff to the officer of the court for the from the time of payment, and the value of 
purchase-money, nor by payments made by the premises at the time of eviction, with 
the covenantor to the true owner of the interest therefrom, are the legal elements 
land, in satisfaction of his claim for mesm of damage. Williamson v, Williamson, 71 
profits. Lawrence z'. Robertson, 10 S. C. 8. Me. 442. 

Interest — In an action for the breach In A.*s action against B. for breach of 
of the covenant of seisin, the measure of covenant of warranty as to land recovered 
damage is the purchase-money and interest, from A. by paramount title, it was held 
Kingsbury v* Millncr, 69 Ala. 502 ; Wilson that B. was liable for the taxed costs in the 
7/, Peele, 78 Ind. 384; Williamson z/. Wil- ejectment against A,, having received due 
Hainson, 71 Me. 442; Conrad v. Druids* notice to defend the same. Not so for 
Grand Grove, 64 Wis. 258; Price v. Deal, counsel fees incurred by A. in defending 
90 N. C. 290. the suit. Williams v. Burg, 9 Lea (Tenn.), 

Where a lot of land is conveyed to two 455. 
grantees, either grantor may recover from Attorney Fees, — In an action for breach 
the grantee a moiety of the purchase-price, of a warranty, the grantee can recover at- 
with interest from the date of the eviction, torney’s fees only to the extent of proof of 
Mette V. Dow, 9 Lea (Tenn,), 93. actual liability therefor. Swartz Bal- 

No interest on the consideration money lou, 47 Iowa, 188. See also Williams v, 
is recoverable for the time during which Burg, 9 Lea (Tenn,), 455, 
the vendee occupies the premises, without 1 . Lanigan v. Kille, 13 Phila. (Pa.) 60; 
liability to the nolder of the paramount s. c., 97 Pa. St. 120; 39 Am. Rep. 797. 
title, Stebbins v. Wolf, 33 Kan. 765. Mesne Profits. — Upon the assessment 

Bate of Interest.— Where a note given of plaintiff’s damages in a suit for breach of 
for the purchase-money of a tract of land covenant of seisin and warranty, if plaintiff 
remained unpaid, the measure of damages has had the use of the premises, he can re- 
fer a breach of the covenant in the deed cover no interest for the period prior to his 
was held to be the amount of the purchase- eviction, unless he has been compelled to 
money, and interest at the same rate as pay mesne profits to the holder of the para- 
that borne by the note. Zent v. Picken, mount title, which, under the Missouri stat- 
54 Iowa, 535. ute of ejectment, cannot have been for more 

Costs. — The rule of damages is, not than five years. Hutchins v* Roundtree, 
only the value of the land, but the legal 77 Mo. 500. 

costs and necessary expenses of such ac- 2 , Snell v* Iowa Homestead Co., 59 Iowa, 
tion of ejectment. Pitkin v* Leavitt, 13 701 j Andrews v. Appel, 23 Hun (N. Y.), 
379. 429 j Moore v, Frankcnfield, 25 Minn. 540* 
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Damages. 


CO VENANT, Measure of Damages. 


The measure of damages, where a third person has recovered 
judgment in partition for an undivided third part of the land, is 
one-third of the purchase-money with interest.^ 

Where parts of a covenant are waived by a defendant, the 
waiver does not render it a new contract, and the remedy is by 
action of covenant. If there has been substantial performance, 
the plaintiff is entitled to recover, but not necessarily the whole 
contract price. There may be defects, in the fulfilment, of such 
a nature as to preclude the plaintiff from recovery, for which the 
jury would have a right to make a deduction as compensation to 
defendant.^ 


Exianguiahmeut of Incumbrances to pro- A., by deed containing a covenant of 
tectlltle. — Where land is conveyed with general warranty of title, conveyed to B., 
a covenant against incumbrances, in case of his co-tenant, an undivided half of a lot of 
breach, the covenantee may recover the land. B. subsequently conveyed the entire 
amount which he is required to pay in ex- lot to C., who was afterward evicted, and 
tinguishment of incumbrances. Morehouse sued A. on his covenant. The court held 
2f, Heath, 99 Ind. 509. that he could recover one-half the amount 

Where the vendor held under a tax deed, paid by him to B., with interest from the 
and the vendee recovered, in the action for date of eviction. Mette v, Dow, 9 Lea 
eviction by the holder of the paramount title, (Tenii.), 93. 

all taxes paid, it was //<f/dfthat the amount so A. and H. owned portions of the same 
received should be allowed in reduction of building, B. having a right of way over a 
damages. Stebbins v. Wolf, 33 Kan. 765. staircase in A.’s portion. A. conveyed to 
L. purchased one-fourth of a quarter-sec- C. with a warranty against incumbrances, 
tion of land for $350, but took possession and B. conveyed to 0 . C. and D. moved 
of the whole quarter-section, for all of the building back twelve feet, and rcpaiied 
which he afterwards suffered judgment in the staircase at their joint expense. Later 
ejectment, and elected to pay its value, C. tore out the staircase, and therefore had 
which was adjudged to be $Soo ; it was held to pay damages to D. C. sued A. for breach 
that in an action on the covenant of seisin of his covenant. The court held that he 
in the deed to him he could recover only could not recover for damages brought 
$200, in the absence of any showing that upon him by his own misconduct, and 
the forty-acre lot which he bought was that he could only recover the value of the 
worth any more than either of the other incumbrance from the date of his deed to 
forties in the quarter-section. Long v. Sin- that of the removal of the building, when 
clair, 40 Mich. 569, the easement ceased, and for the expense 

For breach of a covenant to secure a of the removal of the incumbrance. Wilcox 
certain release, the damages will be what v. Danforth, 5 111 . App. 378. 
it costs to obtain such release, although An action for breach of a covenant of 
more is paid therefor than it is worth, title, in which the plaintiff claimed to be 
Robbins tf. Arnold, ii 111 . App. 434* entitled to recover for two undivided thirds 

Where a vendee, to protect his title, buys of the value of the land, was restiainecl by 
an outstanding^ title, the measure of dam- a bill in equity, and it was decided that 
ages, in his suit for breach of covenant, is the plaintiff in the action at law was es- 
the amount so paid, if it does not exceed topped to claim damages for more than 
the original price paid the defendant. Price one-sixth of the value of the land. It was 
V. Deal, 90 N. C. 290. heidf that, although the (td damnum named 

1 . Wrmht V. Nipple, 92 Ind. 310. in the writ was less than two-thirds of the 

Joiai Vendeda: Damages for Sreaoh. — value of the land, he was entitled to one- 
Where A. conveyed to B., by warranty sixth of the entire value, if this did not 
deed, a lot of land, and B. one-naif of it to exceed the ad damnum* Lucas w. Wilcox, 
C., and there were unpaid taxes on the 13? Mass. 77. 

land, to pay which the^ land was sold after a. Monocacy Bridge Co. v, American 
the conveyance to C., in an action on the Iron Bridge Manuf. Co., 83 Pa. St. 517, 
covenant, A. was held liable to C. only for Mote Payable in Bai^-jBiUs. Where, 
that proportion of the consideration paid in covenant, there was a plea of covenants 
to A. which the value of his portion of performed, and no proof >vas introduced 
the lot bore to the whole lot, and that the except a note for — dollars, payable in 
teden was on C. to establish this value, current bank-notes, it was held that the 
Mischke w. Baughn, 52 Iowa, 528. jury were warranted in giving a verdict for 
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COVENANT— COVERTUEE— COVER— COVIN— COW. 


succeeds on some counts, the plaintiff cannot hold his judgment on 
those counts against the other two.^ 

In an action in covenant against the administrator, widow, and 
heirs of the covenantor, the judgment should be against them m 
solido, with an order, as to the administrator, qiiando accidermL 
The widow and heirs should be subjected to no greater liability 
than the value of the estate descended to them, exclusive of the 
widow’s award, and the court should ascertain this value.® 
COVERTUEE, — See Husband and Wife. 

COVER® 

COVIN. (See Fraud; Collusion.) — “Covin is a secret as- 
sent determined in the minds of two or more to the prejudice 
of another.”^ 

COW. — See Animals.® 


1. Morgan v, Edwards, 6 Taunt. 398; 
s. c., 2 Marsh. 201. 

2 . Dugger v. Ogglesby, 3 111 . App. 94. 

3 . “There can be no doubt that the 
policy which they obtained purported to 
cover not only goods which belonged to 
them, but also such as they held in trust 
or on commission.” 

..." Will be covered by insurance as 
soon as received in store.” Johnson v. 
Campbell, 120 Mass. 449. 

Heldy that the canal and the filter-beds 
were land covered with water within the 
meaning of § 17, etc. East London Water 
Works Co. V. The Leyton Sewer Authority, 
L. R.6Q. B.669. 

“If the dock with the surrounding build- 
ings were taken as a whole, it would be- 
come something more than ‘land covered 
with water ; ’ but that part which is the 
basin or reservoir is within that descrip- 
tion.” Dock Co. V. Board of Health, 2 
Best & Smith, 716. 

4 . . . . “ As if tenant for life or tenant 
in tail secretly conspire with another that 
the other shall recover against the tenant 
for life lands which he holds, etc., to the 
prejudice of the one in reversion ; or if an 
executor or administrator permit Judg- 
ments to be entered against him by fraud, 
and plead them to a bond, or any fraudu- 
lent assignment or conveyance be made, 
the injured party may plead covin^ and ob- 
tain relief.” Tertnes de la Ley (ed. 170$). 
Co. Litt. 357 b. ; Comyn’s Dig. ** Covin,” A.; 
I Vineris Abr, 473, “ Now it can hardly be 
^uestion-d that it was by collusion that the 
judgment was obtained against the defend- 
ants by the defendants in the name of 
Rolfe, for whatever purpose it was ob- 
tained, and as to its being covinous, the 
definition of covin was given in the ar- 

f ument from Coke upon Littleton, and we 
ave it very clearly given in the ‘Termes 
4 e la Ley* (ed. 1708), ‘Covin is a secret 


assent determined in the minds of two or 
more to the prejudice of another.* In the 
present case the secret assent was the as- 
sent of Rolfe to the defendants’ borrowing 
his name to bring the action against them- 
selves ; and the prejudice of another was 
the judgment being used, as in the present 
case, to defeat the rights of others. It 
matters not whether Rolfe was kept in 
ignorance of the purpose to which the ac- 
tion was to be applied or not ; it was not 
the less covinous in the defendants.’* Gir- 
dlestone v. Brighton Aquarium, L. R. 5 
Ex. D. 142. 

“The plea of covin and collusion is not 
proved in its legal effect, unless the jury 
find there was something wrong in the 
mind of the parties who had agreed to 
the judgment. I think the jury would have 
to find that there was something wrong in 
the minds of both the parties.*’ Brett,. 
L. J. L. R. 4 Ex. D. 109. 

. . . “ Such a transaction would be a 
fraud upon the other partner, or, more- 
properly, it would be what is called coving 
which is by Lord Ellenborough defined to- 
be ‘ a contrivance between two to defraud 
or cheat a third.* It would be a contri- 
vance between Muzzy and the Merrimans 
to appropriate the property of Huntly to 
pay a debt of Muzzy’s, which, of course, 
Huntly was under no obligation to pay, 
and it would theiefore operate as a fraud 
or cheat upon him; and this, too, would 
be done with a full knowledge of all the- 
facts by Muzzy and the Merrimans, who 
also knew that Huntly was ignorant of the 
whole proceeding.” Mix v. Muzzy, 28 
Conn. 191. 

If the indictment charge the malicious 
and unlawful killing of a cow, it is good 
without the use of the word “beast,” as a- 
cm is a beast within the meaning of tho 
statute. Taylor v. State, 6 Humph. (Tenn > 
285. 



Definition. 


CRAFT— CRANK— CREATE. 


DefinitioHi^ 


CBAFT. (See Admiralty ; Shipping.) — i. Art, skill, cunning.* 
2. Vessels of any kind.* 

CBANK — Some strange action caused by a twist of judgment ; 
a caprice ; a whim ; a crotchet ; a vagary ; violent of temper.® 

CREATK^ 

An indictment for stealing a cow cannot yacht, “ or other small craft of light char- 
be supported by evidence of stealing a acter propelled by steam,” to be inspected. 
heifer. The King v. Cook, i Leach’s United States v. The Mollie, 2 Woods (C. 
Crown Law, 105 (1774). C.), 318. 

A steer is an “animal of the cow kind'"* The words of a statute were “wherry, 
within the meaning of the statute, etc. lighter, or and the term “ craft ”* 

Watson V, State, 55 Ala. 150. was held not to include a steam-tug, be- 

“ One certain calf of the neat-cattle cause, though a steam-tug is a crafty it i& 
kind ” is sufficient description of the ani- not one of the same character as a wherry 
mal stolen. Grant v. State, 3 Tex. App. i. or a lighter. Reg. v, Reed, 23 L. T. Rep. 

“The statute in terms exempts one cow 156; 20 Eng. L. i Eq. 133; Reed v. Ing- 
from attachment and execution. Possibly, ham, 3 El. & Bl. 888. 
if it were a penal statute, it might be con- 3 . The word “ crank ” has no necessary 
sidered that the term only applies to the defamatory meaning ; and for a newspaper 
animal after she has brought forth a calf, to publish an item that a certain pamphlet^ 
This is, undoubtedly, not only the common written by a lawyer who was also the au- 
but the correct meaning ot the term. In thor of a text-book on the law of patents,, 
the case of Dow v. Smith, 7 Vermont, 465, was “the effusion of a crank,” is not action^ 
it was considered that the term made use able without a charge in the declaration of 
of had, in this statute, a more extensive the alleged defamatory meaning of the* 
meaning, and included a heifer, adopting word by an appropriate innuendo, and am 
the definition which, in some dictionaries averment and proof of special damage, 
and by some writers, is given to that term, “ It is urged, in a brief filed by plaintiff,, 
to wit, a young cow. Freeman v, Carpen- that, since the assassination of President 
ter, 10 Vt. 434. Garfield by Guiteau, the word ‘crank’’ 

A heifer, twenty months old, and which has obtained a definite meaning in this 
has not begun to give milk, is exempt country, and is understood to mean a crack- 
from execution as a cow under the statute, brained and murderously inclined person,, 
if its owner intends to keep it as a cow^ and is so used by the public press. I do- 
and has no other cow, Carruth v, Grassie, not think so short a term of use would give* 
II Gray (Mass.), 21 1. to such a word a libellous sense or mean- 

“ A hetfer^ between two and three years ing without an allegation or innuendo as- 
old, that has never had a calf,” may be to the sense in which it was used by the 
described in an indictment for larceny as defendant. In Ogilvie’s Imperial Dic- 
a CQW. Parker v. State, 39 Ala. 365. tionary, published in England in 1883, and 

It is no ground for dismissing a writ of republished in this country in 1885, the- 
reijlevin that an animal described in the word is found in the Supplement with 
writ as a heifer is described in the certifi- the following definition : * Crank. Some 
cate of appraisement as a cow, Pomeroy strange action caused by a twist of judg- 
V, Trimper, 8 Allen (Mass.), 398. ment; a caprice; a w'him; a crotchet; a 

“Good custom cow-hide boots.” Wait vagary; violent of temper ; subject to sud- 
V. Fail banks, Brayton’s ( Vt.) 77. den cranks. Carlyle.’ So that by this au- 

Cow-keeper, Held^ that A. was not a thority, which, I think, must be deemed’ 
cow-keeper within the bankrupt act. Bell the latest, and probably the best, the word 
V, Young, 15 Com. B. 524. would seem to have no necessarily defam- 

1 . Web. Diet. atory sense. It would not necessarily imply 

% The expression “bay or river crafty or that a man had been guilty of a crime, nor 
other boat,” ui the code of Virginia^ includes tend to subject him to ridicule or contempt, 
steamboats of five hundred tons burden, to say of him that he is capricious, or sub- 
And the word craft includes all kinds of ject to vagaries or whims ; as such impli- 
sailing vessels. The Wenonah v, Bragdon, cation or intent could only be shown by an 
21 Cratt. (Va.) 68 5. apt averment, and proof in support of such* 

A small pleasure boat, without deck, pro- averment.” Blodgett J. Walker v. Tribune 
pelled by a small steam engine, and run Co„ 29 Fed. Rep. 827 (Feb. 14, 1887), and 
occasionally by its owners for pleasure The Reporter (Mass.), vol. 23, p. 520. 
only, was held not within the provisions 4 . To create a charter or a corporation, 
of the United States steam inspection laws, is to make one which never existed before ; 
which require every ferry-boat, canal-boat, while to renew one, is to give vitality to 
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CREATURE— CREDIBLE, CREDIBILITY— CREDIT 


CEEATUSE. — See Animals.^ 

CREDIBLE, CREDIBILITY* — See Witnesses. 

CREDIT. (See Constitutional Law ; Execution ; Guar* 
anty; Loans; Letter of Credit; Money; Taxation.) — A 
transfer of goods, money, or other valuable thing, in confidence 
of future payment. That which is due to any person, as distin- 
guished from that which he owes.^ As a verb the word means 
to trust, to sell, or loan, in confidence of future payment ; to set 
to the credit of ; to enter upon the credit side of an account.® 

one which has been forfeited or has ex- which should be impounded for other 
pired; and to extend one, is to give an causes. ... It has also been justly re- 
-existing charter more time than originally marked that the use of the word creatures 
limited. Moers v. City of Reading, 2£ Pa. in the third clause favors the construction 
St. i88. of defendants.” Whitlock v. West, 26 

The continuance of an old charter is not Conn. 406; State v, Bogardus, 4 Mo. App. 
-the creation of a new corporation, and does 215. 

not infringe a constitutional provision re- ». See Webster’s Diet, and Bouv. Law 
fitricting the creation of new corporations. Diet. 

but recognizing and continuing existing Credits, in an act making them the sub- 
ones. People v, Marshall, i Gilm. ( 111 .) ject of taxation, are defined to be “the 
^72. excess of the sum of all legal claims and 

An act remedying a technical defect in demands, whether for money, or other 
the organization of a corporation, e.g., in- valuable thing, or for labor, or for services, 
sufficiency in the proof or acknowledgment due, or to become due, to the person liable 
of a certincate of organization of a banking to pay taxes thereon, . . . when added to- 
association formed under a general statute, gether {estimating every such claim or de- 
ls not an act to create a corporation. Syra- mand at its true value in money), over and 
ouse City Bank v. Davis, i6 Barb. (N. Y.) above the sum of all legal dojta fide debts 
1 88. owing by such person.” Payne v, Watter- 

A sub-lessee is within the provisions of son, 37 Ohio St. 123; and see also Life 
the fifth section of the Representation of the Ins. Co. v. Lott, 54 Ala. 499. 

People Act, 1867, which gives the right of Shares of stock are not “credits ” within 
voting to the lessee or assignee of lands the meaning of a tax act, stock being “in 
-or tenements for the unexpired residue of no sense a debt owing to the stockholder.” 
any term originally created for a period Bridgeman v, Keokuk (Iowa), 33 N. West, 
of not less than sixty years, etc. Rep. 355. 

The words “ originally created ” refer to But a loan of money secured by a mort- 
tbe creation of the term in respect of which gage on real estate is a credit within such 
the claim is made. Chorlton v, Stretford, an act. Myers v. Seaberger (Ohio), 13 N. 
L. R. 7 C. P. 198. East. Rep. 796. 

To change of phraseology in the revision Credits, including promissory notes with- 
of the statutes from “created and mani- in that term, are not “ property,” so as to 
fested ” to “ created or declared,” wrought be subject to taxation as such. People 
a change of the law, so that under R. S. Hibernia Bank, 51 Cal. 243; s. c., 3 Cent. 
C’ 7 j> § IL an express trust need not be L. J. 260. 

c reated by a writing : it is sufficient that Choses in action, and the notes of a bank 
u be subsequently declared by a writing as being choses in action, are not “goods, 
signed by the party charged with the trust effects, and credits ” within an act making 
McClellan v. McClellan, 65 Me. 500. such subject to trustee process. Perry v, 
“ A debt created by fraud.” See Palmer Coates, 9 Mass. 537. Nor are legacies, 
V, Preston, 45 Vt. 154. Barnes v. Treat, 7 Mass. 271. 

1 . “ From an examination of the various The contrary is held in Maine, legacies 
general statutes providing for the establish- there having been made the subject of exe- 
jnent of pounds, and the manner in which cution. Cumming v. Garvin, 65 Me. 301. 
they shall be maintained and kept, the im- 8. Webster’s Diet, 
pounding of creatures in them, their care “Credit in cash” means “pay;” and a 
and sustenance while in the pound, etc., request to credit in cash, is a sufficient 
... we are also of the opinion that they order to pay to make the instrument which 
were intended to apply as well to creatures contains it a bill of exchange. Ellison v* 
which should be liable to be impounded Collingridge, 9 C. B. 57T. 
under the provisions of statute, as those “ Credit my account ” indorsed on a bill 
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Definition. 


CREDITOR— CREDITORS' BILLS. 


Jurisdictioiu 


CEEDITOR. (See Assignment for Benefit of Creditors; 
Bankruptcy ; Debtor and Creditor ; Insolvency.) — One to 
whom a debt or obligation is due.^ 

CBEDITOBS’ BILLS, OB CBEBITOBS’ SUITS. 

1. Definition and Kinds, 573. 6. What Property may be reached, 577 ' 

2. Jurisdiction, 573. 7. Parties to the Bill, 578, 

3. Exhausting Remedy at Law, 574. 8. Against Corporations and Stock* 

4. Effect of the Bill, 576. holders, 578. 

5. Nature of Remedy, 576. 9, Against Decedents* Estates, 580. 

1. Definition and Kinds. — Creditors’ bills are bills in equity filed 
by creditors for the purpose of collecting their debts out of the 
real or personal property of the debtor, under circumstances in 
which the process of execution at common law could not afford 
relief.® They may be classified according to the character or 
condition of the debtor, as, firsty against a debtor in his lifetime 
second, against corporations or their stockholders ; and thirds 
against decedents’ estates. In this article the subject will be 
treated generally, as relating to the first class : the others will 
be considered specially, under paragraphs 8 and 9, post. 

2. Jurisdiction. — The jurisdiction of a court of equity to reach 
the property of a debtor justly applicable to the payment of his 
debts, even where there is no specific lien on the property, is 
undoubted. It is a very ancient jurisdiction ; but for its exercise, 
the debt must be clear and undisputed, and there must exist some 
special circumstances requiring the interposition of the court to 
obtain possession of and apply the property. Unless the suit 
relate to the estate of a deceased person, the debt must be estab* 
lished by some judicial proceeding; and it must generally be 
shown that legal means for its collection have been exhausted.^ 


of exchange is restrictive, and puts an end 
to its negotiability. It is an appropriation 
of the proceeds of the bill which renders 
any other illegal, Lee v. Bank, i Biss. (C. 

c.) 325- 

1. “The term creditor does not mean 
singly a person to whom a debt is due, — 
that is but its usual meaning ; but it further 
denotes a person to whom any obligation 
is due, — and this is its unusual meaning. 
A creditor, according to the definition of 
Bouvier, ‘ is he who has a right to require 
the fulfilment of an obligation or contract.* 
In this large sense it means more than the 
person to whom money is owing. Wel> 
stcris definition of the word is, * A person 
to whom a sum of money, or other thing, 
is due by obligation, promise, or in law.’ ** 
Beasley, C y., in N. J, Ins. Co. v. Meeker, 
37 N. J. L. 300. 

“ In a strict legal sense a creditor is he 
who voluntarily trusts and gives credit to 
another for a sum of money, or other prop- 
erty, upon bond, bill, note, book, or simple 
contract In a more liberal sense he is a 
creditor who has a legal demand upon an- 


other for money, or other property, which 
has got into the hands of another without 
his consent by mistake or accident, which 
he is entitled to have, or to a compensation 
in damages for, upon the ground of an im- 
plied promise. 

“ In the more general or extensive sense 
of the term, he is a creditor who has a 
right by law to demand and recover of 
another a sum of money on any account 
whatever.” Stanley v, Ogden, 2 Root 
(Conn.), 261. 

2. Bisp. Eg. sec. 525. 

Bills of this description had their origin 
in the limited scope of the ordinary writs 
of execution. These writs, being common- 
law writs, were confined in their operation 
to legal interests. Equitable interests could 
be reached, if reached at all, in equity alone. 
The narrowness of the common-law remedy 
naturally led to a jurisdiction in equity to 
afford the necessary relief. Ibid. sec. 526; 
Pomeroy, Eq. Jur, sec. 1415. 

3. Field, y, in Public Works 5^. Colum* 
bia College, 17 Wall. 521, 530. 

“ It is within the general jurisdiction of a 
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Jurisdiction. 


CREDITORS^ BILLS. 


Exhausting Eemedy* 


In this country, there have been enacted in several States various 
statutory provisions, intended to accomplish more speedily or 
effectively the object of the creditor's bill in the court of chan- 
eery.^ In other States the creditor's bill, as a branch of the 
equitable jurisdiction, is still the appropriate remedy.^ ^ The em- 
ployment of special statutory writs and processes, especially those 
for the attachment of debts due to the defendant, has greatly 
.restricted the use of the creditor’s bill in this country. 

3. Exhausting Remedy at Law. — The jurisdiction in equity 
attaches only when the creditor’s legal remedies have proved 
inadequate. For this reason the creditor must usually allege 
that he has obtained a judgment, and issued execution, and that 
there has been a return thereto of milla bonal^ There are, 

court of chancery to assist a judgment cred- no such equitable jurisdiction, the creditor’s 
itor to reach and apply to the payment of bill, as known in chancery, cannot be used, 
his debt any properly of the judgment debt- For the jurisdiction in equity in the several 
.or, which, by reason of its nature only, and States, see Equity ; also Bisp. Eq, (4th 
not by reason of any positive rule exempt- ed.) sec. 15; Pomeroy, Eq, Jur. sec. 41. 
ing it from liability for debt, cannot be taken In Pennsylvania a judgment creditor de- 
jon execution at law, as in the case of most siring to avoid a fraudulent alienation of 
property, in which the debtor has the entire land by his debtor, must levy on the land, 
beneficial interest, of shares in a corpora- buy it in, and bring ejectment : he is not 
.tion, or of choses in action. Gray, y., in entitled to relief in equity. Girard National 
Agere/. Murray, 105 U. S. 126; Bayard v. Bank’s Appeal, 13 Weekly Notes Cas. 
Hoffman, 4 John. Ch. (N. Y.) 450 j Hadden (Pa.) loi. 

•». Spader, 20 John. (N. Y.) 554. 8. ’‘Courts of equity are not tribunals 

1 . The statutes and decisions on this sub- for the collection of debts, and yet they 
ject will generally be found under the name afford their aid to enable creditors to ob- 
“ Supplementary Proceedings;” i.e., pro- tain payment, when their legal remedies 
.ceedings by the creditor supplementary to have proved to be inadequate. It is only 
the usual means of execution, in compelling by the exhibition of such facts as show that 
-discovery by the defendant himself of his these have been exhausted, that their juris- 
assets, or by joining others in whose hands diction attaches. Hence it is, that, when 
the defendant’s assets are supposed to be. an attempt is made by a process in equity 
Statutes of this kind are in force in Arkan-^ to reach equitable interests, choses in ac- 
sas, California, Colorado, Indiana, I<ma, tion, or the avails of property fraudulently 
JCentucky, Maine, Minnesota, Missouri, conveyed, the bill should state that judg- 
Nebraska, Nevada, New Jersey, New York, ment has been obtained, and that execution 
Ohio, Oregon, South Carolina, and Wiscon- has been issued, and that it has been re- 
sin. turned by an officer without satisfaction.” 

The procedure in supplementary proceed- Webster v. Clark, 25 Me. 313. Quoted and 
ings is usually by order made upon proof approved as the established rule of equity 
of return of an execution unsatisfied, re- in Taylor v, Bowker, in U. S. no; s, c., 

1 quiring the debtor to appear in person in 6 Am. & Eng. Corp. Cas. 6cg; Baxter v. 
court, to be examined concerning his prop- Moses, 10 Am. & Eng. Corp. Cas. 307. 

.erty: a receiver is then appointed to col- A creditor’s bill should be dismissed 
lect the assets, and, upon qualifying, he when it is apparent that no attempt 

becomes vested with the assets without has been made by the officer to find prop- 
conveyance or assignment by the debtor, erty to satisfy the judgment. As the basis 
The receiver also represents the creditors for a creditor’s bill, an execution upon the 
in bringing anjr suits which may be neces- judgment should be in good faith issued, 
sary to establish title to the property, and should be returned unsatisfied by the 
Wait, Fraud Conveyances, sec. 62 ; High officer upon a reasonable and actual, but 
on Receivers (2d ed.J, § 401, etseq. ineffectual, effort to find property. If the 

2* This is the^ case in those States in return shows on its face a failure in this , 
which there is either the general chancery respect, there is no foundation for equity ' 
jurisdiction, or a special jurisdiction con- jurisdiction. Bassett v. Orr, 7 Biss. (C. C.) 
Jerred by statute for assisting creditors in 296. 

.enforcing their rights against the debtor’s “ The court, when its aid is invoked, 
^property. It follows, that, where there is looks only to the execution, and the return 
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"however, a few exceptions to this rule, which are stated in the 
note.^ 

of the officer to whom the execution was Whether an equitable suit analogous to 
directed. The execution shows that the the creditor’s suit will be allowed in aid 
remedy afforded at law has been pursued, of the lien created by an attachment, before 
and of course is the highest evidence of the recovery of judgment, is a question to 
the fact. The return shows whether the which the American courts have given di- 
remedy has proved effectual or not; and rectly conflicting answers. Pom. Eq. Jur. 
from the embarrassments which would § 1415, and note. 

attend any other rule, the return is held It is unnecessary, in order to maintain a 
conclusive. The court will not entertain creditor’s suit to cancel judgments alleged 
inquiries as to the diligence of the officer to be paid, that the creditor should have 
in endeavoring to find property upon which issued execution in the county in which 
to levy. If the return be false, the law the debtor’s lands lie : it is sumcient that 
furnishes to the injured party ample an execution has been returned unsatisfied 
remedy.” Fields y., in Jones v. Green, i in the county where the debtor resides, and 
Wall. (U. S.) 330. that his judgment is a lien on the land. 

A mere allegation of insolvency is not Shaw v. Dwight, 27 N. Y. 244. 

•enough to sustain the averment of a want Where the property of the judgment 
•of remedy at law. Hall v. Joiner, i S. Car. debtor sought to be reached is land only, 
-<N. S.) 186. and the debtor has no other property out 

If it is proved that there is sufficient of which the judgment can be satisfied, and 
property other than that described in the that has been conveyed to another in fraud 
bill to satisfy the judgment, the bill cannot of the judgment, it is not essential to relief 
be sustained. Voorhees v, Howard, 4 Abb. for the judgment creditor to show that he 
Ct. App. (N. Y.) 503; High on Receivers has issued execution. Payne v. Sheldon, 
<2d ed.), § 403. See also Birely’s Executors 63 Barb. (N. Y.) 169. 
z/. Staley, 5G1II&J. (Md.)432;s.c., 25Am. A return of an unsatisfied execution 
Dec. 303; Newman v. Willett, 52 111 . loi ; against one of two joint judgment debtors, 
Beck V, Burdett, i Paige (N. Y.), 305; is sufficient to support a creditor’s suit 
Brown v. Long, i Ired. Eq. (N. C.) 190; against the other. Hill v, Hetrick, 5 Daly 
McNairy v. Eastland, 10 Yerg. (Tenn.) (N. Y.), 33. 

310; Reese v. Bradford, 13 Ala. 837 ; Tap- It is unsettled whether the debtor’s in- 
pan Evans, it N. Hamp. 312 ; Bassett 2/. solvency precludes the necessity of pro- 
St. Albans Co., 47 Vt. 313; Allen s'. Mont- ceeding at law as if he were solvent. It 
gomery, 48 Miss. 106; Preston v, Colby has been held that where the debtor is 
fill.), 6 West. Rep. 33. insolvent, and the issue of an execution 

1 . With regard to the extent to which a would be of no practical utility, its issue 
legal creditor must proceed at law, before may be dispensed with, and the judgment 
he can claim the aid of a court of chancery, creditor may resort directly to chancery, 
there Is a difference, depending on the Turner v, Adams, 46 Mo, 95; Postlewait 
nature of the property which he seeks to v, Howes, 3 Iowa, 365 ; Botsford ©. Beers, 
charge; where lands or chattels, of which ii Conn. 369; Payne v. Sheldon, 63 Barb, 
the legal title was in the debtor, have been (N. Y ) 169. 

fraudulently conveyed, it is enough to have Where it was alleged that the debtor was 
a judgment in the former case, and to issue insolvent, and that executions on other 
an execution to the sheriff in the latter, be- judgments had been returned Giulia bonat 
•cause the application to chancery is to re- on demurrer it was held that it was not 
move an obstruction which prevents a legal necessary to allege that execution on the 
lien from operating upon the property j but present judgment had issued. Tabb v. 
where it is aesired to reach equitable assets, Williams, 4 Jones, Eq. {N. C.) 352. But 
it is necessary to have the execution levied see contra^ Mixon v. Dunklin, 48 Ala. 455; 
and returned unsatisfied, or something Parish 2^. Lewis, Freem. (Miss.) Ch. 299. 
equivalent to that, because chancery does Whenever the creditor has a trust in his 
not let a creditor in upon that fund until favor or a lien upon property for a debt 
the legal assets appear to be exhausted ; due him, he need not exhaust his remedy 
but where legal assets have been fraudu- at law. Case v. Beauregard, loi U. S. 688. 
lently conveyed, a creditor is entitled to set If the debtor has absconded, so that no 
the conveyance aside in equity without judgment can be obtained against him, and 
showing that there is no property retained he has no property in the State subject to 
by the debtor from which satisfaction might attachment, but has money in a city treasury 
be had. Note to Sexton 2/. Wheaton, i Am. belonging to him, it may be reached by bill 
Ldg. Cas. *54; Beck v. Burdett, i Paige in equity without even a previous judgment, 
4(N, Y.), 308. and without showing fraud. Pendleton v* 
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4. Effect of the Bill. — The filing of the creditor’s bill, and the 
service of process, creates a lien upon the effects of the judgment 
debtor.^ It has been aptly termed an “ equitable levy.” ^ 

6. Nature of Bemedy. — The objects sought by the creditor in 
chancery are generally, (i) to remove some obstruction, fraudu- 
lently or inequitably imposed to prevent a sale of the debtor’s 
property on execution at law ; or ( 2 ) to obtain satisfaction of his 
debt out of property of the defendant, which cannot be reached 
by execution at law.^ In the first class of cases, the court acts 
in the methods usually adopted for the enforcement of decrees in 
equity; the remedy by injunction against any transfers of the 
debtor^s property, made with intent to defraud and delay his judg- 
ment creditors, is the immediate relief afforded,^ which is followed 
by the various forms of relief hi rem or in pe7^sonam given by 
equity in cases of fraud.® In the second class of cases, the relief 
sought is best obtained by the appointment of a receiver, who 
shall take possession of the property, and hold and dispose of it 
under the order of the court.® The necessity of obtaining both 


Perkins, 49 Mo. 565. See also Scott v. 
McMillan, i Litt. (Ky.) 302 ; Peay v. Mor- 
rison’s Executors, 10 Gratt. (Va.) 149; 
Farrar v. Haseldeii, 9 Rich. Eq. (S. C.) 
331 ; Pope V. Solomon, 36 Ga. 541, 

The return of an execution unsatisfied 
befoie its return-day, and in the lifetime of 
the writ, does not lajr the foundation for a 
receiver upon a bill in behalf of the judg- 
ment creditor. High on Rec. (2d ed.) § 404 ; 
Thayer v. Swift, Harring. (Mich.) 430. 

1 . Swayne, 7 ., in Miller v. Sherry, 2 
Wall. (U. S.) 237, 249. 

Where the property is not liable to an 
execution at law, the plaintiff obtains no 
lien upon the property or fund by the issu- 
ing or return of the execution. But it is 
the filing of the bill in equity, after the 
return or the execution at law, which gives 
to the plaintiff a specific lien. Lord Hard- 
wicke in Edgell v. Haywood, 3 Atk. Rep. 
357; Beck V. Burdett, i Paige (N. Y.), 309. 

The judgment creditor who first files his 
bill in chancery obtains a priority in rela- 
tion to the property and effects of the 
defendant which cannot be reached by 
execution at law. Coming it. White, 2 
Paige (N. y.), 567. 

2 , The Its pendens is an equitable levy, 
and secures a priority of lien to the com- 
plainant Tilford V. Burnham, 7 Dana 
(Ky.), 109. 

8. Walworth^ CkancelloTi in Beck v. Bur- 
dett, I Paige (N. Y.), 308. 

It is a familiar and unquestioned doc- 
trine of equity that the court has power to 
aid a judgment creditor to reach the prop- 
erty of his debtor, either by removing fraud- 
ulent judgments or conveyances w-hich ob- 
struct or &feat the plaintiff’s remedy under 


the judgment, or by appropriating, in satis- 
faction of the judgment, rights or equitable 
interests of the defendant which are not 
the subject of legal execution.” Greeny 
Chancellor^ in Robert v. Hodges, 16 N. J. 
Eq^. 302. 

4 . Where the main purpose of the bill 
is to set aside a fraudulent transfer of a 
debtor’s goods and effects, made to delay 
and hinder his creditors, an injunction is 
considered as a necessary adjunct, and is 
granted as auxiliary to the general relief 
sought. Hyde v. Ellery, i8 Md. 496; 
Witmer’s Appeal, 45 Pa. St. 455; High 
on Inj. (2d ed.) § 1402. 

5 . Paxsojtf y., speaking of the applica- 
bility of the equitable jurisdiction to this 
class of cases, says, “ Its process is plastic,, 
and may be readily moulded to suit the 
exigencies of the particular case. A court 
of equity proceeds with but little regard to- 
mere form. It moves with celerity, and 
seizes the fruits of a fraud in the hands of 
the wrong-doer.” Fowler’s Appeal, 87 Pa. 
St. 454 * 

The creditor’s bill or a suit to clear the 
fraudulent transfer is preferable to seizure 
under execution. If the creditor attempts 
to sell the disputed property arbitrarily 
under execution, the market value is in- 
jured, and the debtor’s transfer of title 
must be proved to be fraudulent. But by 
filing the creditor’s bill, the only risk in- 
curred is as to the costs and expense of the 
suit, and generally no seizure is effected 
unless the suit is successful, in which event 
the covinous transfer and cloud on the title 
is cleared away. Wait, Fraud. Con. § 60, 

6. No branch of the law of receivers is 
more frequently invoked than this. Under 
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remedies is frequently met in the same case. Discovery is an 
important incident to either remedy. 

6. What Property may be reached — From the nature of the 
jurisdiction, it is obvious that all property of the debtor which 
ought in equity to be applied to the payment of his debts, may be 
reached by this process. It is not essential that the property 
sought should have been fraudulently withdrawn from the creditor's 
reach at law,^ Property held in trust for the debtor may in gen- 
eral be reached in equity.® A patent or copyright is property 
which may be subjected by this means to the payment of the 
owner’s debts.^ A right of action for injury to debtor’s property 

the practice of the New York court of property or for its disposal by the original 
chancery, the appointment of receivers on proprietor by aid of the wrongful compli- 
creditors* bills, after return of execution city of the defendant, he must sue for dam- 
unsatisfied, was almost a matter of course ages in an action at law."*’ Bradley^ y., iu 
for the preseivation of the debtor’s prop- Dunphy?/. Kleinsmith, ii Wall. (U. S.) 6io. 
eity pending the litigation. Bloodgood «/, 1. Pendleton v. Pei kins, 49 Mo. 565- 

Clark, 4 Paige (N. \^), 574; High, Rec. See, however, Donovan v. Finn, i Hopk- 
(2d ed.) §§ :599, 400, Ch. (N. Y.) 59; s. c, 14 Am. Dec. 531 and 

The creditor must have used due dili- note, 
gence in the asset tion of his rights. Gould A debt due by a municipal corporation 
V. Tryon, Walk. (Mich.) 353. to its creditor may be reached by a credit- 

The power of appointing a receiver on or’s bill against the lattei. Furlong v* 
the debtor’s piopeity is exercised with cau- Thomssen, i West. Rep. 729. 
tion when the contest is as to the title to 2. Groff v. Bonnett, 31 N. Y. 9; s. c., 8S 
real estate which is in possession of, and Am. Dec- 236; Halstead v, Davison, id 
claimed by, third parties. Vause s'. Woods, N. J. Eq. 290; Smith v. Moore, 37 Ala, 
46 Miss. 120; High, Rec. (2d ed.) § 416. 327. 

When a receiver has been appointed, his Under the New York legislation, ijrop- 
possession is that of the court; and any eity held in trust for the debtor, or arising 
attempt to disturb it, without leave of the from a fund proceeding from a third per- 
court first obtained, will be a contempt on son, and intended to secure the debtor a 
the part of the person making it. Wiswall support, cannot be reached, except as to 
w. Sampson, 14 How. (U. S.) 52. a surplus after providing for such support. 

The receivership may extend to property Groff v. Bonnett, 88 Am. Dec. 236 and note, 
of any nature, real or personal, in which In other jurisdictions this exception has 
the debtor has such an interest as may not been made. Frazier v. Barsium, 19 
avail his creditor. High, Rec. (3d ed.) § N. J. Eq. 316; Starr v. Keefer, i MacAr- 
432. thur, (D. C ), 166; Pickrell v, 2 Mac- 

Eona of Decree. — “In an equitable pro- Arthur (D. C.), 65. 
ceeding of this kind, a decree in the nature 3. Stephens v, Cady, 14 How. (U. S.) 
of a judgment for damages cannot be ren- 528; Ager v, Murray, 105 U. S. 126; Gil- 
dered against the defendant, who is alleged lette v. Bate, 86 N. Y. 87 ; Pacific Bank w. 
to have taken a fraudulent assignment of Robinson, 57 Cal. 520. 
the property. The decree against him must A part-owner of the right with the debtor 
be a decree for an account. He must be should be joined as co-defendant in the 
called to account for just what property bill. A proper form of decree is that, in 
has come into his hands, and no more; and default of the debtor’s paying the judgment 
he will be entitled, under ordinary circum- by a certain day, with interest and costs> 
stances, to a rebate for the amount that the patent rights be sold, and an assign- 
was justly and honestly his due. The mode ment thereof be executed by him, and that, 
of taking such an account is well known in in default of his executing such assignment, 
equity proceedings. The defendant is to some suitable person be appointed trustee 
exhibit an account either in his answer or to execute the same. Ager v. Murray, 105 
in the master’s office, and, if it is not satis- U. S. 126. 

factory to the pmplainant, it may be sur- But this jurisdiction cannot be main- 
charged or falsified ; and as the account is tained on the ground of fraud. There is 
finally found to stand, so will the responsi- no jurisdiction in Pennsylvania for such a 
bility of the defendant be. But if the com- bill, Bakewell v. Keller, 1 1 Weekly Notes 
plainant wishes to make him answerable Gas. (Pa.) 300; Rutter’s Appeals, 6 Cent- 
in damages, either for the waste of the Rep. 619. 
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may be reached.^ But exempt property cannot be reached,® nor 
the possibility of inheriting property,® nor unearned salary.** 

7, Parties to the Bill — In a creditor’s suit, the rule of equity 
which requires all parties having interests in the subject-matter 
in controversy, to be joined as parties, is relaxed so far as to allow 
one or more creditors to file a bill on behalf of themselves and 
others : this is done as a matter of convenience, as it tends to pre- 
vent a multiplicity of suits.^ It has been said that the judgnient 
debtor is an indispensable party defendant to the creditor’s suit 
but it seems that, in suits brought against fraudulent alienees to 
avoid specific conveyances, the action is a proceeding iit rem, and 
as the debtor cannot be prejudiced by a decree, he need not be 
a party defendant.*^ But the fraudulent grantee or assignee must 
be joined.^ 

8. Against Corporations and Stockholders. — This remedy is fre- 
quently applied in modern times for the relief of creditors of 
insolvent corporations. The jurisdiction is both on account of the 
advantages of the form of action,® and the nature of the corporate 
property, and the liabilities of the stockholders thereto.^® It is now 
well established that the capital stock of a corporation, especially 
its unpaid subscriptions, is a trust fund for the benefit of the general 
creditors of the corporation.^^ The suit to enforce payment of 

There is no jurisdiction in the federal aside a fraudulent conveyance, and apply 
courts for granting this lelief under the the proceeds on the plaintiff’s judgment, 
patent laws. Ryan v. Lee, lo Fed. Rep. Sharer v, Brainard, 29 Barb. (N. Y.) 25. 
917. He is the principal party in a suit to set 

1. Hudson V. Piets, 1 1 Paige (N. Y.), 180. aside a prior assignment made by him for 

2 . Tillotson v. Wolcott, 48 N. Y. 188. the benefit of creditors. Lawrence v. Bank, 

8. Smith V, Kearny, 3 Barb. Ch. 533. 35 N. Y. 324. See also Gaylords v, Kel* 

4 . Browning v, Bettis, 8 Paige (N. Y.) shaw, i Wall. (U. S.) 8r. 

568. 7 . Fox V. Moyer, 54 N. Y. X30; Buffing- 

5 . Dan. Chan. Pr, 236, 237 ; Barbour on ton v, Harvey, 95 if. S. 103 ; Campbell v. 

Parties, 438. Jones, 25 Minn. 155; Potter w. Phillips, 

Parties who are creditors by several 44 Iowa, 357 j Wait, Fraud. Conv. § 129. 
judgments, may, as a general rule, join as 8 . Wait, Fraud. Conv. § 131. Sec,gener- 
complainants m an action to reach prop- ally, as to assignees for benefit of creditors, 
erty fraudulently alienated by a debtor, receivers, lien claimants, etc. Ibid. §§ 133- 
Wait. Fraud. Conv. § ro8 ; Conro v. Port 138. 

Henry Iron Co., 12 Barb. (N. Y.) 37. 9 . Tanesma v, Schuttler, 114 III. 156. 

"The practice of permitting judgment 10 . “In equity the capital stock of a 
creditors to come in and make themselves corporation is regarded as a trust fund 
parties to the bill, and thereby obtain the for the payment of debts. The creditors 
benefit, assuming at the same time their have a lien upon it, which is prior in point 
portion of the costs and expenses of the of right to any claim which the stocknold- 
litigation, is well settled.” Nelson^ y., in ers as such can have upon it ; and courts 
Myers v, Fenn, 5 Wall. (U. S.) 207 ; Pom- will be astute to detect and defeat any 
ermr, Remedies (2d ed,), § 394. scheme or device which is calculated to 

The complainant may properly make withdraw this fund, or in any way to place 
every one a party who is a participator in it beyond the reach of creditors.” Cran- 
the fraud alleged: he has a right to do this dall w. Lincoln, 52 Conn. 73, 95. In this 
for purpose of discovery. Bank Littell case it was hdd that receivers of an in- 
< 5 ^ J^, 4 Cent. Rep. 868. solvent corporation could recover back the 

6. Poineroy, Remedies (2d ed.), § 347. money paid by the corporation for its own 

It has been held that the defendant is a stock. See Wood «/. Dummer, 3 Mason 

necessary party in a creditor’s bill to reach (C, C.), 308. 

a chose in action, — Miller v. Hall, 70 11 . Miller, in Sawyer v, Hoag, 17 

K.y.352? — and, m a receiver’s suit, to set Wall (U. S.) 6to, in which it was heM 
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A conspiracy to commit a felony is merged in the consummated 
act ; but a conspiracy to commit a misdemeanor, being only a mis- 
demeanor, is not merged in the consummated act ; ^ for on a simple 
charge of conspiracy, carrying the conspiracy into effect does not 
merge the offence charged into the greater offence ; but if the 
conspiracy is proven, the conviction follows, although the defend- 
ant might have been found guilty of the greater crime had he been 
charged with it.*^ 

9 . The Civil Remedy, — a. Actio7i for Damages, — Conspiracy 
being a misdemeanor, the parties affected may waive criminal 
prosecution, and bring an action for damages, where a personal 
injury has been sustained.® And an action may be maintained 
against a corporation for damages caused by, or resulting from, a 
conspiracy, as well as against an individual,^ 

A complaint alleging that the defendant company, in conspiracy 
with others, requested plaintiff’s customers not to purchase its 
oil, and threatened suits for infringement of patents which it 
falsely professed to own, is sufficient ; and charging the acts as 
being the acts of the company is sufficient, without averring that 
such acts were done by and through its agents.® 

1. State V, Murray, 15 Me, loo; State v, for holding that actions may not be inain- 
Mayberry, 48 Me. 21S; Commonwealth v, tained against them for conspiracy It is 
O’Brien, 66 Mass. (12 Cush.) 84; Common- well settled that the malice and wicked in- 
wealth V, Kingsbury, 5 Mass. 106; People tent needful to sustain such actions may be 
r', Mather, 4 Wend. (N. Y.) 229; s. c., 21 imputed to corporations.” 

Am. Dec. 122; White v. Fort, 3 Hawks By the great weight of modern authority, 
{N. C.), ajr; i Leach, Cr. Cas. 34; Com- a corporation may be liable even when a 
monwealth v. Walker, loS Mass. 309; fraudulent or malicious intent in fact is 
Commonwealth v, Bakeman, 105 Mass. 53; necessary to be proved, the fraud or malice 
Commonwealth 2^. Dean, 109 Mass. 349; of its authorized agents being imputable to 
Commonwealth v, Goodhue, 43 Mass. (2 the corporation, as in actions for fraudulent 
Mete.) 193; People v, Richards, i Mich, representations, — Reed z/. Home Savings 
216; S.C., 51 Am. Dec. 75; Commonwealth Bank, 130 Mass. 443; National Exchange 
McGowan, 2 Pars. Cas, (Pa.) 341 ; Com- Co. v. Drew, 2 Macq. 103 ; New Brunswick 
monwealth v. Drum, 36 Mass. {19 Pick.) &C. R. z/. Cony beare, 9 H. L. Cas. 711,738, 
4795 People V, Mather, 4 Wend. (N. Y.) 740; Barwick v, English Joint Stock Co., 
265 ; S.C., 21 Am. Dec. 122 ; State v, Noyes, L. R. 2 Ex. 259, — for libel, — Philadelphia, 
25 Vt. 415; Commonwealth v, Hartman, W. & B. R. R. v, Quiglev, 62 U. S. (2i 
5 Pa. St. 60. How.) 202 ; bk. 16, L. ed, 73 ; Whitfield v, 

2 . People Petheram (Mich.), 7 West Southeastern R., i E. B. & E. 115, — or for 

Rep. 592. malicious prosecution, — Goodspeed i). East 

3 . See Compromising offence.” Hamden Bank, 22 Conn. 530; Stove v, 

4 . Buffalo Lubricating Oil Co. v. Stand- Crocker, 41 Mass. (24 Pick.) 81 ; Ripley v. 
ard Oil Co., 42 Hun (N. Y.), 153 j s. c., McBarrow, 125 Mass. 272; Carter «/. Howe 
affirmed, 106 N. Y, 669; 8 Cent. Rep. Machine Co., 51 Md. 290 } Wheless z/. Sec- 
667 I Morton V, Metropolitan Life Ins, Co., ond Nat. Bank, i Baxt. (Tenn.) 469 ; Wil- 
34 Hun (N.y.), 366 ; S.C-, affirmed, 103 N.Y. Uams 7/. Planters’ Ins. Co., 5/ Miss, 759; 
045; Western News Co. 7'. Wilmarth, 33 Iron Mountain Bank v. Mercantile Bank, 4 
Kan. 510 j Krulevitz Eastern R. R. Co., Mo. App, 505 j Vance v, Erie R. Co., 32 
140 Mass. 573; s. c., 2 New Eng. Rep. 37; N, J, L. (3 Vr.) 334 ; Stewart v, Sonnebarn, 
Reed 7;. Home Savings Bank, 1 30 Mass. 443. 98U. S. (8 Otto) 187; bk. 25, L. ed. n6; 

HaJice and Wicked Xntent in Corpora- Copely v, Grover & Baker Co., 2 Wood**, 
tions. — In affirming the case of Buffalo C. C. 494; Mitchell z/. Jenkins, $ Barn. & 
Lubricating Oil Co. v. Standard Oil Co., Ad. 588? s. c., 2 Nev. & Man. 301 ; Walker 
supra^ the court say, ** If actions can be v. Southeastern Ry., L. R. 5 C. P. 640 ; 
maintained against corporations for mali- Edwards v. Midland Ry., L. R. 6 Q. B. 
dotis prosecution, libel, assault and battery, Dev. 287. 

and other torts, we can perceive no reason §. Lubricator Oil Co. v. Standard Oil 
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The charge of the conspiracy must show that damage resulted 
to the plaintiff from acts done in furtherance of it.^ No action 
lies for simply conspiring to do an unlawful act: the act itself^ 
and the resulting damages to the plaintiff, are the only ground o£ 
action.^ Where defendants do nothing unlawful, it is immaterial 
whether they conspire or not.® 

Where the conspiracy charged is one, though embracing within 
its scope many transactions, one suit is sufficient. ** 

Where a judgment has been procured by a conspiracy, the 
judgment must be reversed or set aside before an action for dam- 
ages lies.® Where a several judgment is rendered against one of 
defendants, it is unnecessary to determine whether complaint states 
a good cause against other defendants. Trespass on the case for 
conspiracy to defame and thereby injure another in his particular 
vocation or business, may be maintained whenever, in pursuance 
of such unlawful combination, means have been employed which 
tended to effectuate, or to a greater or less extent accomplished, 
the object of the conspiracy.® And a cause of action for a con- 
spiracy to cheat or defraud the intestate is for an injury to property 
right, and does not die with its owner.*^ 

Pendency of an action for conspiracy to defraud is not notice to 
one not a party thereto, of infirmity in the subject of the con- 
spiracy.® 

Fraudulently effecting an insurance on a fictitious cargo is a 
good defence to an action on the policy.® 

Where certain inhabitants of a county combined and conspired 
to prevent the collection of a tax, or to pay a judgment, and by 
threats to prevent such collection, an action lies against them.^® 

On the trial of a question whether there has been a combination 
between the debtor and one creditor to defraud the others, the 
judge charged, “A slight degree of collusion is sufficient to estab- 
lish fraud ; and the appellate court held that the use of the word 
‘'fraud,” as meaning a combination to defraud, was not error. 

b. Acts and Declarations as Evidence. — All acts and declarations 
performed or made for the purpose of carrying the unlawful design 
into effect, are accomplished after the existence of such design 

Co., 42 Hun (N. Y.), 153 ; s. c., affirmed, Co. v. Standard Oil Co., 42 Hun (N. Y.),. 
106 N. y. 669 ; 8 Cent. Rep. 667. 153 ; s. c., affirmed, 106 N, Y. 699; 8 Cent.. 

1 . Douglass 'Winslow, 52 N. Y. Super. Rep. 667. 

Ct. 439. 6. Wildee v, McKee, in Pa, St. 335? 

2 , Kimball v. Harman, 34 Md. 407. s. c„ 56 Am. Rep. 271. 

3 , McHenry v. Sneer, 56 Iowa, 649. 7 , Brackett v. Griswold, 103 N. Y. 425; 

4 . Northern Pac. R. Co. z'. Kindred, 14 s.c., 5 Cent.R^.35; aRev. Stat. i,p. 44<S. 

Fed. Rep. 77. 8. Zoller v. Riley, 100 N. Y. 102 j s. c., 

6. tJnreversedJudgmeat.— -Thus, where tCent. Rep. 8. 

B. procured a judgment against A. by in- 9 . Phoenix Ins. Co. v. Moog, 78 Ala. 
ducing C. to testify falsely, so long as the 284. 

judgment remains A. cannot maintain an 10 . Findlay McAllister, 113 U. S. 104; 
action for damages against them for con- bk. 28, L, ed. 930. 

spiracy. Stevens v. Rowe, 59 N, H. 578; 11 . Nusbaum z^.Loucheim (Pa.), i Cent* 

s. c , 47 Am. Rep* 231 ; Lubricating Oil Rep- 327, 
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At Common Law. 


CRIMINAL CONSPIRACY. 


The Civil Itenedjr, 


has been presumptively established.^ Vet, before such evidence 
can be admitted, the court must decide for itself that there is suffi. 
cient evidence privid facie to prove such combination, which the 
jury may nevertheless negative.^ 

In an action for trespass, the declarations of one conspirator 
are admissible to prove the conspiracy.® But to authorize the 
admission of acts and declarations as evidejice agminst the other 
conspirators, a proper predicate must be first laid by the intro- 
duction of evidence aliwidc, pHmd facie sufficient, in the opinions 
of the presiding judge, to establish the c.xistence of such con- 
spiracy ; as in the analogous case of agency, whore the acts or 
declarations of the agent are offered in evidence against the prin- 
cipal, and are only received when the fact of agency ha.s boon first 
primA facie established.'^ 

Where a combination is shown between assignor and assignee 
to defraud, the declarations of each, while acting in furtherance of 
the wrongful scheme, are competent against the (^ther, even when 
made without the knowledge of the other and in an action for 
enticing away plaintiff’s wife, declarations and conversations of 
defendant, during his absence, with her, are admissible as evidence 
against him.® Declarations of the father, in his son’s ab.scnce, that 
a bond was given to keep off creditors, are admissible.’^ 

At the hearing of the suit in equity against A. and B., con- 
spiring to defraud the plaintiff, no exception lies to the admission 
in evidence, in behalf of the plaintiff, of declarations of H. relat- 
ing to the conspiracy, if there is then evidence of the existence of 
the conspiracy, and the plaintiff offers to produce further evidence, 
although B. was not served with process, and has not appeared as 
a party defendant.^ 

c. Compromising Offence , — The law will permit a cmnpromise 
of all offences, though made subject of a criminal prosecution, for 
which offences the injured party might recover tlamages,® provided 
the rights of the public are preserved inviolate.*® But no misde- 
meanor can be compromised if it tend.s to the injury of the ctan- 
m unity at large. 


1 . Araer. Fur. Co. v. United States, 27 
U. S. (2 Pet.) 358, 364; bk, 7, L. ed, 450; 
Page V, Parker, 40 N. II. 47 ; Lee %k Lam- 
prey, 43 N. H. 13; Lincoln v. Claflin, 74 
U. S. (7 Wall.) 132 ; bk. 19, L. cd. 106. 

2 . Clayton v, Anshaving, 6 Rand. (Va ) 
2S5; United States v. Cole, 5 McL. C. C. 
JT3; Preston p. Bowers, 13 Ohio St. i; 
Kimmerle v, Geeting, 2 Grant (Pa,), 125; 
Price V, Jones, 4 Watts (Pa.), 8q. 

3 . Solomon v, Kirkwood, 55 Mich, 25(1 ; 
Amer. Fur. Co. p. United States, 27 U. S. 
(2 Pet.) 358 ; bk. 7, L. cd. 450; Preston p. 
Bowers, 13 Ohio St. 13 ; Cowles v. Coe, 2i 
Conn. 229; 2 Stark, Ey. 403 y i PhilL Ev. 
103. 

Phoenix ln». Co z/. Moog, 7$ Ala. 284 


5 . ('uvUt r, McCartney, 40 N. Y 226; 
Lee 7 \ Huntoun, Hoff. C'h, (M. V.) 453; 
Adams 7' Davitlsom lo N. V. 509; Nua«i 
r. Burrows, 91 U. S. (i Ot£i») 438; bk. 

i.. ed. 289. 

6 . Beeler v, \Vebl>, U 3 111. 43 O. 

7 . Ueilenbach r. Keiienbach, 1 Kawle 
(Pa.), 62. 

$. Bole p. Wooldrege, 142 Maas. 161. 
See Trespass. 

9 . Keir?'. Leeman,6Q. B.308; 2 Leach, 
C. 216. 

10 . kex 7'. Harcley, 14 Q. H 5291 Beeiey 
p, Wingfield, 11 East, 46? Baker v. Town* 
send, 7 Taunt, 422. 

U, Dwight 7. Ellsworth, 9 Up. Caii. 
Q. K. 540. 





Under Statute. 


CRIMINAL CONSPIRACY. U. S. Eevised Statute*. 


Where an offence is a personal tort, and there is no attempt to 
suppress the prosecution, it may be compromised.^ 

II, Under Statute, — i. Under the Revised Statutes of the United 
States, — As defined by the United States statute, criminal con- 
spiracy is an unlawful agreement to do some act which by some 
law of the United States has been made a crime.® The conspiracy 
exists when two or more persons agree together to do an unlaw- 
ful act, or to do some lawful act in an unlawful manner ; and the 
crime is complete when such combination is formed, and an ctct 
is done to further it.® An indictment under the federal statute 
which fails to state with certainty the acts relied on effecting the 
conspiracy, is defective.* 

1 . Stancel State, 50 Ga. 155. the design of the conspirators. United 

2 . J^e Wolf, 27 Fed. Rep. 600. States v. Boyden, i Low. C. C. 266; United 

The sections of the Revised Statutes States z/. Fehrenback, 2 Woods, C. C. 175; 

and Acts of Congress define offences which United States Dennee, 3 W oods, C. C. 47 ; 
are forbidden whether an act be a con- United States v, Sacia, 2 Fed. Rep. 7 54 ; 
spiracy or not. United States v, Watson, The Mussel Slough Case, 5 Fed. Rep. 680 ; 
17 Fed. Rep. 145. United States v. Sanches, 6 Fed. Rep. 715, 

8. United States v, Wootten, 29 Fed. United States Watson, 17 Fed. Rep. 145; 
Rep. 702. United States v, Gordon, 22 Fed. Rep. 250 ; 

4 . United States v, Watson, 17 Fed. In re Wolf, z-j Fed. Rep. 606; United 
Rep. T4S. States v, Frisbie, 28 Fed. Rep. 80S ; United 

Mvised Statutes, § 440 , — In an indict- States v, Donau, ii Blatchf. C. C. 168; 
ment for a conspiracy to commit an offence United States sy. Hirsch, 100 U. S. (10 
against the United States under Revised Otto) 33; bk. 25, L. ed. 539; United States 
Statutes, sec. 440, the conspiracy must be v, Britton, 108 U. S. (i Davis) 199; bk. 27, 
suflficiently charged : it cannot be aided by L. ed. 7^; United States v, Hammond, 2 
averments of acts done by one or more of Woods, C. C, 197. 

the conspirators. United States v, Brit- Post-Office; using Mail to defraud ; Be- 
ton, 108 U. S. 199; bk. 27, L. ed. 703, vised Statutes, § 6480 . — The elements in 
Under Section 8169 United States Re- the offence of using the mail for the pur- 
vised Statutes, every officer or agent, ap- pose of defrauding, created by Revised 
pointed and acting under the autWity of Statutes of the United States, § 5480, are 
any revenue law of the United States, con- (i) the devising, or intending to devise, a 
spiring or colluding with any other jierson scheme or artifice to defraud; (2) the open- 
to defraud the United States, is guilty of ing, or intending to open, correspondence 
a misdemeanor. United States v. Me- or communication with some other person, 
Donald, 3 Dill. C. C. 543; United States or inciting such person to open correspond- 
V, McKee, 3 Dill. C. C. 546; United States ence, by means of the post-office depart- 
V, Babcock, 3 Dill. C. C. 566. ment, with the one devising the scheme ; 

Bovised Statutes, § 5336 , — A conspiracy and (3) in pursuance of the scheme, putting 
to drive the Chinese out of the country, or a letter or packet in the mail, or taking one 
to maltreat or to intimidate them, is /r/W out. United States v, Wootten, 29 Fed. 
facie a conspiracy to prevent or hinder the Rep. 703, 

operation of a law of the United States. It is not fraudulent, within the meaning 
Revised Statutes, § 5336; /;/ Grand Jury, of the statute, if one, not in solvent cir- 
26 Fed, Rep. 749; In re Baldwin, 27 Fed, cumstances, should seek credit, or order 
Rep. 187; Baldwin v. Franks, 120 U, S. goods without the present means of pay- 
678 ; bk. 30, L. ed. 766. ing for them ; nor would it come within 

Revised Statutes, § 5364 . — Under sec- the meaning of the statute if one had 
lion 5364 United States Revised Statutes, ordered goods, and afterwards devised a 
a conspiracy to cast away a vessel is made purpose of escaping from paying for them, 
an indictable offence. United States v. United States v, Wootten, 29 Fed. Rep. 
Cole, 5 McL. C. C. 513 ; United States v. 702. 

Hand, 6 McL. C, C. 274. Revised Statutes, § 6506 , — Section 5506 

Revised Statutes, § 5440 . — All parties of the Revised Statutes of the United 
to a conspiracy to defraud the United States States punishes by fine and imprisonment 
under section 5440 are liable to a penalty, a conspiracy to prevent citizen.^ from 
if any one di)es any act in furtherance of voting. United States v, Ree^e, 93 U. b. 
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TTsder Statute. 


CRIMINAL CONSPIRACY, trader State Statutes. 


2. Under State Statutes.— common-law offence is not 
abolished by statute.^ 

(2 Otto) 214; bk. 23, L. ed. 563; United not indictable. United States r'. Payne, 
States 2^. Cruikshank, 92 U. S. (2 Otto) 22 Fed Rep. 426. 


5427'bkV23/LVed. 5S8;" Seeley ^ 2 1 . State Norton, 23 N J. L. (3 Zab.) 

^^Revised Stat^tes, §§ 5506 , 6508 , 5520 .— Alabama. — U nder the Alabama stat- 
An indictment charging a conspiiacy to utes any two or more persons conspirii^g 
intimidate a citizen of African blood in together to commit a misdemeanor, and 
the exercise of his right to vote ; and in the doing some act to carry into effect iheir 
exercise of his rights, and beating and purposes, are each guilty of the offence, as 
wounding him, is good under Revised Stat- a conspiracy to forge, or uttei a forged in- 
utes. §§ qwd 5 <;o8, 5520. Ex parte Yar- strument. Scully v. State, 39 Ala. 240; 
borough, no U. S, 651 ; bk. 28, L. ed. 274. Cleveland v. State, 34 Ala. 254 ; State 
Aliens, — In section 5508, Revised Stat- Murphy, 6 Ala. 765; s. c., 41 Am. Dec. 79. 
utes, to punish conspiracies against the In Connecticut. — The offence is corn- 
free exercise or enjoyment by any citizen mitted when to the intention to conspire is 
of any right or privilege under the Con- added the actual agreement. State v. Clid- 
stitution or laws of the United States, den, 55 Conn. 46; s. c., 3 New Eng. Rep. 
the word citizen does not include aliens 849. See United States v. Donau, u 
or mere residents or inhabitants. Baldwin Blatchf. C. C. 168. 

V. Franks, 120 U. S. 678; bk. 30, L. ed. lu Indiana. — For discussions of the pro- 
755. visions of the statutes of Indiana t elating 

Infamous Crimes. — As defined by United to indictment for conspiracy, Landringham 
States Revised Statutes, § 5508, conspiracy v. State, 49 Ind. 186; State v, McKiiistry, 
is an infamous crime, and must be prose- 50 Ind. 465 

cuted by indictment. United States v. But- The provisions of the Federal Con.stitu- 
ler, 4 Hughes, C. C. 512. tion respecting the presentment of charges 

But a conspiracy to make counterfeit for felony, and the mode of trial, do not 
coin has been held not to be an infamous apply to prosecutions under the law.s of the 
crime within the meaning of the statute. States. State Bo.swell, 104 Ind. 5^1; 
United States v. Burgess, 3 McCraiy, s. c., 2 West Rej). 726. 

C, C. 278. Iowa, — Under the Iowa .statutes, 

Revised Statutes, § 6519 . — To punish a criminal conspiracy is made indictalile. 
conspiracy to deprive persons of the State v. Flynn, 28 Iowa, 26; State s . l*ot- 
equal protection of the laws, or of equal ter, 28 Iowa, 554; State r. Stevens, 30 
privileges or immunities, is unconstitutional Iowa, -^91; Slater', Savoye, 48 Iowa, 562. 
as toils operation within a State, even lu lHaiue. — In Maine, conspiracy is de- 
though the conspiracy be to deprive one fined by statute. .State r'. Murray, *15 Me. 
of his rights under the Constitution, laws, 102; State r*. Ripley, 31 Me. 38S; Staters 
or treaties of the United States. Baldwin Mayberry, 48 Me. 235; State r». Bartlett, 
r'. Franks, I20 U. S. 678 j bk. 30, L, ed. 766. 30 Me. 135 ; State t >.' Roberts, 34 Me. 321 ; 

And so it has been held that a conspiracy State Cl.irv, 64 M e. 370. 

directly or indirectly to deprive any per- la Michigan. — 'rhe'Klichigan .statute re- 
son of the equal protection of the laws, lating to conspiracies was oidained to pro- 
or equal privileges or immunities under tect the Intsincss interests of the citizens 
the laws, is punishable by a fine. Revised from such combinations. It doe.s not re* 
Statutes, § 5519; Ee Baldwin, 27 Fed. Rep. quire malice to be shown agaiu.st the owner 
1S7 ; United States 2/. Harris, 106 U. S. of the business disturl>ed« or hts property, 

( 16 Otto) 629; bk, 27, L. ed. 2^. in the same sense as does the common law 

Indians t Revised Statutes, § 5440 . — Two incases ot malicious mischief. People ?'» 
Indians may be indicted in the Indian Petheram (Mich.), 7 West. Hep. 592. 
country for conspiracy to commit offence.s An information charging a mere conspir- 
against the United States under Revised acy to obstruct and impecie the business of 
Statutes, § 5440. /u re Wolf, 27 Fed. a manufacturing company, but combining 
Rep. . unlawfully to do so by certain acts and 

Settlers on PuDUc Lands. — A conspiracy means (describing them), but which no- 
to deprive a settler upon public lands where alleges that any of these acts were 
of his right to make a settlement, is a actually committed by the defendants, but 
crime under the Revised Statutes. United simply that they conspired to commit them, 
States V. Waddell, 16 Fed. Kep. 221. charges only the offence of conspiracy under 
But a conspiracy to make a settlement on Rev, Stat § 0275; People p. Petheram 
Indian lands, and to return to the Indian (Mich.), 7 West Kep. soar, 
country, after being removed therefrom, is la Klistmri. — In Missouri, a party is 
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Subjects of Conspiracy, CRIMINAL CONSPIRACY. 


Criminal Object. 


m. Subjects of Conspiracy. — A. Where the Object to be attahied 
is Criminal. — i. To commit a Criminal Act . — A conspiracy to 
commit a felony is indictable : as to commit an abortion/ or bigamy 
or incest,® or arson, ^ or burglary,^ or forgery,® or larceny,® or 
murder,*^ or rape,® or robbery,® or treason.^® 

A conspiracy to commit an offence made a felony by statute is 
indictable. 

A conspiracy to commit any crime is an indictable offence : 


held guilty of a misdemeanor for a criminal 6o Ind. 308; Miller v. Commonwealth, 78 
conspiracy. State v. Ross, 29 Mo. 32; Ky. 15; Clinton v. Estes, 20 Ark 216; 
State V. Daubert, 42 Mo. 239. State v. Wilson, 30 Conn. 500; Reid v. 

In New Jersey.— In New Jersey the State, 20 Ga. 681; State v. Sterling, 34 
agreement must be followed by some act Iowa, 443; State v. Dean, 13 Ired. (N. C ) 
done to effect the object by one or more of L. 63. 

the parties to the agreement. State v. 7 . Spies v. People (The Anarchists’ 
Rickey, 9 N. J. L. (4 Halst.), 293; State v. Case), 122 III. i ; s. c., 10 West. Rep, 701 ; 
Norton, 23 N. J. L. (3 Zab.) 33; Johnson Frank v. State, 27 Ala. 37 ; Glory v. State, 
t'. State, 26 N. j. L. (3 Dutch.) 313 ; State 13 Ark. 236; People v. Woody, 45 Cal. 
2^. Donaldson, 32 N. J. L. (3 Vroom) 151; 289; Peoples'. Geiger, 49 Cal. 643; People 
State Young, 37 N. J. L. (8 Vroom) 184; v. Leith, 52 Cal. 251 ; State Allen, 47 
Stewart v. Johnson, 18 N. J. L. (3 Harr.) Conn. 121; Brennan People, 111 . 511 ; 
90 Lamb v. People, 96 111 . 73; Williams v. 

In New York. — By the Revised Statutes State, 47 Ind. 568 : Jones v. State, 64 Ind. 
of New York, conspiracies are specifically 475; VValton v. State, 88 Ind. 9; Archer 
defined. March z'. People, 7 Barb. (N. Y.) State, 106 ind. 426; State Nash, 7 Iowa, 
393 ; People V. Chase, 16 Barb. (N. Y.) 495 ; 347 ; State v. Winner, 17 Kans. 305 , Cum- 
Pepper v. Haight, 20 Barb. {N. Y.) 438; mins z/. Commonwealth, 8 1 Ky. 465; State 
Adams v. People, 9 Hun (N. Y.), 89; v. Ford, 37 La. An. 443; Commonwealth 
Hooker v. Vandewater, 4 Denio (N. Y.), z/. Crownmshield, 27 Mass. (10 Pick.) 497 ; 
353; People V. Seaman, 5 Denio (N. Y.), Carrington v. People, 6 Park. Cr. Rep. 
413 ; People v. Fisher, 14 Wend. (N. Y.) (N. Y.) 336; State v. Tom, 2 Dev. (N. Cf.) 
15; Priest Cummingjs, 20 Wend. (N, Y.) L. 569; State v. George, 7 Ired. (N. C.) 
353; Hamilton v. Wright, 37 N. Y. 508; L. 321; Rufer v. State, 25 Ohio St 
People V. Brady, 56 N. Y. 190; People v. 465, 

Powell, 63 N. Y. 88. If A. and B. have a quarrel with C., and 

In North Carolina. — A conspiracy to C. approaches them, and A. commands C. 
abduct children is made indictable by stat- to halt or he will shoot him, and B. then 
ute. State v, Sullivan, 85 N. C. 506. shoots C., the circumstances do not neces- 

Or a conspiracy to destroy State govern- sarily import a common criminal intent be- 
ment by any means. State v. Jackson, 82 tween A. and B. to kill C. so as to make 
N. C. 505, A. guilty. People z/. Leith, 52 Cal. 251. 

In Pennsylvania. — An indictment lies 8. State z/. Shields, 45 Conn. 256; State 
under the Pennsylvania statute for a con- v. Trice, 88 N. C. 627. 
spiracy to lay out townships under powers 9 . Landringham v. State, 49 Ind. 186; 
usurped from the State. Act Apr. 1 1, 1795. People v. Poole, 27 Cal. 572 ; State v. Ster- 
Commomvealth v. Franklin, 4 U. S. (4 ling, 34 Iowa, 443; Lisle z/. Commonwealth, 
Dali.) 25s; bk. I, L. ed. 823. 82 Ky. 250; State v. Heyward, 2 Nott & 

1 . R. V. Banks, 12 Cox, C. C. 393; So- McC. (S. C.) 312. 

lander v. People, 2 Colo. 48 ; Common- Even though it was the intention of one 
wealth V. Demain, Bright (Pa.), 441. of the conspirators to convict the robber, 

2 . Shannon v. Commonwealth, 14 Pa. St. Rex v. McDonald, i Leach, 45. 

226; Miles V. State, 58 Ala. 390. To compel a person to sign a check, and 

3 . State V. Chapin, 17 Ark. 561. then take it from him 1 ^ force, is robbery. 

4 . Brown v. State, 2 Tex. App. 115; People z'. Richards, 67 Cal. 412. 

Mason v. State, 32 Ark. 238; State w. Rid- 10 . Commonwealth Blackburn, i Duval 

ley, 48 Iowa, 370 ; Scudder v. State, 62 Ind. (Kv-), 4. 

13 ; Rex V. Pollman, 2 Camp. 229. il. State z/. McKinstry, 50 Ind. 465 ; State 

6, Card v. State, 109 Ind. 415; s. c., 7 v, Murrav, 15 Me. too; Commonwealth z/. 
West. Rep. 8r, O’Brien, '66 Mass. ( 12 Cush.) 84. 

8. Lawson z/. State, 32 Ark. aao; State 12 . R, v. Bunn, 12 Cox, C. C.3t6s Rex 
t/, Grady, 34 Conn. 118; Neville v. State, v, Pollman, 2 Camp. 229. 
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Subjects of Conspiracy. CRIMll^AL COJVSRIRACi. tJnlawful Object, 

SO is a conspiracy to commit a misdemeanor,^ as bigamy or incest,* 
or to kidnap.* 

B. Where the Object to be attained is Illegal or Unlaivfnl,— 
I. To commit an Illegal or Unlawful Act — It is not necessary, in 
order to constitute a conspiracy, that the acts agreed to be done 
be acts which, if done, would be criminal. It is enough if the 
acts agreed to be done, although not criminal, are wrongful j that 
is, that they amount to a civil wrong.^ 

Immoral acts and indictable cheats are subjects of conspiracy, 
and may be punished as crimes.® 

Many acts are said to be unlawful which would not be the 
subject of criminal conspiracy- Other acts are unlawful because 
they are in violation of the criminal law, or some penal statute. 
If the ends or the means are criminal in themselves, or contrary 
to some penal statute, the conspiracy is clearly an offence.® 
Whatever may be the doctrine of the early cases, the later 
and better-considered American cases hold that an agreement and 
combination is not criminal unless it be for acts or omissions, 
either as ends or means, and which would be criminal as apart 
from the agreement.*^ 

In conspiracy the unlawful thing proposed, whether as a means 
or an end, need not be such as would be indictable if proposed, or 
even done, by a single individual.® 


1 . State e/. Murray, 15 Me. too; State z'. v, Rowley, 12 Conn. loi ; Whart C. L. 
Mayberry, 48 Me. 218 ; Commonwealth v, (9th ed ) § 1338. 

Kingsbury, 5 Mass. 106; People Mather, 7 . Commonwealth v. Hunt, 45 Mass. 
4 Wend. (N. Y.) 229; s- c., 21 Am. Dea (4 Mete.) iii, 324; s. c., 38 Am. Dec. 346; 
122; White z/. Fort, 3 Hawks (N. C.), 251 ; Commonwealth v. Eastman, 55 Mass, (i 
1 Lead. Cr. Cas. 34, Cush.) 189; s. c., 48 Am. Dec. 596; Com- 

2 . Shannon ?/. Commonwealth, 14 Pa. St. monwealth v. Shedd, 61 Mass. (7 Cush.) 

226 ; Miles v. State, 58 Ala. 390. 514; State v. Rickey, 9 N. J. L. (4 Halst.) 

3 . Ex parte Blossom, 10 Low. Can. L. 293; State Straw, 42 N. H. 393; State 

J ur 30. V. Stevens, 30 Iowa, 392 ; State 7/ Jones, 

4 . Reg. a^. Warburton, L. R. i C. C. 273. 13 Iowa, 269; State v Potter, 28 Iowa, 
To constitute an indictable conspiracy, it 554; Alderman v. People, 4 Mich. 414; s. 

is not necessary that the act to be done c., ^ Am. Dec. 32T ; 3 Grcenlf, Ev. (Redf. 
should be of itself an indictable offence, — ed.) 79, § 90 a. 

State z'. Buchanan, 5 Har. & J, (Md.) 317, 8, State v. Simpson, i Dev. (N. C.) L. 

362, a leading case, — nor that it should be 504 ; 2 Bish. Cr. L. (7th ed.) 31SX. 
such as to lay the foundation of an action Thus, a conspiracy to commit an act may 

for damages when done. State v. Donald- be indictable, although the act committed 
son, 32 N. J, L. (3 Vr.) 151. by a single person is not Indictable. Com- 

5 . State V. Rowley, 12 Conn. loi; Reg- monwealth tj. Manley, 29 Mass, (12 Pick.) 

V. Howlands, 2 Denison, 364; s c, 17 Q. 173; State v. Straw, 42 N. H. 393; Rex v, 
B. 671 ; Reg. S' Carlisle, Dears. 337. Turner, 13 East, 228; Reg. v. Warburton, 

ftuasi-Criittinal Acts. -^Incases of quasi- L. R. i C. C. 274; s. c,, 12 Cox, C. C. 
criminal acts, it is not essential that the 584; States/ Rowley, 12 Conn. loi. 
means employed should be per se the The unlawful thing agreed to be done 
ground of the indictment. State v. Burn- must either be such as would be indictable 
N. H- 396 if performed by one alone, or of a nature 

6. ^ate a/. Glidden, 55 Conn. 46; s. c., 3 particularly adapted to injure the public. 

New Eng, Rep. 849 or some individual, by reason of the com- 

pany acts which, if done by an indi* bination. State z/. Murphy, 6 Ala 765 ; 

vidual, are not indictable criminally, when s. c„4i Am. Dec. 79; State v. Rowlev, is 
done in pursuance of a conspiracy between Conn. loi ; State v, Glidden, 55 Conn. 46; 
two or more persons are indictable. State s. c., 3 New Eng. Rep. S49 ; Smith®/. People, 



Subjects of Conspiracy. CRIMINAL CONSPIRACY* Acts against Law, etc. 

2. Acts against Laiv and Social Order . — The intention of any 
number of men acting separately, so long as they do nothing, is not 
a crime of which the law will take cognizance : but when several 
men form the intent and come together, and agree to carry it 
into execution, the case is changed. The combination becomes 
dangerous, and subversive of the rights of others ; and the law 
wisely says it is a crime.^ And all conspiracies to ‘‘excite dis- 
affection are indictable at common law.® 

a. A7iarchy. — Anarchy is the absence of government : it is a 
state of society where there is no law or supreme power. If the 
conspiracy had for its object the destruction of the law and the 
government, and of the police and militia as the representatives 


of the law and the government, i 
about of practical anarchy.^ 

25 111. 17 ; s. c., 6 Am. Dec. 780; Heaps 
V. Dunham, 95 111. 583 ; State v. Potter, 28 
Iowa, 556 ; State v. Mayberry, 48 Me. 218; 
State V. Bartlett, 30 Me. 132, 134; State r'. 
Hewett, 31 Me. 396; Commonwealth v. 
Hunt, 45 Mass. (4 Mete ) 1 1 1 ; s. c., 38 Am. 
Dec. 346; Alderman v. People, 4 Mich. 
414; s. c., 79 Am. Dec 321 ; State Burn- 
ham, 15 N. H. 394, 396; Commonwealth t'. 
Bliss, 12 Phila. (Pa.) 580; Commonwealth 
V* Ridgeway, 2 Ashm. (Pa.) 247 ; Mifflin v. 
Commonwealth, 5 Watts & S. (Pa.) 461; 
s. c., 40 Am. Dec. 527; United States 
V. Watson, 17 Fed. Rep. 145; s. c., 4 
Cr. L, Mag. 391 ; Reg. v. Vincent, 9 Car. 
& P. 109; Reg. V. Bunn, 12 Cox, C. C. 
3*6. 

1. State?'. Glidden, 55 Conn. 46; s. c., 
3 New Eng. Rep. 849. 

2. Spies V. People (The Anarchists’ Case), 
122 111. I ; s. c., lo West. Rep. 701 ; Reg. v. 
Vincent, 9 Car. & P. 91 ; Reg. v. Shellard, 
9 Car. P. 277 ; Rex v. Hunt, 3 Barn. & 
Aid. 566; Russ. Cr. 68r. 

To stir up Strife. — A conspiracy to stir 
up jealousies, hatred, and ill will between 
different classes of citizens is unlawful, — 
O’Connell v. Rex, ii Clark & F. 155, — or 
to induce others to violate the laws. Ha- 
zen V. Commonwealth, 23 Pa, St, 355; 
Commonwealth v. KostenBander (Pa ), 3 
Cent. Rep. 632. 

Test of Crunmality. — The influence of 
an act upon society^ determines whether it 
is a criminal conspiracy to combine to ac- 
complish it, and not whether the act itself 
is criminally punishable. Smith v. People, 
25 111. 17, 24; s. c., 76 Am. Dec, 780. 

The acts of all the public meetings 
throughout the land looking to, and provid- 
ing for, coercive means, no matter in what 
form, or through what channels applied, are 
criminal ; and all those participating in 
them must be subject to the very severe 
penalties denounced by the statute. In re 
Baldwin, 27 Fed. Rep. 193. 


had for its object the bringing 


8. Spies V. People (The Anarchists’ Case), 
122 111. I ; s. c., 10 West. Rep. 701. 

“International Arbeiter Association.” — 
An organization known as the ** Interna- 
tional Workingmen’s Association,” or the 
“ International Arbeiter Association,” gen- 
erally called the ** Internationals,” and des- 
ignated for brevity as the “I. A. A.,” 
which' urges that the present system of 
property ownership should be destroy ed by 
force, through the crimes of robbery," theft, 
and murder, and the destruction of the ex- 
isting system of social order, and of all the 
laws and institutions upon which the sys- 
tem is based, and organized into “ sections ” 
or groups, armed with Sfjringfield rifles, 
and publishing newspapers in the German 
and English languages, inciting the work- 
ingmen to revolution against the present 
system of social order, and advising them 
to arm, and provide themselves with dyna- 
mite bombs, for the purpose of mui dering 
the police and militia, is an unlawful con- 
spiracy. Spies V. People (The Anarchists’ 
Case), 122 111. I ; s. c., 10 West. Rep. 701. 

Armed Groups. — The arming and drill- 
ing of groups is in violation of the militia- 
law of the State, which prohibits such or- 
ganizations without compliance with the 
provisions of the statute. And whether or 
not the defendants were Anarchists, maybe 
a proper circumstance to be considered to 
show what connection they had with the 
conspiracy, and their purposes in joining 
it. Spies V. People (The Anarchists’ Case), 
122 111. I ; s. c., 10 West. Rep, 701. 

The design of the organization to bring 
about a ” social revolution,” meaning the 
bringing about a state of society in which all 
property should be held in common, and to 
this end to make war upon the police and 
militia as representatives of law and order, 
was unlawful. Spies •v. People (The Anar- 
chists’ Case), 122 111. I ; s. c., 10 West. Rep. 
70T. 

Denouncing Police. — Where the purpose 
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Bubjoots of Conspiracy. COI'^SPIR.A.CY* Acts ag^ainst Justice. 

3. Acts against Public Justice. — Kve^ confederation tending 
to interfere with, or obstruct or pervert, the course of public jus- 
tice, is criminal conspiracy ; ^ as by abuse of legal process, so as 
to enforce the payment of money known not to be due.® And to 
pervert public justice by the suppression or fabrication of evi- 
dence, is indictable,® as where several persons hire one to go to 
another State to testify falsely ; * or to make false charges and 
accusations ; ® or to procure an acquittance by bribery ; ® or to 
charge one with crime, though no process be obtained ; ’ or to pro- 
cure criminal process for improper purposes,® and in such case 
the officer, prosecutor, and all others concerned, arc liable ; ® or to 
hinder an officer in the discharge of his duties ; or to decoy 
one into the jurisdiction;^^ or to suppress competition at public 
sales or to commit a prison breach.*® 

4. Acts against the Public Peace. — Combinations against law, 
or against individuals, are always dangerous to public peace and 
public security.** 


the meeting called by the association 
was to denounce the acts of the police 
while in performance of their duty on the 
day previous, such purpose was unlawful ; 
and the plan adopted at the meeting of the 
«night previous was an unlawful conspiracy. 
Spies V. People (The Anarchists’ Case), 
S22 III. I ; s. c , 10 West Rep. 701. 

“ Social Revolution.” — Where the time 
was definitely fixed for the inauguration of 
the “social revolution,” and practical meas- 
ures in the work of preparation were taken 
by the association, and books and publica- 
tions were freely circulated among the 
groups of the association, instructing them 
in the mode of preparing and using dyna- 
mite, the jury were warranted in finding 
that the bomb which e.xploded at the meet- 
ing was made by one of the defendants in 
furtherance of the conspiracy. Spies v. 
People (The Anarchists’ Case), 122 III. i ; 
s. c., 10 West. Rep. 701. 

1 . State V. McKinstry, 50 Ind. 465; State 
V* De Witt, 2 Hill (S. C.), 282 ; s. c., 27 Am. 
Dec, 371; Commonwealth v, Douglas, 46 
Mass. (5 Mete.) 241 ; State v. Norton, 23 
N. J. L. (3 Zab.) 33; People v, Washburn, 
10 Johns, (N. y.) 160; Commonwealth v, 
McLean, 2 Pars, Cas. (Pa.) 367; State v» 
Noyes, 25 "Vt. 41^ State v, Keyes, 8 Vt. 
57; s. c,, 30 Am. Dec, 450; State v, Car- 
i>enter, 20 Vt. 9; United States v, Staats, 8 
llowe (U.S.), 41 ; bk. 12, L. ed, 976; R. v, 
Mawbey,6 T. R 619 ; R. JolliSe, 4 T. R. 
285; K, V, Thompson, 16 Q. B. 832: 20 
L. J* M, C. 183? R. MacDaniel, x Leach, 
C. C. 145 Claridge v* Hare, 14 Ves* 65; 
Bushell V, Barrett, Ry. Si: M. 434; s. c., i 
Saund. 300; 1 Hawk. P. C. 2r, § 15; Post. 
130, 

R. V. Taylor, 15 Cox, C. Cw 265. 


8, State z>. De Witt, 2 Plill (S. C.), 282; 
Rex V, Steventon, 2 East, 362; Rex zu 
Mawbey, 6 T. R. 619; Rex v, Johnson, 2 
Show, i; 3 Russ. Cr. (9th ed.) tty; i 
Whart. C. L. (8th ed.) § 1342; 2 Bish. C. 
L. (6th ed ) § 186. 

4 . See 3 Russ. Cr. (9th ed.) 117. But 
see State v. McKinstry, 50 Ind. 465. 

6, Slotner 7/. People, 25 111 . 70; s. c., 76 
Am. Dec. 786; State v, Buchanan, 5 Har. 
& J. (Md.) 3x7 ; Commonwealth r/. Tinbetts, 
2 Mass. 536; Johnson z'. State, 26 N. J. L. 
(2 Dutch.) 313; Elkin zi. People, 28 N. Y* 
177; Lambert zf. People, 9 Cow. (N, Y.) 
599; Commonw*ealth z> McLean, 2 Pars. 
Cas. (Pa.) 367; Hood z\ Palm, 8 Pa. St. 
237; Rex V. Sprague, 2 Burr. 093; Rex zu 
Best, I Salk. 174; Reg. v. Best, 2 Ld. 
Raym. 1167; Child z\ Noith, 1 Keble, 
203; Rex zu Timberly, i Keble, 254, 264; 
Rex z\ McDaniel, i Leach, C. C, 45. See 
also Post. 130; I Hawk. P. C. 72; z Russ. 
Cr. 683; 2 Bish. Cr. L. (6th ed.) §§ 169, 
240. 

6. State zf. McKinstry, 50 Ind. 465; State 
7/. De Witt, 2 Hill (S. C,), 282 ; s. c, 27 Am. 
Dec. 371; Rex 7/. Mawbey, 6 Term Rep. 
619. 

7 . Commonwealth zu Tibbetts, 2 Mass. 

536* 

8. Slomer z'. People, 25 III, 70 j s. c., 76 
Am. Dec. 786. 

8. Slomer 7/. People, 25 111 , 70; s. 76 
Am Dec. 7S6. 

10. State 7'. Noyes, 25 Vt 415. 

11 . Phelps V, Goddard, i Tyler (2 Vt), 
60 ; 8. c., 4 Am. Dec. 720 ; Cook v. Brown* 
12s Hass. 503. 

18 , Levi zi, Levi, 6 Car. St P. 239. 

18 , State p, Murray, 15 Me. lOOw 
14 , State V, Burnham, 15 N% H. 396. 
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Subjects of Conspiracy* CRIMINAL C ONSPIRA C K 


To extort. 


though the means of affecting it have not been determined.^ 
A conspiracy to defraud need not be by means of any token, 
written or similar device, and it may be by acts, without spoken 
words.® , 

6. To extort. — A conspiracy to extort money is per se an 
offence at common law ; ® as to charge one falsely for the purpose 
of extortion,* whether the offence charged is criminal or not,^ or 
whether the party charged be guilty or not.® 

A conspiracy to charge an innocent person with an offence is 
indictable.'*' It is immaterial whether the charge be true or false, 
successful or unsuccessful, if any of the means resorted to be 
unlawful.® A conspiracy to cause one person to accuse another 

1 . Rex V. Gill, 2 Barn. & Aid. 204. notes is indictable at common law, — Clary 

2 . People V. Clark, 10 Mich. 310. v. Commonwealth, 4 Pa. St. 210 ; Common- 

Cheating. — So an agreement to cheat is wealth v, McGowan, 2 Pars, Cas. (Pa.) 341 ; 

a conspiracy, the cheating being but an ag- — so also is a conspiracy to obtain choses 
gravation. State v. Murphy, o Ala. 765; m actwn by fraud, — Lambert People, 9 
s. c., 41 Am. Dec. 79; Commonwealth v. Cow. (N. Y.) 578, — or to obtain mopcy by 
Davis, 9 Mass. 41 5. filing a fraudulent bond, — Commonwealth 

Agreement to defraud. — An agreement v. Gallagher, 2 Clark (Pa.), 297, — or to ex- 
to defraud any person, class, company, or tort money by charging a person with an 
corporation, constitutes a conspiracy, — offence or a scandal, — Commonwealth 7/. 
Reg. V. Orbell, 6 Mod. 42. See 3 Russ. Wood, 7 Bost L. R. 58 ; Rex v. Holling- 
Cr. (9th ed.) 126; — or an agreement by a berry, 4 Barn. & C. 329, — or to fraudulently 
bank clerk and another to cheat the bank, induce a broker to advance money. Com- 

— Commonwealth v. Foering, Brightly monwealth Wrigley, 6Phila. (Pa,) 169. 
(Pa.), 315, — or to defraud a bank, and Spurious Goods. — To make spurious 
thereby impair the circulation of itssecuri- goods with intent to sell them as genuine, 
ties, — State 7/. Norton, 23 N. J. L. (3 Zab.) although no sale be made, Common- 
33; State V. Buchanan, 5 Har. & J. (Md.) wealth v. Hunt, 45 Mass. (4 Mete.) i n ; s. c., 
317; contra^ State v. Rickey, 9 N.J. L. (4 38 Am. Dec. 340, — or to manufacture a 
Halst.) 293, — or to defraud creditors, — base and spurious article of merchandise 
State v. Simons, 4 Strob. (S. C.) L. 266; with a fraudulent intent to sell the same as 
Johnson v. Davis, 7 Tex. 173; Whitman v. genuine, — Commonwealth?:/. Judd, 2 Mass. 
Spencer, 2 R. L 124; Hall v. Eaton, 25 Vt. 329 ; s. c., 3 Am. Dec. 54; — or by manu- 
458 ; Reg, V. Peck, 9 Ad. & E. 686 ; People facturing spurious indigo, intending to sell 
7'. Underwood, t6 Wend. (N. Y.) 546, — or it as good, — Commonwealth v. Judd, 2 
to dispose of goods in contemplation of Mass. 329; s. c., 3 Am. Dec. 54; — or to 
bankruptcy, — Reg. v. Hall, i Fost. & F. destroy a will to defraud devisees. State 
33, — even if no adjudication of bankruptcy v. De Witt, 2 Hill (S, C.), 282. 

has taken place. Heymann v. Reg., L. R. Cheating at Cards. — A conspiracy to 

8 Q. B. 103 ; V. , 13 Cox, cheat at cards is indictable. State v. 

383. See United States v. Bayer, 4 Dill. Younger, i Dev. (N. C.) L. 357; i Hawk. 
C. C. 407. P. C. 446, § 2. 

An indictment lies for a con.<^piracy to 3 . State 7/. Shooter, 8 Rich. (S.C.) L, 72; 
defraud an individual out of goods and Rex v. HoHingberry, 6 l>ow. & R. 345; 
merchandise, — Commonwealth v. Ward, i s. c., 4 B. & C. 329. See State v. Stewart, 
Maes. 473 ; — or to obtain goods by pur- 59 Vt. 273 ; s. c., 7 West. Rep. 768 and 
chaee, with no expectation of paying for note. 

them, — Commonwealth v. Eastman, 55 4 . Rex v. Rispal, 1: W. Bl. 386; s. c., 3 

Mass. ( I Cush.) 189 - s.c., 48 Am. Dec. 5^, Burr. 1320. 

— or by representations of solvency of a 5 . Rex v. Rispal, 3 Burr. 1320; s. c., 1 
])ank or merchant. Reg. v. Esdaile, i W. Bl. 386. 

^^** ^^* 8' Rex V. Hollingberry, 4 Barn. & C. 

To cheat by Bank Botes. — An indict- 329; s. c., 2 Lead. C* C. 34. 
meat lies for a conspiracy to cheat by bank 7 . Reg. v. Best, 2 La Raym. 1*67; 1 
n^otes,— Twitchell v. Commonwealth, 9 Salk. 174; 3 Russ. Cr. (5tb ed.) III. 

Fa. St 21 1 ; Clary v. Commonwealth, 4 8. Rex v. Hollingberry, 4 Barn- & C. 

Pa. St 210 ; State v. Van Hart, 17 N.J. L. 329; i Hawk. F, C. 72, § 7 ; 3 Russ, Cr. 
{2 Harr.) 327, — for to make false or illegal r 12, 
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Subjects of Conspiracy. CRIMINAL CONSPIRACY. 


TTnlawful Means. 


person falsely of the theft of a bank note, as a means to extort 
money, is indictable.^ 

Making a false oath is a sufficient overt act on a charge of con- 
spiracy to extort by false charges of fraudulently obtaining goods.^ 

It is an indictable conspiracy to extort a deed,® or to obtain 
money as a reward for an appointment to an office.'* 

C. Whei'e the Object is not Criminal or Unlawful^ but the Means 
employed ai^e Illegal or Unlawful. — i. Where the Means are Ui • 
lawful — If the conspiracy is to do an act not in itself unlawful, 
the means used must be unlawful.® 

It is not necessary that the illegal or unlawful means should be 
an indictable offence : it is sufficient if they are fraudulent or 
immoral.® 

When the combination is to effect by lawful means an object 
in itself not unlawful, the means must be particularly set out, and 
they must be such as to constitute a statutory or common-law' 
offence.*^ 

In such cases it is necessary to show that some unlawful device 
was used, to show the intent of the combination.® Thus, a con- 
spiracy to procure the marriage of a pauper could amount to a 
crime only by the practice of some undue means.® 

2. Acts affecting the Public Injuriously. — An indictment will 
lie at common law for a conspiracy to do an act neither illegal 
nor immoral, which is intended to effect a purpose tending to the 
prejudice of the public at large. And a conspiracy to do an act 
which, if done by an individual singly, may not be indictable, if 
calculated to affect the community injuriously, is an indictable 
conspiracy : as, to defraud the public generally, though no specific 
persons were made its object ; or to defraud the government of 
revenue,^® or taxes ; or to fraudulently tamper with elections 

1 . State V. Cawood, 2 Stew. (Ala.) Reg. z/. Seward, i Adol. & E. 706; s. c., 3 
360. Nev. & M. 557. 

2 * Raleigh v. Cook, 60 Tex. 438. 10 . King v. Journeymen Tailors, 8 Mod. 

8. State V. Shooter, 8 Rich. (S. C.) L. 10; King v. Edwards, Strange, 707. 

72. 11 . State V. Straw, 42 N. H. 393; State 

4 . Rex V Pollman, 2 Camp. 229. v. Burnham, 15 N. H,396,' Commonwealth 

5 , Alderman z/. People, 4 Mich. 414; s. c., 7/. Manley, 29 Mass. (r2 Pick.) 173; State 
69 Am. Dec. 321 ; State 7/, Mayberry, 48 Me. v. Rowley, 12 Conn. 10 r ; Rex v. Turner, 
218; Cole 7/. People, 84 111 . 216 j State v. 13 East, 228; Reg. Warburton, n Cox, 
Potter, 28 Iowa, 554 ; Rex v. Tanner, i C. C. 584. 

Esp. 304; Reg. V. Edwards, 8 Mod. 320; 12 . Gardner 7^ Preston, 2 Day (Conn.), 

Rex V. Tarrant, 4 Burr. 2106; Reg. v. 205; Rex w. Roberts, i Camp. 399; Rexz^ 
Seward, i Ad, & E. 706. De Berenger, 3 Maule dt S. 67. 

6. State V. Burnham, 15 N. H. 396; 13 . United States v. Rindskopf, 6 Biss. 

State V. Parker, 43 K, H. S3, C.C. 259; United States v. Smith, 2 Bond, 

7 , Cole V. People, 84 III. 216; State w. C. C. 323 ; United States v. Boyden, i 
Potter, 28 Iowa, 554; State v. Mayberry, Low. C. C. 266; United States v. Bab- 
48 Me. 2|8; Alderman v. People, 4 Mich, cock, 3 Dill. C. C. 581 ; United States v. 
414, s. c., 69 Am. Dec. 321 ; Rex v. Fowler, Graff, 14 Blatchf. C. C. 381. See United 
I East, P C. 461 ; Rex zk Seward, 3 Nev. States v. Hirsch, 20 Alb. L J, 454. 

& M. S57. 14 , United States v. Dustin, 2 Bond, 

8, Rex V. Tanner, i Esp. 304; Rex v. C. C. 332 j United States w. Smith, 2 Bond, 

Edwards, 8 Mod. 320. C. C. 323 ; United States v. Boyden, i Low* 

9 . Rex V. Fowler, t East, P. C. 461 ; C, C. 2W. 
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Subjects of Conspiracy. CRIMINAL CONSPIRACY, Acts against Morality. 


appointed by the State ; ^ or to corruptly procure an office ; ® or to 
obtain money by selling a public office ; ® or to fraudulently raise 
tolls on public works ; or to procure one to be appointed as 
inspector of elections ; ^ or to lay out townships under usurped 
powers.® And the members of a public body are criminally 
liable for illegal combination in their official conduct'^ 

a. To e7tdanger Public Health, — An agreement to do some 
net injurious to public health is indictable ; as, to barter un whole- 
some wine.® 

b. To commit Acts against Morality and Virtue, — An indictment 
will lie at common law for conspiracy to do an act not illegal or 
punishable, if done by an individual, but which is merely immoral.® 
A combination to seduce a female is criminal conspiracy,^® as by 
a false marriage, A combination to assist in the elopement of a 
female is indictable ; or to entice and carry off a female, although 
the seduction and abduction be not indictable ; or to effect the 
escape of a female infant with the view to her marriage against 
her father's will ; or to procure the defilement of a girl ; or to 
entice a girl under age to leave her father’s house, and live in 
fornication with one of the conspirators ; or for the purpose of 
prostitution ; or to procure a minor female to have illicit con- 
nection with a man ; or to obtain a fraudulent divorce,^® 

1 . United States v, Crosby, i Hughes, Tr. 127; State v. Savoye, 48 Iowa, 562; 
C. C. 448; Reg. V, Haslam, i Denison, 73. State v, Murphy, 6 Ala. 765 ; s. c., 41 Am. 

% Commonwealth v. Callaghan, 2 Va. Dec. 79; Reg. z/. Mears, 2 Den. C. €.79; 
Cas. 460,* Rex v, Pollman, 2 Camp. 229. s. c., 4 Cox, C. C. 423; Anderson p, Com- 

8. Rex 2^. Vaughan, 4 Burr. 2494; Rex monwealth, 5 Rand. (Va.) 6275 s. c., 16 
z>, Pollman, 2 Camp. 229. Am. Dec. 776. 

4 . See Whart. Prec. 658, 11 . State p. Murphy, 6 Ala. 76$ ; s. c., 

5 . United States v. Watson, 17 Fed. 41 Am. Dec. 7''9. 

Kep. 145. 12 . Anderson 2/. Commonwealth, 5 Rand. 

e. Commonwealth p, Franklin, 4 U. S. (Va.) 627 ; s. c., 15 Am. Dec. 776; Smith 
{4 Dali.) 255 ; bk. 1, L. ed. 823. v. People, 25 III. 17, 23 ; s. c., 76 Am. Dec. 

7 . Wood 2/. State, 47 N. J. L. (18 Vr.) 780; Mifflin 2^. Commonwealth, 5 Watts & 

461 ,* s. c., i Cent. Rep. 441. S. (Pa.) 461 ; s. c., 40 Am. Dec. 527. 

Intent as an Element.— Where, on a 18 . Anderson 2^. Commonwealth, 5 Rand, 
trial for conspiracy among public oflicers (Va.) 627* s. c., 16 Am. Dec. 776; Smith 
to violate a statute, the court charged the p. People, 25 111 . 23; s. c., 76 Am. Dec. 
jury that, without regard to the defendants’ 780; Mifflin v. Commonwealth, 5 Watts & 
Ignorance of the existence of the statute, S. (Pa.) 461 ; s. c,, 40 Am, Dec. 527. 
the agreement between them to violate the 14 . Mifflin v. Commonwealth, 5 Watts & 
act, followed by conduct in furtherance of Serg. (Pa.) 46 ; s. c., 40 Am, Dec. 527 ; 
the general agreement, constituted a con- Commonwealth 2/, Hunt, 45 Mass. (4 Mete ) 
spiracy, this was held to be error, the iii ; s. c., 38 Am, Dec. 346. 
court remarking that ** the general rule is, 15 , Rex p, Mears, 2 Den. C. C. 79^ 
that, to constitute a crime, there must not 16 . Anderson p. Commonwealth, 5 Rand, 
only be the act, but also a criminal inten- (Va.) 6271 s. c., 16 Am- Dec. 716; Reg. 
tion ; and these must concur, the latter v. Grey, 9 How. St. Tri. 127. 
being equally essential with the former.” 17 . Reg.2/. Powell, 4 Fost&F. 160; Reg, 
Stokes V, People, 53 N. Y. 179 ; People p, v, Mears, 2 Den. C. C. 79 } s. c.. Temple & 
Powell, 63 N. Y. 88, 91. M. 4145 15 Jur. 66; 20 L. J. M. C. 59; 4 

8. Rex V, Mackarty, 2 Ld. Raym. 1179, Cox, C. C. 423 ; Rex v. Grey, o How, St 

See State v, Rowley, 12 Conn, 101. Tr. 127 ; Rex v, Delaval, 3 Burr. 14345 

9 . King 2^. Grey, 9 How. St. Tri, 127 ; Rex s, c., t W. Bl. 439. 

p. Delaval, 3 Burr. 1434; i East, P. C, 460. 18 . Reg. p, Mears, 2 Den. C, C. 79; 20 

10. Smith p People, 25 111 . 17 ; s. c., 76 L. J. M. C, 59. 

Am. Dec, 780; King v. Grey, 9 How. St 19 . Cole p. People, 84 III. 216. 
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Subjects of Conspiracy. CRIMINAL CONSPIRACY. To obtain Property. 


An indictment lies at common law for a conspiracy to inveigle 
a young girl into matrimony/ or to take away an heiress from the 
custody of her friends for the purpose of marrying her to one of 
the conspirators.^ 

c. Interference with Business . — The doctrine of criminal con- 
spiracy rests upon the proposition, that the power of many for 
mischief against one person is so great that the State should pro- 
tect him/ No one is authorized to unlawfully destroy or hinder 
the lawful business of another for the purpose of helping him- 
self. ** It does not require malice to be shown against the owner 
of the business disturbed, or his property, in the same sense as 
does the common law in cases of malicious mischief,^ 

A conspiracy to injure trade is indictable.^ And an informa- 
tion charging a mere conspiracy to obstruct and impede the 
business of a manufacturing company, by combining unlawfully 
to do so by certain acts and means, describing them, but which 
nowhere alleges that any of these acts were actually committed 
by the defendants, but simply that they conspired to commit them, 
charges only the offence of conspiracy under the Michigan revised 
statutes.*^ 

3. To obtain Property by Fraudulent Means. — An indictment 
lies at common law for a conspiracy to defraud by means of an 
act not in itself unlawful, and even though no person be injured 
thereby.® 

Many acts which, if done by an individual, are not indictable, 
are punishable criminally when done in pursuance of a conspiracy 
among a number of individuals.® 


1. Respublica v, Hevice, 2 Yeales (Pa.), 
1 14. 

2 . Wakefield’s Case, 2 Lewin, Cr. Cas. 
279. 

8. State z/. Rowley, 1 2 Conn. 1 12; Reg. 
V. Duffield, 5 Cox, Cr. Cas. 432 ; 2 Bish. 
Cr. L. sec. iSr. 

4 . People V. Petheram (Mich.), 7 West. 
Rep. 592. 

To injure Man in his Trade. — A con- 
spiracy to injure a man in his trade or 
profession is indictable ever since Eccles’s 
Case. People v. Petheram (Mich.), 7 
West. Rep. 592 ; Rex v. Eccles, r Leach, 
274; s. c., 3 Doug. 337; affd. in 1885, 
Mogul Steamship Co. v. McGregor, L. K. 
IS Q. B. Div. 476, 482. See also Reg. v. 
Hewitt, s Cox, Cr, Cas. 163? Carew v. 
Rutherford, 106 Mass. 10-15; Walker v. 
Cronin, 107 Mass. 564; Master Steve- 
dores’ Association Walsh, 2 Daly (N. Y.), 
i; Rex V. Byerdike, i Moody & R. 179; 
State V. Donaldson, 32 N. J. L. (3 Vr.) 
i|i; Walsby %k Anley, 3 L. T. N. S. 

5 . People V. Petheram (Mich.), 7 West. 
Rep. J92. 

6. Kex V. Cope, i Str. 144. 


7 . Mich. Rev. Stat,, § 9275. See People 
V, Petheram (Mich), 7 West. Rep. 592. 

8. Rex V. Robinson, i Leach, 37 ; Rex v. 
Edwards, 2 Strange, 707 ; Rex v. Berenger, 
3 Maule & S. 67. 

Cheating. — An indictment lies at com- 
mon law for a conspiracy to cheat and de- 
fraud by means of an act which would not 
in law amount to an indictable cheat if 
perpetrated by a single individual. Rex v. 
Lara, 2 Leach, 647; Rex v. Wheatly, 2 
Burr. 1127; Rex v. Skirret, i Sid. 312; 
Reg. V. Orbell, 6 Mod. 42; Reg. v. Mac- 
karty, 2 Ld. Raym. 1179. 

9 . State V. Rowley, 12 Conn. loi. 

Instances, — As cheating by false pre- 
tences without false tokens, even when such 
cheating by one person is not punishable, — 
Commonwealth v. Boynton, 84 Mass, 160 , 
Commonwealth v. Hunt, Thach. Cr. Ca^ 
(Mass.) 609, 640, — or where developed to 
show a fraudulent scheme. See 2 Whart. 
C. L. (8th ed.) sec. 1370. 

(JettingMoneybyPalse Pretences.— Thus, 
it is an indictable conspiracy to obtain money 
by false pretences mediately, or by a con- 
tract,— /« re Wolf, 27 Fed. Rep. 606; Bloom- 
er®^. State, 48 Md. 521 ; State v. Norton, 23 
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Subjects of Conspiracy. CRIMINAL CONSPIRACY, To obtain Property. 


N. J. L. (3 Zab.) 33 ; State v, De Witt, z Hill not denied, subsequent participation in the 
(S. C.), 282; s. c., 27 Am. Dec. 371; Cole fraud and its fruits is sufficient to charge 
V, People, 84 111 . 2i 6; Commonwealth v, the other. Lincoln v, Claflin, 74 U. S. (7 
Wrigley, 6 Phila. (Pa.) 169; Clary v. Com- Wall.) 133; bk, 18, L. ed. 106. 
monwealth, 4 Pa. St. 210; Commonwealth But a charge cannot be maintained 
V. McGowan, 2 Pars. Cas. (Pa.) 341 ; Com- against several persons combining to obtain 
monwealth v, Foering, Brightly (Pa.), 315; money from a bank on their checks, drawn 
Commonwealth v, Judd, 2 Mass. 329 ; s. c., when they had no funds on deposit. State 
3 Am. Dec. 54; Commonwealth v, Galla- v. Rickey, 9 N. T. L. (4 Halst.) 2^3. 
gher, 2 Clark (Pa.) 58; State v, Spooten, Conspiracy to issue Fictitious Firm Notes 
8 Rich. (S. C.) 72, See 2 Whart. Cr. L. or Bills, etc. — A combination betw'een one 
(Sth ed ) sec. 1370; Rex v, Robinson, i member of a partnership and a third person 
Leach (Eng.), 37 ; Reg. 2/. Bailey, 4 Cox, C. to issue and circulate the notes of the firm 
C. 390; Reg. V, Hudson, 8 Cox, C. C. 305; drawn by such parties for the purpose of 
S.C., Bell, C. C. 263 ; 6 Jur. (N. S.) 566; Keg. paying his individual debts, the intention 
2/.Esdaile, I Fost.&F. 213; Reg. z'. Brown, being fraudulent, is indictable, — State v. 

7 Cox, C. C. 442; Reg. V, Carlisle, 6 Cox, Cole, 39 N. J. L. (10 Vr.) 324; Queen v, 
C. C- 366; Reg. V, Stenson, 12 Cox, C. C. Warburton, L. R. i Cr. Cas. Rep. 274, — 
III; Reg. V, Kenrick, Dav. & M. 208 ; Rex or by issuing fictitious bills in the name of 
2/. Hollingberry, 4 Barn. & C. 329 ; s. c., 2 a fictitious firm, — Reg. v. Hevey, 2 East, 
Lead. Crim, Cas. 34; Reg, v. Kenrick, $ Q. P. C. 858. See State v. Norton, 23 N. J. 

B. 49, — or by false pretences or fraudulent L, (3 Zab.) 33, — or by causing the erasure 
devices to cheat one out of his money, — of an indorsement on a promissory note, 
Reg. V, Hudson, Bell, C. C. 263; s. c., 8 — States/. Norton, 23 N. J. L. (3 Zab ) 33, 
Cox, C. C. 305; 6 Jur. N. S. 566; 29 L. J. — or to fraudulently fill up stolen railroad 
M. C. 145 ; 8 Week. R. 421 ; 2 L. T. N. S. tickets, — Bloomer v. State, 48 Md. 321, — 
263, — or by means of a mock auction, or to publish false statements of affairs of 
with sham bidders, — Reg. v, Lewis, 1 1 Cox, a corporation, — Reg. v. Esdaile, i Fost. & 

C. C. 404, — or by offering to sell forged F. 213; Reg. 2^. Brown, 7 Cox, C. C. 442. 

bank notes of a' denomination prohibited See Reg. v, Gurney, i r Cox, C. C. 414 ; Reg. 
by statute, — Twichell v. Commonwealth, 9 v, Aspinwall, 13 Cox, C. C. 563, — or to con- 
Pa. St. 21 1, — or to obtain money under a spire to induce persons to take shares in a 
feigned name. Rex v, Robinson, i Leach, new company, to which was transferred the 
37. ^ ^ business of the old company, with a view 

Obtaining Property by Fraud. — A con- of defrauding and cheating, — Rex v, Gur- 
spiracy to obtain property by false and fraud- ney, ii Cox, C. C. 439, — or to raise the 
ulent representations of insolvency is indict- prices of public funds by false rumors, — 
able, — Bush v. Sprague, 51 Mich. 41 ; Reg. Rex v, De Berenger, 3 Maule & S. 67, — or 
V, Timothy, i Fost. & F. 39;^ so also is a to procure by false means recognition of 
conspiracy to obtain goods under false pre- stock on the stock exchange, — Reg. 
tences indictable, — Johnson v. People, 22 Aspinall, L. R. i Q. B. Div. 730, — or to 
111 . 314; Reg. zf. Gompertz, 9 Q. B. 824; defraud a broker by a pretended purchase, 
Sydserff v. Reg,, 1 1 Q. B. 245 ; People v, — Commonwealth z\ Supt. Phila. Co. 
Richards, i Mich. 216; s. c., 51 Am. Dec. Prison, 6 Phila. (Pa.) 169, — or to dispose 
75; Commonwealth 7 >. Walker, 108 Mass, of goods fraudulently, at a mock auction, 
309; Clary z-. Commonwealth, 4 Pa, St. — Reg. z'. Lewis, 1 1 Cox, C.C. 404, — or to 
210; State z'. Norton, 23 N. J. L. (3 Zab) dispose of goods by false representations 
33; Reg. V. Parker, 3 Q. B. 293; Reg. z'. of their quality, — Reg. z/, Kenrick, 5 Q, B. 
Whitehouse, 6 Co.x, C. C. 38; Heymann z/. 49, — or as to their soundness. Reg. z/. 
Reg., 12 Cox, C. C. 338; Reg. z/. Bunn, 12 Carlisle, 23 L. J. M. C, 109. 

Cox, C. C. 316; Commonwealth East- False Representations m the Sale of a 

man, 55 Mass, (i Cush.) 190; s. c., 48 Am. Horse. — A conspiracy to falsely and fraud u- 
Dec. 596, — or on credit with intent not to lently misrepresent the value of a horse, to 
pay for them, — Commonwealth z>. East- induce the acceptance of a sum less than 
man, 55 Mass, (i Cush.) 189; s. c., 48 Am. the agreed price, is an indictable offence. 
Dec. 596; Reg. v. King, Dav. & M. 741, — Reg. ?». Carlisle, Dears. C. C. 337 ; s. c., 23 
as by causing themselves to be reputed men L. J. M, C. 109. 

of property, — Rex v, Roberts, i Camp. That an agreement between two persons 
390 ; Gardner Preston, 2 Day (Conn*), to give a false warranty to the purchaser of 
205; State 7/. Clary, 64 Me. 369. See 3 a horse is not indictable, was held in Rex 
RuftS. Cr. (9th ed.) 126, — cr wrongfully to v, Pywell, i Stark. N. P. C. 402, but since 
obtain possession of real estate. People?', overruled in Reg. v, Kenrick, 5 Q. B. 49; 

Richards, i Mich. 216; s. c., 51 Am. Dec. R. z'. Orman, 14 Cox, C. C. 381. 

75; State V, Shooter, 8 Rich. (S. C.) 72. Overvaluing a Commodity, etc — A con- 

Where two are charged with obtaining spiracy is indictable where the object is to 
property by fraud, and the fraud of one is cheat by fraudulently overvaluing a com* 
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D, Where neither the Object to be attained^ nor the Means to be 
employed^ are Illegal or UnlawfnL — i. What Indictable. — It is 
said ^ that a combination is a conspiracy in law whenever the act 
to be done has a necessary tendency to prejudice the public, or 
oppress individuals, by unjustly subjecting them to the power of 
the confederates, and giving effect to the purposes of the latter, 
whether of extortion or mischief ; and the same proposition, in one 
form of expression and another, is laid down in all the leading 
works on criminal law.^ 

2. What )iot Indictable. — But an indictment will not lie for 
conspiracy to commit a mere civil trespass,^ or against township 
officers for a conspiracy to get public money into their hands, there 
being no overt act.^ An agreement to prosecute a person who is 
guilty, or against whom there is reasonable ground of suspicion, 
is not an indictable conspiracy."® 

A mere preparation for crime is not indictable;® nor is a con- 

modity, — Reg.?'. Levine, roCox,C. C. 374; Hevice, 2 Yeates (Pa.), 114; Rex v. Wake- 
Reg. V, Stenson, 12 Cox, C. C. in ; Reg. v. field, Towns. St. Tr. 112; 3 Russ. Cr. (9th 
Kenrick, Dav. & M. 20S, — or against a ed.) 130. 
body of men, where the object of the con- 1 . 3 Whart. Cr. L. § 2322. 
spiracy is to procure fraudulently the elec- 2 . Bish. Cr. L. § 173 ; Desty, Cr. L. § it; 
tion of certain persons as directors of an 3 Chitty, Cr. L. 1138; Archb. Cr. Pr. PI. 
incorporated company, by an issuance of 1830. See also Queen v. Kenrick, 5 Q. K. 
false policies, — State Burnham, 1 5 N. H. 49; State v. Stewart, 59 Vt. 273; s. c., 4 
396, — or by fabricating shares in a joint- New Eng. Rep. 378; Commonwealth 
stock company, — Rex v. Mott, 2 Car. & P. Carlisle, Bright. (Pa.) 36 ; Morris Run Coal 
521 ; Reg. V. Gurney, ii Cox, C. C. 414, — Co. v. Barclay Coal Co., 68 Pa. St. 17^. 
or to cheat by betting, ~ Reg. v. Bailey, 4 Where the act is lawful for an individ- 
Cox, C. C. 390; Reg. V. Hudson, 8 Cox, C. ual, it can be subject of a conspiracy when 
C, 305. — or to induce making an absurd done in concert only where there is a 
bet, — Reg. z'. Hudson, 8 Cox, C. C 305, — direct intention that injury shall result 
or by false representations to induce a pur- from it, or where the object is to benefit 
chase, — Reg. «/. Kenrick, 5 Q. B. N. S. 49; the conspirators to the prejudice of the 
s. c., Dav.& M.Jur. 848; Reg. Timothy, public, or to the oppression of individuals, 
I Post. & F. 39, — or by false representa- and where such prejudice or oppression is 
tions to induce a person to forego a claim, the natural or necessary consequence. 

— Reg. V. Carlisle, Dears. C. C. 337 j s. c., Commonwealth v. Carlisle, Bright. (Pa.) 36. 
18 Jur. 386; 23 Law J, M. C. 109; 6 Cox, Conspiracies which involve mischief to 
C. C. 366, — or to marry by false persona- the public are indictable, although neither 
tion, with the purpose to defraud relations the object sought to be accomplished, 
out of the estate, — Rex v. Robinson, i nor the means used for its accomplishment, 
Leach, 37, — or to gain the consent of a is criminal. Commonwealth v. Ward, i 
father and mother to a marriage through Mass. 473; Commonwealth v. Judd, 3 
a forged license, and falsely stating one of Mass. 329; s. c., 3 Am. Dec. 54; State v, 
their number was a justice of the peace, Burnham, 15 N. H. 396. 

— State V. Murphy, 0 Ala. 765; s. c., 41 3 . State v. Straw, 43 N. H. 393. See 

Am. Dec. 79, — or to cause a marriage Rex ?/. Turner, 13 East, 228. 

fal.sely to appear upon record, and to ob- A mere sympathy not exhibited in overt 
tain a false certificate of the same, — Com- acts is not sutticient. People v. Leith, 52 
monwealth v. Waterman, 122 Mass. 4^, — Cal. 251; State v. Cox, 65 Mo. 29; Con- 
or to solemnize a marriage to defraud, — naiigh^ v. State, i Wis. 169. 

Rex V. Robinson, i Leach, 37. 4 . Horseman 7/, Reg., 16 Up. Can. Q. B. 

Inducing Pauper or Fraudulent Mar- 543. 
riages. — It is an indictable oflEence by 8. Commonwealth Tibbett.s, 2 Mass, 
fraudulent means to bring about a marriage 536; Commonwealth Dupuy, Bright, 
between jjaupers of different parishes, — (Pa.) 44; Rex Best, i Salk, 174. 

Rex V. Seward, 3 Nev. 8: M. (K. B.) 557; 6, United States Nunnemacher, 7 Biss, 

s, c., i A. & E. 700, — or to procure a forced C. C. ui; United States v. Goldberg, 7 
and fraudulent marriage. Respublica v. Biss. C. C. 175. 
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spiracy to procure an over-insurance indictable ; ^ nor to sell a 
man an unsound horse, if there be no fraudulent devices.® 

3, To commit Acts against Public Polity, — A combination to 
restrain trade so as to impoverish a man in his business, is indict- 
able.® 

Conspiracies to injure trade were indictable at common law.-* 
And a “corner,** when accomplished by confederation, to raise 
or depress prices and operate on the market, is a conspiracy, if 
the means be unlawful.® And so is a conspiracy to monopolize, 
by fraudulent means, any particular business staple, so as to force 
its purchase at exorbitant prices,® such as coal.’^ 
a. Contests betiveen Capital and Labor , — The labor and skill of 
the workman, the plant of the manufacturer, and the equipment 
of the farmer, are, in an equal sense, property.® Every man has 
the right to employ his talents, industry, and capital as he pleases, 
free from the dictation of others ; and, if two or more persons 
combine to coerce his choice in this behalf, it is a criminal con- 
spiracy, whether the means employed are actual violence, or a 
species of intimidation that works upon the mind.® While the 
law accords this liberty to one, it accords a like liberty to another ; 
and all are bound to use and enjoy their own liberties and privi- 
leges with regard to those of their neighbors.^® 

It is a criminal offence for two or more persons corruptly or 


1. Commonwealth v, Prius, 75 Mass. {9 7 . Morris Run Coal Co. v, Barclay Coal 

Gray) 127. Co., 68 Pa. St. 173. 

2 . Rex V, Pywell, i Stark, 402. 8. State v, Stewart, 59 Vt. 273 ; s. c., 4 

3 . Commonwealth v. Hunt, 45 Mass. New Eng. Rep. 378. 

(4 Mete.) Ill; s. c., 38 Am. Dec. 346; 9. State v, Stewart, 59 Vt. 273; s. c., 4 

Commonwealth v. Wallace, 82 Mass. (16 New Eng. Rep. 378. 

Gray) 221 ; Commonwealth v, Prius, 75 It is said in the case of State Stewart, 
Mass. {9 Gray) 127; Rex v. Turner, 13 that, from a careful examination of 

East, 238. But see Commonwealth v. the English and American authorities, it is 
Eastman, 55 Mass, (r Cush.) 189; s. c., 48 clear to a demonstration that a combina- 
Am. Dec. 596. tion of persons to prevent and ‘hinder by 

4 . Rex V, Cope, i Strange, 144; Rex v, violence, threats, and intimidation a com- 

De Berenger, 3 Maule & S, 68; Rex v, nanv corporation, or individual from em* 
Norris, 2 Ld. Ken. 300; Reg. 2^. Gurney, pioymg or retaining the services of certain 
n Cox, Cr. Cas. 414 ; Levi v. Levi, 5 Car. workmen, or by threats to terrify, intimi- 
& P. 339. date, and drive away the workmen, is a 

5 . Morris Run Coal Co. v. Barclay Coal conspiracy at common law; and, further, 

Co., 68 Pa. St 173; People v, Melvin, 2 that the subject-matter of the offence being 
Wheel. Cr. Cas. 263, the same in this country aa in England, 

An agreement by the proprietors of five namely, an interference with the property- 
lines of canal boats on the Erie and Os- rights of third persons, and a restraint 
wego canals to charge a uniform rate, upon the lawful prosecution of their in- 
and divide the earnings, being injurious dustries, as well as an unlawful control 
to trade and commerce, has been held over the free use and employment by work- 
to be a conspiracy. Hooker v, Vande- men of their own personal skill and labor 
water, 4 Denio (N. Y.), 349; s. c., 47 at such times, for such prices, and for such 
Am. Dec. 258. A contract arising out of persons, as they please, — the common law 
such agreement is illegal and void. Stan- of England is "applicable to our local 
ton V, Allen, 5 Denio (N. Y.), 434; s. c., situation and circumstances” in this be- 
49 Am. Dec. 282 ; Hooker v. Vandewater, half, and is therefore the common law of 
4 Denio (N. Y.), 349 ; s. c., 47 Am, Dec. Vermont. 

25S. 10 , State V, Stewart, 59 Vt. 273; s, c., 

6. Rex ?>. Norris, 2 Keny. 300. 4 New Eng. Rep. 37$. 
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maliciously to confederate together, and agree among themselves 
to deprive another of his liberty or property.^ 

All confederacies whatsoever, which wrongfully prejudice a 
third person, are highly criminal at common law.® 

(i) To compel Discharge of Employees, — Conspiring to compel 
an employer to discharge certain workmen, and threatening to 
quit the employment if he does not, is an indictable conspiracy,^ 

1 . State V. Glidden, 55 Conn. 46; s. c., Co. v. Riley, L. R. 6 Eq. 551, states tlie 
3 New Eng. Rep. 849; State v. Ripley, 3r law of the subject in brief but intelligible 
Me. 386; WoodT'. State, 47 N.J.L (18 Vi.) words: “Eveiy man is at liberty to enter 
180; Reg. ZK Timothy, i Fo&t. & F. 39; into a combination to keep up the price of 
Reg. V, Peck, 9 Adol. & E. 686 ; .s. c., wages ; but, if he enters into a combination 
nom. Peck v. Queen, i Perry & D. 508. for the object of interfering with the pei- 

2 . State V, Stewart, 59 Vt. 273 ; s. c., 4 feet freedom of the action of another man, 

New Eng, Rep. 378, 2 Rus.s. Cr. 674. it is an offence, not only at common law. 

Confederation to injure or prejudice a but under Act 6, Geo. IV. chap. 1 29.” 
Third Person. — It is laid down in i ilaw- Foundation of the Doctrine. — The prin- 
kins^s P. C. ch. 72, sect. 2, that “all con* ciple upon which the cases, English and 
federacies whatsoever, wrongfully to pieju- American, proceed, is, that every man has 
dice a third person, are highly cnminal at the right to employ his talents, industry, 
common law.” The same pioposition in and capital as he pleases, free from the 
one form of expression and another is laid dictation of others; and if two or moie 
down in 2 Bish. Cr. L. § 173; and in Des- persons combine to coerce his choice in 
ty, Cr. L. § ii; and in 3 Chitty, Cr. L. this behalf, it is a criminal conspiracy. The 
H38; and in Archb.Cr. Pr. PI. 1830. And labor and skill of the workman, be it of 
^ Baron Rolfe^ in Reg. v. Selsby, 5 Cox, high or low degree, the plant of the manu' 
Cfr. Cas. 495, note ; and Tmdal^ Ch. y., in facturer, the equipment of the farmer, the 
Reg. V. Harris, i Car. & Marsh. 661 ; and investments of commerce, are all, in equal 
Crompton^ y., in Hilton r*. Eckersley, 6 E, sense, property. If men by overt acts of 
& B. 47 ; and Grozfe^ y, in Rexs/. Mawbey, violence destroy either, they are guilty of 
6 T. R. 619 ; and Lord Mansfield^ in Rex v. crime. The anathemas of a secret organi- 
Eccles. r Leach, Cr. Cas. 274; and /////, zation of men combined for the purpose 
y, in Walsby v. Anley, 3 E. & E. 516; of controlling the industry of others by a 
and Campbell Ch. y, in Reg. v. Rowlands, species of intimidation that works upon 
17 A. & E. N. S. 070; and Baron Bram- the mind, rather than the body, are quite 
welL in Reg. %•. Druitt, 10 Cox, Cr. Cas. as dangerous as, and generally altogether 
592 ; and BretU in Reg. Bunn, 1 2 Cox, more effective than, acts of actual violence. 
Cr. Cas. 316; and MalinSy V. C, in Spring* And, while such conspiracies may give to 
head Co. z/. Riley, L. R. 6 Eq. 551 ; and the individual directly affected by them a 
Coleridge, Ch. % in Mogul S. S. Co. 7 f. private right of action for damages, they 
McGregor, L, R. 15 Q. B. Div. 476; and at the same time lay a basis for an indict- 
Shazu, Ch. J., in Commonwealth z>. Hunt, ment, on the ground that the State itself 
45 Mass. (4 Mete.) in, 128; s. c., 38 Am. is directly concerned in the promotion of 
Dec. 346; and y, in Smiths'. People, all legitimate industries and the develop- 
25 III. 17; and Gibson, Ch.J., in Common- ment of all its resources, and owes the 
wealth V. Carlisle, Journal Jurisp. 225; duty of protection to its citizens engaged 
and Chapman, Ch. % in Carew 7/. Ruther- in the exercise of their callings. The 
ford, 106 Mass, i, — have all added their good order, peace, and general prosperity 
indorsement of the doctrine advanced as of the State is directly involved in the 
early as the work of Hawkins, and question. State zu Stewart, 59 Vt. 273; 

it is manifest that we are compelled to for- s. c., 4 New Eng. Rep. 378. 
sake the literature of doubt, and to cleave 3 . State v. Donaldson, 32 N. J. L. (3 Vr.) 
unto that of authority. See also Rex v. 151; People v. Trequier, i Wheel* Cr. Cas. 
Ferguson, 2 J^ark, N. P. 489 ; Rex v. Byer- 143 ; Commonwealth v. Hunt, 45 Mass, 
dike, I Moo. & Rob. 179 ; People v. Fisher, (4 Mete.) ni ; s. c., 38 Am, Dec. 346; Col- 
14 Wend. (N. Y.)9; State r. Donaldson, 32 lins zu Hayte, p III. 355; Hooker zf. Van- 
N. J. L. (3 Vr.) 151 ; Snow r. Wheeler, 113 dewater, 4 Denio (N. Y,), 349 ; s. c., 47 Am. 
Mass. 186 ; State v. Noyes, 25 Vt. 415; Dec. 258; Rex v. Journeymen Tailors, 8 
State V. Burnham, 15 N. H. 396; Morris Mod. ii, citing Tubwomen v. Brewers of 
Run Coal Co. v. Barclay Coal Co., 68 Pa. London; Reg. v. Rowlands, 17 Q, B. 671 ; 
I73» Reg. V. Bunn, 12 Cox, Cr. Cas. 316 j Reg. 

Vice-Chancellor Malim, in Springhead v. Banks, 13 Cox, Cr, Cas. 393. 
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b. To ccercc and oppress Workmen, — (i) Combinations of Eni^ 
players, — A combination of employers to depress the wages of 
journeymen, having a necessary tendency to prejudice the public, 
or to oppress individuals, is an indictable conspiracy.^ 

(2) Combinations of Employees, — Associations of men may 
endeavor peaceably, and in a reasonable manner, to persuade 
others to cease or abstain from work ; but if by force or intimida- 
tion they endeavor to control the free agency, or overcome the 
free will, of their fellow-workmen, they become guilty of a penal 
offence.^ And the fact that the threat is designed as a means to 
an end, and that end in itself considered a lawful one, does not 
divest the transaction of its criminality.^ 

A count in an indictment for a conspiracy is sufficient which 
charges that the respondents, with a malicious intent to control 
and injure a person, or a company, or the business of either, 
unlawfully conspired to terrify, intimidate, and drive away by 
threats, its workmen;^ or to prevent and hinder by violence, 

An indictment lies where journeymen duce them to leave their employment, 
shoemakers enter into an agreement not Reg. r. Hibbert, 13 Cox, Cr. Cas. 82 ; Reg. 
to make coarse boots for less than Si a v. Rowlands, 5 Cox, C. C. 436, 
pair, and not to work for any master who Shouting and hooting at them would be 
paid any shoemaker less than $1 a pair; considered intimidation. Reg. 7/. Shepherd, 
pursuant to w^hich agreement, defendants ir Cox, Cr. Cas. 325; Reg 7 >. Rowlands, 
forced a master to discharge from his em- 5 Cox, Cr. Cas. 437 *, Reg. r'. Dufficid, 5 Cox, 
ploy one who had worked for less than Cr. Cas. ^32. 

that sum. People zu Fisher, 14 Wend. Expelling Chinese. — The acts of all the 
(N, Y.) 9; s. c., 28 Am. Dec. 501. public meetings throughout the land look- 

Several employees notified their master, mg to, and providing for, depriving Chinese 
that, if he did not discharge two fellow- subjects ot the rights, privileges, immuni- 
workmen, they would leave ; and they did ties, and exemptions secured to them by 
refuse to work until their demand was com- our treaties with China, by means pop- 
plied with. They were then indicted for ularly known as “ boycotting,” or any other 
conspiracy, and convicted ; and the Ian- coercive means, no matter in what form, or 
guage of Chief Justice Beasley embodies through wdiat channels applied, are crimi- 
about all that can be said for that side of the nal. AV Baldwin, 27 Fed. Hep. 193. 
question in State v, Donaldson, 32 N. J, L. Intinudatiug Hiners, — If large bodies 
(3 Vr.) 151. Dicta to the same effect may of men collect about the coal-works, with 
be found in Morris Run Coal Co. zf. Bar- the intention of intimidating the miners 
clay Coal Co., 6S Pa. St. 173; Master Steve- working, such combination would be uii- 
dores* Asso. z', Walsh, 2 Daly (N. Y.), i, a lawful ; and all persons engaged therein 
very elaborately considered case, embracing would be guilty of conspiracy, whether 
a review of, and criticism upon, many, if actually present at the commission of any 
not all, the early decisions in this country act of violence or not. Newman v, Com- 
and England. People z', Petheram (Mich.), monwealth (Pa.), 5 Cent. Rep. 497. 

7 West. Rep. 592. Coercing a Kewspaper. — An information 

1 . Commonwealth 7'. Carlisle, Bright which alleges that the defendants conspired 

(Pa.), 36; Philadelphia Boot and Shoe to threaten and use means (the boycott) to 
Makers, Phila. 1807; Twenty-four Journey- intimidate a publishing company, to corn- 
men Shoemakers, Phila. 1827. pel it, against its will, to abstain from doing 

2 . Reg.t^.Shepherd, iiCoXjCr. Cas.325. an act (to keep in its employ workmen of 
Threats: Indictment. — It is not neces- its own choice ) which it had a legal right 

sary to set out specifically the kind of to do, and to do an act (employ the de- 
threats or intimidation made use of. State fendants and such persons as they should 
V, Stewart, 59 Vt. 273; s. c,, 4 New Eng. name) which it had a legal right to abstain 
Rep. 849. from doing, charges acts clearly criminal 

3 . State zf, Glidden, 55 Conn. 46 ; s. c., 3 by the statute. State zf, Glidden, 55 Conn. 

New Eng. 849. 46 ; s. c., 3 New Eng. Rep. 849. 

HoXesting Workmen. — Thus, it is indict- 4. State v. Stewart, 59 Vt. 373; s. c., 4 

able to molest or obstruct workmen to in- New Eng, Rep. 37S. 
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eni'aeeiiient and combination between the “”?L~ 

K Md others, to interfere with the "S 

no as to control their wiii, if the tosiSs aSorSng 

be likeiy to deter them from carrying on gjfendanK 

to their own will, is an illegal conspiracy, for which the oeiena 

prevent hiring Employees. — It is thTsdec- 

wrongfully to coerce, intimidate, or bidder emp y ^ prevent 
tion of such workmen as they choose to , company 

and hinder by violence, threats, amd An indictment 

from taking into its employ certain woto ^n mdictme 

lies where journeymen seek to prevent t , P ^ 

taking apprentices:* An agreement between 
the service if the master does not comply wi ^ 
conspiracy to molest and obstruct the employer. 

^ , ,««« ihv »..tatute is a common-law conspiracy* 

let, Wnderaiice, or dictation from an) man by t t equally illegal 

or body of men whatever. , promote objects or adopt 

** Suppose the members of a bar associa- whether y P indictable, or pro- 

on in Caledonia should combine pra^opt meam, that are^ci'/f 

,d declare that the respondents should mote objects o^aaj preju- 

nploy no attorney not a member of such oppies , . , otheis. If they seek 

sociation to assist them in their defence pr tond m the destruction 

this case, under the penalty of being ‘/-tai VTosperto of the country, 

bbed a ‘scab,’ and having his nanie the whole public. 

raded in the public press as unworthy of they ^ jp hinder, pi event, and 

ognition among his brethren, and him- man from retaining, and taking into 

if brought into hatred, envy, and con- de , attornev to defend his caii-bc, 
U, would the respondents look upon his employ, ^ attornev lo^ 

# as an innocent intermeddling with their ^ , pg^sonal rights; and equally so 

Jits under the law? The proposition Ration to^terrifv, alarm, and 

only to be stated to discern its utter is a attorney already employed. 

nsistancy with every prinaple of ju^btice tendency and inevitable con- 

permeates the law under which we lu” h .coWnations is to re- 

I£ such conspiracies are to be tolerated ???'? ^^tr[es*^and*thCTeb/injure the pub- 

anocent, then every farmer m Vermont, ’ jnijividualsl The coercive 

resting in the confidence that he my emnhasized and expanded by the 

oy such assistance in carrying on his ’ j P „£ members and amounting to 

as he thinks he can afford to hire, is ex- ^ 8 ? 8 . , j ga jq such combination 
d to the operation of some such ^de f f “ tf/®®f’ gj^g^lity. If. in fact, the 

,w, in the framing of ™nondents had prevented, hindered, and 

and upon the terms of which he h^ d the Granite Works from employ- 

'eto; and every manufacturer is handi- fUg the act would confessedly 

led by a system that portends certain mg criminal. It logically follows 

Ution to his industry.. If our agr^ h^ve b®en^^ 
iiral and manufacturing industries are f “ 

ing upon the fires of a .volcano, liaWe equaiw so. Cox, Cr. Cas. 3 io; 

;S” SS“”« KiS *'"■ 

(, English and American, are Ml of ^Stewart, S 9 Vt. 273: s. c., 4 

‘ntiofts of the doctrine that a comm- t . o 

of two or more persons to effec^ New a Starkie, 489 i ?«(> 

purpose, either by legal or ill«al 4 . • ,?wend. (N. Y.jo; s. c., 28 

S^rther such purpose be illegal at pie ''•Wisher, 14 wenu. uv j y , 

*»Vw or by. statute; or to effert a Am. Dec. Cr. Cas. 1625 

fflWpo$e by illegal means, whether &• g* * - -2 iT T (N. S.) 666. 

^^^lUegaf at common law or Walsby r/. Anley, 3 L- i- ^ 
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d. Boycotting. — The boycott ” is not the remedy to adjust the 
difference between capital and labor.^ To incite persons to pre- 
vent others from taking or occupying farms from which others 
have been evicted for non-payment of rents, is an offence at com- 
mon law.® A combination to prevent persons buying goods taken 
in execution is an offence at common law, and is a crime, if the 
means to carry out this object were those commonly known as 
boycotting.® 

The acts of all the public meetings through the land looking to, 
and providing for, depriving Chinese subjects of the rights, 
privileges, immunities, and exemptions secured to them by our 
treaties with China, by means popularly known as “ boycotting,” 


1 . State S'. Stewart, 59 Vt. 273; s. c., 4 awful sentence of excommunication could 
New Eng. Rep. 378. ^ ^ hardly have rendered him more helplessly 

That evils exist in the relations of capi- alone for a time. No one would work for 
tal and labor, and that workmen have him : no one would supply him with food, 
grievances that oftentimes call for relief. He and his wife had to work in their own 
are facts that observing men cannot deny, fields themselves, in most unpleasant imi- 
With such questions the court have no tation of Theocritaii shepherds and the 
function to discharge, further than to say shepherdesses, and play out their grim 
that the remedy cannot be found in the eclogue in their deserted fields, with the 
boycott. State 7/. Stewart, 59 Vt. 273; shadows of the armed constabulary ever at 
s. c., 4 New Eng. Rep, 378. their heels. The Orangemen of the North 

Origin of the Term. — Conspiracy con- heard of Captain Boycott and his suffer- 
templates boycotting as a means to the ings, and the way in which he was holding 
end sought. The word “ boycotting ” is his ground, and they organized assistance, 
not easily defined. It is frequently spoken and sent down armed laborers from Ulstei. 
of as passive, merely ; a let-alone policy, a To prevent civil war, the authorities had 
withdrawal of all business relations, inter- to send a force of soldiers and police to 
course, and fellowship. If that is its only Lough Mask ; and Captain Boycott’s har- 
meaning, it will be difficult to find any thing vests were brought in, and his potatoes 
in it criminal. We may gather some idea dug, by the armed Ulster laborers, guarded 
of its real meaning, however, by a refer- always by the little army.” State 7*. Glid- 
ence to^ the circumstances in udiich the den, 55 Conn. 46; s. c , 3 New Eng. Rep. 
word originated. Those circumstances are 849. Whenever com ts of law have made 
thus narrated by Mr. Justin H, McCarthy, use of the term “boycotting,” they have 
an Irish gentleman of learning and ability, applied it to some phase of conspiracy, 
who will be recognized as good authority. It has been keU that a combination ami 
In his work, entitled, “ England under Cilatl- agreement among defendants, ownens of 
stone,” he says, “The strike was supported steamers, with intent to injine plaintifis, 
by a form of "action — or rather inar-tion — and pi event them tiom obtaining raigoes 
which soon became historical. Captain tor their steamers beU\een poits, agiecim* 
Boycott was an Englishman, an agent of to refuse, and refusing, to accept cat gov*. 
Lord Earnc, and a farmer of Lough Ma.sk, fiom shipjicrs, cxcq>t upon terms that ship- 
in the wild and beautiful district of Conne- peis should not ship l)y i>l.iintifl.s’ stoaniei % 
mara. In hi.s capacity as agent he had and threatening to stop shijnnent of hoim 
served notices upon Lord Earne’s tenants, ward cargoes altogcthei, which threats tiu \ 
and the tenantry suddenly retaliated in a carried into eltect, was bo\ rotting. 
most unexpected w'ay, by," in the language .S. S. ('o, M(*tJregor, J.. K. 15 L). B. • 
of schools and society," .sending Captain 47 <'- 

Boycott to Coventry in a very thorough 3 . Keg. 7. Baincll, i.t fox, < i < t 

manner. The population of the region lor 5aS. 

mne.s round resolved not to have any thing 3 . Keg. 7*. Paineli, 14 f o\, < i < i 

to do with him, and, as far .a.s they coukl » 

prevent it, not to allow any one else "to have Agreement not to smp Sailor^ -i > 

any thing to do with him. Hi.s life up- conspin with the kccpi t - oi -umu-. no* 

peared to be in danger: he had to claim ing-hon''Cs mg to sbijisj anw i. at Hum itu 
police protection. Hm servants fied fnim of tvitam not.uus is at* uhI « J i 

him as servants fiee from their masters in --is bo\c(»tnnp,, Limmucl » asi , r 

some plague-stricken Italian citv. The 
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or any other coercive means, no matter in what form, or through 
what channels applied, are criminal.^ 

An information which alleges that the defendants conspired to 
threaten and use means (the boycott) to intimidate a company or 
individual, to compel it, against its will, to abstain from doing an 
act (to keep in its employ workmen of its own choice) which it 
had a legal right to do, and to do an act (employ the defendants 
and such persons as they should name) which it had a legal 
right to abstain from doing, charges acts clearly prohibited by 
the statute.® 

Picketing, — “ Picketing,” which means watching and speak- 
ing to the workmen as they go to or return from their employ- 
ment, to induce them to leave the service, is not necessarily 
unlawful ; nor is it unlawful to use terms of persuasion towards 
them to accomplish that object; but if the besetting and watching 
is carried to such an extent that it occasions dread of loss, it is 
unlawful.® 

There is nothing unlawful either in a strike to compel a master 
to comply with certain regulations, or informing him of the object 
of the strike, or in picketing his premises, so long as there is no 
violence or molestation.^ 

/ Associations of Workmen, — Where the object of the or- 
ganization of workingmen is to better their own condition, their 
designs are not unlawful ; and while they are free from engage- 
ment, and have the option of entering into employment or not, 
they have a right to agree among themselves not to go into any 
employment unless they can get a certain rate of wages.® And 


1 . Baldwin, 27 Fed. Rep. 193. 

2 . State zf. Glidden, 55 Conn. 46 ; s. c , 
3 New Eng. Rep, 849, 

Boycotting a Newspaper. — An infor- 
mation charging the object of a conspiracy 
to have been to compel a newspaper com- 
pany, against its will, by means of the boy- 
cott, to discharge workmen of its own 
choice, and employ defendants and such 
persons as they should name, charges acts 
prohibited by the Connecticut statute, 18S7. 
State V. Glidden, 55 Conn. 46; s. c., 3 
New Eng. Rep. 849. 

And the charge that this conspiracy 
contemplated the wholesale boycotting of 
the patrons of the newspaper, states an 
offence within the statute. State z/. Glid- 
den, 55 Conn. 46; s. c., 3 New Eng. Rep. 

849. 

3 . Reg. V. Ilibbert, 13 Cox, Cr. Cas. 82; 
Reg. V. Bauld, 13 Cox, Cr. Cas. 382. 

4 . Sheridan’s Case, Wright, Consp. 50; 
Reg. Shepherd, n Cox, Cr. Cas. 335. 

5. Reg. V, Duffield, s Cox, Cr. Cas. 404, 
431 ; and also Reg. 7 >. Hibbert, 13 Cox, Cr. 
Cas. 82; Commonwealth v. Hunt, 45 Mass. 
U Mete.) Ill, T 30; State v, Donaldson, 32 
N. J, L. (3 Vr.) i5r ; Carew 7 \ Rutherford, 


106 Mass. I ; Master Stevedores’ Asso. 
Walsh, 2 Daly (N. Y.), i. 

Comtoation to better Condition, — In 
England and here it is lawful — and, it 
may be added, commendable — for any 
body of men to associate themselves to- 
gether for the purpose of bettering their 
condition in any respect, financial or so- 
cial. The very genius of free institutions 
invites them to higher levels and better 
fortunes. They may dictate their onn 
wages, fraternize with their own associates, 
choose their own employers, and serve man 
and mammon according to the dictates of 
their own conscience. But while the law 
accords this liberty to the one, it accords a 
like liberty to every other one ; and all are 
bound to so use and enjoy their own liber- 
ties and privileges as not to interfere with 
those of their neighbors. State Stewart, 



in England and America has been pro- 
gressively in the direction of according to 
lalxsrers the enjoyment of equal rights 
with others. The early English statutes, 
beginning with the middle of the fourteenth 
century, are to be read in the light of the 
014 
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workmen have a right to combine for their own protection to 
obtain such wages as they choose to agree to demand ; and while 
they have the option of entering the employment or not, they 
have a right to agree, that, unless they get a certain remunera- 
tion, they will not go into employment.^ They are not indictable 
for exercising their option, but for the conspiracy among them- 
selves to refuse.’^ 

g. Labor Strikes. — Every association is criminal, the object of 
which is to raise or depress wages beyond or under what they 
would be if they were left without artificial aid or stimulus.® 
Strikes are criminal if they are part of a combination for the pur- 
pose of injuring or molesting either the master or his employees.^ 

There is nothing unlawful either in a strike to compel a master 
to comply with certain regulations, or informing him of the object 
of the strike, or in picketing his premises, so long as there is no 
violence or molestation.® 

4. Acts agauist Personal and Property Rights, — Any combina- 
tion of two or more persons, to injure either the character or 
property of an individual, is indictable.® Conspiracies are indict- 
able where injury results to an individual.'^ 

civilization of that day ; and their pro- 3 . State r. Glidden, 55 Conn. 46 ; s. c., 
visions — to us, of the nineteenth century, 3 New Eng. Rep. S49; Smith s/. People, 
harsh, illiberal, and tyrannical — were but 25 111 . 24; Carew v. Rutherford, 106 Mass, 
the redex of the prevalent notions of class 10; Snow v, Wheeler, 113 Mass. 186; 
distinctions that shaped and guided the so- Bowen Matheson, 96 Mass. (14 Allen) 
cial and i>olitical policy of those days. From 503; People v. Petheram (Mich.), 7 West, 
time to time, however, down to 1875, 59 ^ ? ‘State 7/. Donaldson, 32 N. J. L. 

legislation has been called liberalized and (3 Vr.) 151; Master Stevedores’ Asso. 
Christianized ; and to-day, in England or in Walsh, 2 Daly (N. V.), i ; Rex s/. Ferguson, 
America, workmen stand on the same broad 2 Starke, 489; Reg. u. Rowland, 17 <X B. 
level of equality before the law with all 671; s. c., 5 Cox, Cr. Cas. 436; Reg. z^Duf- 
other vocations, professions, or callings, field, 5 Cox, Cr. Cas. 404 ; Reg. iv. Hewitt, 
whatsoever, respecting the disposition of s Cox, Cr. Cas. 162 ; Reg. v. Shepherd, 1 1 
their labor and the advancement of their Cox, Cn Cas. 325; Reg. 7/. Bunn, 12 Cox, 
associated interests. Plere, as there, it is Cr. Cas. 316; Keg. 7'. Hibbert, 13 Cox,Cr. 
unlawful for employers wrongfully to co- Cas. 82; AV Perham, 5 Hurl. & N. 30; 
erce, intimidate, or hinder the free choice 2 L. & E, 38^ ; Reg. v, Byerdyke, i Moody 
of workmen in the disposal of their time & R. 179; Hilton 7'. Eckersley, 6 El. & Bl. 
and talents. There, as here, it is unlawful 47; 3 Russ. Cr. (9th ed.) 134. 
for workmen wrongfully to coerce, intimi- 4 . Farrar v. Close, L. R. 4 Q. B. 603 V 
date, or hinder employers in the selection Hilton?'. Eckersley, 6 Ellis & B. 47 ; 3 Russ, 
of such workmen as they choose to em- Cr. (9th ed.) 134; Reg,?'. Hibbert, 13 Cox, 
ploy. There, as here, no employer can say Cr. Cas. 82 ; Reg. 7'. Shepherd, 1 1 Cox, Cr. 
to a workman he must not work for an- Cas. 325; Reg.?'. Rowlands, 5 Cox, Cr* Cas. 
other employer ; nor can a workman say to 437 ; Reg. z'. Diiffield, 5 Cox, Cr. Cas. 432 ; 
an employer he cannot employ the service Newman v. Commonwealth (Pa,), 5 Cent, 
of another workman. State 7'. Stewart, Rep, 497. 

59 Vt 273 ; s. c., 4 New Eng. Rep. 378. o. Sheridan’s Case, Wright, Consp, 50 ; 

1 . Reg. p Rowlands, 5 Cox, Cr, Cas. 436; Reg. v. Shepherd, 1 1 Cox, C. C. 325, 

Reg. p, Duffield, 5 Cox, Cr, Cas. 404; R, 6, That an indictment will lie for a con- 
7', Hibbert, 13 Cox, Cr* Cas. 82 ; Common- spiracy to commit a civil injury, was denied 
wealth p. Hunt, 45 Mass. (4 Mete.) iii; in State tf, Rickey, 9 N, J, L. (4 Halst.) 
State p. Donaldson, 32 J, JL. (3 Vr.) 151 ; 293; but this case was overruled in State 
Carew p, Rutherford, 106 Mass, i ; Master Norton, 23 N. J. L. (3 Zab.) 33, 
Stevedores* Asso. p. Walsh, z Daly (N. 7 , As to commit a trespass, — State 7^. 

y.), I. Straw, 42 N. H. 393, But see Rex w. Tur- 

2 . Rex 7', Journeymen Tailors, 8 Mod. II. ner, 13 East, 228, — to obtain a horse j a 
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Instigators liable. 


a. To cause Private Injury. — All confederacies wrongfully to 
injure another in any manner are misdemeanors:^ as to injure 
his reputation, whether by charging him with an indictable offence 
or not.^ 

IV. Eesponsibility of Parties. — i. Instigators to a Crime liable. 
— The instigator to a crime is guilty of the offence committed 
through his instigation.^ The advice, procurements, encourage- 


mere trespass, — State v. Clary, 64 Me. indictment lies foi a conspiracy to produce 
369, — or to injure the property of another, a mere private injury by means which are 

— State?/. Ripley, 31 Me. 386, — as to chase not in themselves criminal, and which 

and kill cattle, — Loweiy State, 30 Tex, would not affect the public nor obstruct 
402. justice, was left in doubt until put at rest 

Injury to Profession or Business. — An by the Revised Statutes of that State, 
indictment lies at common law for a con- 2 , Rex v. Armstrong, i Vent. 304; Rex 
spiracy to impoverish a person by ruining v. Kinnersley, i Strange, 193; Reg.?/. Bryan, 
his profession or trade, — Rex v. Eccles, i 3 Strange, 866; Rex v. Ri&pal, i W. Bl. 
Leach, 274; Rex v. Leigh, i Car. & K. 28, 36S; s. c., 3 Burr. 1320; Rex v. Parson, i 
Rex V. Cope, i Strange, 144 ; Reg.?/. Row- \V. Bl. 392; Reg. v. Best, 2 Ld. Raym. X67; 
lands, 5 Cox, Cr. Cas. 436; s. c., 17 Q. B. Child?'. North, i Keb. 203. 

671, — also to impoverish a tailor, and pre- 3 . People v. Hodges, 27 Cal. 340; Hate- 
vent him from carrying on his trade. Rex ly v. State, 15 Ga. 346; Commonwealth v. 
!•'. Eccles, I Leach, 274 ; s. c., 3 Doug, 337, Hurley, 99 Mass. 433 ; Reg. v. Gaylor, 

Maliciously speaking of and publishing Ders. B. 288. 

a person in his profession, imputing to him Advising or encouraging Commission of 
want of integrity, and capacity, mental and a Crime. — It is a mistake to assume that 
moral, to the special damage of the rela- a defendant cannot be charged with advis- 
tion, is an indictable offence. Wildee v. ing, encouraging, aiding, and abetting an 
McKee, in Pa. St. 335. urknown principal in the perpetration of 

Personal Injury. — A conspiracy to slan- a crime. Suppose that A. instructs B. to 
der a person by chpging him with a crim- hire some person to kill C. B. hires a per- 
inal offence is indictable, although a civil son whose name is unknown to A., and 
remedy is available, — State v. Hickling, never becomes known to the State, and 
41 N. J. L. (12 Vr.) 208, — or to charge that person kills C. in pursuance of B.’s 
one with crime, though no process is ob- employment. Will it be .«aid that A. i.s 
tained, — Commonwealth v. Tibbetts, 2 not guilty as an accessory before the fact, 
Mass. 536, — or injure his character, — because the instrument e’mployed by B. is 
State V. Hickling, 41 N. J. L. {12 Vr.) 208, unknown by name or personal description ? 
— as to charge one with being the father Archbold says, that, if the principal felon 
of a bastard, — Lambert v. People, 9 Cow. be unknown, the indictment of the acces- 
(N. Y.) 599; Reg. 7 '. Best, 3 Ld. Raym. sorj may state it accordingly, i Archb. 
1167; Child ?/. North, r Keble, 203; Rex Cr. Pr. p. 67. It is also that, if the 
w.Tymberly, I Keble, 254, 264. See 2 Russ, principal is declared to be unknowm in 
Cr. 683, — or to charge him with fornica- the indictment, and the proof on the trial 
tion, — Child 7'. North, i Keble, 203. See shows that he is known, there is a fatal 

2 Bish- C. L. (6th eel) secs. 169, 240, — or variance. Rex 7 >, Walker, 3 Camp. 264; 
other disgraceful offence, — Hood z\ Palm, Rex r. Blick, 4 C. & P. 377. 

8 Pa. St. 237, — 01 to make false charges But where there arc two separate counts, 
and accusations. Johnson v. State, 26 N. one charging the principal to be known, 
T. L. (2 Dutch.) 313; State 7'. Buchanan, 5 and the other charging him to be unknown, 
Har. & J. (Md.) 317 ; Slomer 7/. People, 25 it is .sufficient if either is proven, i Whart, 
111.70; Commonwealth t'. Tibbetts, 2 Mass, Cr. L- $§ 207, 225, 226, 231 ; i Bish. Cr. I.. 
536; Elkin V, People, 28 N. Y. 177; Rex §§ 651, 677; Reg. Tyler, 8 C. & P. 616; 
2/, MacDaniel, r Leach, 45; Rex v. Spragg, State z/. Green, 26 S. C. 105, 128 ; Pilger 

3 Burr. 993; Reg,?/. Best, i Salk. 174, See v. Commonwealth, 112 Pa. St. 220; Bren* 
Fost. 130; I Hawk. P. C. 72, sec. 2. And nan %k People, 15 111 . 516; Baxter v. Peo- 
even the legal conviction of an innocent pie, 4 III. {3 Gilm.) 368; Ritzman 7/. People, 
man is no bar. Commonwealth v. McClean, 1 10 111 . 362. 

2 Pars. Cas. (Pa.) 367. Inciting to an Offence.— If one pur- 

1 . 3Chit. Cr, L. 1163, l>osely excites another* to commit an of- 

Btivate Injury. — This was the law until tence, — as, if he harangues people, inflam- 
the decision of Lambert ?/. People, 9 Cow. ing them to a riot, — and the offence is 
(N. Y.) 578, where the question whether an accordingly committed, he is guilty, though 
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Instigators lip/le. 


ments, etc., may be direct or indirect ; by words, signs, or motions ; 
personally, or through the intervention of an agent. ^ No matter 
how long a time elapses, or how great a space intervenes, between 
the instigation and the consummation of the deed, if there is 
immediate causal connection between the instigator and the act, 
the instigator is liable.^ 


he personally takes no part in it.'* i Bish. sey v. People, 47 111. 326. If, therefore, 
Cr. L. 640. the defendants advised, encouraged, aided, 

In Reg. V. Sharpe, 3 Cox, C. C. 228, or abetted the killing, they are as guilty as 
Chief Justice Wilde^ in charging the jury, though they took his life with their own 
said, “ If persons are assembled together hands. If any of them stood by and aided, 
to the number of three or more, and abetted, or assisted in the throwing of the 
speeches are made to those persons to ex- bomb, those of them who did so are as 
cite and inflame them, with a view to incite guilty as though they threw it themselves, 
them to acts of violence, and if that same See Spies v. People (The Anarchists* Case), 
meeting is so connected in point of circum- 122 111, i ; s. c., 10 West. Rep. 701. 
stances with a subsequent riot that you 1. Kennedy v. People, 40 111. 488 ; Reg. 

cannot reasonably sever the latter from the v. Blackburn, 6 Cox, Cr. Cas. 333 ; Somer- 

incitement that was used, it appears to me setts Cases, 19 St, Tri. 804 ; Rex v. Cooper, 
that those who incited are guilty of the riot, 5 Car. & P. 535; Reg. t/. Williams, Den. 
although they are not actually present Cr. Cas. 39; Rex v, Giles, i Moody, Cr. 
when it occurs. I think it is not the hand Cas. 166. 

that strikes the blow or that throws the Inflaming Public Mind. — He who in- 
stone (bomb), that is alone guilty under flames people’s minds, and induces them 
such circumstances, but that he who in- bv violent means to accomplish an illegal 
flames people’s minds, and induces them object, is himself a rioter, though he takes 
by violent means to accomplish an illegal no part in the riot. Reg.?'. Sharpe, 3 Cox, 
object, is himself a rioter, though he take C. C. 228. See Spies v. People, 122 "ill. r ; 
no part In the riot. It will be a question s. c., lo West. Rep. 701. 

for the jury whether the riot that took “ One is responsible for what wTong 

])lace was so connected with the inflamma- flows directly from his corrupt intentions, 
tory language used by the defendants that ... If he set in motion the physical 
they cannot reasonably be separated by power of another, he is liable for its re- 
time or other circumstances.” suit. If he contemplated the result, he is 

Illinois Statute. — The Illinois statute answerable, though it is produced in a 
upon this subject provides, ch. 38, div, 2, manner he did not contemplate. ... If 
2, 3, that, — he awoke into action an indiscriminate 

“ § 2. An accessory is he who stands by, power, he is responsible. If he gave direc- 
and aids, abets, or assists, or who, not tions vaguely and incautiously, and the 
being present aiding, abetting, or assisting, person receiving them acted according to 
hath advised, encouraged, aided, or abetted what he might have foreseen would be the 
the perpetration of the crime. He who understanding, he is responsible.’* i Bish. 
thus aids, abets, assists, advises, or en- Cr. L. § 641. 

courages, shall be considered as principal, It can make no difference whether the 
and punished accordingly. mind is affected by inflammatory words 

** § 3. Every such accessory, when a crime addressed to the reader through the news- 
is committed within or without this State, paper organ of a society to which he be- 
by his aid or procurement in this State, longs, or to the hearer through the spoken 
may be indicted and convicted at the same words of an orator whom he looks up to as 
time as the principal, or before or after his a representative of his own peculiar class, 
conviction, and whether the principal is Spies z'. People, 122 111. i; s. c., 7 West. Rep. 
convicted or amena])]e to justice or not, 701 ; Queen v. Most, L. R. 7 Q. B. Div. 244. 
and punished as principal.’* 2. Commonwealth 2^ Glover, lu Mass, 

This statute abolishes .the distinction be- 395 ; Reg. v. Sharpe, 3 Cox, Cr. Cas. 288 ; 
tween accessories before the fact and prin- Reg. v. Blackburn, 6 Cox, Cr. Cas. 333. 
cipals ; by it all accessories before the fact la aa Indictment for a Conspiracy to mar- 
are made principals. As the acts of the der. — If the defendants advised, encour- 
principal are thus made the acts of the ac- aged, aided, or abetted the killing, they are 
cessory, the latter may be charged as hav- as guilty as though they took the life with 
ing done the acts himself, and may be their own hands. Spies v. People (The 
indicted and punished accordingly. Ba.N:- Anarchists* Case), 122 111. i ; s.c., loWest 
ter V. People, 4 111. (3 Gilm.) 3^; Demp- Rep, 701* 
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One who inflames the people’s minds, and induces them by vio- 
lent means to accomplish an illegal object, is himself liable, though 
he takes no part in the act ; and it can make no difference whether 
the mind is affected by inflammatory words addressed to the 
reader through the newspaper organ of a society, or to the hearer 
through the spoken words of an orator whom he looks up to as a 
representative of his class. It will be a question for the jury 
whether the riot that took place was so connected with the in- 
flammatory language by the defendant that they cannot reasonably 
be separated by time or other circumstances.^ 

2. Accessory before the Fact. — An accessory before the fact is 
one who, being absent at the time the crime is committed, yet 
procures, counsels, encourages, incites, or commends another to 
commit the crime ; but it is necessary that he have the same 
intent as the principal.^ And he who procures a felony to be 
done, is a felon : so, if a murder be committed with the knowledge 
or consent or connivance of a person, he is accessory.® The dis- 
tinction between principals and accessories, as at common law, has 
been abolished by statute in some of the States ; and accessories 
before the act are all principals.'^ In such States there are no ac- 
cessories in murder, all being principals.® As the acts of the 
principal are thus made the acts of the accessory, the latter may 
be charged as having done the acts himself, and may be indicted 
and punished accordingly.® 

At common law all offences admit of accessories, except treason, 
unpremeditated offences, and misdemeanors.’^ 

The statute of Illinois abolishes the distinction between acces- 
sories before the fact and principals.® 

1 . Spies V, People (The Anarchists* Smedes & M. (Miss.) 58; United States 

Case), 123 111 . I ; s. c., 10 West. Rep. 701, v, Gooding, 25 U. S. (12 Wheat.) 460 ; bk. 
764; Reg. 2/. Sharpe, 3 Cox, C. C. 288; i 6, L. ed. 693; Curlin v. State, 4 Yerg. 
Bish. Cr. L. § 640. (Tenn.) 143; Stiatton v. State, 45 Ind. 

2 . Rex 7'. Gordon, i Leach, 515. See 468; Clem z\ State, 33 Ind. 418; Jones 
4 BL Com. 37 ; i Hale, P. C. 617 ; State?', v. State, 13 Tex. 174. 

Lymburn, i P>rev. (S. C.) L. 397 ; s. c., 2 4 . Spies r. People (The Anarchists” 

Am. Dec. 669; People v. Davidson, 5 Cal. Case), 122 111 . i ; s. c., 10 West Rep. 701 ; 
133; People 2'. Hodges, 27 Cal. 340 ; Nor- Raiford v. State, 59 Ala. 106; People 
ton 7'. People, 8 Cow. {N. J.) 137; United 7 >. Bearss, 10 Cal. 60; State r'. Cassady, 
States tf. Lyles, 4 Cranch, C. C.469; State 12 Kan. 550; s. c., i Am. Cr. 567; Stipp 
7'. Mann, i Hayw. (N. C.) 4; Common- v. State, ii Ind. 62; People 7>. David- 
wealth t'. Hurley, 99 Mass. 433; People?', son, 5 Cal. 133; i Whart. Cl. (8th ed.) 
Knapp, 26 Mich. H2; Baker State, 12 201;. 

Ohio St. 214; People v, McMurray, 4 $. State z'. Westfield, r Bail. (S. C.) 132; 

Parker, Cr. R. (N. Y .) 234; Keithler v, Lowenstein People, 54 Barb. (N. Y.) 
State, 10 Smedes k M. (Miss.) 192 ; 4 Bl. 299. 

Com. 36; r Hale, P. C. 615,617; i Russ. 6. Spies v. People (Anarchists’ Case)„ 
Cr. (9th ed.) 49, 57 ; i Bish. C. L. (6th ed.) 122 III. i ; s. c., 10 West. Rep. 701. 

662, 6^. * 7 . English r. State, 35 Ala. 428; United 

3 . United States?'. Harries, 2 Bond, C. Spates r. White, 5 Cranch, C. C. 73; 
C. 311; Commonwealth McAtee, 8 Bieber lu State, 45 Ga. 570; Parsons v. 
Dana (Ky.), 28; State v. Cheek, 13 Ired. State, 43 Ga. 197 ; 4 BL Comm. 36; i Russ. 
(N. C.)L, I £4; Commonwealth 7'. Macom- Cr. (9th ed.) 57* 

her, 3 Mass. 254; Commonwealth Bar- 8. Spies v. People, 122 111 . i ; s. c., ra 
low, 4 Mass. 439; Williams State, 1.2 West. Rep. 701. 
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3. Responsibility for Consummated Act — Where several persons 
take part in the execution of a criminal purpose, all are equally 
liable for the acts of each, and for the incidental and probable 
consequences of the joint purpose.^ But a man is not to be 
proved to be a conspirator having a joint illegal intent with others 
in a particular assault which he does not personally commit, by 
showing the misconduct of others on previous occasions.® Yet 
when men form the intent, and come together, and agree to carry 
it into execution, this agreement is a step in the direction of 
accomplishing the purpose, and it is a crime.® If a number 
of men combine to attack another with deadly weapons, and one 
kills the person attacked, all are guilty of the murder.*^ 

Where the defendants, as a means of bringing about a social 
revolution, also conspired to excite classes of workingmen into 
sedition, tumult, and riot, and to murder the authorities of the 
city, and a murder of a policeman resulted from such advice and 
encouragement, the defendants are responsible therefor.® 

Where persons agree to stand by each other in a breach of the 
peace, with a general resolution to resist all opposers, and in 
the execution of their design a murder is committed, all of the 
company are equally principals in the murder, if the murder be in 
furtherance of the common design.® 

4. Aiders and Abettors in Common Design. — One who is present 
aiding or abetting others in a common purpose, is responsible for 

1 . Frank v. State, 27 Ala. 37; Thompson 305; i Hale, P. C. 439, 462; 2 Hawk. P. C. 

State, 25 Ala. 41 ; People v. Woody, 45 ch. 29, § 8. 

Cal. 289; Griffin v. State, 26 Ga. 493; 2 . Strout?;. Packard, 76 Me. 148 ; s. c., 49 

Hanna v. People, 86111 . 243; Brennan v. Am. Rep. 604; Rext^Nicholls, i3East, 412. 
People, 15 III. 51 1 ; Williams v. People, 54 3 . State v. GHdden, 55 Conn. 46; s, c., 

111 . 478 ; Williams v. State, 47 Ind. 568 ; 3 New Eng. Rep. 849. 

Commonwealth v. Campbell, 89 Mass. (7 4 . Williams State, 81 Ala. i. 

Allen) 541 ; Commonwealth ». Knapp, 26 Thus, where defendant was engaged in a 
Mass. (9 Pick.) 496 ; s. c., 20 Am. Dec. conspiracy to forcibly compel new men to 
491, 496; People V. Knapp, 26 Mich. 112; leave an employer, and in carrying out the 
Green v. State, 13 Mo. 382; Norton v, conspirac;;^ a homicide was committed, such 
People, 8 Cow. (N, Y.) 137 ; Ruloff v. homicide is binding t)n him. State v. Mc« 
People, iSN. Y. 179; Carrington v. Peo- Cahill (Iowa), 33 N. W. Rep. 599. 
pie, 6 Park. Cr. R. (N. Y.) 336; Common- 5 . Spies v. People (The Anarchists^ 
wealth V. Neills, 2 Brewst. (Pa.) 553; Case), 122 111 . i ; s. c., 10 West. Rep. 701. 
Commonwealth v Daley, 2 Clark (Pa.), Where A. and B. by pre-arrangement 
156; Breese z/. State, 12 Ohio St. r46; attack C. and kill him, and I)., not being 
s. c., 80 Am. Dec. 340 ; Commonwealth xk privy to their common design, joins in the 
Hare, 2 Clark (Pa.), 457 ; Moody State, 6 fight, D. is not guilty of murder, — Frank 
Cold. (Tenn.) 299; Berry v. State, 4 Tex. xk State, 27 Ala. 37; — the same h true in 
App. 492; United States v. Ross, i Gall, a conspiracy to rob, — State v. Heyward, 
C. C. 024; Miller 7/. State, 25 Wis. 384; 2 Nott 8 c Mc.C. (S. C.) 312; s. c., 10 Am. 
Reg. z'. Hilton, 5 Up. Can. L. J. 70; Reg. Dec. 604; — but if some of the partie.s, 
V, Slavin, 17 Up. Can. C. P. 205; Rex v, combined to escape, commit a crime, the 
Lockett, 7 Car, 8 c P* 300 ; Rex h, Passey, one who did not consent, and was not en- 
7 Car. 8 c P. 282 ; Reg. Cruse, 8 Car. Sc gaged in its commission, will not be liable. 
P. 541 ; Reg. V. Howell, 9 Car. 8 c P. 437; People z*. Knapp, 26 Mich. ixz. And see 
Rex ?/. Higgins, 2 East, 5 ; Rex v. Duffeys, State v. Phillips, 24 Mo. 475. 
i I^win, 194 ; Rex v, Hodgson, i L*each, 6. Spies v* People (The Anarchists^ 
C. C. 6 ; s. c., suit mm. Rex v. Hobson, Case), 122 111 . i ; s, c., 10 We.st. Rep, 758; 
r East, P. C. 258; Reg. v Taylor, L. R. 2 Williams v. People, 54 111 422 ; Whart. 
C, C. 147 ; Rex %k Standley, Russ. & R. Horn. (2d ed.) 3^^, 
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the act of one of the party, providing the act was in pursuance 
of, or incidental to, such purpose ; ^ but if the act committed has 
no connection with the common object, the party committing it is 
alone responsible for its consequences.* Where parties combine 
to commit an offence, the one who did not consent, and was not 
privy to the fact, is not responsible.* After the common purpose 
is at an end, the act or dictation of one cannot affect the others.'^ 

All conspirators are liable for the act of each if done in the 
prosecution of the common design.* It is a well-established rule, 
that every one who enters into a common purpose or design is 
generally, in law, a party to every act which has before been done 
by the others, and a party to every act which may afterwards be 
done by any of the others, in furtherance of such common design.* 

A conspiracy is not destroyed by connection, at a subsequent 
time, of new parties therewith ; as a new party, agreeing to the 
plans of the conspirators, and coming in and assisting them, 
becomes one of them.* And individuals who, though not specifi- 
cally parties to the killing, are present, and consenting to the 
assemblage by whom it is perpetrated, are principals, when the 
killing is in pursuance of the common design.® 

Confederates in a common design, of which the offence of con- 
spiracy is a part, are all principals.^* Any participation in a 

1. Weston z\ Commonwealth, in Pa. Association for Innocent Purpose: 

St. 251 ; s. c., 2 Cent. Rep. 35; Wicks v. Power Abused. — Thus, where an associa- 
State, 44 Ala. 398 ; United States zu Wil- tion is formed for innocent purposes, and 
son, Baid. C. C. 104,* United States v, its power and authority are afterwards 
Gooding, 25 U. S. (12 Wheat.) 460; bk. 6, abused, only those so abusing them are 
L. ed. 693; Sharp v. State, 6 Tex. App. liable. Cafew v. Rutherford, 106 Mass. 
650; Rexz/. Royce, 4 Burr. 2073; See Snow?'. Wheeler, 113 Mass. 179; 

Jackson, 7 Cox, Cr. Cas. 357. Bowen v, Matheson, 96 Mass. (14 Allen) 

Under the lUinois Statute and the con- 503. 
struction given to it by the decisions of the 3. People v. Knapp, 26 Mich. 113; s. c., 

Supreme Court of that State (Baxter v. i Car. Law Rep. 252. 

People, 3 Gil in. 368, and other cases), the 4. Snowden State, 7 Baxt. (Tenn.) 
man, who, “not being present aiding, 482. 

abetting, or psisting, hath advised, en- 5. State 7^ Wilson, 30 Conn. 500; Tom])- 
couraged, aided, or abetted the perpetra- kins v. State, 17 Ga. 356; State v. Nash, 7 
tion of the crime,” may be considered as Iowa, 347 ; State v. Arnold, 48 Iowa, 566; 
the principal in the commission of the State v. Larkin, 49 N. H. 39; Green zu 
crime, may be indicted as principal, and State, 13 Mo. 382; People?'. Saunders, 2$ 
may be punished as principal. The indict- Mich. 119 ; Cuyler ?*. McCartney, 40 N. V. 
meht need not say any thing about his 224 ; Heine v. Commonwealth, 91 Pa. St. 
having aided and al>etted either a known 148; Hardin zu State, 4 Tex. App. 35J. 
principal or an unknown principal. It 6. McKee v. State (Ind.), 9 West. Rep. 
^may simply charge him with having com- S38; Card ?'. State, 109 Ind. 415; s. c., 7 
luitted the murder as principal. Then, if, West. Rep. 8r, 82. 

upon the trial, the proof shows that he 7. United States ?'. Nunnemacher, 7 Biss, 
aided, abetted, assisted, advised, or en- C. C. ni. 

couraged the perpetration of the crime, 8. People zu Mather, 4 Wend. (N. Y.) 
the charge that he committed it as prin- 229; s. c., 21 Am. Dec. 122. 
cipal is established against him. It would 9. Spies People (The Anarchists* 
make no difference whether the proof Case), 122 111. i ; s. c., 10 West. Rep. 773; 
showed that he so aided and abetted, etc., a Commonwealth v, Daley, 2 Clark (Pa.), 
known principal or an unknown principal. 150 ; Reg. v. Jackson, 7 Cox, C. C. 357 ; z 

2, Frank ?/. State, 27 Ala. 37 ; People ?'. Whart. Horn. § 201. 

Leith, 52 Cal. 251; Heine Common- 10. Williams State, 47 Ind. 56$; Green 
wealth, 91 Pa. St. 148. v. State, 13 Mo. 382. 
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the parties to an illegal transaction, makes the act of one the act 
of all.^ 

Where a party is shown to have acted conjointly with others, 
he cannot complain if he is charged with having conspired with 
them in producing the results, even though the name of his co- 
conspirators were not known to the grand jury, and the indictment 
so states.® It might be otherwise if all the co-conspirators were 
known to the grand jury for he who enters into a combination 
or conspiracy to do such an unlawful act as will probably result in 
the unlawful taking of human life, must be presumed to have 
understood the consequences which might reasonably be expected 
to follow from carrying it into effect.^ Individuals who, though 
not specifically parties to the killing, are present, and consent 
to the assemblage by whom it is perpetrated, are principals when 
the killing is in pursuance of the common design.® Yet a mere 
presence on the occasion of the conspiracy is not sufficient to 
make one guilty. One must incite, procure, or encourage the act ; 
but, if a person joins the conspiracy after it is formed, he becomes 
a CO conspirator, and the acts of others become his acts by adop- 
tion.^ 

Where several conspire to do an unlawful act, all are liable for 
the acts of each, if done in the prosecution of their purpose.*^ 

V. The Indictment. — i. Venue. — The venue may be laid in the 
county in which an act was done by either of the conspirators in 
furtherance of their common design,^ and may charge a conspiracy 
with parties unknown.® In the States generally, a conspiracy is 
indictable as a common-law offence.^® But it must appear on the 

1 . Jackson z'. State, 54 Ala. 234; Smith 5 . Spies v. People (The Anarchists’ 
a'. State, 53 Ala. 407; State v, Wilson, 30 Case), 122 111 . i.; s. c., 10 West. Rep. 
Conn, 500; Tompkins v. State, 17 Ga.356; 701. 

Ferguson v* State, 32 Ga. 658; Reid t'. 6. United States 7', Johnson, 26 Fed. 

State, 20 Ga. 681 ; Smith 7-. People, 25 111 . Rep. 683; Johnson v. Miller, 63 Iowa, 
17; s. c., 76 Am. Dec. 180; Brown v. 529. 

People, 83 111 . 291 ; State v. Nash, 7 Iowa, 7 . Stale v. Wilson, 30 Conn. 500; Tomp- 
347; State V. Sheliedy, 8 Iowa, 477 ; State kins 7*. State, 17 Ga. 356 ; Reid v. State, 30 
7A Myers, 19 Iowa, 517; State Jackson, Ga. 681 ; State v. Nash, 7 Iowa, 347; State 
29 La. An. 354 ; State v. Buchanan, 5 Harr, v, Sheliedy, 8 Iowa, 477 ; State Myers, 
& J. (Md.) 317 ; Commonwealth v, Harley, 19 Iowa, 517 ; Green v. State, 13 Mo. 382 ; 
47 Mass, (7 Mete.) 462; Green 7'. State, 13 Ferguson v. State, 32 CJa. 658; Smith %*. 
Mo. 382; Carrington 7^ People, 6 Park. Cr. People, 25 111 . 17; s. c., 76 Am. Dec. 718; 
R. (N, Y.) 336; Collins 7'. Commonwealth, State Buchanan, 5 Har. & J. (Md.) 317. 
3 Serg. & R. (Pa.) 220: Hannon v. As where a homicide was committed by 
State, 5 Tex. App. 549; Phillips v. State, some person with whom the prisoner acted 
6 Tex. App. 364; United States v. Goli in concert. Carrington v. People, 6 Park, 
berg, 7 Biss. C. C. 175; United States v. Cr. R. 336; 4 Ala. 603. See Accessories, 
Donau, 11 Blatchf. C. C. 168; Reg. v, Fel- Accomplices. 

lows, 19 Up. Can. Q. 3,48; Reg. «/. Slavin, 8 . Commonwealth v, Corlies, 3 Brews. 
17 Up. Can. C. P. 205; 3 Arch. Cr. Pr. (Pa.) 575; Rex w. Ferguson, 3 Starkic, 
622 ; 2 Whart. on Ev. ^ 12k 489. 

%* People w. Mather, 4 Wend. (N. Y.) 9 . People v. Mather, 4 Wend. (N. Y.) 

229; s. c,, 21 Am. Dec. 122; Rex v. Steele, 229; s. c., 21 Am. Dec. 123. 

2 Moody, Cr. Cas. 246, 10. Commonwealth v. Hunt, 45 Mass. ( * 

8, Whart Cr. PI & Fr. §§ 104, rrr. Mete.) in ; s. c., 38 Am. Dec* 346; State 7'. 

4 . Spies V. People (The Anarchists* Pulle, 12 Minn* 164; State 7% Norton, 23 
Case), 122 111 . I,; s, c., 10 West Rep. 701. N, J* L. (3 Zab.) 33. 
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face of the indictment that the object of the conspiracy, or the 
means to be employed, are criminal.^ Active participation in, 
not simply passive cognizance of, the illegal action, must be 
shown.® 

Where the offence is in the conspiracy, and not in the acts com- 
mitted for carrying it into effect, the charge is sufficiently made in 
general terms describing an unlawful conspiracy to effect a bad 
purpose.® 

In a conspiracy to commit a felony or a misdemeanor, a general 
allegation describing it in general terms is sufficient but a gen- 
eral allegation is not sufficient where the object is not criminal.® 


1 . State V, Jones, 13 Iowa, 269; Com- 
monwealth V. Eastman, 55 Mass, (i Cush.) 
189; s. c., 48 Am. Dec. 596; Common- 
wealth V. Shedd, 61 Mass. (7 Cush.) 514. 
Compare State Parker, 43 N, H.83. 

Such facts must be stated upon the 
record as in the judgment of law consti- 
tute an offence, whether in the object or 
means. State v, Stevens, 30 Iowa, 392; 
State V. Ormiston, 66 Iowa," 143 ; State v. 
Potter, 28 Iowa, 554; State v. Hewctt, 31 
Me. 396. 

2 . Evans v. People, 90 111 . 384. 

Thus, an allegation that A. and B. con- 
spired to do an act so that C. should 
commit a felony, is not a sufficient alle- 
gation that the purpose of the act was to 
induce him to commit it, or abet in its per- 
petration. Commonwealth v. Barnes, 133 
Mass, 242. 

3 . Reg. Selsby, 5 Cox, Cr. Cas. 495, 
note ; Reg. ?/. Harris, i Car. & Marsh, 661 ; 
Hilton z/. Eckersley, 6 El. & Bl. 47; s. c., 
Jur. N. S. q87 ; 25 L. J. Q. B. 199; Rex v. 
Mawbey, 6 T. R. 619; Re.x v. Eccles, i 
Leach, C. C. 274; Walsby v. Anley, 3 El, 
& E. 516; s. c., 7 Jur, N, S. 465; 30 L. J. 
M, C. 121; 9 W. R. 27r; 3 L, T. N. S. 
666; Reg. v. Rowlands, 17 Ad. & E. (N. S.) 
670; 17Q.B. 671; 21 L. J.M. C.Sr ; 5 Cox, 
C. C. 436; Reg. V. Druitt, 10 Co.x, Cr. 
Cas. 593; Reg. v. Bunn, 13 Co-x, Cr. Cas. 
316; Springhead Co. v. Riley, L. R. 6 Eq. 
55 1; Mogul Steamship Co. v. McGregor, 
L. R, 15 Q. B. Div. 476; Commonwealth 

Hunt, 45 Mass. (4 Mete.) rii, 128; s. c., 
38 Am. Dec. 346; Smith v. People, 35 III. 
17 ; c., 76 Am. Dec. 780; Commonw'ealth 

Carlisle, Bright (Pa.) 36; Carewr/. Ruth- 
erford, 106 Mass. I. 

Knowledge of Character of Act. — It 
was unnecessary to aver knowledge in the 
respondents of the wrongful character of 
the matters and things charged against 
them. If an act in its natural characteris- 
tics and quality is unlawful, knowledge of 
its wrongful character is presumed. It is 
otherwise when it becomes wrongful by the 
presence of accidental or fortuitous fea- 
tures not ordinarily attendant upon it. Thus 

6 : 


in State Carpenter, 54 Vt. 551, the re- 
spondent was presumed to know that it 
was unlawful to assault Larose as an indi- 
vidual. So, for such assault, no averment 
was necessary to bring home to him knowl- 
edge of the wrongful quality of his act. 
But when the same act was enlarged to the 
grade of an offence for impeding Larose as 
a public officer, it took on a character so 
abnormal that knowledge of this artificial 
quality of his act in the respondent mast 
be alleged in order to lay a basis for a 
guilty intent. State v, Stewart, 59 Vt. 273; 
s. c., 4 New Eng. Rep. 378. 

4 . Commonwealth z\ Eastman, 55 Mass, 
(i Cush.) 189; s. c., 48 Am. Dec. 596; 
Wood V. State, 47 N. J. L. (18 Vr.) 461 ; 
s. c., i Cent. Rep. 442. 

5 . Commonwealth v. Shedd, 61 Mass. (7 
Cush.) 514 ; Commonwealth v. Wallace, 
82 Mass. (16 Gray) 221. 

If the means to be used are not neces- 
sarily unlawful, either by statute or the 
common law, and are laid as the corpus 
delicti^ then a particular statement of the. 
means to be used must be set out, so that 
the court can see on the face of the indict- 
ment that a crime has been committed. 
In State Keach, 40 Vt. 113, the court 
laid down the rule as follows: “llie ad- 
judged cases uniformly recognize the rule 
that a general allegation that two or more 
persons conspired to effect an object crimi- 
nal in itself, — as, to commit a misdemeanor 
or felony, — is sufficient, even though the 
indictment omits all charges of the particu- 
lar means to be used; and the cases are 
now equally uniform in holding that if the 
agreement or combination be to do an act 
or to effect an object not criminal, by the 
use of unlawful means, a general charge of 
a conspiracy to eltect the object is not suffi- 
cient ; and the charge of such a conspiracy 
must be accompanied with a particular 
statement of the means by which the object 
of the conspiracy was to be effected, so 
that those mean.s may appear to be crimi- 
nal, or the indictment will be bad.” State 
V Stewart, 59 Vt, 273; c., 4 New Eng. 

Rep. 378. 
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If the indictment be too general, the court will order a bill of par- 
ticulars, though not a statement of specific acts, nor the time and 
place of their occurrence,^ Where the object of the conspiracy 
is the commission of a misdemeanor, or any unlawful act, the 
means to be used need not be set forth.^ And when the con- 
spiracy to do an act is to do an act per se indictable, neither the 
means nor the overt acts need be stated : merely stating the offence 
is sufficient.^ 

2. No Overt Act need he alleged. — It is not necessary to allege 
overt acts when the conspiracy to do the acts is itself unlawful,^ 

1 , Reg. 2'. Kenric. $ Q. B, 49; Reg. v. is the general rule in criminal pleading, 
Hamilton, 7 Car. & P. 443; State v. Bart- even where the statutory terms create the 
lett, 30 Me. 132; State v. Buchanan, 5 offence, i Whart. Cr. L. § 364; State v. 
Har. & J. (Md.) 317; Commonwealth Cook, 3S Vt. 437 ; State Stewart, 59 Vt. 
Ward, I Mass. 473; Commonwealth v. 273; s. c., 4 New Eng. Rep. 376. 

Tibbetts, 2 Mass. 536 ; Commonwealth v. 8. O’Connell v. Reg , 1 1 Clark & F. 
Warren, 6 Mass. 72; People 2'. Richards, i 155; Reg. v. Carlisle, Deais. C. C. 337; 
Mich. 2i6; s. c., 51 Am. Dec. 75; Com- s. c., 6 Cox, C. C. 366. 
momveallh v. McKisson, S Serg. & R. Means need not oe set out. — In an in- 
(Pa.) 420; s. c., II Am. Dec. 354; Reg. 2'. dictment for conspiracy to commit an in- 
Esdaile, i Fost. & F. 213; Reg. v. Roy- dictable offence, the means need not to be 
croft, 6 Cox, C. C. 76; Reg. v. Brown, S set out. It is enough for the pleader to set 
Cox, C. C. 69 ; Reg. z/. Hamilton, 7 Car. & out the offence to be committed, in words 
P. 443. such as will describe it as a conclusion of 

State 2/. Ormiston, 66 Iowa, 143; Peo- law. Thomas People, 113 111 . 531; 
plet'. Petheram (Mich.), 7 West. Rep. 592; State v. Oimiston, 66 Iowa, 143; State r. 
People Clark, 10 Mich. 310; Ros. Cr. Dent, 3 Cill & J. (Md.) 8; State v, Bait- 
liv. 387. lett, 30 Me. 132; State v. Ripley, 31 Me. 

Unlawful Act by Unlawful Means. — 3S6; People v. Bush, 4 Hill (N. Y.), 133; 
Where the counts in an indictment charge Hazen v. Commonwealth, 23 Pa. St. 355 ; 
a conspiracy to commit an act, unlawful at Commonwealth v. Rogers, 35 Serg. & K. 
common law, by means unlawful under the (Pa.) 463; State v. Noyes, 25 Vt. 415; Rex 
statute, it is not necessary to set out speci- v, Higgins, 2 East, 5 ; 5 Arch. Cr. PI. (Sth 
fically the kind of threats, or methods of Am. ed.) 263. 

intimidation, made use of. The w’ords of Sufficiency of. — A count is sufficient 
the statute may be used without setting which merely charges a conspiracy to do 
forth their meaning. Thus, in Keg. v, an unlawful act; and, fortiori^ one that 
Rowlands, 17 A. & E. N. S. 671, the in- charges a conspiracy to do an unlawful 
dictment, among other things, charged a act by unlawful means. State v. Stewait, 
conspiracy to force w'orkmen to quit the 59 Vt. 2^3 ; s. c., 4 New Eng. Rep. 378. 
employment of the Messrs. Pei ry, by using Charging Offence in Words of Statute. --- 
threats and intimidation. The statute (6 Where the language of the statute is 
Geo. IV. chap. 129, § 3) forbids the use of adopted, all the elements of the offence 
such means. The court said, *‘It is ob- enumerated, and the whole chaiged to 
jected that some counts do not disclose the have been with the intent specified, it is 
nature of the molestation or intimidation sufficient. Commonwealth v. Dyer, 128 
by which the conspiracy was to take effect; Mass. 70; Reg. v. Rowlands, 17 Q. B. 671; 
blit this is quite unnecessary. The w'ords 5 Cox, C. C. 436; State v, Jones, 33 Vt. 
of the legislature are used; the terms m 443; State r. Cook, 38 Vt. 439; State v. 
question have a meaning stamped upon Stew'art, 59 Vt. 273 ; s. c., 4 New Eng. Rep, 
them by the Act (6 Geo. IV. chap. 159, 378; i Whart. Cr. L. § 364. 

§ 3), and we must take it that they are 4 . Stater. Bartlett, 30 Me. 132; State 
used here in that sense. And they are not v. Ripley, 31 Me. 386; Commonw'ealth v. 
employed as describing the substantive Eastman, 55 Mass, (i Cush.) 190; .s. c., 48 
offence for which the indictment is pre- Am. Dec. 596; Commonwealth y. She<ld, 
ferred: that offence consists in the con- 6r Mass, (7 Cush.) 514; Landringham v. 
spiracy, which is a conspiracy at common State, 49 Ind. 136; Alderman v. People, 
law.” 4 Mich. 414; s. c., 51 Am. Dec. 75; Isaacs 

In Commonwealth r. Dyer, 128 Mass. v. State, 48 Miss. 234; March v. People, 
70, under a statute similar to that of Ver- 7 Barb. (N. V.)39i; l^eople Arnold, 4^ 
mont, a like decision w'as made; and such Mich. 26S; State v. Noyes, 25 Vt. 41 3 i 
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for it is an offence complete in itself.^ Where the conspiracy is 
itself unlawful, pleading the offence is sufficient; and charging* 
the overt acts may be considered as surplusage, or as mere 
aggravation.^ An indictment is not bad for duplicity because it 
charges the overt act by way of aggravation, where the conspiracy 
was complete without the overt act.® If overt acts were charged 
in the indictment, and sustained by proof, such acts would be 
merely matter of aggravation,^ or evidence of crime;® for the 
overt act, wherever committed, is a renewal of the original con- 
spiracy by all the conspirators.® 

3. Where the Means are Unlawful — Where the gist of the 
offence consists in the unlawful means used, these means should 
be set forth by direct averments of facts sufficient to continue the 
offence.*^ But when the object to accomplish which the alleged 
conspiracy is formed, is not unlawful, but the offence consists in 
the use of unlawful means, the means must be particularly set 
forth in the indictment.® When the object or purpose of the 

United States v. Dustin, 2 Bond, C. C. between the case o£ State v. Stewart, 59 
332; Rex 7/. Kinners, i Strange, 195; Reg. Vt. 273; s. c., 4 New Eng. Rep. 378, and 
V. Gompertz, 9 Q. B. 824; Reg. v. Hey- Commonwealth t/. Hunt, 45 Mass. (4 Met c.> 
mann, 12 Cox, C. C. 383; Reg. v. Seward, iii; s. c., 38 Am. Dec. 340. In the lattei^ 
I Adol. & El. 706. case the substantive offence was a conspir- 

1. The Poulterer’s Case, 9 Coke, 55; acy, but not to do an unlawful act ; and the 
Rex V. Kinnersley, i Strange, 193 j Reg. v. means laid for its accomplishment were 
Best, 2 Ld. Raym. 1167; State z/. Cawood, laid as mere matters of aggravation, and 
3 Stew. (Ala.) 360 ; Landringham v. State, for that reason no crime whatever was 
49 Ind. 186; Isaacs v. State, 48 Miss, 234; charged in the indictment. But it was 
State V. Straw, 42 N. H. 393 ; State v. otherwise in State v. Stewart. 

Rickey, 9 N. J. L. (4 Halst.) 293; People 4. State v. Noyes, 25 Vt. 415; Collins v. 
V. Mather, 4 Wend. (N. Y.) 229; s. c., 21 Commonwealth, 3 Serg. & R. jPa.) 220. 
Am. Dec. 122; State v. Younger, 1 Dev. 6. Commonwealth v. Corlies, 8 Phila- 
(N. C.) L. 357; Respublica v. Ross, 2 (Pa.) 450; s. c., 3 Brewst, (Pa.) ^75. 

Yeates (Pa.), i ; s. c., 2 U. S. (2 Dali.) 239; 6. State v. Chapin, 17 Ark. 501 ; Johns, 

bk. I, L. ed. 364 ; Commonwealth v. Bliss, v. State, 19 Ind. 421 j Bloomer v. State, 43 
12 Phila. (Pa.) 580; Heine v. Common- Md. 321; Commonwealth v. White, 123 
wealth, 91 Pa. St, 145 ; Johnson v. State, 3 Mass. 430; State v. Hamilton, 13 Nev. 3S6; 
Tex. App. 590; State v. Noyes, 25 Vt. 415. Commonwealth v. Corlies, 3 Brewst. (Pa.) 

Kew Jersey Doctrines. — But in New 575. 

Jersey, although it is acknowledged that *t. Commonwealth v. Hunt, 45 Mass. (4 
such were the common-law doctrines, still. Mete.) 1 1 1 ; s. c., 38 Am. Dec. 346. 
it is held that, under the statute, some act 8. Cole v. People, 84 111, 216; Smith v* 
must be done in execution of the design People, 25 III. 17; Commonwealth East- 
agreed upon to complete the offence. State man, 55 Mass, (t Cush.) 189; s. c., 48 Am. 

Norton, 23 N. J. L. (3 Zab.) 33, Dec. 596; Alderman v. People, 4 Mich, 

2. State z/. Cawood, 2 Stew. & P* (Ala.) 414; s. c., 69 Am. Dec. 321; People v. 
360; State V. Bartlett, 30 Me. 132; State Petheram (Mich.), 7 West. Rep. 592; Peo- 
V, Ripley, 31 Me, 386; Commonwealth v. pie v, Barkelow, 37 Mich. 455; State 
Tibbetts, 2 Mass. 536; Commonwealth z'. Burnham, 15 N. H. 396; Commonwealth 
Davis, 9 Mass. 415; State v. Buchanan, 5 v. Shedd, 61 Mass. (7 Cush.) 515. 

Har. & J. (Md.) 317; State v. Straw, 42 Allegation of Means to show Purpose. — 
N. H. 393 ; Collins v. Commonwealth, 3 The allegation of means then becomes im- 
Serg. & R. (Pa.) 220; State v. Noyes, 25 portant to show the criminal or unlawful 
Vt. 415. purpose. People v. Petheram (Mich,), 7 

3« State Ormiston, 66 Iowa, 143. West. Rep, 592; People v. Richards, 1 

Averring Means. — Where the conspir- Mich. 216; s. c., 51 Am. Dec. 75; State z*. 
acy itself is the crime, it is wholly unneces- Crowley, 41 Wis. 271 ; People v. Barkelow,. 
sary to aver the means by which the conspir- 37 Mich. 455 ; Commonwealth v. Eastman^ 
acy was to be carried out. State?/. Noyes, 55 Mass, (i Cush.) 190; s. c., 48 Am. Dec. 
25 Vt, 415,422. Herein lies the distinction 596. 

4 C. of L. — 40 625 



Indictment. 


CRIMINAL CONSPIRACY. Joinder of Coimts, etc. 


conspiracy is to commit a criminal act, the offence is perfect 
without reference to the means by which it is to be accomplished, 
and the criminal purpose should be distinctly alleged; but if the 
offence consists in unlawful means to be employed, the means 
should be distinctly stated.^ If the end be unlawful, that only 
need be alleged ; but if the end be not lawful, the unlawful 
means must appear. The criminality must appear on the face of 
the indictment.^ 

The means must be particularly set out, and they must be such 
as to constitute a statutory or common-law offence.® 

4. yoinder of Coitnts. — Felonies and misdemeanors, or differ- 
ent felonies, may be joined in the same indictment, if the counts 
cover the same transactions.^ The conspiracy may be charged 
as the substantive offence, or counts for the conspiracy may be 
joined with counts for the substantive offence.® And where all 
the counts in an information are manifestly based upon one 
and the same transaction, it will be assumed that it was the inten- 
tion to charge but one offence.® 

If more than one unlawful act was to be accomplished, the facts 
relating to each may be set up in separate counts.*^ And each 
count must set out the offence in full: reference will not be 
sufficient.® 

The charge is sufficient where the object of the conspiracy 
could be sufficiently inferred from the prior averments in the 
indictment : its insufficiency would be cured by the verdict.® 

5. Charging Consummated Act. — When the conspiracy is exe- 
cuted, the fact should be alleged. The better practice is to charge 
the consummated act.^® Whore the proof intended to be submitted 
to the jury is proof of the actual commission of crime, it is not 
the pniper ct)ursc to charge the parties with conspiring to com- 
mit it.^^ 

An indictment jointly charging several defendants with a mur- 
der, implies a conspiracy ; and proof may be adduced under a 
formal allegation of conspiracy.^® 


1 . State Kipley. 31 Me, 384, 3S6; 
State R Roberts, 34 Me. 320, 322. 

Wto to bo sot out. — In the for- 
mer C4h« It is not necessary to set out the 
means, in the Utter it is, Smitii v. 
People, »s III, 17, 

0 . People tf. Clark, 10 Mich. 310. 

S# People, 84 111 , 216; State v. 

Potter, aS Iowa, 354} Stale v. Mayberry, 
48 Me* 0x8$ Aklennan v. People, 4 Mich. 
414$ Am* Dec* 32X $ Rex Fowkr, 

X Eaat, P* C* 461 5 Rex v. Seward, 3 Norm. 
4 M* 557 * 

ft* State V. Stewart, S 9 Vt 273; s. c., 4 
Hew Eag* Rep* 378. 

.ft* p. Coleman, s Port (Ala.) 32$ 
Implttw State, a Har.& Jf* (Md.) 426; Ifar- 
PiM ex. Commonwealth, u Serg. & R. (Pa.) 


60 ; State Boise, i McMwll. (S. C.) 190; 
Slate V. Montague, 2 McCoid {S. C.), 257; 
State 7'. Gattucy, t Rice (S. C.), 431. 

6. Slate V. (Uidden, 55 Conn. 46; s. c., 
3 New Kng. Rep. 849. 

7 . State Kennedy, 63 Iowa, X97. 

8 . State V. Noi ton, 23 N. J. L. { 3 Zab.) 33. 

9 . R. V. Aspinwali, R. x Q. Ib Div. 
730; s. c., 45 L. J. M. C. 129$ L. R. 2 App. 

46 L. J. M. C.I 4 S* 

10 * State r. Clary, 64 Me, 369; State v. 
Kinstry, 50 Ind. 465$ Elkin v. People, 28 
N. y* 177 i United States p, Cruikshank, 
62 U* S. (2 Otto) 542$ bk. 23, L. ed* 588? 
Reg. r. Boulton, X2 Cox, C. C. 93, 
fl, R, V. Boulton, 12 Cox, C, C. 93; E# 
V. Selsby, 5 Cox, C* C. 493 * 

X^a* An* 443* 
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‘Ihe Indictment, 


CRIMINAL CONSPIRACY, Offences under Statute. 


The relation between the conspiracy and the act need not be 
specifically declared.^ 

6, Offences tinder the Statute, — In an indictment for conspiracy 
to do acts prohibited by statute, it is sufficient to charge the 
offence in the words of the statute.^ And the words of the statute 
may be used without setting forth their meaning.® 

As to statutory offences, all are principals where no mention is 
made of principal in the second degree.'^ 

An indictment under the federal statute which fails to state 
with certainty the acts relied on effecting the conspiracy, has been 
held to be defective.® 

7. Indictment for Specific Offences, — In an indictment for a 
conspiracy to accuse one of crime, the procurement, or intended 
procurement, of an indictment or other legal process need not be 
set out*^ But an indictment for a conspiracy to commit a burglary 
with intent to steal, must charge the intent to feloniously steal.*' 

The substantive felony must be described accurately : so, in an 
indictment for a conspiracy to rob, the charge should aver, ‘‘by 
violence, or by putting in fear." ® And an indictment for a con- 
spiracy to cheat and defraud must set forth such allegations as 
will show the object to be criminal either by statute or at common 
law.® 

No particular description of the goods is necessary,^® nor need 
the scienter be alleged.^^ The superfluous words “divers other 
goods " and “ divers other persons " do not render the indictment 
bad.i« 

The allegation in the information that one object of the def end- 

1, United States v, Donau, ii Blatchf, the offence intended to be committed, and 

C. C, 168. must then state some act done by one of 

2. State V. Hewett, 31 Me. 396; State v, the conspiiatorstowaid effecting the object. 

Noyes, 35 Vt. 415. United States v, Watson, 17 Fed, Rep 221. 

8-. State 7 K Stewart, 59 Vt. 273 ; s. c., 4 6. Commonwealth v, Tibbetts, 2 Mass. 

New Eng, Rep. 37S ; Reg. v, Rowlands, 2 536. 

Den. Cr. Cas. 304 ; s. c., 16 Jur. 265; 21 L. 7. Smith v. State, 93 Ind. 67. 

J. M. C, Si. 8. Landringham v. State, 49 Ind. 186. 

4* United States?/. Bayer, 13 Baiikr. Reg. Conspiracy to rob. •— An indictment 
403; United States v. Harbison, 13 Int. charging that defendants conspired to 1 ob, 
Rev. Rec. iiS; Thornton v. State, 25 Ga. and did 10b, anothei of a silver dollar, 
303; Commonwealth Gannett, 83 Mass, and a wan ant of arrest in his hands 
7 ; Bishop, Stat. Cr. 136; i Arch. Cr. Pr. 13. against them, does not allege two distinct 

5. United States v, Watson, 17 Fed. offences. Lisle v. Commonwealth, 82 Ky. 
Rq). 32 c. 250. 

Conspiracy must be sufficiently charged. 9. Commonwealth v, Eastman, 55 Mass. 
— In an indictment tor a conspiracy to (i Cush.) 190; s. c., 48 Am. Dec. 596; 
commit an offence against the United Rhoads ?/. Commonwealth, 5 Pa. St. 272 ; 
States under Rev. Stat § 5440, the com Twitchell Commonwealth, 9 Pa. St2ii ; 
spiracy must be sufficiently charged ; it Plaxcn v. Commonwealth, 23 Pa. St 355 ; 
cannot be aided by averment of acts done Williams v. Commonwealth, 34 Pa. St. 
by one or more of the conspirators. United 178. 

States 2/, Britton, 108 U. S. 199; bk. 27, L. 10. Commonwealth v. Goldsmith, 12 
ed. 69S. Phila. (Pa.) 632. 

Revised Statute, § 5440.— Under sect 11» Commonwealth v. Goldsmith, 12 

5440 of the United States Revised Statutes, Phila. (Pa.) 633. 

to constitute good information or indict- 19. Commonwealth v. Goldsmith, 12 

*ment it must state with sufficient certainty Phila. ( Pa.) O33. 
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The Indictment. 


ClilNII 2 \AL, COjSfSPIRACY^, Specific Offences, etc. 

ant was to extort money from a particular person or company by 
means which are unlawful, charges a crime.^ And if the indict- 
ment charges a conspiracy to extort through false accusation of 
crime, if there is evidence to sustain the former count, a general 
verdict will not be set aside.® 

An information under a statute making “criminal conspiracies 
to unlawfully and maliciously obstruct and impede the business 
of corporations,” etc., need not set forth that the acts were actually 
committed by the defendants, but merely that they conspired to 
commit them.® 

An indictment fora conspiracy to obstruct justice by “divers- 
false pretences, subtle means, and devices,” and alleging that “the 
clefendant.s have prevented and defeated the trial of said cause,” is 
.sufficient.'* 

In an indictment for a conspiracy to procure the marriage of a 
pauper, it is not necessary to aver that the marriage was had 
against the consent of the parties, though that fact must be 
proved.® 

An indictment for conspiracy to do a wrongful act in violation- 
of another’s rights, which is a statutory but not a common-law 
offence, must set out the facts showing it to be criminal, if no- 
illegal means are charged.® 

An indictment for conspiring to hinder persons in their right 
to assemble, must allege the object of the defendants was to pre- 
vent a meeting for the purpose of petitioning Congress, or for 
something connected with the powers and duties of government’ 

An indictment against a board of freeholders for combining to 
vote away county money, but not charging that the confederation 
was corrupt, or that the payee was, to the knowledge of defend- 
ants, disentitled to the money, is bad.® 

8. To cheat. — The indictment must charge the doing of an 
overt act,® but there need be no allegation that the money was 
obtained.*® In such a case, it is necessary to show that some 
unlawful device was used, and also to show the intent of the 
combination.** And it must appear from the indictment that 

1 . Sl.iU* V. Glidilcn, 55 Conn. 46; s. c., 6. CommonweaUh f. Eastman, 55 Mass 

3 Kins. Rt'ii. .S.»g. (1 Cush.) 1S9 ; s-. c., 4S Am. Dec. 596. 

2 . fommomvealth rs Nichols *34 Miiss. 7 . United .States v. Ciuikshank, 9a U. 

CM. .S. (3 Otto) 543 j bk. =3, L. ed. 588. 

‘ CoBSpiraejr to extort Honey.— -The in- 8. Woodr'.SMte,47N.J.L.(i8Vr.)46i; 
dutment tui < <iusiiii.tcv to extort money s. c., 1 Cent. Rup. 44 ‘- „ . 

must itl 1 c)tc from nhoin. Commonwealth 9 . Wood o. State, 47 !• t- (18 Vr.> 

f'. Andrcn-., 133 Mass. 263. 461; s. c., i Cent. Rep. 441. 

8. I'eople rs I’etheram (Mich.), 7 West. 10. Miller v. State, 79 Ind. 198. 

Rep. 592. Sale in Hontaaa. — An indictment, un- 

4 . ftchw.ib S'. Mtiblev, 47 Mich, 572. der sec. 1K7. div. 3, R. S. of Montana 

OlMtruetlag' Jnitico.— That defendants Territory, for a conspiracy to cheat ami 
"did knowinclv and willingly oppose and deframi, must allege the means by which the 
olrttruct the said sheriff in attempting to con-spiraev was to be accomplished. Te«v 
execute said writ," is a sufficient charge, ritoryw. Carlmtd, dMontTer. 14. 

Schwab ». MaMey, 47 Mich. 572. 11 . Rex a. Tanner, * Esp. 304; Reg. as 

fl. JBr rarkhouM!, 1 East, P. C. 4O*. Edwards, 8 Mod. jaa 
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The Indictment. 


CRIMINAL CONSPIRACY. 


Evidence. 


the property sought to be obtained was not the property of 
defendant.^ 

In an indictment to cheat by false pretences, it is sufficient to 
charge ‘Mivers false pretences.”^ Where the object was to de- 
fraud many persons, the indictment may charge the purpose to 
defraud the public : if the names of persons defrauded, or intended 
to be defrauded, are ascertainable, they should be stated.® And 
where the conspiracy was to defraud a class of persons, or the 
public generally, the parties injured need not be specifically 
named.^ 

It is not necessary to set out any overt act, or any actual injury 
to the person to be defrauded.® But an indictment for a con- 
spiracy to obtain goods by false pretences must charge the doing 
of an overt act, or it will be void.® 

VI. Evidence. — i. Proof of Conspiracy. — The conspiracy may 
be proved by facts and circumstances,'^ and slight evidence of 
collusion is all that is required.® But active participation in, not 
simply passive cognizance of, the illegal action must be shown.® 
Evidence that the same persons were, shortly prior to the time of 
the alleged crime, engaged in a conspiracy to commit similar crimes, 
is competent.^® 

The evidence of the conspiracy is either direct of a meeting 
and consultation for the illegal purpose, or it is circumstantial.^^ 

Sufficient Allegation. — That defendants Evansville Found. Asso., 104 Ind. 70; 

unlawfully, traudulently, and deceitfully s. c., i West. Rep. 885; United States zf, 
did conspire, combine, confederate, and Sacia, 2 Fed. Rep. 754; Kelley z>. People, 
agiee together to cheat and defraud,” has 55 N. Y. 566; Bloomer v. State, 48 Md, 
heen held sufficient. Sydserff Reg., 1 1 Q, 521; United States zf. Cole, 5 McL. C. C. 
B.245; Reg.e', Whitehouse, 6Cox,Cr. Cas. 513; United States v. Gratf, 14 Blatchf. C. 
38 ; Reg. 7'. Heymann, L. R. 8 Q. B. 102; C. 3S1 ; United States v. Babcock, 3 Dill, 
s. c., 12 Cox, Cr, Cas. 383 ; White v. Reg., C. C. 581 ; Reg. v. Whitehouse, 6 Cox, Cr. 
12 Cox, Cr. Cas. 318. Cas. 38; 3 Whart. C. L. § 2351. 

*‘By divers false pretences against the 8. McDowell v. Rissel, 37 Pa. St. 164; 
■statute made and provided, did defraud Peterson v. Speer, 29 Pa. St, 479 ; Clinton 
against the form of the statute,” was held v. Estes, 20 Ark. 216; Johnson v. State, 29 
sufficient in Latham v. Reg., 9 Cox, Cr. Ala. 62 ^ Evans z^. Watson, 56 Pa. St. 54; 
Cas, 516. Bcnham z/. Cary, ii Wend. (N. Y.) 83; 

1 , Reg. z/. Parker, 3 Q, B. 292 ; s. c., Ii Crary v. Spiague, 12 Wend, (N. Y.) 41. 

L. J, (N. S.) 234* 9 . Evans v. People, 90 111 . 384, 

2 , Rex 2/, Gill, 2 Barn. Sc A, 204; Reg. 10 . Taibox v. State, 38 Ohio St. 581. 

7/. Parker, 3 Q. B. 555; Reg. v. Heymann, 11 . R, z/. Cope, i Strange, 144; 2 Stark. 
' L. R. 8 Q, B. 102; s. c,, 12 Cox, Cr. Cas. (2d ed.) 232; R. z/. Parsons, i W. Bl. 392; 
383. Spies V. People (Anarchists’ Case), 122 111 . 

8, McKee z/. State (Ind.), 9 West. Rep. i ; s. c„ 10 West. Rep. 701. 

838. ^ Eesolutions passed at a Meeting. — Reso- 

4 . Commonwealth z^, Judd, 2 Mass. 329 ; lutions passed at one meeting, the object 
s. c., 3 Am. Dec. 54 ; Reg. zf. Peck, 9 Adol. of which meeting was to fix the meeting 

El. 686 j Rex p. De Berenger, 3 Maule Sc mentioned in the indictment, are admissible 

S. 67. to show the intention of the defendants in 

5 . Commonwealth p. Fuller, 132 Mass, assembling and attending the latter meet- 

363; United States p, Waddell, 16 Fed. ing. Spies v. People (Anarchists’ Case), 
Rep. 221. 122 III. I ; s. c., 10 West. Rep. 701 j Rex 

6. Wood p. State, 47 N. J. L. (i8 Vr.) p. Hunt, 3 Barn. Sc A. 566. 

46r ; s. c., X Cent. Rep. 441. Handhuls. — A handbill circulated where 

The Mussel-slough Case, 5 Fed. Rep. it is probable the conspirators would see 
48 o; State p. Wolcott, 21 Conn. 281 j Riehl it, ana it indicates what they should do, is 
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Evidence* 


CRIMINAL C ONSPIRA C K Proof of Previous Plan*. 


Directions given by one of the party on the day of their meeting 
as to where they were to go, and for what purpose, are admissible.^ 
Where the prosecution is not for the conspiracy, as a substan- 
tive crime, proof of conspiracy is only proper so far as it may 
tend to show a common design. It may be introduced for the 
purpose of establishing the position of the members of the com- 
bination as accessories to the crime.® 

The mere fact that defendant stood outside a store while another 
was offering stolen property for sale, is insufficient to show a 
conspiracy.® But proof of illegal purpose alone is enough to 
sustain a criminal prosecution for conspiracy."* Evidence of several 
misdemeanors on different days may be given under an indictment 
for several misdemeanors on the same day.® 

2. Proof of Previous Plan , — When a number of people meet 
together for different purposes, and afterwards join to execute one 
common purpose to the injury of the property of another, it is 
a conspiracy, and it is not necessary to prove any previous plan, 
amongst them against the person injured.® If there is a con- 


admissible in evidence against the con- 
spirators. Reg. V, Duffield, 5 Cox, C. C. 
404 j Spies V, People (Anarchists* Case), 
122 111 . I ; s. c., 10 West. Rep. 701. 

After proof that a particular defendant 
had been active in attempting to induce the 
public not to patronize the company, evp 
dence tending to show that he had distrib* 
uted circulars is admissible. State v, Glid- 
den, 55 Conn. 46; s. c., 3 New Eng. Rep. 

If defendants in their circular, reading, 

A word to the wise is sufficient Boycott 
the company,’* used the word boycott in its 
original sense, in its application to the com- 
pany, there can be no doubt of their criminal 
intent. State v. Glidden, 55 Conn, 46; s, 
c., 3 New Eng. Rep. 849. 

A Kotice to Newspaper that it would be 
charged a certain sum per week as its share 
of the expenses of the boycott, was admis- 
sible for the same reasons. State v, Glid- 
den, 55 Conn. 46; s. c., 3 New Eng. Rep. 

betters. — Letters from one conspirator 
to another are, under certain circumstances, 
admissible in his favor, to show that he was 
a dupe of the other. Rex v, Whitehead, i 
C. & P-67; Spies v. People (Anarchists* 
Case), 122 111 , T ; s. c., 10 West. Rep. 701. 

Drilling of Armed Sections. — Evidence 
of drilling^ a short time before, and hissing 
an obnoxious person, are admissible. R. 
V, Frost, 9 Car. & P. 126; 3 Russ. Cr. 
{5th ed.) 150; Spies v. People (Anarchists* 
Case), 122 111 , I j s. c., 10 West. Rep, 701. 

1 . R. z/.IIunt, 3 Barn.& Aid. 566; Spies 
•V, People (Anarchists’ Case), 122 111 . i; 
s. c., 10 West Rep. 701. 

8* Spies V, People (The Anarchists’ 


Case), 122 111 . I ; s. c., 10 West Rep. 
701. 

Bombs. — As specimens of the kind of 
weapons which the conspirators were pre- 
paring, and as showing the malice which 
the intended use of such weapons indi- 
cated, the bombs prepared by them were 
properly inti oduced, to enable the jury to 
compare their structure with the bomb that 
did the killing. Spies v. People (The 
Anarchists’ Case), 123 111 . i ; s. c., 10 
West Rep. 701. 

Evidence offered by defendant to prove 
a conspiracy was properly excluded, where 
nothing was offered to connect him with, 
it Waugh V, Bridgeford, 69 Iowa, 334. 

3 . People V. Stevens, 68 Cal. 113, 

4 . Schwab v. Mabley, 47 Mich. 572. 

5 . Rex V, Levy, 2 Stark. 458. 

6. Myers %k State, i Conn. 502 ; Farbach 
V. State, 24 Ind. 77 ; Rineman v. State, 24 
Ind. 80; Ulrich v, (Commonwealth, 6 Bush 
(Ky.), /|00; Commonwealth v, Kirby, 56 
Mass. (3 Cush.) 577 ; Commonwealth r . 
Rogers, 48 Mass. (7 Mete.) 500; s. c., 41 
Am. Dec. 458 ; Commonwealth v. Boynton, 
84 Mass. (2 Allen) 160; Commonwealth 
Farren, 91 Mass. (9 Allen) 489; Common- 
wealth V, Waite, 93 Mass. (ii Allen) 54; 
Commonwealth v* Emmons, 98 Mass. 6; 
Commonwealth v, Wentworth, xi8 Mass, 
441; Beckman v, Nacke, 56 Mo. 546; 
Miller v. State, 3 Ohio St 475; State v. 
Smith, 10 K. I. 258 ; Lowery v. State, 30 
Tex. 402- State 7 k Ilartfiel, 24 Wis, 60; 
State V, Cain, 9 W. Va. 559; Duncan 
State, 7 Humph. (Tenn.) 148; United 
States z'. Pearce, 2 McL, C. C 14; Un- 
win V. Clark, L. K. i Q. B. 4x7; Keg. p. 
Robbins, i Carr. P. 452 ; Reg. OHfier^ 
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'Evidence. 


CRIMINAL C ONSPIRA C K Acts and Declarations. 


Where evidence has been adduced prima facie, establishing con- 
spiracy among the several defendants, the acts and declarations of 
each in furtherance of the common design, are the acts and decla- 
rations of all.^ But only those declarations are admissible which 
were made during the process of the conspiracy, and in furtherance 
of its objects.® When the common design has been consummated, 
nothing said or done by one can affect the others.® In regard to 
the admission of acts and declarations of one conspirator as origi- 
nal evidence against each member of the conspiracy, substantially 
the same rule applies in criminal as in civil cases."* The principle 
on which the acts and declarations of other conspirators and acts 
done at different times are admitted in evidence against the person 
prosecuted, is, that, by the act of conspiring together, the conspir- 
ators have jointly assumed to themselves, as a body, the attribute 
of individuality so far as regards the prosecution of the common 
design, thus rendering whatever is said or done by any one in 
furtherance of that design a part of the res gestee, and therefore 
the acts of all® And where a conspiracy has been proved, acts, 
sayings, and movements of other conspirators, before the perpetra- 
tion of the crime, are admissible against the defendant, though 
occurring in his absence.® But such acts and declarations cannot 
be used to show the conspiracy without other independent 
evidence.*^ 

When the fact of conspiracy is once established, any act of one 
of the conspirators in the prosecution of the enterprise is the act 


^used parties have taken . In some peculiar 
instances, in which it would be difficult to 
establish the defendant’s privity without 
first proving the existence of a conspiracy, 
a deviation has been made from the gen- 
eral rule, and evidence of the acts and con- 
duct of others has been admitted to prove 
the existence of a conspiracy previous to 
the proof of the defendant’s privity. Ros- 
coe, Cr. Ev. 414. 

The term “ acts,” as here used, includes 
written correspondence and other papers 
relative to the main design, i Greenl. Ev. 
§ in ; Spies v. People, 122 111 . i ; s. c., 10 
West. Rep. 701. 

1. Williams 2^, State, 81 Ala. i ; Brown v, 
Herr, 21 Neb. 113; State v. Glidden, 55 
Conn. 46; s. c., 3 New Eng. Rep. 489 ; 
Tucker v, Finch, 66 Wis. 17; Owen v* 
State, 16 Lea (Tenn.), i ; Spies v. People 
<The Anarchists’ Case), 122 111 . i ; s.c., 10 
West. Rep. 7c: ; Rhiel v, Evansville 
Found. Asso., 104 Ind. 70 ; s. c., i West. 
Rep. 81 ; Miller v. Commonwealth, 8 Ky. 
15; McKee v. State (Ind.), 9 West. Rep. 
838; Card V. State, 109 Ind, 415; s, c., 7 
West, Rep, 81 ; Nuddz^. Burrows, 91 U. S. 
<1 Otto) 426} bk. 23, L. ed. 286; Ford v. 
State (Ind.), ii West. Rep. 858; r Whart, 
Cr. L. (6th ed.) 702 j 3 Green. Ev. 394. 


Speeches and Publications inciting to the 
perpetration of the act contemplated in 
the common design, are acts and declara- 
tions of the conspirators, and are admissi- 
ble. Spies V, People (The Anarchists^ 
Case), 122 111 . i; s. c., 10 West. Rep. 
70c ; Campbell v. Commonwealth, S4 Pa. 
St. 187; State 7'. Cahill (Iowa), 33 N. W, 
Rep, 599; Card v. State, 109 Ind. 415 ; s. c., 
7 West. Rep. 81; People v. Mather, 4 
Wend. (N. Y.) 229; s.c., 21 Am. Dec. 122; 
United States v. Cole, 5 McL. C. C. 601 ; 
Queen v. West, L. R. 7 Q. B. Div. 244; 
Rex V. Hammond, 2 Esp. 718. 

2 . United States v, Gunnell (D. C,), 3 
Cent. Rep. 764. 

3 . Owens v. State, 16 Lea (Tenn.), 

I. 

4. Card v. State, 109 Ind. 415; s. c., 7 
West. Rep. 81 ; Wolfe v, Pugh, loi Ind. 
293; Daniels v, McGinnis, 97 Ind. 549; 
Hogue V* McClintock, 76 Ind. 205 ; Smith 
V. Freeman, 71 Ind. 85. 

5 . Ford State (Ind.), ir West Rep. 
858. 

6. Williams tu State (Tex. Ct. App.), 
5 S. W. Rep. 655 j s. c., 26 Cent L. J. 

7 . People v» Parker (Mich.), n West 
Rep. 182. 
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ISvldenoe. 


CRIMINAL C ONSPIRA C K Acts and Declarations. 


of all.^ But acts and declarations of co-conspirators not in pur- 
suance of the common design are not admissible.^ 

After a conspiracy is established, only those declarations which 
are in furtherance of the common design can be introduced in 
evidence against the other members.® To make declarations 
admissible, they must accompany acts done in pursuance of the 
conspiracy.^ While all the acts and declarations of one con- 
spirator may be given in evidence against himself, they cannot be 
received against his co-conspirators, unless made during the 
progress of the conspiracy, and in furtherance of its objects.'® 

On the trial of an indictment for arson, where the gravamen of 
the offence charged is not a conspiracy, declarations made months 
before the time at which it is claimed that the defendant had 
any thing to do with any scheme to commit the offence, and, at 
the time the declarations were made, there was no conspiracy, 
and the declarations were but mere threats, it was held that 
such declarations were not so connected with the commission of 
the offence in time and character as properly to be said to be a part 
of the gestce. If it be said that such evidence is competent 
for the purpose of proving a conspiracy, it may be answered that 
whatever weight it might have in that regard, it would also have 
in connecting defendant with the conspiracy, where there is no 
claim that there was any conspiracy, except as between defendant 
and the person making the declarations ; and it is well settled 
that one person cannot be connected with a conspiracy by the 
declarations of another, and declarations are incompetent for that 
purpose.^ 

After the accomplishment or abandonment of the common 
enterprise, no declaration of one conspirator will affect* another, 
and should be excluded as to the latter.*^ 


1 . Card V. State, 109 Ind. 415; s. c., 7 
West. Rep. 81 ; Spies v. People (The An- 
archists* Case), 123 111 . I ; s. c., 10 West. 
Rep. 701 ; Nudd v. Burrows, 91 U. S. (i 
Otto) 426 ; bk. 23, Jj. cd. 286. 

They are admissible on a prhna facie 
establi.shment of the fact, Phoenix Ins. 
Co. V, Moog, 78 Ala, 2S4 ; Miller v, Day- 
ton, 57 Iowa, 423 j Spies v* People (The 
Anarchists* Case), 122 111 , i ; s. c,, ro West. 
Kep. 701 ; Johnson z/. Miller, 69 Iowa, 562. 

2 . Long V. State, 13 Tex. App. 211. 

8. Spies v. People (The Anarchists’ Case), 
t 23 111 . I ; s. c., ro West. Rep. 70 r ; Caret 
sy. State, 109 Ind. 415; s. c., 7 West. Rep. 
Ai ; Horton v» State, 66 Oa. 690. 

They are part of the res gesUe^ and are 
the acts and declarations of all. State v, 
X^arkin, 49 N. H. 39 ; Phoenix Ins. Co. v. 
Moog, 78 Ala. 284 ; Rex v. Salter, 5 Ksp. 
a2{ j Rex Hammond, 2 Esp. 719. 

4 . z Stark. Ev. 405; 3 Russ. Cr. r6o; i 
< 3 reenl. Ev. 126, §§ no, nr; 1 Phill Ev, 
<94, 95 j 2 Whart, Ev. 1206. 


5 . United States v, Gunnell (D. C.), 3 
Cent. Rep. 764. 

Joint Illegal Intent. — A conspiracy be- 
ing proved among a certain number of men, 
an act in pursuance of the common plan 
may be the act of all ; but a man is not to 
be presumed to be a conspirator having a 
joint illegal intent with others in a particu- 
lar assault which he does not personally 
commit, by showing the ^ misconduct of 
others on previous occasions. Strout 7^ 
Packard, 76 Me. 148 ; s. c., 49 Am. Rep. 
6041 State Fredericks, 85 Mo, 145; Rex 

Nicholls, 13 East, 412, 

6. Ford V. State (Ind.), ii West. Rep. 
858. 

T. State 7'. Fredericks, 85 Mo. 145; 
State V. McGraw, 87 Mo. i6ij s. c., 2 
West. Rep. 448. See State v. Duncan, 
64 Mo. 263; laytham v, Agnew, 70 Mo. 
48 ; State v* Reed, 85 Mo. 194. 

Distraining for Cfiurcb Ratos, — On a 
charge of conspiracy to annoy a broker 
who distrained for church rates, evidcnca 
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CRIMINAL CONSPIRACY, 


Statements y etc> 


It is competent to show a conspiracy to murder among other 
persons than the defendant, though its existence were unknown to 
him, if he be afterward connected with it by competent evidence.^ 
If murder was the result of the conspiracy, the acts of other con- 
spirators are admissible, although defendant was not present when 
such acts were done,® and although he was not included in the 
indictment® And they are admissible on the separate trial of 
'One, even though made in his absence.^ But declarations made 
in the absence of the defendant, and after the consummation of 
the conspiracy, are not admissible against him.® They are adrnis** 
sible only when made pending the criminal enterprise.® 

While it is a general rule of evidence, that the acts and declara* 
tions of a person, in the absence of the prisoner, are not admissi- 
ble in evidence against him, yet there are exceptions, one of which 
is in a case of a conspiracy to do an unlawful act, when the acts 
and declarations of conspirators, in furtherance of the common pur- 
pose, are competent, although made in the absence of the others^ 

The rule admitting evidence of declarations of one made out of 
the hearing of the other, before the common purpose was consum- 
mated, is not varied by the fact that after one's arrest they entered 
into a new conspiracy, upon the purpose whereof the declarations 
were made.® Such declarations are admissible without corrobora- 
tion.® 

4. Statements and Confessions, — It is competent, in trials for 
conspiracy, to connect the several parties charged by evidence, 
not only of their statements, but of separate acts.^® And where- 
two unite in a common undertaking to defraud, the admissions- 
of one are competent against both, although there is no evidence of 
conspiracy.^^ Upon a separate trial of one jointly charged with 
another, evidence of what was said by the latter in the presence of 
the defendant is competent to prove the purpose of the defendant^®" 


of what a person, -who -was at the meet- 
ing, said some days after, when he was 
distrained for church rates, is not ad- 
missible. Reg. V, Murphy, 8 Car. & P. 
297; Reg, V, Blake, 6 Q. B. 126; 13 L. J. 
M. C. 131. 

1 . Lamar v. State, 63 Miss. 265. 

2 . State V, McCahill (Iowa), 33 N. W. 
Rep. 599 ; State v, Anderson, 82 N. C. 732. 

3 . State V. Glidden, 55 Conn. 46; s. c., 
3 New Eng. Rep. 849. 

4 . O’Neal v. State, 14 Tex. App. 582. 

5 . Ricks 2/. State, 19 Tex. App. 308; 
Willey 7K State (Tex.), 8 S. W. Rep. 570. 

6. Armistead v. State (Tex.), 2 S* W. 
Rep. 627. 

7 . State V. Anderson, 82 N. C, 732. 

3 . State V. Buchanan, 35 La. An. 89. 

9 . Cohea v. State, n Tex. App. 153. 

10 . People Saunders, 25 Mich. 1 19. 
Printing Circular. — Thus, a conspir- 
ator, not a defendant, having declined to 


testify for the State on the ground of self- 
crimination, evidence to prove statement 
made on another trial by such witness, that 
he had printed the circular introduced in 
evidence, was admissible. State 7>. Glidden, 
55 Conn. 46; s. c, 3 New Eng, Rep. 849. 

11 . Riehl V. Evansville Foundry Asso,, 
104 Ind. 70; s. c., I West. Rep. 885. 

Conversation of Members of TTnion, — And 
evidence is admissible of a convcisatioa 
between five or six members of the Union 
which inaugurated and prosecuted a boy- 
cott, among whom was one identified as a 
defendant, and otheis not identified, in 
which it was stated, but by whom witness 
could not say, that they were to pay fifty 
cents a week for the expense of the boy- 
cott, and that it would be paid for by the 
company. State v. Glidden, 55 Conn. 46; 
s. c,, 3 New Eng. Rep. 849. 

12 . People V, Dow (Mich.), 7 West* 
Rep. 897. 



Evidence. 


CRIMINAL CONSPIRACY. 


Order of Proof.^ 


On a conspiracy to liberate a prisoner, the acts of the prisoner 
within the prison, and articles found on him, are admissible against 
persons charged with the conspiracy.^ But the admissions and 
declarations of a co-conspirator are admissible against the defend- 
ant, although made after the consummation of the enterprise, if 
defendant was present and acquiesced.^ Declarations which are 
merely narrative are incompetent, and should not be admitted 
except against the one making them.® 

Letters and statements of a co-conspirator written or spoken in 
furtherance of the common design, are admissible against all the 
conspirators."^ 

What was done or said by one of the conspirators before the 
conspiracy was formed, or after its object had been attained, or 
its work fully completed, not in the presence or hearing of the 
others, and not brought to their knowledge, and ratified by them, 
is not admissible against them, or either of them.® And state* 
ments of one of them as to part of the transactions, accompanying 
no act done in furtherance of, or in connection with, such enter- 
prise, are not competent against the others.® But they are 
admissible to prove his own participation under instructions to 
the jury.'^ 

Confession of one joint offender, made after the enterprise is 
ended, is admissible only against himself.® But confession of one 
not on trial is not evidence against a co-defendant.® 

Subsequent evidence of the conspiracy cures any defect in the 
admission of statements of a confederate.^® 

5. Order of Proof — Before acts and declarations can be admitted 
in any event, 2Lprima facie case of conspiracy must appear to the 
trial court, and then the declarations and acts during the per- 
formance of the conspiracy can be submitted to the jury to be 
used by them, if they find such conspiracy existed, but to be dis* 


1 . Reg. V, Desmond, ii Cox, C\ C. 146, 

Aots and Deelaratious in Alienee of Co- 

Ck)nspirator. — A. and G., having united in 
the common intention of robbing I., knocked 
him from a moving train. The train was 
stopped, and, while I. was being carried off, 
A. in a short time re-appeared alone, and 
again attempted to rob I, It was held that 
the acts and words of A., whether G. was 
present or not, in this second attempt, 
might be proven on the trial of G., such at- 
tempt being in furtherance of the common 
purpose from which the defendant had not 
withdrawn. Grogan v. State, 63 Miss. 147. 

2 . Holder v. State, 18 Tex. App, 91. 

3 . Spies V, People (The Anarchists’ 
Case), 122 111 . t ; s. c., 10 West. Rep. 701 ; 
Cowles zf. Coe, 21 Conn. 230; State 
Larkin, 49 N. H. 39; 2 Phill. Ev. 179; 2 
Burr. Tri. 578. 

4 . Card 2^. State, 109 Ind. 415; s. c., 7 
West. Rep. 81 j Spies v. People (The 


Anarchists’ Case), 122 111 . i ; s. c., 10 West.- 
R^, 701. 

5 . People 2/. Parker (Mich.), 11 West 
R^. 182 ; Lege 2^. Olney, i Den. (N. Y.) 202. 

Evidence of Interview. — It has been 
held proper, on the cross-examination of a 
State witness, to exclude evidence of an 
interview to which one defendant was a 
party, and of declarations then made by 
him, to which no allusion had been made 
by the State on the direct examination. 
State z/, Glidden, 55 Conn. 46; s. c., 3 New 
Eng. Rep. 849. 

6. N. Y. Guaranty & Ins. Co. z/, Gleason, 
78 N. Y. S04. 

7 . People 7/. Arnold, 46 Mich. 268. 

8 . Studstill z/. State, 7 Ga. 2 j Parsons v. 
State, 43 Ga. 197 ; Johnson z^. State, 4S 
Ga. 1 16. 

9 . Lyons z/. State, 22 Ga. 399. 

10 . State zf. Ward, Nev. 1&7J Dole 
Wooldredge, 135 Mass. 1404 
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Evidence. 


CRIMINAL CONSPIRACY, 


Order of Proof. 


carded in case it is not established.^ And where there are two 
separate counts, — one charging the principal to be known, and 
the other charging him to be unknown, — it is sufficient if either 
is proven.^ 

The conspiracy must be established by proof, before any evi- 
dence can be given of the acts of any person not in the presence 
of the prisoner ; and, generally speaking, by evidence of the 
party’s own act. It cannot be collected from the acts of others ; 
as, by express evidence of the fact of a previous conspiracy, or of 
a concurrent knowledge and approbation of each other’s acts.® 

A conspiracy must be shown ; and evidence that each one acted 
illegally or maliciously will not support an action for a conspiracy, 
without proof that the defendants conspired together.^ 

But a deviation has been made from the general rule, and evi- 
dence of the acts and conduct of others has been admitted to 
prove the existence of the conspiracy previous to the proof of 
defendants* privity.-® 

In an ordinary conspiracy, it is not necessary to prove a common 
design between defendants before proving the acts of each.® 
Proof of the fact of the conspiracy need not always be shown be- 
fore evidence is admissible of the acts and declarations of co- 
conspirators when the proof of the conspiracy consists of numer- 
ous and independent circumstances.'^ 

The fact that some of the acts and declarations of the con- 
spirators were allowed to come in before proof was made of the 
conspiracy, or of the connection of the defendants with it, is no 
ground of objection. This matter is largely discretional,® and 
evidence of a general conspiracy may be given before proof of the 
part taken by the conspirators.® 

The prosecutor may either prove the conspiracy, which renders 
the acts of the conspirators admissible in evidence, or he may 
prove the acts of the different persons, and thus prove the con- 


1 . People V, Parker (Mich.), ii West. 
l^ep. 182. 

The Joint Assent of Hind, like all 
other parts o£ a criminal case, may be 
established as an inference of the jury 
from the other facts proved. Spies v. 
People (The Anarchists' Case), 122 111 . i ; 
s. c., 10 West. Rep. 701 ; 2 Bish. Cr. L. 
190, n. 7. 

Any joint action on a material point, or a 
oollection of independent but co-operating 
acts, by persons closely associated with 
oach other, is held sufficient to enable the 
jury to infer concurrence of sentiment. 
Archer v. State, 106 Ind. 426 ; s. c,, 4 West. 
Rep. 726, 729. 

It has been that it is competent to 
prove that other property, stolen about the 
-same time, was found in possession of one 
of the defendants, for the purpose of de- 
veloping the res gesta^ and showing com- 


mon intent. Smith z'. State, 21 Tex, App. 
96. 

2 . Spies V, People (The Anaichists' 
Case), 122 111 . I ; s. c., 10 West. Rep. 
701, 

8. I East, P. C. 96. 

4 . Newell v, Jenkins, 26 Pa. St. 1 59. 
Compare Rex z/. Cope, i Stran. 144. 

5 . 2 Stark. Ev. (3d ed.) 234. 

6. Reg. V, Brittain, 3 Cox, C. C. 77. 

7 . Loggins V, State, 12 Tex. App. 65; 
Spies V, People (The Anaichi.sts' Case), 
122 111 . I ; s. c,, 10 West. Rep. 701. 

8 . Spies V, People (The Anarchists' 
Case), 122 III. I ; s. c., 10 West. Rep. 701. 

9 . R. V. Stafford, 7 St. Tii. 1218; R. v, 
Russell, 9 St. Tri. 578 5 R. v, Lovett, 18 St, 
Tri. 530 j R. V, Hardy, 24 St Tri. 199; R. 
V. Horne Tooke, 25 St Tri. r ; The Queen's 
Case, 2 Brod. & B. 310 ; R. v, Deasy, 15 
Cox, C. C. 332 j 2 Stark. Ev, 234, 
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CRIMINAL C ONSPIRA C K Trial and its Incidents^ 


spiracy.^ Where a member of a society was permitted to prove 
the printed regulations and rules, and that he and others acted 
under them in execution of the conspiracy, as introductory ta 
proof that they were members and equally concerned, such evi- 
dence could not affect the defendants until they were made parties 
to the conspiracy.® Before the evidence of the conspiracy can 
affect the prisoner materially, it is necessary to make out that he 
consented to the extent that the others did.^ 

The sufficiency of the evidence of the combination to form a 
foundation is held to be a question for the jury.'* 

6. Testimony of Co-Conspirator. — On a joint indictment, one 
either convicted or acquitted may be a witness for the other defend- 
ants.-^ But a defendant who suffers judgment by default, cannot 
be called as a witness on behalf of a co-conspirator.® And where 
two conspire to rob, and one withdraws and the other proceeds, 
and a murder is committed, his co-conspirator may testify to the 
agreement to rob.*^ 

Where a defendant offers himself as a witness to prove the 
criminal charge, he cannot excuse himself from answering on 
the ground that by so doing, he may criminate himself. By mak- 
ing himself a witness, he waives his privilege to all matters con- 
nected with the defence.® 

And where one of several defendants is acquitted, the record 
of his acquittal is admissible in favor of another subsequently 
tried.® 

Vn. The Trial and its Incidents. — One of several persons may be 
tried separately,*® and judgment be passed upon him, although 
the others who have appeared and pleaded have not been tried.** 
One alone may be convicted upon proof that there was a criminal 
conspiracy of which he was a member.*® But if two persons 

1 . Spies V, People (The Anarchists’ 10 . Rex %f. Kinnersley, i Str. 193. 

Case), 123 III. I; s. c., 10 West. Rep. Death of Co-Conspirators; Trial of Snr- 

701. vivor. — As where the rest have died. Rex 

2 . R. V, Hammond, 2 Esp. N. P. 720. v. Nicholls, 2 Str. 1227 ; s. c., 13 East, 412 n- 

8. 2 Stark. Ev. (2d ed.) 234. 11 . Reg. v, Ahearne, 6 Co.x, C. C. 6. 

4 . State V. Ross, 29 Mo. 32; Burkee v. 12 . 2 Bish. Cr. Proc.§ 186; 3 Whart.Cr. 

Miller, 61 Mass. (7 Cush.) 5475 Jones v, L. (6th ed.) §§ 2340, :^44, 2346; State v. 
llurlburt, 29 Barb. (N. Y.) 403; State v. Adams, i Houst. Cr. C, (Del.) 361; Corn- 
Hash, 7 Iowa, 347 ; Oldham v. Bentley, 6 monwealth v, Irwin, S Phila. (Pa.) 380. 

T. B. Mon. (Ky.) 428; Heiser v. McGrath, If three persons were engaged in a con- 
58 Pa. St. 458. spiracy, and one of them died before trial, 

5 . State V. Hunt, 91 Mo. 490; s. c., 8 and another was acquitted, the survivor 

"West. Rep. 627. may be tried and convicted. People 

6. Rex V* Lafone, 5 Esp. Olcott, 2 Johns. (N. Y.) Cas. 301 ; Rex v. 

Wife of Go-Gouspirator : English Prac- Hicholls, 13 East, 412 n.; Reg. 7/. Ken rick, 

tice. — Under the English practice, the wife 5 Q. B. 49 j s. c., D. & M. 208 ; 7 J ur. 848 ; 
of a co-conspirator cannot be a witness for 12 L. J. M. C. X35. 
the other defendants. Rex v. Locker, 5 On an indictment of three persons tried 
Esp# 107. separately, if one of them is convicted be- 

7 . People V. Collins, 64 Cal. 293. fore the others are tried, the possibilities 

8* Spies V. People (The Anarchists* of the others being not found guilty is not 

Case), 122 111 . I ; s. c., 10 West. Rep. a suflScient reason for holding the judg- 
70T. ment irregular. Reg. v. Ahearne, 6 Cox, 

9 . Paul ti. State, 12 Tex* App. 346. C. C. 6. 
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'Trial and its Incidents. CRIMINAL CONSPIRA CY. Motion to ftnash, etc. 


alone are indicted, they must both be convicted : an acquittal of 
one would be an acquittal of the other.^ 

Upon a count charging one conspiracy, the jury may find all or 
some guilty of conspiring to effect one or more of the objects 
specified.^ The fact that the object of the conspiracy was accom- 
plished, and that the unlawful thing conspired to be done was 
performed and completed, does not prevent a conviction upon the 
charge simply that the defendants conspired to commit the act.® 

On an indictment containing several counts, if a single conspiracy 
is proved, the verdict may nevertheless be taken on so many of 
the counts as describe the conspiracy consistently with the proof. 

1. Procedure and Practice, — Separate trials maybe had upon 
an indictment for conspiracy,® and all conspirators contributing 
with full knowledge of a common design may be joined in the 
indictment.® 

2. Continuance, — A continuance will not be given to allow one 
conspirator, who is evading arrest, to testify for another.*^ 

3. Motion to Quash, — A motion to quash is addressed to the 
discretion of the court, and its refusal is not reversible ; ® but, if 
the indictment does not state any thing done to effect or carry out 
the object and purpose, it must be quashed.® A mere misprision 
of the clerk is not a good ground for quashing the indictment.^® 

4. Formation of Jury, — Unless objection is shown to one or 
more of the jury who tried the case, the antecedent rulings of the 
court upon the competency or incompetency of jurors, who have 
been challenged and stood aside, will not be inquired into in the 
appellate court.^^ The mere fact that a juror has a prejudice 
against a crime does not disqualify him as a juror. 

1 . State v, Tom, a Slave, 2 Dev. (N.C.) One conspirator may be separately in- 
L. 569; Jones v. Baker, 7 Cow. (N. Y.) foimed against, tried and convicted; and 
445. naming his co-conspirator does not render 

». O^Connell v. Reg., ri Clark & F. 155; the intormation bad. I^eople z/. Richards, 
6. c., 9 Jur. 25. 67 Cal. 412. 

8. People V, Petheram (Mich.), 7 West. 6. Reg, v, Hudson, 8 Cox, C. C. 305; 
Rep. 592, Reg. v, Pollman, 2 Camp. 229. 

Carrying the conspiracy into effect does 7 . Lisle v. Commonwealth, 82 Ky. 250. 
not merge the offence charged into the Testimony of Co-Conspirators.— -CJnc con- 
greater offence ; but, if the conspiracy is spirator cannot testify for another. Lisle 
proved, the conviction follows, although v. Commonwealth, 82 Ky, 250. 
the defendant might have been found 8, State v, Stewart, 59 Vt. 273; s. c., 4 
guilty of the greater crime had he been New Eng. Rep. 378. 
charged with it. People v, Petheram 9 . United States v, Watson, 17 Fed. 
<Mich.), 7 West. Rep. 529. Rep. 145. 

4 , Reg. V, Gompeitz, 9 Q. B. 824; s. c., 10 . State v, Norton, 23 N. J. L. (3 Zab.) 

ti Jur. 2045 16 L. J. Q. B. 121. 33, 

5 . Casper v. State, 47 Wis, 535. Com- 11 . Spies v. People (The Anarchists^ 
Commonwealth v, Manson, 2 Ashm. Case), 122 111 . i j s. c., lo West. Rep. 

(Pa.) 31. , 701. 

It IS within the discretion of the trial 12 . Robinson v, Randall, 82 III. 521 } 
court to allow separate trials of defend- Winnesheik Insurance Co. v, Schucller, 
ants jointly indicted; and where there has 60 111 . 465; Spies v. People (The An- 
been no abuse of discretion, the appellate archists* Case), 122 111 . i ; s. c.» 10 West* 
court will not interfere. Spies v. People Rep. \<si, 

N(The Anarchists’ Case), izz 111, x; s. c., Prejudice against Communism or An- 
10 West Rep. 701. archy.— Any prejudice against commun- 
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Argument, et<x 


The prosecuting attorney is entitled to the same number of 
peremptory challenges as the defendants, — equal to the sum of the 
challenges of all the defendants.^ 

5. Argument of Counsel — Mere statements of the prosecuting 
attorney derogatory to the character of the defendant are not 
ground for reversal.® 

6. Instructions to Jury. — The court is at liberty to instruct in 
its discretion, if it reduces its instructions to writing.® The charge 
of the court must be taken together ; and when so taken, if it 
fairly presents the law, a cause should not be reversed merely 
because one of the instructions may lay down the law without 
sufficient qualification.** 

Although an instruction, considered by itself, is too general, 
yet, if it is properly limited, by others given on the cfther side, so 
that it is not probable it could have misled the jury, judgment 
will not be reversed on account of such instruction.® 

ism or anarchism would not render a 5 III. (4 Gilm.) 439; Green Lewis, 13 111 . 
juror incapable of trying fairly and impar- 042. In this case, the judge who presided at 
tially the issue of whether the defendants, the trial in the couit below, himself wrote 
communists or anarchists, were guilty or an instruction, and lead it to the jury, which 
not guilty of murder. Spies v. People contained the following words ; “ What 
(The Anarchists’ Case), 122 111 . i; s.c., 10 are the facts, and what is the truth, the 
West. Rep. yor. jury must determine from the evidence, 

1 . Spies V. People (The Anarchists’ and from that alone. If there are any 

Case), 122 111 , I j s. c., 10 West. Rep. unguarded expressions in any of the in. 
701. structions, which seem to assume the exist. 

2. Heyl v. State, 109 Ind. 589 ; s, a, 8 ence of any facts, or to be any intimation 

West. Rep. 393. as to what is proved, all such expressions 

Exceedmg liimits of Debate, — The must be disregarded, and the evidence 
judgment will not necessarily be reversed only looked to, to determine the facts.” It 
meiely because the prosecuting attorney is difficult to see how, after such a clear 
exceeds the limit of legitimate debate in and explicit injunction as this, the jury 
his statement to the jury. Epps v. State, could have made any finding that was not 
102 Ind. 539; s. c., 3 West, Rep. 3S0. based on the evidence. 

Exhibiting Caricature to Jury. — Under 4. Rice v. Des Moines, 40 Iowa, 63S. 
an indictment charging defendants with While some insti uctions may be subject 
conspiracy against the employees of cer- to criticisms, yet if, when taken as a whole, 
tain coal operators, to compel them to th^ are substantially correct, they are 
quit working by force, threats, and men- sufficient. Spies v. People (The Anar* 
aces of harm, the exhibition by thecoun- chists’ Case), 122 111 . i ; s. c., 10 West. Rep. 
sel for the prosecution, as part of his 701 ; People z'. Cleveland, 49 Cal. 577 ; 
argument to the jury, of a caricature from Toledo \V. & W. Ry. Co. v. Ingiaham, 77 

Puck,” entitled Suckers of the Work- III. 309. 
ingmen’s .Sustenance,” under permission 6. Spies v. People (The Anarchists* 
of the com t, will not be ground for reveis- Case), 122 111 . i; s. c., 10 West. Rep. 
ing a judgment of conviction. The use of 701. 

such matter in argument is within the dis- Requesting Instruction. If counsel 
cretion of the court, unless it appears that desired to have the jury differently in* 
thereby serious wrong has been done, structed as to the form of the verdict, 
Newnnan v. Commonwealth (Pa.), 5 Cent, they should have prepared an instruction 
Rep. 497. indicating such form as they deemed to 

3 ^ Brown z/. People, 5 111 . {4 Gilm.) 439 j be correct, and should have asked the 
Green v. Lewis, 13 III. 642- trial court to give it Where this is not 

Discretion of Trial Judge, — Under the done, the parties are in no position to 
Illinois statute, a judge of the circuit court claim it in the appellate court Spies v. 
is at liberty to instruct at his discretion, if People (The Anarchists* Case), 122 111 . i ? 
he reduces his instructions to writing, so s. c,, 10 West Rep. 701 ; Dunn v. People# 
that the jury can take them with them in 109 111 . 646; Dacey v* People, XU* 
considering their verdict. Brown v. People, 535. 
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liial and its lacidents. CRIMINAL C ONSPIRA C K Verdict — New Trial. 


It is error to charge the jury to the effect that evidence o£ 
good character is available only in a doubtful case.^ 

It is the duty of the jury to consider all the instructions to- 
gether ; and when the court can see that an instruction in the 
series, although not stating the law correctly, is qualified by others^ 
so that the jury were not likely to be misled, the error will be 
obviated.® 

7. Verdict. — The conspiracy being a joint offence, all must be 
convicted, or none, unless the indictment is for conspiring with 
persons unknown to the grand jury,® 

If a reasonable doubt of the guilt of the prisoner is entertained 
by them, the jury have no discretion, but must acquit.^ 

8. New Trial. — In a prosecution for conspiracy against several 
co-conspirators, a new trial of one involves a new trial of all.® 

It is dangerous practice to allow verdicts to be set aside upon 
ex parte affidavits as to what jurors are claimed to have said before 
they were summoned to act as jurymen.® 


1 . United States v. Gunnell, 5 Mackey 
(B. C.), — ; s. c., 3 Cent. Rep. 764. 

2. Spies 7'. People (The Anarchists’ 
Case), 122 111. I ; s. c., 10 West. Rep. 701. 

Instructions considered together: Duty 
of Jury. — It is the duty of the jury to 
consider all the instructions together ; and 
when the court can see that an instruc- 
tion in the series, although not stating the 
law correctly, is qualified by others, so that 
the jury were not likely to be misled, the 
error will be obviated. Toledo, W, & W. 
Ry. Co. V. Ingraham, 77 111. 309. 

Although an instruction, considered by 
itself, is too general, yet, if it is properly 
limited by others given on the other side, 
so that it is not probable it could have 
misled the jury, judgment will not be^ re- 
versed on account of such instruction. 
Kendall v. Brown, 86 111. 3S7 ; Skiles v. 
Caruthers, 88 111* 458. 

The Supreme Court of Iowa has said, 
** It is usually not practicable, in any one 
instruction, to present all the limitations 
and restrictions of which it is susceptible. 
These very frequently must be presented 
in other and distinct portions of the charge. 
The charge must be taken together ; and 
if, when so considered, it fairly presents 
the law, and is not liable to misapprehen- 
sion, nor calculated to mislead, a cause 
should not be reversed simply because 
some one of the instructions may lay 
down the law without sufficient qualifica- 
tion,” Rice V. Des Moines, 40 Iowa, 
638* 

The same court held^ in a criminal case, 
where the indictment was for murder, that 
** instructions are all to be considered and 
construed together j ” and that an omission 
to state the law fully in one instruction, 
where the omission is fully supplied in 


another, does not constitute error. State 
V. Maloy, 44 Iowa, 104. 

The Supreme Court of California said,, 
in a criminal case, “While some of the 
instructions are subject, perhaps, to criti- 
cism, and may not state the law with pre- 
cise accuracy, yet, taken as a whole, they 
were substantially correct, and could not 
have misled the jury to the prejudice of 
the defendant.” People r. Cleveland, 4^ 
Cal. 577. 

The principle that an instruction which, 
is general in its character may be limited 
or qualified by other instructions in the 
series, does not contravene the rule that, ia 
a criminal case, “ material error in one in- 
struction calculated to mislead is not cured 
by a subsequent contradictory instruction.’^ 
Whart Cr. PI. (8th ed.) § 793. 

3. Commonwealth v, Irwin, 8 Phila. 
(Pa.) 380; United States 7 u Cole, 5 McL. 
C. C. 513; Reg. V. Thompson, 10 Q. B. 
832. 

But the defendants may be convicted of 
the conspiracy, and acquitted on the other 
counts. Wilson v. Commonwealth, 96 Pa. 
St. 56; State V. Noyes, 25 Vt. 415. 

Where two are indicted, the acquittal of 
one is the acquittal of both,-— State f'. 
Tom, 2 Dev. (N. C.) L. 569; — but where 
more than two are indicted, the acquittal 
of one will not necessarily relieve the 
others. People v. Olcott, 2 Johns. (N* Y } 
Cas. 301. 

4. Spies V. People (The Anarchists*' 
Case), 122 111. I ; s. c,, 10 West. Rep. 701. 

6. Commonwealth v, McGowan, 2 Pars, 
Sel. Cas. (Pa.) 314. 

6. Because the parties making such affi- 
davits submitted to no cross-ejtamination,. 
and the correctness of their statement is* 
subject to no test whatever. Spies v. Fco- 
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Defbdtioii. 


CRIMIXAL LAW. 


Crizne deinei. 


X. Self-Defence, 691. 

1. Duty to retreat^ 692. 

2. Insulting Words and Menacing Ges- 

tures^ 692. 

3. Threats^ 692. 

XL Acting under Legal Advice, 693. 
XII. Excuse and Justification, 693. 
Xm. Responsibility for Criminal 
Acts, 693. 

1 . Idiots^ Imbeciles^ and Deaf-MuteSf6()^. 

2. Husband and Wife, 697. 

a. Separate Liability of W/fe, 701. 

b. When jointly liable, 702. 

3. Principal and Accent, 703. 

a. Master and Seiraant, 704. 

b, At^eney in Crime, 705. 

4. Instigation to commit Crime, 706. 

5. Compulsion and Duress, 706. 

a. Compulsion, 706. 

b. Duress, 707. 

6 . Effect of Intoxication on Responsi- 

bility for Crime, 707. 

a. Voluntary Intoxication, 707. 

(1) Intent and Degrees of the Of 

fence, 710. 

(2) Rebuttal of Malice, 711. 

(3} Dispraz'ing Criminal Intent, 
712. 

(4) Insanity resulting from Intoxi- 
cation, 713. 

b. hwoluntary Intoxication, 


7. Insanity, 7 1 5. 

a. Test of Responsibility, 717. 

(1) Knowledge of Right and 

Wrong, 717. 

b. Irresistible Impulse, 71 8. 

c. Delusion, 719. 

d. Temporary Insanity, 719, 

e. Partial Insanity, 720. 

(r) Dementia, ^20, 

(2) Melancholia, 720. 

{3) Mania, 720. 

(4) Monomania, 720. 
f Moral or Emotional Insanity, 
721. 

XIV. Punishment, 721. 

1. jurisdiction, 722. 

2. Punishment in either of Two Coun* 

ties, 723. 

3. Discretion of the Court, 723. 

4. Consequences of Conviction, 725* 
a. Disfranchisement, 725. 

. Adjustment of Punishment, 726. 

, Increased Punishment, 726. 

7. Discipline, 726. 

8. Bonds to keep the Peace, 727, 

9. Fine and Imprisonment, 727, 

10. For Distinct Offences, 727. 

11. Joint Conviction, 727. 

12. Separate Punishment, 72S. 

13. Punishment of Accessories, 7 zS. 

14. Capital Punishment, 728. 


1 Deiinitioii. — Criminal law has been properly defined as ‘‘that 
branch of jurisprudence which treats of crimes and offences.” ^ 

I. Crime defined, — A crime or public offence is an act com- 
mitted or omitted in violation of a law forbidding or commanding 


Arson, Homicide, etc., see the various jury, on examination of the charge, has 
titles of this work. found reason to hold him for trial. (3) 

1 . I Bouv. L. Diet. (15th eel.) 457. The prisoner is entitled to trial by a jury 

Saius Populi Saprema Lax. — All muni- of his peers, who are chosen from the 
cipal law is founded upon the social com- body of the people with a view to impar- 
pact in which every man, upon entering or tiality, and whose decision on questions of 
joining the society or community, gives up fact is final. (4) The question of his guilt 
a portion of his natural liberty to the laws is to be determined without reference to 
♦enacted for the benefit and protection of his general character, lly the systems ut 
all, which, in certain cases, authorize the Continental Europe, on the contrary, the 
infiiction of cei tain penalties for the doing tribunal not only e.\:amines the evidence 
of specified j^rohibited acts, or the failure relating to the offence, but looks at the 
to perform duties enjoined, including the probabilities arising from the prisonei’s 
privation of liberty, and even the destruc- previous history and habits of. life, (s) 
tion of life, for the purpose i^f preventing The prisoner cannot be required to crimi- 
and suppressing crime, and to thereby in- nate himself, nor permitted to exculpate 
sure the safety and welfare of society, and himself by giving his own testimony on 
the public generally, on the principle that his trial. "The justice and expediency of 
the welfare of the peojile is the paramount this latter restriction are now much ques- 
iaw. ^ ^ ^ tioned [and repudiated in some of the 

The Leading Principles of American and States], (6) He cannot be t\wce put in 
Engli.sh criminal law have been simima- jeopardy for the same offence. (7) He 
rized as follows: *‘(0 Every man is pre- cannot be punished for an act which was 
snmed to be innocent till the contrary is not an offence by the law existing at the 
shown; and if there is any reasonable time of its commission, nor can a severer 
doubt of his guilt, he is entitled to the punishment be inflicted than was declared 
benefit of the doubt. {3) In general, no by law at that time,” i Bouv. L, Diet 
person can be brought to trial until a grand ( isth ed } 457, 458. 
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Bdfimtion. 


CRIMINAL LAW. 


Statutory Offences. 


it, and to which is annexed, upon conviction, the punishment of 
death, imprisonment, fine, removal from office, or disqualification 
to hold and enjoy any office of honor, trust, or profit in the 
State. ^ 

A crime is a wrong directly or indirectly affecting the public, 
to the commission of which the State has annexed certain pains 
and penalties, and which it prosecutes and punishes in its own 
name in what is called a criminal proceeding.® 

But a private injury is not an indictable offence,® as pulling off 
the thatch of a dwelling-house,^ or selling as two chaldrons of coal 
a less quantity,® or delivering less beer than contracted for.® 

The word '‘crime” is properly applicable to both a felony and 
a misdemeanor.'^ 

2. Statutory Offences. — The violation of a statute of a public 
nature is a crime.® 

Under a statute declaring that if one voluntarily, before prose- 
cution within a reasonable time, returns property which he has 
stolen, the offence is reduced to a misdemeanor; the return may 
be voluntary if induced by repentance, although fear of punish- 
ment may also constitute a motive ; the return must be actual, 
not constructive, and all the property unchanged in form must be 
returned.® 

a. Construction of Statutes. — Criminal statutes are to be con- 
strued strictly in those parts which are against defendants, but 
liberally in those which are in their favor. No person can be 
made subject to such statutes by implication ; and, when doubts 
arise concerning their interposition, such doubts are to weigh only 
in favor of the accused.^® 

1. In General. — Slattery v. People, 76 ed.) 315? 4 Bl. Com. 5; Rob. El. Law, 78; 
111. 218. See 4 Bl. Com. 5; i Whart. Cr. L. i Bish. Cr. L. (6th ed.) 332. 

(8th ed.) 314; I Bish. Cr. L (6th ed.) 332. 3, Rex v. Storr, 3 Burr. 169S. 

In Indiana. — It was enacted in 1S53, as 4. Rexz'. Atkins, 3 Burr. 1706. 
a part of the Indiana revised system of 5 Rex Osborn, 3 Burr.i 697. 
laws passed during that year, that there- 6. Rex v. Wheatley, i W. Black. 273; 
after ‘‘crimes and misdemeanors shall be s. c,, 2 Burr. 1125; Rexe/. Dunnage, 2 Burr, 
defined, and punishment therefor fixed, by 1130. 

statutes of this State, and not otherwise,’’ 7 . Lehigh Co.v. Schock, 113 Pa, St 373; 

and that provision of law still continues in s. c , 4 Cent. Rep. 744. 

force. Rev. Stat. 1S81, § 237. 8. i Whart Cr. L. (Sth ed.) 324; Re 

In giving a construction to that enact- Lucas, 23 Up. Can Q, B. 92. 
ment, it ha.s been uniformly held that they ** Conviction of Crime.” — Under the stat- 

have no longer any common-law offences ute, the terms “offence” and “crime” are 
in that State, and that however immoral, synonymous ; and one convicted of an 
reprehensible, or revolting an act may be, “offence ” has “been convicted of a crime,” 
it cannot be punished either as a crime or disqualifying him from being a member of 
misdemeanor, unless it has been defined the police force. People v. N, Y, Police 
and declared to be either the one or the Comrs., 39 Hun (N. Y.), 507 ; People v. 
other by some statute. Rosenbaum?/. State, French, 102 N. Y. 583. 

4 Ind. 599; Hackney v. State, 8 Ind. 494? Bird v. State, 16 Tex. App. 525. 

Dillon V. State, 9 Ind. 408; Beal v. State, 10 , State v. Bryant, 90 Mo. 534; s. c., 7 
1 5 Ind, 378; State v. Ohio & M. R. R. Co., West. Rep. 748; Howell v. Stewart, 54 Mo. 
23 Ind. 362; Jones ?/. State, 59 Ind. 229; 400; Kritzer?/. Woodson, 19 Mo. 327; Fusz 
Stephens v. State (Ind.), 5 West, Rep. v. Spaunhorst, 67 Mo. 256; United States 
258. V. Wiltberger, 18 U. S. (5 Wheat.) 76; bk. 

Anst. Jur. 318; t Whart, Cr, L. (Sth 5, L, ed. 37, 
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Infamous Crimes. 


That construction of a statute defining an offence is not to be 
preferred which would make one guilty regardless of his intent.^ 

When a statute makes an act indictable which is merely malum 
prohibitum^ when done “wilfully and maliciously/’ the existence 
t)f an evil mind, as a general rule, is a constituent part of the 
offence.® 

To constitute a statutory offence, neither knowledge nor intent 
need be shown.^ 

Under a statute making it a crime to obstruct a railroad track, 
the obstruction need not be such as would endanger the passage 
of trains, or throw the engine or cars from the track.*^ 

And it has been held that where, under the provisions of a 
statute, it is sufficient that an act be “ maliciously and “ wan- 
tonly ” done, an instruction that it must be done “ wilfully ” is 
erroneous."® 

When the commission of certain acts is declared to be a mis- 
demeanor, it is in effect declared unlawful.® 

A statute making an act a criminal offence prohibits its per- 
formance.*^ 

And where acts are prohibited by statute, it is unnecessary 
for the jury to find that defendant was actuated by express 
malice.® 

When a statute creates a new offence by prohibiting and mak- 
ing unlawful any thing which was lawful before, and appoints a 
specific remedy by a particular method of proceeding, that par- 
ticular method must be pursued.® 

3. Infamous Crimes, — A crime punishable by imprisonment in 
the State prison is an infamous crime/® and it may be committed 


1 . Bradley v. People, 8 Colo. 599. 

2. FaUvell v. State (N, J. Nov. 18S6), 6 
Atl. Rep. 619. 

3 . People V, Schaeffer, 41 Hun (N. Y.), 
23. See infra^ Ignorance of Law,” 

Minor in Saloon. — Thus, a saloon-keeper 
may be convicted without proof that he 
knew of the presence of a minor in his 
billiard saloon, or the fact of his minority, 
where the law declares it unlawful “to per- 
mit any minor . . . to remain in such hall.” 
State V, Probasco, 62 Iowa, 400. 

4 . Riley v. State, 95 Ind. 446. 

5 . Garrett?'. Gieenwell (Mo.), 10 West, 
Rep, 351. 

6. State V, Mulhisen, 69 Ind. 145. 

Pointing- Gun at Person. — Thus, point- 
ing a gun for fifteen minutes at the door of a 
house, and calling upon the occupant to 
come out, as defendant wanted to “ shoot 
him dead,” is within a statute making it 
unlawful “to point or aim any . . . fire-arm 
. . . toward any other person.” Lange v. 
State, 95 Ind. 114. 

Deadly Weapon. — A “ deadly weapon ” 
is not exclusively one designed to take life 


or inflict bodily injury; and when not of 
this character, the question is one of tact. 
Blige V. State, 20 Fla. 742; s. c., 51 Am. 
Rep. 628. 

7 . Wilson Joseph, 107 Ind. 6Sr; s c., 
5 West. Rep. 68 1. 

8 . People?/. Richards, 44 How. (N, V.) 
378. 

9 . Reg. Ivovibond, 24 L. T. N. S. 357 ; 
s, c., 19 W. R.7S3 ; Rex i\ Wright, i Bun. 

e “Offence of Intoxication” created 
by statute is a crime within the New Voik 
Consolidation Act. People French, 103 
N. Y. 583. 

10 . Mackin 7/. United States, 117 U. S. 
348 ; bk. 29, L. cd. 909. 

At Common Law. — The punishment for 
misdemeanors at common law was fine or 
imprisonment, or both, unlimited, but in 
the most aggravated cases seldom exceed- 
ing two years. See note to Inwood v. 
State, I Am. L. J. 77; United .State.*? v, 
Williams, i Cr. C. C. 178 ; Adams v, Bar- 
rett, 5 Ga. 404 ; State v, Dewer, 65 N. C. 
572 ; United States v. Smith, 18 tj. S. (5 


644 



Befinitioxi. 


CRIMINAL LAW, 
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in three ways: (i) by forgery, (2) by perjury, (3) by acts, as deal- 
ing with false weights, altering coin, making false keys, etc.^ 

Any crime which may be punished by imprisonment at hard 
labor is an infamous crime within the meaning of the fifth amend- 
ment to the United States Constitution, and therefore must be 
prosecuted by presentment, not by information.^ 

In early times the character of the crime was determined by 
the punishment inflicted ; but in modern times the act itself, its 
nature and purpose, determine that question.^ 

But a crime is not infamous, within the meaning of the Fifth 
Amendment to the Constitution of the United States, unless it 
not only involves the charge of falsehood, but may also affect the 
public administration of justice by the introduction therein of 
falsehood and fraud.'* 

It has been said that, *‘at common law, a crime involving* a 
charge of falsehood must, to be infamous, not only involve a false- 
hood of such a nature and purpose as to make it probable that the 
party committing it is devoid of, and insensible to, the obligation 
of an oath, but the falsehood must be calculated to injuriously 
affect the public administration of justice.” ® 

No crime is infamous, within the meaning of the Constitution, 
unless expressly made infamous, or declared to be a felony, by act 
of Congress.® And in the absence of some positiv^e provision in 
a statute, the presumption is against an intention to make an 
offence an infamous crime.*^ 

In most of the States, the disqualification of infamy has been 

Wheat.) 153; bk. 5, L. ed. 57; United criminal to an “infamous” punishment. 
States V. Staats, 49 tj. S. (8 How.) 41 ; bk. United States Tod, 25 Fed. Rep. Si 5. 

12, L. ed. 979; I Bish. Cr. L. §§ 580-590; 8. United States Yates, 6 Fed. Rep. 

I RubS. on Cr. 42 ; i Hale’s P.C. 411,574; 86i ; People v. Whipple, 9 Cow. (N. V.) 
4 Bacon’s Abridg. titles, “Felony” and 708; 2 Starkie’s Ev. pt. 4, 715. 

** Forfeiture; ” Viner’s Abridg. title, “ For- 4 . United States v. Block, 4 Saw. C. C. 
feiture;” 4 Bl, Com. 94; 3 Inst. 43; Tom- 211, 214; United States v. Yates, 6 B'ccl. 
lin’s Diet, title, “ Felony.” Rep. 861. 

1 , X Bouvier’s L. Diet. 5 . United States z/. Yates, 6 Fed. Rep. 861. 

2 . £x parte W’ilson, 1x4 U. S. 417 ; bk. This position is criticised by Di‘. Whar- 

29, I., ed. 89, ton in his note to United States z*. Field, 

Confinement in Penitentiary. — In the 16 Fed. Rep. 778. He says that “the 
case of Ex parte Karstendick, 93 U. S. (3 common-law test of infamy, heretofore 
Out)) 396 ; bk. 23, L. ed. 889, it is hem generally accepted, is disqualification as a 
that it IS not the intention of our statutes witness ; in other words, an offence, a con- 
to limit confinement in the penitentiary to viction of which disqualifies a person at 
those cases where hard labor is imposed, common law as a witness, is infamous ; an 
And the fact that an offence may or must offence, not working such disqualifications 
be punishable by imprisonment in a peni- at common law, is not infamous.” See 
tentiarv, does not make it in law infamous. United States v, Mann, i Gall. C. C. 3 ; 
United States v, Reid, 53 U. S. (12 How.) United States v. Isham, 84 U.S. (17 Wall ) 
361 ; bk. 13, L. ed. 1023;' United States v, 728; bk. 2X, L, ed. 496; United States v. 
Marwell, 3 Dill. C. C. 275; United .States Buzzo, 85 U. S. (t8 Wall.) 125; bk. 21, L. 
V. Coppersmith, 4 Fed. Rep. 198; United ed. 812; United States e/. Ebert, i Cent. L. 
States V. Wynn, 9 Fed. Rep. 856; United J. 205. 

States z'. Block, 4 Saw. C. C. 2ri. 6. United States v, Wynn, 9 Fed. Rep. 

“ Infamous ” Pnnialunent. — Offences 886. 
punishable by imprisonment for more than 7 . United States v. Cross, i McAr. C* C* 
one year may upon conviction subject the 149, 



Definition 


CRIMISAL LAW. 


Infamous Crimes. 


removed by constitutional provision, or by statute ; but the con- 
viction may be proved as affecting the credibility of the witness.^ 

a. What are Infamous Crimes. — It has been said ^ that the fol- 
lowing crimes have been held to be infamous ; to wit, larceny,^ 
knowingly receiving stolen goods, ^ forgery,® suppressing testi- 
mony by bribery or conspiracy,® perjury,*^ subornation of perjury,® 
and all crimes which create a strong presumption against the 
truthfulness of the party under oath.® 

b. What not Infamous Crimes. — It has been held that uttering 
and passing counterfeit money is not an infamous crime, and 
may be prosecuted by information.^*- 

Embezzlement is not an infamous crime within the intention of 
the Fifth Amendment to the Constitution,^® and stealing from the 
mails is not an infamous crime, and may be prosecuted by 


1 . Reynold’s Ev. ii6; i Wharton’s Ev. 
sec, 397, 

2 . Desty’s Am. Cr. L. § 490. 

3 . State V, Gardner, i Root (Conn.), 

485- 

Exceptions to the Rule. — But it has 
been held otherwise in Tennessee as to 
horse-stealing, — Wilcox v. State, 3 Heisk. 
(Tenn.) iio, — and in most of the States 
petit larceny has been reduced to the grade 
of a misdemeanor, — Shay v. People, 22 
N. y. 317 ; People v. Aide, 3 Parker, C. C. 
(N. Y.) 249; People v. Rawson, 61 Barb. 
(N. Y.) 619 ; State v. Gray, 14 Rich. (S. C.) 
174; State V, Hurt, 7 Mo. 321 ; Carpenter 
V, Nixon, 5 Hill (N. Y.), 260; Pruitt v. 
Miller, 3 Ind. 16; Commonwealth v. Keith, 
49 Mass, (8 Met.) 531 ; Uhl v. Common- 
wealth, 6 Gratt. (Va.) 706. See Rexz^. Da- 
vis, 5 Mod. 75, notes ; Pondock v. Mackin, 
Willes, 665, — which renders it no longer 
infamous. In New Hampshire, however, 
a person convicted of petit larceny cannot 
be a witness. See Lyford v. Farrar, ii 
Fost. (N. H.) 314. 

4 . Commonwealth v. Rogers, 48 Mass. 
(7 Mete ) 500. 

Receiving Stolen Goods, — Otherwise, 
however, where receiving stolen goods is 
only a misdemeanor. Commonwealth v. 
Murphy, 3 Pa. L. J. 290. 

5 . Poage V. State, 3 Ohio St. 229 j State 
V. Chandler, 3 Hawks (N. C ) 393; Rex v. 
Davis, 5 Mod. 74. See 2 East, P. C. 1003. 

6. Rex V. Priddle, i Leach, 442 ; Bushel 
2>. Barrett, i Ryan & M. 434. 

Spiriting away Witness. — But it has 
been that, where the conspiracy to 
get a witness away fails, it is not infa- 
mous, although it is an indictable offence. 
State V. Keyes, 8 Vt, 57. 

7 . Howard p, Shipley, 4 East, 180; 
Anonymous, 3 Salk, 15; Rex p. Peal, ii 
East, 307. See i Greenl, Ev. sec. 373. 

8. Xi% re Sawyer, 2 Gale & D. 141 j Mx 
XarU Hannan, 6 Jur, 669. 


9 . Utley z/. Merrick, 52 Mass, (n Met.) 
302. 

10 . United States v. Coppersmith, 4 Fed. 
Rep. 198; United States v. Yates, 6 Fed. 
Rep. 801 ; In re Wilson, iS Fed. Rep. 33; 
United States v. Field, 16 Fed. Rep. 778. 

Counterfeiting. — Making counterfeit 
coin was, by the ancient common law, 
treason, and subsequently a felony, while 
uttering or passing it was only a misde- 
meanor. Fox V. Ohio, 46 U. S. (5 How.) 
410; bk. 12, L. ed. 213; United States v. 
McCarthy, 4 Cr. C. C. 304 ; United States?^. 
Shepheri i Hughes, C. C. 521 ; i Hale’s 
P. C. 210; Tomlin’s Diet. tit. “ Coin;” 
United States z/. Field, 16 Fed. Rep. 778; 
United States v. Wynn, 9 Fed. Rep. 886; 
contra^ United States v. Cultus Joe, 15 Int. 
Rev. Rec. 57. 

11 . United States v. Field, 16 Fed. Rep. 
778. 

12 . United States v. Reilley, 20 Fed. 
Rep. 46. 

The court cited United States v. Shep- 
ard, I Abb. C. C. 437; United States 
V. Waller, i Saw. C. C. 701 ; United States 
V. Block, 4 Saw. C. C. an ; Spear’s Law 
of the Federal Judiciary, 406 ; Thatch. Pr. 
650-652. 

13 . United States v, Wynn, 9 Fed. Rep. 

886 . 

The court cited and examined Wheaton 
7/. Donaldson, 33 U. S. (8 Pet.) ^91 ; bk. 8, 
L.ed. 1055; United States v. Reid, 53 U H. 
(12 How.) 361 ; bk. 13, L. ed. 1023; People 
V. Whipple, 9 Cow. (N, Y.) 707 ; Clark’s 
Lessees Hall, 2 Har. & McH. (Md.) 37S; 
Peoples. Herrick, 13 Johns. (N. Y.) 82; 
Cushman v. Loker, 2 Mass. 106 ; Pendock 
V. Mackender, 2 Wilson, 18; Rex v. Prid- 
dle, Leach, 462; Rex v. Davis, 5 Mod. 75; 
State p. Gardner, i Root (Conn.), 485; 
Commonwealth v. Keith, 49 Hass. (8 Met.) 
53x5 Lyford p, Farrar, ii Fost. (N. H.) 
314; United States p. Maxwell, 3 Dill, 
C. C. 275; Ift re Truman, 44 Mo. 
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Befinition. 


CRIMINAL LAW, 


Infamous Crimes. 


information.^ c. Conviction and Punishment for Infamous Crimes, 
— A conviction of an infamous crime or offence disqualifies the 
party convicted from being a witness, unless pardoned ** in the 
State where convicted,^ if the court rendering the judgment had 
jurisdiction but whether it disqualifies him in other States or 
jurisdictions, depends upon the local statutes of such other 
States.® However, the disqualifications do not arise until after 
conviction.® 

It is not easy to determine in all cases what are felonies and 
what are crimen falsi, 

There is no uniformity in the state legislation and that of 

Fox V. State, 46 U. S. (5 How.) 410; bk. 12, 345 ; 4 Tucker’s Bl. No. to of Ap. ; Conk- 
L. ed. 213; Moore v. State, 55 U. S. (14 ling’s Treaties, S3; Whart. Crim. L. (30! 
How.) 13; bk. 14, L. ed. 306; United ed.) 354 

States Shepard, I Abb. C.C. 431 ; United 1 . united States v, Baugh, 4 Hughes^ 
States Magill, I Wash. C. C. 464; United C. C. 501; United States v, Wynn, 3 
States V. Hawthorne, i Dill. C. C. 422 ; McCrary, C. C. 206. 

State V, Keyes, 8 Vt. 63, 66; 5 Watts & S. Nor is a libel an infamous crime. Peo- 
(Pa.) 342; United States v, Hudson, 7 Cr. pie v. Parr, 42 Hun (N. Y.), 313. 

C. C. 32, 34; United States v. Lancaster, 2 . Desty’s Am. Cr. L., sec. 49. 

2 McL. C. C. 431 ; United States 7'. Wilt- Erroaeous Judgment: Disqualification 
berger, 18 U. S. (5 Wheat.) 76; bk. L. under. — Where the judgment is erioneoiis, 
ed. 37; United States v. New Bediord the disqualification attaches and subsi.sts 
Bridge, i Woodb. & M. C. C. 401 ; State until vacated. Commonwealth v, Keith, 
V. Stephenson, 2 Bail. (S. C ) 334; United 49 Mass. (8 Met.) 531. 

States V, Wilson, 3 Blatchf. C. C. 435; 8. People v, Whipple, 9 Cow, (N Y.> 

United States v. Coolidge, 14 U. S. (i 707; Commonwealth v. Green, 17 Mass. 
Wheat.) 415; bk. 4, L. ed. 124; United 515; United States v, Brockins, 3 Wash. 
States 7/. Beavans, 16 U. S, (3 Wheat.) 336; C. C. 99; Schuylkill v, Copley, 17 Smith 
bk. 4, L. ed. 404; United States v. Burr, 4 (Pa.), 386. See State v, Harston, 63 N. C 
Cr. C. C. 500; Marhney v. Madison, i Cr, 294; RegnaT/. Alternun, i Gale & D. 261 ; 
C. C. 176; United States v. Cross, i McAr. Regna v, Webb, n Cox, C. C. 133; i 
C. C. 149; United States v. Coppersmith, 4 Greenl. Ev. sec, 372. 

Fed. Rep. 198 ; s. c., 2 Flippin, 546; i Crim. 4 , Cooke v. Maxwell, 2 Stark. 183. 

L. Mag. 741; 26 Int. Rev. Rec. 308; 10 5 . Kirschnerz/. State, 9 Wis. 140. 

Reper. 517; 22 Alb. L.J. 250; United States 6. Skinner z/. Perot, i Ashm. (Pa.) 57; 
V Shepherd, i Hughes, C. C. 520; United United States v. Dickerson, 2 McL. C. C. 
States z/. Block, 4 Sawy. C. C. 212 j United 325; People v. Whipple, 9 Cow. (N. Y.) 
States z', Yates, 6 Fed. Rep. S61 ; United 707 ; Gibbs v. Osborn, 2 Wend. (N. Y.) 555; 
States V. Baugh, i Fed. Rep. 784; United State v. Valentine, 7 Ired. (N. Y.) L. 225; 
States V. Waller, i Sawy. C. C. 701; Dawley z'. State, 4 Ind. 128; Barber 7/. Gin- 
United States z'. Okie, 5 Blatchf. C. C. 516; zell, 3 Esp. 60; Fitch v. Smalbrook, T. 
United States r, Clark, Crabe, U. S. D. C. Raym. 32; Lee v. Gausel, i Cowp. i ; s c., 
584; United States z/. Golding, 2 Cr. C. C. Lofet. 374; Rex v, Castell, 8 East, 77. 

212; United States v. Patterson, 6 McL. 7 . Harrison v. State, 55 Ala. 239. 

C. C. 477; United States v. Mills, 32 U. S. Crimen Falsi is a fraudulent alteration 
(7 Pet) 138; bk. 8, L. ed. 636; United or forgery to conceal the truth to the preju- 
States V, Clayton, 2 Dill. C. C. 219, 236; dice of another, i Bouvier’s L. Diet. ( r5th 
Wilson v. State, i Wis. 184, 189; Com- ed.) 456. It not only involves the charge 
monwealth z^. Barlow, 4 Mass. 439; Com- of falsehood, but also is one which may 
mon wealth z/. Macomber, 3 Mass. 257 ; and injuriously affect the administration of 
Star Route Cases { unreported) ; i Kent, justice by the introduction of falsehood and 
Comm. 336, 337; Coke’s Litt. 6, a, b; fraud, i Greenl. Ev. sec. 373. 

391 a, 6 D, note i ; i Bl. Comm. 370; 4 Bl, In Ohio. — The Supreme Court of Ohio 
Comm. 94, 95, 230; I Phil. Ev. 22, note, say that to “a predicate of an act that it is 
23; 1 Chit. Cr, L. 600, 601 ; i Starkie’s Ev. felonious, is simply to assert a legal condu- 
94,95; I Hale, 43; 2 Hale, 227; 1 Bish. sion as to the quality of the act ; and unless 
Cr. L. sects. 5S0, 581, 621, 743, 974; i the act charged, of itself, imjjorts a felony, 
Greenl. Ev. secs. 372, 373; i Rus, Cr. it is not made so by the application of the 
(Grave’s ed.) 44,46,47; 3 Wilson’s Works, epithet.” Mathews z/. State, 4 Ohio St. 
371 ; Willis, 665; Seargeant’s Coast Law, 539. 
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Definition. 


CRIMINAL LAW. 


Doctrine of i^erger. 


find punishment of criminal offences, and we often 

felonip<! • an^ nijsdemeanors punished more severely than statutory 
Srt of thrr^,'^^K ® prescribe hard labor as i 

hi some nrif. necessarily the confinement must be 

sininle imnriJ)f enforced, on the other hand the 

hard lahnr^ K pi escribed may become confinement with 

cipline • so’ a prison where it is part of the dis- 

offelice’ and prisoners convicted of the same 

fact, different pShmenb* punishment, undergoing, in 

an7itSut?wf nf® f a crime, or in 

the term used ® common law for a definition of 

suWect means harmonious on the 

avail nothin5f^°f-h® crimes ; and, if they were, that fact would 
Statutes in I’ federal courts take no cognizance of State 

Ti V proceedings.^ 

of ihe seS'^qSf """ ^ States,^ adopting the laws 

n States, applies only to civil cases.^ 

theinfe'rt?nfff higher crime necessarily merges 

as to thni- dispenses with a finding of non culpabihs 

me^d tL J the misdemeanor becomes 

such'’» i^^ M® becomes felony, and it must be prosecuted as 
felony. 10 ^ Michigan a misdemeanor is not merged in a 

dc^^mige "> 

Rep.S'f2S777?aSo/u1' ?nf lu}9-p States r. Barney, 

United -State!, z.. 1 ia|ilir\v 7 i 7 r 7 > 1 ^ ' c iff' '8 Fed. Rep, 33. 

2 Abb. (N. V.) Pr nr* Conl-^n?l^* State, 7 Md. 151 ; Steven'5 

ed.) 178. ' * ' 7 ' - Conk. Treat, (jth e-. State (Md.), 5 Cent. Rep. 5*. 

3. United States ?/. Reid r-j TT Q People, 83 ill. 479; Car- 

IIow.) 361; bk. 11 t tid 5 111. (4 Scam.) 197, Beck- 

States rt LancTstIr. 2 McL People, 26 111. 500. 

Maxwell, 3 Dill C. 275 ■ n Cr. Law (old ed.), pp, 34, 133 • 

e'. Shep^d, t Abk Commonwealth t-. Gable, 7 Serg.'&'K.’o?^) 

States o. Cross, I McAr" C ^ 3 ! Commonwealth zr. Weiderhold, 112 

States ®. BIo^ I stwCr'i??’n"iJ*^ P®; St. 504 , s. c., 3 Cent RepV/ot. 

States V. Ebert (uf S. ’d'c'Mo)' Fcenf 1 1 ’ "• 46 Mich. 268. 
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'Befinitioa. 


CRIMINAL LAU: 


Doctriae of ICerger. 


The same is true of an attempt to commit rape ; ^ so that a per- 
son charged with rape may be convicted of a felonious assault,® 
but not of a common assault.® 

Thus, it has been held that a person charged with rape may be 
acquitted of that charge, and convicted of an assault and battery, 
because the charge necessarily includes an assault and battery.'^ 
One indicted for murder may be convicted of a lower degree 
of criminal homicide.'® But he cannot be convicted of the crime 
of being accessory after the fact.® And upon an indictment for 
murder in the first or second degree, the defendant may be con- 
victed of voluntary or involuntary manslaughter.’^ 

So, too, it has been held, that, upon an indictment for an assault 
and battery with intent to commit murder, there may be a convic- 
tion of an assault and battery with intent to commit murder in the 
second degree, or voluntary manslaughter, or there may be a con- 
viction for an assault and battery only.® 

But one indicted for riot cannot be convicted of an assault.® 

It is held that where a statute provides that upon an indictment 
for an offence, consisting of different degrees, the jury may find 
the defendant not guilty of the degree charged, but guilty of any 
degree inferior thereto, or of an attempt to commit the offence ; 
and that, in all cases, the defendant may be found guilty of any 
offence, the commission of which is necessarily included in that 
with which he is charged.^® 

Thus, a person indicted for malicious mayhem may, if the 
evidence warrants it, be convicted of simple mayhem, or of an 
assault and battery. 

The doctrine or merger did not obtain at common law except 
in treason and common-law felonies.^® Mayhem was not within 
the rule,^® nor piracy, nor manslaughter by negligence/® nor 
impeding an officer in the performance of his duties.^® 

And where a misdemeanor at common law is made a felony by 
statute, the misdemeanor is merged in the felony.^*^ 


1 . People Vf Saunders, 4 Paik. C. R. 
(X. Y.) 196. 

2 . Hall V. People, 47 Mich. 636. 

8. State V, Pennell, 56 Iowa, 20 ; State r. 
Peters, 56 Iowa, 263; State v. Jay, 57 Iowa, 
1 64. Compare S tate v. Porter, 57 Iowa, 69 r . 

4 . See Mills v. State, 52 Ind, 187 ; State 
%\ Fisher, 103 Ind, 530; s. c., i West. Rep. 
560 ; Ritchie v. State, 58 Ind. 355. 

6, United States v, Leonard, 18 Blatchf. 
C. C. 187 ; Allen v. State, 37 Ark. 433. 

6. Wade v. State, 71 Ind. 535. 

7 . See Powers v. State, 87 Ind. 144; 
State V, Fisher, 103 Ind. 530; s. c., i West. 
Rep. 560. 

8. See Gillespie v. State, 9 Ind. 380; 
State V, Throckmorton, 53 Ind. 354 ; Behy- 
mer v. State, 95 Ind. 140; Barnett v, Stat^ 
100 Ind. 171 ; State w. Fisher, X03 Ind. 530; 

c., I West. Rep. 560. 


9 . Pi ice V. People, 9 111 . App. 36, 

10 . State V. Fisher, 103 Ind, 530; s. c., i 
West. Rep. 560. 

11. State Fisher, IQ3 Ind. 530; s.c., i 
West. Rep. 560. 

12 . See Neal Farmer, 9 Ga. 555 ; White 
V. Fort, 3 Hawks (N. C.), 251 ; Dacy v. 
Gay, 16 Ga. 203. 

IS, Commonwealth v, Newell, 7 Mass. 
245. See Adams r'. Barrett, 5 Ca. 404. 

14 . Manro v, Almeida, 23 U. S. (10 
Wheat) 473; bk. 6, L. ed. 369; Rex v. 
Morphes, i Salk. 85. 

15 . Commonwealth v* Gable, 7 Serg. & 
R. (Pa.) 423; Shields Yonge, 15 Ga. 
349 ; s. c., 60 Am. Dec. 6^. 

16 . State 2/, Ntwes, 25 Vt. 415. 

IT. People V, Fish, 4 Park. Crim. Rep. 
(N. Y.) 206. 



ilassifiication of Crimes. 


CRIMINAL LA W, As to TSfature of Offence, etc 


n. Classification of Crimes. — i. General Divisions. — Crimes may 
be divided into two general classes, which will include all conceiv- 
able crimes, whether common law or statutory ; to wit, (i) acts 
which are in themselves wrong, ^ and (2) acts that are wrong be- 
cause they are prohibited by statute.^ 

2, According to Natitre of the Offence. — While crimes are some- 
times arranged according to the degree of punishment inflicted 
for the commission of them,® yet they are more generally classi- 
fied according to the nature of the offence committed. As thus 
classified, crimes may be subdivided into, — 

a. Acts affecting the Sovereignty of the State. — Under this divis- 
ion fall (i) treason, (2) misprision of treason, and (3) high crimes 
and misdemeanors.** 

b. Acts affectmg the Persons and Lives of Individttals. — The 
acts affecting the persons and lives of the individuals composing 
the State are (i) abduction, (2) assault and battery, (3) false im- 
prisonment, (4) kidnapping, (5} rape, (6) robbery, (7) murder, 
(8) attempts to murder and kill, and (9) manslaughter. 

c. Acts affecting Property. — (i) Acts affecting Public Property. 
— Under this head fall (i) burning public property, (2) destroying 
public property, and (3) injuries to public property. 

(2.) Acts affecting Private Property. — Those acts which affect 
private property are divided into (i) arson, (2) burglary, (3) em- 
bezzlement, (4) larceny, (5) malicious mischief, and (6) obtaining 
goods by false pretences. 

d. Acts affecting the Public^ or Individuals ^ or their Property. — 
Under acts affecting the public at large, or individuals or their 
property, may be classed all those combinations known as 
conspiracies.® 

e. Acts affecting Public Polity. — Those acts which affect public 
polity are (i) gambling, (2) exhibiting immoral shows, (3) lotteries, 
(4) nuisance, (5) violating or obstructing the right of suffrage, 
(6) destroying game, fish, etc. 

f. Acts affecting the Currency and Public and Private Sectiri^ 

1 . Malum in se. — Any act which shocks It has been said that *‘an offence is re- 

the moral sense of the community, and is garded as strictly a malum prohibitum only 
denounced as grossly immoral and injuri- when, without the prohibition of statute, 
ous, is in itself wrong, and accounted a the commission or omission of it would in 
crime. Of this class are the specific of- a moral point of view be regarded as indii- 
fences of arson, burglary, larceny, murder, ferent. The criminality of the act or omis- 
rape, etc., and are universally condemned sion consists not in the simple perpetration 
by men everywhere. See i Bouv. L. Diet, of the act, or the neglect to perform it, but 
(15th ed ) 450; I Russ, on Cr. (9th ed.) ; in its being a violation of a positive law.’*" 
. , . BI. Comm. ... i Bouv. L. Diet. (r5th ed.) 456. 

2 . Malum Prohibitum. — Some acts are 3 . As formerly in Ohio. See Ohio Rev. 
prohibited because it is regarded as for the Stat. ( Swan’s ed.) 266. 

best interests of society that they should 4 . The “ high crimes ’* under the fed- 
not be done. Such acts are wrong or eral statutes correspondwith felonies under 
crimes because, and only because, they are the State statutes, and are punished as 
prohibited. Of this general class is adul- felonies by confinement in some one of the 
tery, drunkenness, polygamy, and the like, various State penitentiaries. 

See BI. Comm. 5 x Russ, on Cr. (9th ed.). 3 . title ‘^Criminal Conspiracies.’*' 



Classification of Crimes. 


CRIMINAL LAW. 


Eelonies. 


b. Statitrtory Felonies. — Offences may be designated as felonies 
by statute, and felonies at common law.^ 

Statute felonies are such crimes as are made felonies by the 
statute, or misdemeanors, where prosecution is by statute made 
to follow the procedure in felonies.® 

And where a statute defines felony as an offence punishable by 
death, or by confinement in the penitentiary, a statute which 
makes slander thus punishable, or punishable by fine at the dis- 
cretion of the court, in effect declares slander a felony.^ 

Under a statute making it a felony to assault and beat another 
with a cowhide whip or stick, ‘‘having at the time in his posses- 
sion a pistol or other deadly weapon, with intent to intimidate the 
person assaulted, and prevent him from defending himself,’' de- 
fendant may be guilty, though the pistol was not exposed, and the 
person assaulted did not know that his assailant had one."^ 

A second offence of petit larceny may be made a felony by 
statute punishable by imprisonment in the State prison.^ And 
an act respecting conviction upon second and third offences is 
not unconstitutional.® The second conviction need not be for the 
same offence.® 

An act incorporating a certain bank, and providing that, if any 
of the officers, agents, or servants of that bank should embezzle 
the funds thereof, or make false entries, they should be guilty of 
felony, was held unconstitutional, because it did not apply generally 
to officers, agents, or servants of banks committing like offences." 

An enactment that an offence shall be a felony, which was a 
felony at common law, does not create a new offence.® 

Where prohibition and penalty are contained in the same section, 
the remedy must be by proceeding for the penalty ; but where the 
prohibition is in one section, and the penalties are in another 
section, an indictment will lie.® 

And an act of the legislature providing for a fine to be paid for 
disturbing public ditches, with the alternative of fifteen days’ 
labor on public works, does not create a crime. 

No penalty can be inflicted under a statute which has been 
repealed, unless a provision be made for that purpose. 

1. Reg. 7/. Horne, 4 Cox, C. C. 263. And 6. Kelley z'. People, 115 111. 583; s. c., 
the word ” feloniously,” used in the statute, 3 West. Rep. 46. 

makes the crime defined therein a felony. *7. Millett v. People, 117 111, 294; s. c., 5 
Rex V. Johnston, 3 Maule & S. 539; Rex West. Rep. 155, 157. See Budd v. State, 3 
V. Solomon, Ryan Sc M. 252. Hump. (Tenn.) 483 ; WalW v. Kennedy, 2 

2. State V. Darrah (Del.), Houst. Cr. Yerg. (Tenn.) 554 ; In re Jacobs, 98 N. Y. 

Rep. 112; I Bish. C. L, (6th ed.) 3616. 109; People v. Marx, 99 N. Y, 377; Aus- 

Obtaining Money tmder False mtences. tin v. Murray, 33 Mass. (16 Pick.) 121 j 
The statute may make the obtaining of Watertown v, Mayo, 109 Mass. 315, 
money under false pretences a felony, al- 8. Williams Reg., 7 Q. B. N. S. 250. 
though but eight dollars is involved. Jack- 9. Reg. v. Buchanan, 8 Q. B. N, S. 8S3 *, 
son V. Commonwealth (Ky. June, 1887), s. c., 10 Jur. 736; 15 L. J. Q. B. 227. 

4 S. W. Rep. 68 5, 10 . Territory v. Baca, 2 New Mex. 183; 

8, State V. Waller, 43 Ark. 381. Territory v. Tafoya, 2 New Mex. jqi, 

4. Lawson v. State, 62 Miss. 556, 11. wheeler?^. State (Miss. March, 1887). 

5* State V. Lehr, 16 Mo. App* 491. i South. Rep. 632. 



Classification of Crimes. 


CRIMJXAL LAW, 


Misdemeanors. 


A person charged with an offence under a statute which is 
repealed before time of trial, must not be put upon his trial. ^ 

A statute covering the entire ground of a previous statute, estab- 
lishing an entirely different system, repeals the previous statute.® 
c. What Acts are Felonies. — Forgery of an indorsement on a 
bank check is a felony.^ 

Stealing cotton not severed from the soil is in South Carolina 
a felony.*^ But it has been held that it was not a felony where a 
party bought cotton of a firm which stored it in a certain house, and, 
in removing it, carried off cotton belonging to the firm from another 
house, openly and under claim of right, as a part of the trade.® 

In the absence of statutory definition, offences are felonies which 
were such at common law.® Under the common law, felony com- 
prised every species of crime which resulted in forfeiture of either 
lands or goods, or both, and to which capital or other punishment 
might be added. At common law, a felony was an atrocious 
crime, while faults and omissions less than atrocious were termed 
misdemeanors.® 

One present aiding and abetting in the commission of a felony, 
may be convicted on an indictment charging him directly with 
committing the felony.® 

The court has no jurisdiction over a prosecution for felony begun 
by affidavit and information filed during its vacation.^® 

4. Misdemeanors. — a. Generally. — The word “ crime is prop- 
erly applicable both to a felony and to a misdemeanor.^^ 

That which is declared by statute to be a misdemeanor, cannot 
be a felony.^® 

And where an act is prohibited by law, but no penalty is pro- 
vided, the doing of the act cannot be punished as a misdemeanor.^® 
b. Misdemeanors defined. — Misdemeanors are such public of- 
fences as are penal at common law, or are made penal by statute.'^ 
A misdemeanor is a crime, either of commission or omission, 
for which punishment other than death or imprisonment in the 
State prison is awarded : it is an offence less than felony."^® 

1/ Anonymous, 3 Lewin, C. C. 22. 10 . Hoover?'. State, no Incl. 349; s. c., 

2 . Stebbins v. State (Tex. App. Octo- 9 West. Rep. 86; ii N. E. Rep. 434. 
ber, i886), 2 S. W. Rep. 617. 11 . Lehigh Co. v . Schock, 113 Pa. St. 

8. Hawthorn v. State, 56 Md. 530. 373; s. c., 4 Cent. Rep. 744. 

4 . State V. Washington {S. C. June, 12 . Rex Walford, 5 Esp. 62. 

1887), 2 S. E. Rep. 623. 18 . State Gaunt, 13 Or. 115. 

5 . Newton Mfg. Co. v. White, 63 Ga. 14 . 4 Bl. Com. 65 ; i Russ. Cr. (9th ed.) 

697. 78; X Whart. Cr, L. {8th ed.) § 24. 

6. State ?/. Dineen, lo Minn. 407 ; Ward 15 . People?'. War, 20 Cal. 1 17; Pillsbury 

V. People, 3 Hill (N. Y.), 395. Brown, 47 Cal. 477 , Hall v. State, 3 

7 . I Arch* Cr. Pr. i; 4 Bl. Com. 94, 95; 21; State v. Rohfrischt, 12 La. An. 382; 
I Bish. C. L. (6th ed.) 614 ; i Whart. Cr.L, State v. Dewer, 65 N. C. 572; Welsh v. 
( 8 th ed ) § 23; I Russ. Cr. (9th ed.) 78. State, 3 Tex. App. 114 ; State v . Rowe, 8 

8 . 4 Bl. Com. 6; 2 East, P. C. 5, 21; i l^ich, (S. C.) L. 17; Barker v. Common- 

Bish. Cr. L. (6th ed.) 608. wealth, 2 Va. Cas, 122. See 4 Bl.Com. 65 ; 

9 . State V, Kirk, 10 Or. See Aid- i Arch. Cr. Pr. 2 ; i Whart. Cr. L. (8th 

ers and Abettors,” i Am. & Eng. Ency. of ed.) § 24; i Russ. Cr. {9th ed.) 78; t Bish. 
L. 453 - Cr.L. (6th ed.) § 623. 
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Classi&catioxL of Crimes. 


CRIMINAL LAW, 


Hisdemeanors. 


Misdemeanors are either mala in se, or penal at common law, 
and such as are mala prohibita, or penal by statute. Those mala 
in se are such as mischievously affect the person or property of 
another, or outrage decency, disturb the peace, injure public mor- 
als, or are breaches of public duty.^ Thus, it is no crime to make 
use of false pretences, unless, by means of such pretences, the 
party making them obtains money or property from another to 
which he has no right. The crime is consummated only where 
money or property is received.^ 

r. Statutoiy Misdemeanors, — The federal and State statutes 
declare what shall be accounted and punished as misdemeanors.® 


1 . State V. Appling, 25 Mo. 315; State 
V, Craighead, 32 Mo. 561 ; State v. Boll, 59 
Mo. 321. See i Russ. Cr. |9th ed.) 73; i 
Whart. Cr. L. (8th ed.) § 24. 

Trespass. — Misdemeanors include tres- 
pass. United States v, Flanakin, Hempst. 
C. C. 30. 

Offences against th.e Post-Office Laws 
are misdemeanors, not felonies. United 
States w. Lancaster, 3 McL. C. C. 431. 

2 . State V, Shaeffer, 89 Mo. 271 ; s. c., 5 
West. Rep. 465 j People v, Sutt)% 5 Park. 
Cr. Rep. (N. Y.) 142. 

False Pretences. — It is no crime to make 
use of false pretences, unless, by means of 
such pretences, the party making them 
obtains money or property from another 
to which he had no right. And the crime 
is consummated where the money or proi> 
erty is received. Commonwealth v. Van 
Tuyl, X Met. (Ky.) i ; State v. House, 515 
Iowa, 466; Stewart v, Jessup, 51 Ind. 415. 

In Stewart v. Jessup, supra, the substan- 
tial fact was, that one Kerr, relying upon 
false representations of Stewart, sold the 
latter twelve horses which Kerr had shipped 
to New York, where Stewart got possession 
of them. Stewart was arrested in Indiana 
on the charge of obtaining the horses by 
false pretences, and, on a preliminary ex- 
amination before a justice of the peace, 
was adjudged guilty, and required to give 
security in the sum" of three thousand dol- 
lars for his appearance in the circuit court 
to answer the charge. Stewart, not having 
given the security, was committed to jail, 
and, upon a writ of habeas corpus, was 
brought before the circuit court of Hamil- 
ton County, was remanded, and appealed 
to the Supreme Court of the State, from 
the judgment of the circuit court against 
him. The Supreme Court reversed the 
judgment, holding that the crime was not 
committed in Indiana, where the false rep- 
resentations were made, but in the State 
of New York, where the property was re- 
ceived. 

In Norris v. State, 25 Ohio St, 217, 
the defendant was a resident of Clark 
County; and by fraudulent representations 


as to his solvency, contained in a letter, 
he induced the Akron Sewer Pipe Com- 
pany, located in Summit County, to ship 
him by rail, to Clark County, a lot of 
sewer Jiipe. He was indicted in Clark 
County, but the Supreme Court held that the 
crime was committed in Summit County, 
and remarked that “the weight of authority 
is clear that the railroad company was the 
agent of defendant for receiving the goods 
at Akron, and carrying them to Springfield, 
and the delivery to it by the sewei-pipe 
company was in legal contemplation a de- 
livery of the goods to the defendant at 
Akron.” 

When the defendant was indicted for 
obtaining by false pretences a lot of mules, 
and the question was whether he had re- 
ceived the mules in Randolph County or in 
the city of St. Louis, in delivering the opin- 
ion of the court, Jnd^e Norton said, “ It is, 
however, earnestly insisted by counsel, that, 
if any offence was committed, the evidence 
shows that it was committed in the city of 
St. Louis, and not in Randolph County; 
and that the demurrer to the evidence 
should have been sustained, on the ground 
that the Moberly Court of Common Pleas 
of Randolph County had no jurisdiction. 
If the premises assumed be well founded, 
the legal conclusion drawn from them is 
undoubtedly correct.” The judgment was 
affirmed, the majority of the court holding 
that the mules were received by defendant 
in Randolph County. State v. Dennis, 80 
Mo. ^94. 

3 . federal Statutes. —By § 3954. United 
States Rev. Stat., it is made a misdemeanor 
for the bidder for a mail contract lo refuse 
to enter into the contract and perform the 
contract service. Oregon Steamship Co. 
V, Otis, 100 N. Y. 446 ; s. c., i Cent. Rep. 
734, note. 

Missouri Statute. — Any person who 
shall cruelly mistreat a domestic animal, is 
deemed guilty of misdemeanor under Mis- 
souri Revised Statutes § 1^. Evidence 
that defendant struck an animal in a cruel 
manner, and killed it, will support a con- 
viction, although he did not intend to kill 
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Hisprision of Felony. 


Under a statute declaring that if one voluntarily, before prose- 
cution, within a reasonable time, returns property which he has 
stolen, the offence is reduced to a misdemeanor ; the return may 
be voluntary if induced by repentance, although fear of punish- 
ment may also constitute a motive ; the return must be actual, not 
constructive, and all the property unchanged in form must be 
returned.^ 

Upon an indictment for a misdemeanor, it is no ground for 
acquittal that the evidence necessary to prove the misdemeanor 
also shows it is part of a felony, and that the felony has been 
completed.® 

(I) City Ordinances. — Misdemeanors and offence under ordi- 
nance of city is not the same as offence under statute.^ 

(a) An Ordmance making it a Misdemeanor to carry on business 
as real-estate agent without license, will not prevent enforcement 
of contract between unlicensed agent and vendor.** 

ip) Suppressing Baivdy Houses. — A city has power under its 
charter to pass an ordinance to suppress and prohibit bawdy houses, 
and prescribes a punishment for its violation. It is no objection 
to such an ordinance that the act prohibited is criminal in its 
nature, or that it is a crime under the general laws of the State.® 

S. Misprision of Felofiy.^ — Misprision of felony is having- 
knowledge that a felony has been committed, or is about to be 
committed, and concealing such knowledge, or procuring the con- 
cealment thereof.*^ Mere silence or approval of an act after its 
commission, cannot be held to ‘‘countenance*’ it.® Mere knowl- 
edge that a murder is to be committed, but not being present, or 
encouraging its perpetration, does not render one an accomplice^ 


it. State 2/, Hackfath, 20 Mo. App. 614; not a specific name given to it by law. See 
s. c., 3 West. Rep. 588. 3 Coke, Inst. 36. 

New York Statute. — An owner of a It is said to be the duty of every good 
skating-rink refusing to sell tickets to a citizen, who has knowledge that treason 
colored person, is guilty of a misdemeanor or a felony has been committed, to make 
under the New York Penal Code, § 383. known such fact to the proper officers of 
People 7/. King, 42 Hun (N. Y.), 186. the law; and that .silently to observe the 

Ohio Statute. — Under the Ohio statute cominis.sion of a felony, without using any 
of April 5, 1S66, supplying liquor to a endeavors to apprehend the offender, is a 
minor, to be drank bv him, is a misde- misprision. See i Bish. Cr. L. § 720; 4 
meanor; and so also is furnishing liquor Bl. Comm. 119; Hawk. P. C. ch. 59, § 6; 
to a minor, although it may have been pur- i Russ. Cr. 43. 

chased by another, and supplied by the Kinds of Misprision. — Misprision may 

seller to hie minor, in pursuance of such consist in the mere concealment of some- 
purchase State V. Munson, 35 Ohio St. thing which should be made known to the 
381. officers of the law, and is called negative 

1 . Bird V. State, 16 Tex. App. 525. misprision ; or it may consist in the doing 

2 . Reg. V. Button, 3 Cox, C. C. 229. of an act which should not be done, and is 

3 . Ex parte Schmidt, 24 S. C. 363. then positive misprision. 4 Bl. Comm. ch. 9. 

4. Prince &•. Eighth-street Baptist Cihurch, 7 . Connaughty z'. State, i Wis. 159*165; 

20 Mo. App. 332; s. c., 2 West. Rep. s. c., 60 Am. Dec. 370; Reg. Daly, 9 Car. 

631. & P. 343; I Bish. Cr, L. (6th ed.) sec, 604 ; 

5 . Won^ Astoria, 13 Or. 538. i Russ. Cr. (9th ed.) t94; i Hale, P, C. 

6. Misprision, — A misi>rision is the con- 374, 61S, 708 ; 4 Bl. Com. 121, 

cealment of a crime, and is used to signify 8. Cooper Johnson, 81 Mo. 483, 

every considerable misdemeanor which has 9 . Melton v. State, 43 Ark. 367. 
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But one, knowing that a crime has been determined on, who keeps 
away from the spot to facilitate the same, is a principal, though 
not near enough to aid manually, as where the foreman of a rail* 
way was held guilty of larceny of cotton from a freight depot. ^ 

Where knowledge of the commission of an offence, and intent 
to shield from the law, is declared criminal, an indictment must 
charge knowledge, or it will be bad.® 

6. Conipotmding Offences. — a. Generally. — Entering into a 
agreement with a person charged with a crime for a valuable con- 
sideration, or where any peculiar advantage is thereby gained, not 
to prosecute, or to put an end to the prosecution of an action 
already brought, is compounding the offence.^ 

^ To constitute the crime of compounding a criminal prosecution,, 
the State need not show that a crime had actually been committed 
by the person prosecuted.'* 

And it is not necessary that the principal offender should be 
convicted to sustain an indictment for compounding.® 

The bare taking of one’s goods back, or receiving reparation, is 
not compounding the offence ® in the absence of any agreement 
that the offender is not to be prosecuted.*^ 

Neither is a simple failure to prosecute for an assault with in- 
tent to kill.® 

And it seems that the loaning of money to a forger, by the per- 
son whose name has been forged, for the purpose of paying and 
taking up the forged paper, is not a compounding of the felony.® 

After compounding, the compounder having prosecuted the 
felon to conviction, he is entitled to an acquittal for the com- 
pounding.^® 

An officer being privy to a crime, and accepting any thing as a 
consideration for his official conduct, is guilty : any attempt to 
thwart justice by suppressing evidence is unlawful. 

In case of a prosecution for compounding a crime, and agreeing 
to withhold evidence, the acquittal of the principal offender is not 
competent evidence for the defence.^® 

The record of conviction of a felony is prima facie^ but not con- 
clusive as against the compounder.*® 

1 . State V. Poynier, 36 La. An. 572. 7 . i Chitt. Cr. L. 4; Hale, P. C. 546. 

2 . State V. Davis, 14 R. I. 2S1. 8. Phillips Kelly, 29 Ala. 628. 

3 . State V. Duhammel, 2 Harr. (Del.) 532. 9 . In re Mapleback, L. R. 4 Ch, Div* 

See also i Bish. Cr. L. (6th ed.) sec. 604; 150; s. c., 19 Moak’s Eng. Rep. 735. 

2 Arch. Cr. Pr. 1065 ; 2 Whart. Cr. L. 10 . Reg. v. Stone, 4 Car. & P. 379. Peo- 
{8th ed.) sec. 1559; 4 Bl. Com. 133; i pie v. Buckland, 13 Wend. (N. V.) 592; 
Russ. Cr. (9th ed.) 194; i Hawk. chap. 59, State Dandy, i Brev. (S. C.) L. 395. 

&e.c. 5. 11. Plumer v. Smith, 5 N. H. 553 ; s. c., 

4 . Fribly 2'. State, 42 Ohio St. 205. See 23 Am. Dec. 478; Collins v, Blantern, 2- 

Adam State, 31 Ohio St. 462. Wils. 341 ; State v. Henning, 33 Ind. 189. 

5 . People Buckland, 13 Wend. (N. Y.) See also Desty, Am. Cr. L. p. 18. 

593 } Slate v. Dandy, i Brev (S. C.) L, 395. 12 . People v. Buckland, 13 Wend, (N. Y.) 

6. Plumer v. Smith, 5 N. IL 553 ; s. c., 592. 

22 Am. Dec. 478 j Reg. v. Stone, 4 Car. & 13 . State v. Duhammel, 2 Harr. (Del.> 

P. 379. See I Hawk. ch. 59, § 7. 532; State v. Williams, 2 Harr. (Del.) 532. 
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b. Compounding a Felony. — Compounding a felony is an offence 
punishable by fine and imprisonment/ and at common law the 
person committing it was regarded as an accessory.^ In the 
United States, the offence of compounding a felony is indictable 
and no action can be maintained on any contract into which 
such offence enters as the consideration in whole or in part.'* A 

1 . I Bouv. L Diet. (15th eel) 353; 18 valid and the surety liable. Bibbz'. Hitcli- 

Eliz. ch. 5. cock, 49 Alai.«<68; s. c., 20 Am. Rep. 28b. 

2 . Hawk. P. C. 125. The court said, that, if the postmaster was 

3 . Commonwealth 7’. Pease, 16 Mass, bound to make good the amount of the 

91 ; People v. Buckland, 13 Wend. (N. V.) clerk’s embezzlement, then he stood in 
591. the attitude of surety for such clerk, and 

“ Theft bote.” — “ Theft bote” i-^ where that the clerk would be bound to refund to 
one robbed not only knows the felon, but him the amount he would be forced to pay 
also agrees to take his goods again, or to on account of the embezzlement ; that the 
accept other amends upon the condition living of the note by the clerk showed that 
that he will not prosecute, i Hale, P. C. he accepted the payment which the post- 
619. master had made for him, and that this 

Accepting a promissory note, by a party would establish the relation of debtor and 
guilty of a larceny, as a ‘consideration foV ci editor between them, citing Ross v. Peai- 
not prosecuting, is sufficient to constitute son, 2t AU. 473. The court also //if/i/, that, 
the compounding of a felony. Common- inasmuch as the note was valid and bind- 
wealth z'. Pease, 16 Mass. 91." ing upon the clerk as principal, it would 

4 . Jones v. Rice, 35 Mass. (r8 Pick.) also be binding upon his surety. 2 Kent. 

440; Sneed v. Commonwealth, 6 Dana Comm. 468; Howe z'. Synge, 15 East, 440- 
(Ky,), 338; Plumer 7/. Smith, 5 N. H. The decision of Bibb z^. Hitchcock, jw/nr, 
553; Price 7 '. Summers, 5 N. J. L. (3 is open to serious doubt. It is evident that 
South.) 578 ; Mattocks v. Owen, 5 Vt. 42 ; the agreement not to prosecute criminally, 
Hinesburgh v. Sumner, 9 Vt, 23. was in fact, at least, a part of the considei- 

Beceipt in Full. — Thus, a receipt in full ation for which the note was given; and a 
of all demands given in consideration of an note, part of the consideration for which is 
agreement not to prosecute a criminal ac- an agreement not to prosecute criminally, 
tion, is void. Bailey z'. Buck, 11 Vt. 252. being against public policy, is void, — 
Agreement to pay Honey. — Where a Brown v, Padgett, 36 Ga. 609; Murphy 7/. 
jDerson was indicted for maintaining a pub- Bottomer, 40 Mo. 67, — even in the hands 
lie nuisance on his premises, and entered of an innocent holder for value. . Smith v. 
into an agreement with the prosecutor to Richards, 29 Conn. 232 ; Brown v, Padgett, 
pay him a certain sum of money, in con- 36 Ga. 609 ; Swan v. Chandler, 8 B. Mon. 
sideration of which the prosecutor was to (Ky.) 07; Commonwealth v. Johnson, 57 
stop the prosecution on the indictment, and Mass. (3 Cush.) 454 ; Clark v. Pomeroy, 86 
ditch the plaintiff’s land, the court hdd Mass. (4 Allen) 534; Murphy z^. Bottomer, 
that the agreement to stop the prosecution 40 Mo. 67 ; Plumer v. Smith, 5 N. H. 553 ; 
was illegal, and rendered the entire con- Hinds z/. Chamberlain, 6 N. H. 225; Por- 
tract void. Lindsay v. Smith, 78 N. C. 33S ; ter v. Havens, 37 Barb. (K. Y.) 343 ; Oak- 
s, c., 24 Am. Rep. 463. See also Garner iorv. Johnson, 2 Miles (Pa.), 203; Jackson 
Qualls, 4 Jones (N. C.), L. 223. ^ v. Polack, 2 Miles (Pa.), 362; Dickson v, 

Giving ifot© to stifle Prosecution,— Primrose, 2 Miles (Pa.), 366; IJell z'. State, 
Where a promissor;!^ note is given to stifle i Bay (S. C.), 249 ; Corley v. Williams, i 
a criminal prosecution, it is void. Thus, Bailey (S. C.), 588 ; Hinesburgh v. Sum- 
where a note was given to one who had ner, 9 Vt. 23 ; Bowen ?/. Buck, 28 Vt, 308. 
been robbed, in consideration that he would Note after Conviction on Suggestion by 

petition the court to mitigate the punish- Court. — But it seems that where a promis- 
ment of the felon, it was held to be void, soiy note is given after trial and conviction 
Buck V, First Nat. Bank, 27 Mich. 293; for a misdemeanor, and before sentence, 
s. c., 15 Am. Rep. 1S9. in pursuance of a recommendation by the 

But where a clerk in a post-office em- court to compromise the matter, it is valid, 
bezzled funds, for which the postmaster Kirk v. Strickwood, 1 Nev. & M. 275; 
was liable to the government, and to secure Beeley z*. Wingfield, 11 East, 46; Edge- 
himself the postmaster induced the clerk combe v. Rodd, 5 East, 294 ; s. c., reported 
'to give him a note with security, at the in i Smith, 515. 
same time agreeing not to prosecute him Note and mortgage. — And the same 
criminally for the embezzlement, upon a suit true of notes secured by mortgage; the 
thereon the court heiti that the note was original contract being void, the mortgage 
4CofL. — 42 657 
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Compounding Offences 


person cannot take care of his private interest by depriving the 
State of a witness or an active prosecutor, which is the means 
relied on for the conviction of offenders : much less can he pollute 
the very fountain of criminal justice by suppressing an indictment 
already instituted against him.^ 

c, Coinpoundmg a Misdemeanor, — Compounding a misdemeanor, 
being also a perversion or defeating of public justice, is in like 
manner an indictable offence at common law.^ 

securing it is also void. See Henderson v, the mibchief extends, we think, as well to 
Palmer, 71 111 . 579 ; S.C., 22 Am. Rep. 1 17 ; misdemeanors as to felonies.” i Ru.ss. 
Peed V, McKee, 42 Iowa, 689; s. c., 20 on Cr. 210; Edgecombe v. Rodd, 5 East, 
Am. Rep. 631; Gatlin v, Henton, 9 Wis. 301; s c., i Smith, 515. 

476; Reg. V, Daly, 9 Carr. & P. 342. 2 . Jones v. Rice, 35 Slass. ( iS Pick.) 440; 

Agreement to use ** Influence.” — Where Edgecombe v, Rodd, 5 East, 301 ; El worthy 
a person was indicted and convicted of v. Bird, 2 Bing. 258; i Russ. Cr. 258. 
robbery, and in consideration that a pci- See Westmeath v, Westmeath, i Jac. Rep. 
son would use his influence with, or peti- 126; 4 Bl. Com. 134, note by Christian, 
tion, the court to mitigate the sentence. Permitting Reference. — But in some 
executed to such person his promissoiy cases of public offences which have more 
note, it was held that the contract was void, immediately injured a private indi\idual 01 
Buck V, First Nat. Bank, 27 Mich. 293; individuals, such as assaults and batteiies, 
s. c., 15 Am. Rep. 189. libels, and the like, if the public lemedy bv 

The court say, “ It may be proper to re- prosecution be adopted, the com t will 
mark, that, even as to such petitions, any sometimes permit a reference. Baker 7. 
promise to pay money in consideration of Townshend, i J. B. Moore, 120; s. c., 7 
signing the same, or of the employment of Taunt. 442 ; Blanchard v. Lilly, 9 East, 497 ; 
solicitations, to influence or secure official Rex v, Mqate, 3 Barn. & Adol. 237. 
action in any form whatever, other than by “Speaking” to Prosecutor, — And the 
the use of open and legitimate evidence or court will sometimes allow the defendant, 
argument, would be entirely without con- even after conviction, to “speak” (as it is 
sideration, because opposed to public pol- termed) with the prosecutor before any 
icy. This has been so often decided, and judgment is pronounced ; and a trivial pun- 
under such a variety of circumstances, that ishment will be inflicted, if, as a result of 
we content ourselves with a reference to a such “speaking,” the prosecutor declare 
few of the reported cases,” citing Pingrysy. himself satisfied; that is, if an adequate 
Washburn, i Aik. (Vt.) 264 ; Clippenger v. apology or compensation has been made, 
Hepbaugh, i Watts & S. (Pa.) 315; liatz- Baker v, Townshend, i J. B. Moore, 120; 
field V, Gulden, 7 Watts (Pa.) 152; Fuller Elworthy v. Bird, 2 Sim. & Stu. 372; Gur- 

Dame, 3S Mass. {18 Pick.) 472; Wood ford v. Daley, i Dow. N. S. 519; 4 Bl. 
V, McCann, 6 Dana (Ky.), 3^; Marshall Comm. 363, 364. 

V, Baltimore & O. R. R. Co,, 57 U. S. Compromising Bastardy Suit. — A con- 
(16 How.) 314; bk. 14, L. ed. 953; Harris tract or note to compound a private mis- 
iu. Roof, 10 Barb. (N, Y.) 489; Frost v, demeanor, such as a suit for slander or 
Belmont, 88 Mass. (6 Allen) 152; Sedg- bastardy proceedings, is good. Wallridge 
wick 2^. Stanton, 14 N. Y. 289; Frankfort Arnold, 21 Conn. 434; Merrill v. Flem- 
Winterport, 54 Me. 250; Martin 7% ing, 42 Ala. 234 ; Clark v, Riker, 14 N. H. 
Wade, 37 Cal. r(>8. 44; Beeley v, Wingfield, ir East, 46; Kirk 

1 . Lindlayz^. Smith, 78 N. C. 328; S.C., 24 v. Strickwood, 4 B. & Ad. 421; Baker?'. 
Am. Rep. 403; Thompson z'. whitman, 4 Townshend, i J. B. Moore, i?o; Bell ?/ 
Jones (N. C.) L. 47; Ingram v, Ingram, 4 Wood, i Bay (S. C.) L. 249; Cameron ti. 
Jones (N. C.) L. 188; Blythe v. Loving- McFarland, 2 Car. Law Repos. 415; Corley 
good, 2 Ired. (N. C.) L. 20. v, Williams, i Bail. (S. C.) L. 588; Ford it. 

Power of Indiyiduals to compromise Cratty, 52 III.313; Keirz'. Leeman,6Q. B. 
Offences. — The Supreme Court of Massa- 308; 'Burgen v, Straughan, 7 J. J, Marslff 
chusetts in Jones v. Rice, 35 Mass. (18 (Ky.) 583; Hays McFarlan, 32 Ga. 699; 
Pick.) 440, say, “We do not think that Weaver v. Waterman, 18 La. An. 241 ; 
such a power is vested in individuals. It Howe v, Litchfield, 85 Mass. (3 Allen) 443 ; 
would enable them to use the claim of the Rice v. Maxwell, 21 Miss. (3 Smed. & M.) 
government for their own emolument, and 289; Stephens v. Spiers, 25 Mo, 386; Sharp 
greatly to the oppression of the people, zf, Teese, 9 N, J. L. (4 Halst.) 352 ; Payne 
It has a direct tendency to obstruct the v. Eden, 3 Cai, (N. Y.) 212; Maxwell 
course of the administration of justice, and Campbell, 8 Ohio St. 265 ; Knight v. Priest, 
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d. When Offences may be compounded, — The law will permit 
the compromise of any offence, although made the subject of 
criminal prosecution. Where the party injured might recover dam- 
ages in an action for the offence,^ and there is no attempt to sup- 
press the prosecution, it may be compromised.® 

e. When Offences may 7iot be co7npoitHded. — Where the offence 
is of a public nature, no agreement can be valid that is founded 
on the consideration of stifling a prosecution for it.® 

Thus, where, by a misdemeanor, injury is done to the commu- 
nity at large, it cannot be compromised.** And an offence which 
in the discretion of the court may be punished by imprisonment in 
the penitentiary, cannot be compromised.'® 

No person can compromise a felony or criminal charge, where 
the offender is under arrest, or otherwise held to answer.® 

ni Attempts. — I. DeJinitio7i. — An attempt is an endeavor to 
accomplish an object or purpose. In criminal law, an attempt is 
an endeavor to accomplish a crime carried beyond the mere 
preparation, but falling short of the execution of the ultimate 
design, or any part of it.® 

An attempt to commit an offence is an intent to do a wrongful 
act, coupled with an overt act, toward its commission. The so- 
licitation of another to commit an offence is an attempt to commit 
the crime. And an attempt may be made to commit more than 
^one offence at the same time.® 

To constitute an attempt, there must be an intent to commit 
'some act which would be indictable, if done, because of its nature, 
or the probable consequences.^® And the act must be apparently 


2 Vt. 507 ; Robinson v. Crenshaw, 3 Stew. 

P. (Ala.) 276. 

But in Massachusetts an action will not 
lie on an agreement entered into for the 
pxirpose of compounding any misdemeanor, 
unless it appears that satisfaction has been 
acknowledged in and approved by the court 
in which the prosecution was pending, 
according to General Statutes 1875. 
tridge v. Hood, 120 Mass. 403 ; s. c., 2i Am. 
Rep. 534. 

!♦ Keir v. Leeman, 6 Q. B. 308. 

2 . Stance! v. State, 50 Ga. 155. 

3 . Keir v. Ixeman, 6 Q. B. 30S; s. c., 9 
-Q. B. 371 ; 2 Benn. & H. Lead. Cr. Cas. 

-358, 262. 

4 . Dwight V, Ellsworth, 9 Up. Can. Q. B. 
540 ; Rex V. Hardy, 14 Q, B. 529 ; Beeley 
7'. Wingfield, ii East, 46; Baker v, Town- 
send, 7 Taunt. 422. 

5 . Chandler v, Johnson, 39 Ga. 85; Peo- 
ple V. Lyon, 99 N. Y. 310; reversing s. c., 
33 Hun (N. Y.), 623. 

6. Saxon v. Conger, 6 Oreg, 388? Ivin- 
json V, Pease, i Wyom. Tr. 277 ; Keir v, 
Leeman, 6 Q. B. N. S. 308. See also 3 
Lead. Cr. Cas. 216. 

See Criminal Conspiracy. 


8 . Commonwealth v, McDonald, 59 
Mass. (5 Cush.) 365. 

To attempt to make an effort to effect 
some object, to make a trial or experi- 
ment, to endeavor, to use exertion for 
some purpose. A man may make an at- 
tempt, an effort, a trial,* to steal, by 
breaking open a trunk, and be disap- 
pointed in not finding the object of his 
pursuit, and so not steal in fact. So a 
man may make an attempt, an experi- 
ment, to pick a pocket, by thrusting his 
hand into it, and not succeed because 
there happens to be nothing in the pocket. 
Still, he has clearly made an attempt, and 
done the act towards the commission of 
the offence. Commonwealth v, McDonald, 
59 Mass. (5 Cush.) 36V, Josslyn v. Com- 
monwealth, 47 Mass. (6 Mete.) 236; People 
V. Bush, 4 Hill (N. Y.), 133; Rogers v. 
Commonwealth, 5 Serg. & K. (Pa.) 463; 
King V, Higgins, 2 East, 5. 

8. Rex Fuller, i Bos. & P. 180. 

10 . Moore v. State, 18 Ala. 532 ; State 
V. Jefferson, 3 Harr. (Del.) 571 ; People 
?7. Shaw, I Park. Cr. Cas. (N. Y.) 327; 
Davidson ik State, 9 Humph. (Tenn.) 
455; Regina zk Cruse, 8 Car. & P. 541; 
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adapted to produce the result intended.^ Some authorities say a 
complete adaption.” ^ 

Any act done by the prisoner immediately and directly tending 
to the execution of the principal crime, where the act is done 
under such circumstances that he has the power of carrying his 
intention into execution, is an attempt.® 

To assault, with intent to commit a higher crime, is a crime.'*' 
And whatever is punishable in its consummation, is punishable in 
its attempt;^ as, to commit larceny,® or to bribe, and, at common 
law, to commit suicide ; ® but with the latter it is otherwise under 
the statute.® 

An attempt to commit a felony is punishable at common law as 
a misdemeanor.^® And, although an attempt to commit a crime is 
unsuccessful, it is a misdemeanor ; as, to bribe, to commit lar- 
ceny,^® or to steal cattle.^^ 


s. c., I Crawf. & D. 156; i Bish. Cr. L. Dali.) 3S4; bk. i, L. eel. 426; People v. 
§ 731. Bush, 4 Hill (K. V,), 133 ; State v. Keyes,. 

1 . Kunkle v. State, 52 Iiifl. 220; Com- 8 Vt. 57; State v. Carpenter, 20 Vt. 9; 
inon wealth r. McDonald, 59 Mass. (5 State Biebusch, 32 Mo. 276. 

Cush.) 365; Henry z/. State, 18 Ohio, 32; 8. Reg. r, Doody, 6 Cox, C.C. 463 ; Reg. 

State z. Rawles, 65 X. C. 334; United z/, Burgess, 9 Cox, X. C. 247. 

States 7K Morrow, 4 Wash. C. C. 733; 9 . Commonwealth Dennis, 105 Mass. 

Rex V, Coe, 6 Cai. & P. 403; Regina v, 162. 

Leddington, 9 Car. & P. 79 ; Regina v, 10 . Nicholson v. State (Tenn.), 6 Cent. 
St. George, 9 Car. Ac P. 483; King v, Pai- L. J. 478. 

fait, I Leach, rg. One maybe pioperly convicted of a mis- 

5. I Bish. Cr. L. 749. demeanor for attempting to commit a felonv. 

3 . Regina v. Taylor, i Fost. & F. 511. Reg. z/. Bain, L. & C. 129 ; 9 Cox, C. C. 
This includes solicitations of another. 198; 31 L. J. M. C. 88; 8jur» N. S. 418; 

State 2u Shepard, 7 Conn. 54, 266; People 10 W. R. 236. 

z*. Bush, 4 Hill (N. Y.), 133; Common- 11 . State z/. Danforth, 3 Conn. Ii2; Ber- 
wealth V, Harrington, 20 Mass. (3 Pick.) deaux v. Davis, 58 Ala. 61 1; Ross v, Com- 
36; United States v, Mitchell, 2 U. S. (2 monwealth, 2 B. Mon. (Ky.) 417; Dem- 
Dall.) 384; bk. I, L. ed. 410. arest v. Haring, 6 Cow. (N. Y.) 76 ; Griffin 

4 . Hayes z/. State, 15 Lea (Tenn.), 64. State, 26 Ga. 493; State v* Maner, 2 

6. Berdeau.x z'. Davis, 58 Ala. 61 1 ; State Hill (S. C.), 453; State v. Boyden, 13 

z'. Danforth, 3 Conn. 112 ; Demarestz'. Har- Ired. (N. C.) L. 505; People v* Wash- 
ing, 6 Cow. (N. Y.) 76; Griffin v. State, 26 burn, 10 Johns. (N, Y.) 160; State v. Mur- 

Ga. 493 ; State z/. Maner, 3 Hill (S, C.), i ay, 15 Me. too ; Commonwealth z^. Bail ow, 

453; State y. Boyden, 13 Ired. (N. C.) L. 4 Mass. 439; Commonwealth z/. Kingsbuiy, 
505; People®^. Washburn, 10 Johns. (N. Y.) 5 Mass, 106; State v, Jordan, 75 N, C. 27' ; 
160; State z/. Murray, 15 Me, 100; Com- Commonwealth v. Smith, 54 Pa. St. 209; 
monwealth v. Bailow, 4 Mass. 439 ; Com- Commonwealth v. Harrington, 20 Mass, 
monwealth v. Kingsbury, 5 Mass. 106; (3 Pick.) 26; Hackelt zk Commonwealth, 
Commonwealth z'. Tlarrington, 20 Mass. (3 15 Pa. St. 95; State z». Keyes, 8 Vt. 57 ; 
Pick.) 26; Hackett v. Commonwealth, 15 Rexz/. Kinnersley, i Str. 196; Rex zu Hig- 
Pa. 95; Randolph z-. Commonwealth, 6 gins, 2 East, 5; Rex v, Phillips, 6 East, 
Serg. & R. (Pa.) 398; State z/. Keyes, 8 Vt. 464; Reg. v. Chapman, 2 Car. & K. 846; 
57 ? Goft 9 Up. Can. C. P. 438 ; Reg. z\ Goff, 9 Up. Can. C. P. 438. 

Kex z^. Higgins, 2 East, 5; Rex z\ Phil- 12 . United States z/. Worrall, 2 U. S. (2 

lips, 6 East, 464; Rex v, Kinnersley, i Dali.) 384; bk. r, L. ed. 426; People v. 

Strange, 193 ; Reg. Chapman, 2 Carr. & Bush, 4 Hill (N. Y.), 133; State z/. Keye.s, 
K. 84a 8 Vt. 57 ; State v. Carpenter, 8 Vt. 9 j State 

6. Simpson z/. State, 59 Ala. i ; Berdeaux zt. Biebusch, 32 Mo. 276. 

V, Davis, 58 Ala. 61 j; Commonwealth v. 18 . Simpson z/. State, 59 Ala. i j Berdeaux 
Barlow, 4 Mass. 439 ; Nicholson v. State, z\ Davis, 58 Ala. 61 1 ; Commonwealth v. 
9 Baxt. (Tenn.) 258; Miller v. State, 58 Barlow, 4 Mass. 439. See 1 Whart. Cr. L. 
Ga. 200. § 173. 

\ 7 . United States v* Worrall, 2 U. S. (2 l 4 ! Miller z\ State, 58 Ga. 200, 
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CRIMINAL LAW, 


Definition 


But there is no law in the United States for the punishment of 
the crime of an attempt to commit murder upon land in places 
within the exclusive jurisdiction of the Federal Government, 
unless committed by some means other than an assault with a 
dangerous weapon, as by poisoning, drowning, and the like.^ 

An attempt to commit a misdemeanor is itself a misdemeanor.® 

Every step towards a misdemeanor, by an act done, is punish 
able as a misdemeanor ; ® but not every intention to commit a mis- 
demeanor is a misdemeanor.’^ And this is so, whether the offence 
was created by statute, or was an offence at common law.^ 

When the attempt is to commit a misdemeanor, all participants 
are principals.® 

An attempt to do a wrongful act, coupled with overt acts 
towards its commission, constitutes an attempt which is itself a 
crime. It may consist of words only, as in soliciting another to 
commit a crime. But a mere effort, without any step taken 
towards its commission, is not an attempt.® Although an unlaw- 
ful coincident intent to commit the offence is necessary, yet this 
may logically be deduced from the facts.® There must be a physi- 
cal ability to complete the immediate offences,^® but an apparent 
capacity is sufficient, 

9 Cox, C. C. 98 ; 8 Jur. N. S. 418; 31 L. 6. Commonwealth x\ Fortune, 105 Mass. 
J. M. C. 88; 10 W. R. 236. 592; Uhl zk Commonwealth, 6 Gratt. (Va.) 

1 United States v. Williams, 6 Sawy. 706; Reg.?'. Wyatt, 39 L. J. M. C. 82; s. 
C. C. 244; 2 Fed. Rep. 61 ; 9 Rep. 369. c., 18 W. R. 356; Reg. z\ Hapgood, L. R. 

The United States Revised Statutes, i C. C. 221. 

§ 5346, is confined to attempts not made T. McKay v. Slate, 44 Tex. 43 ; s. c., i 
nith a dangerous weapon. Am. Cr. Rep. 51 ; People v, Lawton, 56 

2 . Wolf 7/. State, 41 Ala. 412 ; Common- Barb. (N. Y.) 136; McDermott People^ 
wealth V, Kingsbury, 5 Mass. 106; Smith 5 Park. Cr. R. (N. Y.) 102. See i Russ. 

Commonwealth, 54 Pa. St. 209; United Cr. (9th eel.) S3; i Whart. Cr, L. (8th ed.> 
States V* Lyles, 4 Cr. C. C. 469 ; Rex v. But- § 173. 

ler, 6 Car. & P. 368 ; Rex v. Martin, 9 Car. 8. Cox People, 82 111 . 191. 

& P. 213, 215; s. c., 2 Moody, C. C. 123. 9 , Reg. v, Roberts, 7 Cox, C. C. 39; s. 

It is a misdemeanor the moment a man c.. Dears, 539 ; Reg. v. Ryan, 2 Moody oc R. 
^ takes one necessary step towards the com- 313; Reg. z'. Lallement, 6 Cox, C. C. 204 ; 
pletion of a misdemeanor. Reg. v. Chap- Reg. e', Donovan, 4 Cox, C. C. 399 ; Reg. 
man, 2 C. & K. 846; s. c., i Den. C. C. 432 ; v. Cheeseman, Leigh & C. 140 ; Griffin z*, 
T. & M. go ; 18 L. J. M. C. 1 52 ; r 5 Jur. ^5. State, 26 Ga. 503 ; Commonwealth z'. 

A False Oath taken before a surrogate, Harnev, 51 Mass. (10 Met.) 432. 
and to obtain from him a license for a 10 , keg. z*. Phillips, 8 Car. & P. 736; 
marriage, is punishable as a misdemeanor, Rexzf. Eldershaw, 3 Car. & P.396; Reg.?', 
although it is not alleged in the indict- Collins, Leigh & C. 471 ; s. c., 3 Lead. C, 
ment, nor proved in evidence, that the 0.478; 9 Cox, C. C 49. See i Whart, Cr. 
marriage was in fact celebrated, and al- L. (Sth ed.) § 184, 

though the party found guilty was not the 4 Attempt to commit Rape. — So, a boy in- 
person about to be married. Reg. v. Chai^- capable of committing rape cannot be guilty 
man, 2 C. & K. 846 ; s. c., I Den. C. C. 432; of an attempt. Williams v. State, 14 Ohio, 
T. &M.90; 18L. J.M.C. 153; 13 Jur. 88^. 232; State Handy, 4 Harr. (Del.) 566; 

8. Reg. V, Chapman, 2 C. & K. 840; wPeople v, Randolph, 2 Parker, Cr. R. (N. 
s. c., I Den. C. C. 432 ; T. 8: M. 90; 18 L. Y.) 203; State v, Sam, Winst, (N. C.) L. 

J. M. C. 152 ; 13 Jur. 885. 300 ; Rex v, Phillips, 8 Car. & P. 736; Re.x 

4 . Reg V, Martin, 9 Car. 8: P. 215; s. c., v, Eldershaw, 8 Car. 8: P. 306. Compare 

2 Moody, C. C. 123. Commonwealth Green, 19 Sfass. (2 Fick.> 

5 . Rex V, Roderick, 7 Car. & P. 795; 380; Smith State, 12 Ohio St 466. 

Rex V, Cartwright, Russ. & R. C. C. 107 ; 11 , Lewis v. State, 3S Ala, 380; State 

l<e.x z'. Butler, 6 Car. & P. 368. EHck, 7 Jones (N. C.), L. 68. 
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Attempts 


CRIMINAL LA W. to commit Specific Offences, 


2. Attempts to commit Specific Offences, — An attempt to bribe 
is an indictable offence, although not consummated.^ 

An attempt to commit a burglary may be established on proof 
of a breaking with intent to rob the house, without proof of an 
actual entry. ^ 

It is a misdemeanor for a prisoner to attempt escape, and he 
may be indicted and punished therefor.® 

And an unsuccessful rescue may be indicted as an attempt.^ 

Attempts to commit homicide are indictable.® 

The overt act necessary to constitute an attempt to commit lar- 
ceny must be such as would apparently naturally result in the 
commission of the crime.® 

An attempt to produce a miscarriage is indictable, though the 
woman was not pregnant at the time.® The fact that he used a 
substance which would not produce a miscarriage, is no defence, 
if he employed it with a criminal intent.® 

In order to commit an assault with intent to commit a rape, the 
jury must be satisfied not only that the prisoner intended to 
gratify his passions on the person of the prosecutrix, but that he 
intended to do so at all events, and notwithstanding any resist- 
ance on her part.^® 

A person attempting to carnally know and abuse a girl of 
tender years, with her consent, is indictable for the attempt 
the same is true of an attempt to corrupt or intimidate a witness ; 
or to blackmail ; or to extort money by threats of criminal prosecu- 
tion ; or to obtain money from a county on a false bill.^^ 

1 . Walsh IK People, 65 111 . 58 ; Hutchin- Erwin v. State, 29 Ohio St. r86; s. c., 2 Am. 

son V, State, 36 Tex. 294. See Barefield v, Cr. 251 ; Long v State, 52 Miss. 23, — with 
State, 14 Ala. 603. no probability or possible means of escape. 

2 . Reg. V, Spanner, 12 Cox, C. C. 155. 4 . See 2 Whart. Cr. L. (8th ed.) § 1680. 

To maliciously enter a Storehouse, and 5 . Desty's Am. Cr.* L. § 123 a. 

attempt to steal any thing of IJhe value of 6. Sipple State, 46 N. J. L. (17 Vr.) 197. 
thirty-five dollars or more, is an “attempt 7 . Lamb zk State (Md.), 5 Cent. Rep. 
to commit a felony,” within the meaning of 774. 

sec. 6, tit. T, chap. 4, of the Crimes Act, 74 8. Commonwealth v. Wood, 77 Mass. 

Ohio L. 249; Griffin t/. State, 34 Ohio St. 299. (ii Gray) 86; Reg. v. Goodall, 2 Cox, C. 

An attempt to commit a burglary may be C. 40. Compare State v. Howard, 32 Vt. 380. 
established on proof of a breaking with 9 . State v. Owens, 22 Minn. 338. 
intent to rob the house, although there is 10 . Rex v. Lloyd, 7 C. & P. 318. 
no proof of an actual entry. Reg. v. If Offence committed, Jury cannot find 
Spanner, 12 Cox, C. C, 155. guilty of Attempt only — On an indict- 

3 . People w. Rose, 13 Johns. (N. Y.) 339. ment for an assault with intent to commit 

See Luke v. State, 49 Ala. 30. rape, if penetration is proved, the prisoner 

Attempt to escape. — However, an at- cannot be convicted of the attempt, Reg. 
tempt to escape may at times be justifiable on v, Nicholls, 2 Cox, C. C. 182, 
the ground of necessity to save lives, as in 11 . Reg. v, Martin, 9 Car. & P. 213; s. c., 
case of a conflagration, — Shattuck Stale, 2 M. C, C. 123; Reg. v. Johnson, Leigh 
51 Miss, 575, — because an act done from & C. 633; s. c., 10 Cox, C. C. 114; Reg. 
necessity raises no presumption of intent, — v, Beale, 35 L. J. M. C. 60. 

Oliver State, 17 Ala. 587. See 4 Bl. Com. 12 . Cover v. Commonwealth (Pa.), 6 
28 ; I Hale, P. C. 43, 52 ; i Whart Cr. L. Cent. Rep. 585. ‘ 

{8th ed.) § 95 ; I Bish. Cr, L. {6th ed.) § 346; 18 . People v, Wightman, 104 N, Y. 598 ; 

— but the necessity must in all cases be s, c., 6 Cent. Rep. 657, 

actual, imminent, and apparent, — Runyan 14 . People v, Brage, 10 Abb. (N. Y.) 

State, 57 Ind. 80; s. c., 3 Am. Cr. R, 318; New Cas. 300. 
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CRIMINAL LAW, 


Preparations. 


An attempt to commit the offence of sodomy is indictable at 
common law, as well as assaults with intent to commit it.^ 

To attempt to obtain property by false pretences is criminal, 
although defendant failed in his effort.^ 

3. Preparations, — Mere preparations are not indictable as 
attempts.® So, where one purchased spirituous liquors with in- 
tent to introduce it into prohibited territory, it is not sufficient 
to constitute an attempt to introduce it in violation of law.^ So, 
buying a gun is not an attempt to commit murder,® nor is buying 
a box of matches an attempt to set fire to a stack of corn nor 

1. Rex V. Rowed, 3 Q. B. iSo ; Reg. v, that the prisoner might be convicted of an 

Lock, L. R. 2 C. C. 12; Reg. z\ Eaton, 8 attempt to obtain money by false pretences. 
Car. & P. 417. Reg. v. Hensler, ii Cox, C. C. 570; s. c., 

Attempts to commit Sodomy. — In Iowa 22 L. T. 691 ; 19 W. R. 108. 
it is held to be a common-law offence, — 8. Brockway i\ People, 2 Hill (N. Y.), 

Estes zf. Carter, 10 Iowa, 100, — but the 558; People v. Lawton, 56 Barb. (N. Y.) 
Texas Code makes no provision for pun- 126; Commonwealth v, Morse, 2 Mass, 
ishing and attempting to commit it. Com- 13S; Cunningham v. wState, 49 Miss. 685; 
monwealth v, Goodhue, 43 Mass. (2 Mete.) Randolph v. Commonwealth, 6 Serg. & R. 

19 j (Pa.) 398; Commonwealth v. Clark, 6 

2. State V, Decker, 36 Kan. 717 ; 14 Pac. Gratt. (Va.) 67 5 ; Commonwealth v. Newell, 

R^. 283. 7 Mass. 245; Cassels v. State, 4 Yerg. 

One going into a Pawnbroker’s for a loan, (Tenn.) 149; Reg. v. Woodrow, 15 Mces. 
representing his pledge as silver when in & W. 404; Rex v, Meredith, Russ. & R. C. 
fact it was base metal, is guilty of an at- C. 46; Rex v. Heath, Russ. & R. 184; 
temptto commit the statutory misdemeanor Reg. t/. Eagleton, Dears. C. C. 515; Reg. 
of obtaining money under false pretences, v, Cheeseman, 9 Cox, C. C. 103. 

Reg. V, Ball, i Carr. & M. 249. Mere Preparations. — Herr Geyser, an 

Where a man went to a pawnbroker’'^ eminent German jurist, has devoted a great 
shop, and laid down eleven thimbles on deal of consideration to the subject of at- 
the counter, saying, I w'ant 5 s. for them,” tempts to commit crime in a recent work, 
and the pawnoroker’s assistant asked the in which he maintains that preparations are 
man if they were silver, and he said they indictable when they are made for the pur- 1 
were, and the assistant tested them, and pose of committing specific crimes. This , 
found them not to be silver, and he gave must, according to most European codes, I 
the man no money, but sent for a police- appear, in order to sustain a conviction ; and , 
man and gave him in custody, it was /lehi to this it n-yny be added, that, to make an 
that the conduct of the man who presented attempt penal, it must be such a movement, 
the thimbles amounted to an attempt to directed towards such consummation of a 
commit the offence of obtaining money by crime, as would apparently end, if not ex- 
false pretences. Reg. v. Ball, i Carr. & M. traneously interrupted, in such consumma- 
249. tion. Otherwise, the area of crimes would '-u. 

An Employee in a Tannery clandestinely be dangerously increased. Few ‘‘prepara- 
removed certain skins of leather from the tions ” can be conceived of, which could ' 
warehouse to another part of the tanner}*, not be made use of as instruments of crime; 
for the purpose of delivering them to the and to say that an intent to commit a crime 
foreman and getting paid ror them as if is sufficient to convict one who has made 
they had been his own work : it was //e/^ any such preparations, is virtually to say 
that this amounted to an attempt to com- that there may be convictions for the bare 
mit the misdemeanor of obtaining money intent. It is better to say that there is to be 
by false pretences. Reg. v. Holloway, r no conviction unless the preparations were 
Den* C. C. 370 ; s. c, T, & M. 48 ; 3 New such as to be likely to end, unless there 
Sess. Cas. 410; 2 C. & K. 942; 18 L. J. were an extraneous interruption, in a con- ‘ 
Moody, C. C. 60; 13 Jur. 86. summated crime which the parties intended 

Wken Prosecutor knows Pretences are to effect Geyser, Holz. Enc. See 17 Cent 
Pals©*— The prisoner wrote a begging let- L- J. 26. ' ' 

{ ter to the prosecutor, in which, by certain 4 . United States z/, Stephens, 8 Sawy. C. 

false statements, he attempted to obtain C. n6. 

^ money. Th6 prosecutor sent the prisoner 5 . Reg* v, Cheeseman, 9 Cox, C. C, 

] five shillings, but stated at the trial that he 103. 

knew the pretences were false. It was /tM o* Reg. v, Taylor, i Post & F. 51 1. 
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Suitable Heaus, etc. 


is sending for a magistrate to solemnize a marriage an attempt to 
contract an incestuous marriage ; ^ nor is procuring false weights 
an attempt to cheat by using them.® But preparations where 
means appropriate are used, and by reason of an unforeseen im- 
pediment, or from extraneous circumstances, the purpose is frus- 
trated, or fails of its accomplishment, constitute a criminal 
attempt ; ® as purchasing poison, and putting it in the way of 
others.'* 

4. Suitable Means. — If the means used are apparently adapted 
to the end sought to be accomplished, it constitutes an attempt.® 

$. Unsuitable Means. — Where the means are absolutely un- 
suitable, there should be no conviction.® This view obtains in 
this country in cases where the means are not absolutely, but 
apparently, unsuitable. But it is thought that to require the 
test of absolute unsuitability would be unduly to limit the indict- 
ability of attempts : ^ the best test is that of apparent adapta- 
bility.® If the instrument used is one apparently fitted to injure, 
the effect on the public peace and on the party assaulted is the 
same as if the instrument was absolutely fitted to injure. And 
this has been held to be the law in this country with regard to 
assaults.® 


1 . People V. Murray, 14 Cal. 159. 

2 . Reg. V. Cheeseman, Leigh & C. 140. 

3 . Mullen v. State, 45 Ala. 43 j Kunkle 
V. State, 32 Ind. 220; Reg. v. Meredith, 8 
Car. & P. 589 ; Reg. v. St. George, 9 Car. 
& P. 483; Reg. V. Dale, 6 Cox, C. C. 14; 
Weaver v. State, 24 Tex. 387 ; United 
States V. Pryor, 3 Wash. C. C, 234, 

4 . Mullen v. State, 45 Ala. 43. 

6. Commonwealth V. Jacobs, 91 Mass. (9 
Allen) 274; Mullen v. State, 45 Ala. 43; 
Tarver v. State, 43 Ala, 354 ; United States 
V. Bott, 1 1 Blatchf, C. C. 346 ; People v. 
Lawton, 56 Barb. (N. Y.) 126; People v. 
Yslas, 27 Cal. 630; Commonwealth Mc- 
Donald, 59 Mass. (5 Cush.) 365; Allen v. 
State, 28 Ga. 395; State v. Shepard, 10 
Iowa, 126 j Tyra v. Commonwealth, 2 
Mete. (Ky.) i ; State v. Davis, i Ired. 
<N. C.) L. 125; Slatterly z/. People, 58 N. 
y. 354; State V. Hampton, 63 N. C. 13; 
State V. Rawles, 65 N. C. 334 ; OTeary 
People, 4 Park, Cr. R, (N. Y.) 187 ; Long 
V, State, 34 Tex. 566. See also i Whart. 
Cr. L. (8th ed.) sec. 182. 

6 Geyser, Holz. Enc. ; 17 Cent. L. J. 26. 

7 , “Of what means can we say that they 
are absolutely capable of producing a par- 
ticular effect r W hat poison can we oe sure 
will not, in the person for whom it is pre- 
pared, find a S3rstem so tempered by anti- 
dotes as to resist the effects ? How can 
we tell that a particular wound will be 
deadly, or that it may not be warded off 
by armor worn by the party assailed 
Dr Wharton, ly.Cent L. Jf. 26. 


8 , This would exclude the case, put by 
Geyser, — Holz, Enc.j 17 Cent, L. J. 26,—- 
of an attempt to kill by sorcery. But it 
would not exclude cases in which a ^un 
is fired, in which, at the moment of firing, 
the powder turns out to be wet ; or in 
which the poison has been given, whose 
strength has been so weakened (this being 
unknown to the accused party) that it can 
have no fatal effect. 

9 . An Assault. — It has been repeatedly 
ruled that an assault, when apparently fitted 
to do harm if pressed to a battery, does not 
cease to be indictable because it turns out 
that no battery could have been effected. 

See “Assault,” i Am. 8: Eng. Encyc. of L, 

778. And a similar distinction should be 
taken as to attempts. 

** Unsuitable” and Inadegnate” Heans. | 

— A distinction has been made between \ 
means which are “ absolutely unsuitable ” 1 

— that is, means which under no circum- ^ 
stances could produce the intended effect — t 
and means “ relatively unsuitable ; ” that ’ 
is, means which are in themselves suita- 
ble, but which are applied in insufficient ' 
quantity or in an ineffective way. Regard- , 
ing this distinction, it has been observed 
that there is no agency of which it can be p 
absolutely said that it will necessarily pro- 1 
duce the intended result ; that there is no 
cup between which and the lip there may ‘ 
not be a slip; and that there can be no \ 
certainty that the means will operate until 1 
there has been a trial of the means. The 
attempt which is made with “ unsuitable 
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Attempts. CRIMINAL LA IF, Unsuitable Object 

6. Unsuitable Object — An attempt may be made to commit a 
crime which it is impossible to commit.^ 

means, and that which is made with “ in- to quality, the second an error with regard 
adequate” means, are, objectively consid- to quantity: and want of accuracy of per- 
ered, of the same character. Neither is ception in the one case is no more a de- 
adapted to effect the desired end. Neither fence than defective appreciation of the 
is actually “ dangerous.” Thus, an iiisuf- quantity required is a defence in the 
ficient dose of poison may be not only in- other c^e. However, from the use of ab- 
nocent, but beneficial, and hence not a solutely unsuitable means, \ye may infer - 
poison at all. An insufficient dose of arson- that the intention charged did not exist ; 
ic may be as ineffective as a sprinkling of and this exception does not apply to t ises 
sugar, and hence, not merely “ inadequate,” in which the means used, though reall\ un- 
but “unsuitable.” Consequently, if an at- suitable, did not appear sp to the party 
tempt with “ inadequate ” means is indict- employing them. Thus, where a person 
able, so must be an attempt with “ unsuit- goes to the apothecary to buy arsenic in 
able” means; and, if an attempt -with ordertopoisonanother, and the apothecary, 

“ unsuitable ” means is not indictable, suspecting the object, gives the purchaser 
neither should an attempt with “ made- a harmless drug, instead of the arsenic, the 
quate” means be indictable. The same purchaser, where an intent to kill is estab- 
observation is extended to means whose lished, will be indictable for the attempt, 
failure is imputable to the defective action It has been said that it is absurd to as- 
of the offender himself, — thus, “where the sume that there can be a “beginning” of 
ball, which fails because the gun is badly an undertaking of which there cannot pos- 
aimed, is as ineffective as the ball airaecl sibly be a “ completion.” But it is of the 
from too great a distance. A false belief very essence of an attempt, that the initia- 
that the powder with which a gun is loaded tory act has not worked the intended re- 
is sufficient to make the ball effective, is as sulL The reason of the non-concurrence of 
potent in defeating the offender’s purpose the result is indifferent : the only requisite 
as is the false belief that an unloaded gun is, that the result should not have occurred, 
is loaded. And an error as to the length A different doctrine would establish the 
of a ladder to be used in entering a house, immunity of all attempts, since the inter- 
or as to the fitness of a skeleton key, ope- ruption of the offender's purpose in all 
rates to defeat the criminal purpose as cases of attempt shows the inadequacy of 
effectively as does an error as to the ex- the means. Thus, a shot which fails be- 
plosive capacity of a powder to be used cause the intended victim is cased in armor, 
to burst open a gate.” 17 Cent L. J. 26. is, on this reasoning, as little of an attempt 

Unfit Instrument. — However, it is main- as is a shot which fails because the gun is 
tained that “ the use of an instrument in unloaded. In such cases, the intent to kill 
itself unfit, leaves us no means of deter- is that which makes up the .offence. To 
mining what was the intention of the party say that the attempt is only indictable 
charged. Thus, what right have we to when the object is attainable, and yet that 
assume that a person aiming a broomstick whether the object is attainable depends 
at another is attempting to shoot ? To upon what was the intent, is to argue in a 
prove the criminal intention, it is neces- vicious circle. Dr. Wharton in 17 Cent, 
sary to put in evidence acts consistent with L. J. 26. 

such intention, not acts as to which the hy- The True Theory is the subjective; that 
pothesis of such an intention is repugnant, is to say, the test is, did the offender in^ 
And a mere confession of the party cannot tend to hurt, and did he take means in his 
convict when it is a confession that plainly view calculated to effect his end ? If so, 
shows there is no offence. Thus, if A. the unsuitableness of the means makes no 
says, * I meant to shoot B, with the broom- defence. To this rule, an exception is ad- 
stick,’ this is a confession of something, that, vanced by those who maintain its general 
whatever it is, is not an attempt to shoot validity, excluding cases when unsuitable ^ 
with a gun. And so a person confessing superstitious agencies are employed. And ' 
that he gave another sugar, believing it to the validity of this exception is conceded in 
be such, or not knowing it to be poison, cases in w-hich the agency of supernatural 
cannot, on his confession, be convicted of beings is invoked, it bein^ left discretion- 
attempt to poison.” 17 Cent L. J. 26. ary with such beings to intervene or not 

Cximiual Will. — Yet it is held that the Hence, it is not an indictable attempt for a I 
' existence of a criminal will, and of an act person, intending thereby to kill another, \ 
* performed with the intention to effectuate to resort to incantations or invocations of j 
this will, is as much present when unsuit- supposed magicians or malevolent spirits, ! 
able means are used as when inadequate Dr, Wharton in 17 Cent. L. J, 26. 

, means are used ; the first being an error as 1 . Kunkle v. State, 32 Ind* 22a 
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tTnsuitable Object. 


A man may make an attempt, an experiment, to pick a pocket 
by thrusting his hand into it, and not succeed because there hap- 
pens to be nothing in the pocket. It is not presumable that the 
person had in view any particular article, or had any knowledge 
whether there was any thing in the pocket ; but he attempted to 
pick the pocket of whatever he might find in it, if, happily, he 
should find any thing ; and the attempt, with the act done of 
thrusting his hand into the pocket, made the offence completed" 
So a man may make an effort to steal by breaking *'>pen a trunk, 
and be disappointed in not finding the object of his pursuit, and 
so not steal in fact.^ 

If the object sought to be obtained is probably in existence, or 
probably attainable, as attempting to steal from a pocket in which 
there is nothing to take ; ® or to forge, though the paper could 
not defraud ; ^ or to alter a counterfeit note, though the intended 
receiver had no property of which to be defrauded ; ® or to per- 
sonate a person who at the time is dead ; ® or to shoot at a person 

“ 1 . Commonwealth ik McDonald, 59 assassin, in this view, who sees a carriage 
Mass. (5 Cush ) 365. belonging to his intended victim approach. 

Attempt to Steal : Kothing to be Stolen, and shoots into the carriage, is not piinish- 
— But it seems that a different rule prevails able if the owner had a moment or two be- 
in England. It has there been hdd, that if fore stepped out, though it would be other- 
a,man puts his hands into the pockets of wise if the owner had shifted his seat from 
another, with intent to steal what he can the back seat, which he usually occupied, to 
find there, and the pocket is empty, he the front. Bui is not the peril and the dis- 
cannot be convicted of an attempt to steal, turbance of public order in each case the 
Reg. V, Collins, L. & C. 471 ; s. c., 9 Cox, same.? Can we hold that it is not an in- 
C. C. 497; 33 L. J. M. C. 177; 10 Jur. N. dictable offence to attempt to produce a 
S. 686; 10 L. T. 581 ; 12 W. R. 886. miscarriage on a non-pregnant woman, or 

2 . Commonwealth tK McDonald, 59 attempt to murder a person by setting a 
Mass. (5 Cush.) 365. spring-gun on his chamber-door on a night 

Attempts on Unsuitable Objects. — “Must in which it so happened that he would be 
an attempt, in order to be indictable, be on necessarily absent .? 

an object on which the complete crime “ In these cases it is said there is an ex- 
could be consummated ? An attempt is istent object, though not an object in the 
made to steal an article from a room which condition that was supposed. But is this 
is either empty, or has in it other articles distinction tenable ? Is there an existent 
than that which is sought. Or a wound is object^ in cases where a pocket is searched 
inflicted on a corpse whom the assailant unavailingly by a thief, and yet is not this 
believes to be a living man. In such cases an attempt? So far as concerns liability 
we have on the subjective side the condi- to hurt, a man covered all over with im- 
tions of an attempt. The punishability penetrable armor is as non-existent as is a 
of the act, however, is denied, because the dead person ; yet no one holds that to shoot 

^ offender assumed a non-existent quality in a man in cased" in armor is not an attempt.** 
the object, which defect excluded the pos- Dr. Wharton in 9 Cent. L. J. 42. 
sibility of the completion of the offence. 3 . People v. Jones, 46 Mich. 441 ; Com- 
But the same contradictions result from this monwealth z'. McDonald, 59 Mass. {5 Cush .> 
view, as result from the theory that an 365; State "Wilson, 30 Conn. 500; Hamil- 
attempt with unsuitable means is not in- ton w. State, 36 Ind. 280 ; Spears State, 
dictable. How do we know that any ob- 2 Ohio St. 584; Rogers 2/. Commonwealth, 
ject actually exists as conceived ? And if 5 Serg. & R. ( Pa.) 463 ; Reg. v, Collins, 33 
It does not exist as conceived, how can L. J. M. C. 177. 

there be in this view an indictment for an 4 . Reg. w, Nash, 2 Den, C. C. 493 ; Reg. 
attempt ? If entire correspondence be- v. Dodd, 18 L. T. N. S. 89. 
tween intention and object be required, the 5 . Commonwealth Starr, 86 Mass, 
person who attempts to pick a pocket can (4 Allen) 30!. 

in no case be convicted, since in no case 6. Rexz^- Martin, Russ. & R. C. C. 324; 
could he find e.\'actly what he seeks. An Rex v. Cramp, Russ. & R. C. C. 327. 
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with fire-arms not capable of doing the harm intended ; ^ or to 
poison another with a non-poisonous substance, believing at the 
time that it was poisonous ; * or to destroy a vessel to recover the 
insurance, though it is not in fact insured ; ® or to produce a mis- 
carriage, when in fact the woman was not pregnant,^ — the attempt 
is indictable. But where the subject of the intention has no ex- 
istence, the attempt is not considered as made ; ® as to personate 
one who never had an existence.® For when the object is un- 
suitable, — that is, when it is an object on which the intended 
wrong could not have been perpetrated, — then the act com- 
plained of is not an attempt to effect the object in question.'^ 

7. Minor Offences. — In respect to minor offences which are 
not mala in se, but are made indictable by statute on police 
grounds, the doctrine of attempts does not apply, and hence it is 
not in itself an offence to attempt such minor offences.® 

1, Vaughan z/. State, 3 Smedes & M. riage. And if the distinction above taken 
(Miss.) 553. with regard to unsuitable means be good, 

3 . State V. Clarissa, i r Ala. 57 ; Reg. v. it is an indictable offence to attempt to 
Childeray, i Den. C. C. 514 ; s. c., 3 Camp, commit a crime on an object which, though 
76. not actually, is apparently, the object the 

3 . United States v. Cole, 5 McL. C. C. perpetrator intended to injure. This dis- 

51 X tinction is applied in an English case, in 

4 . Reg. V. Goodchild, 2 Carr. & K. 293 ; which it was held that the fact that a 
s. c., 2 Cox, C. C. 4041 } s. c., I Den. C. C. woman was not with child is no defence to 
187; Wilson V. State, 30 Ohio St. 319; an indictment for an attempt to commit an 
State V. Howard, 32 Vt. 380. See Com- abortion on her person. The truth is, if 
TOon wealth v. Wood, 77 Mass, (ii Gray) 8$. we rej*t the test of apparent susceptibility, 

5 . Rex V, Lovel, 2 Moody & R. 39 ; Reg, and introduce in its place that of absolute .. 
V. McPherson, Dears, h B. C- C. 197. susceptibility, we will encounter intermin- 

6. Rex V. Tannet, Rus.s. & R. C, C. 351. able difficulties. It is impossible to say ot* 

T'. Thus, when A. intends to kill B., but, in anyone that a shot would inevitably take 

theexecutionof this intent, shoots at a dead eflrect on him, or that he would certainly 
body, which he mistakes for B. Geyser, yield to a particular poison. If so, it is 
Holz, Enc, ; 17 Cent.^ L. J. 26. better in respect to attempts, as is the qabC 

Dr, Wharton’s Criticism. — Dr. Wharton with assaults, to take the test of apparent 
-criticises this doctrine. He says, “Now, as distinguished from actual adaptability 
supposing this was a case in which, appar- or susceptibili^,’’ See 17 Cent. L. J. 26. " 
ently as well as actually, the object was one 8, German view, — This seems to be the \ 
on which the attempt could not have been view generally held m Germany, and there 
consummated, we may agree in holding with is a good deal to commend it. * Dr. Whar- 
Geyser that the offence could not be called ton summarizes what can be said as fol- 
an attempt to kill A. But suppose that lows- First, an offence must be of a cer- 
the attempt was apparently likely to sue- tain magnitude to make it the object of 
ceed, is the same conclusion to be reached ? attempts and accessoryships. A thing 
Ought we not, in such case, to take the must be of a certain degree or size to 
same distinction as is made in respect to make It cognizable at a distance ; and if, 
means, and to hold that where the object is in addition to its smallness, it is as easy to 
apparently one on which the offence could execute a particular wrong as to attempt 
be consummated, then an attempt to per- it, the attempt would be an absurdity for 
petrate the offence on such an object is which it would be irrational to indict, 
indictable ? A., for instance, intends to Secondly, the wheels of police prosecu- 

assassinate B., and lurks in a street through tions would be clogged if attempts to com- 
which B.’s carriage is to pass, and then ^pit offences of this class were indictable, 
shoots at the carriage at a time when he The selling of whiskey by retail is made in 
thinks B. is in it. B„ however, is not in it, many States indictable. If in such States 
but, it be, in his place a bundle of it was ruled to be mdictable to attempt 
clothes. But this A. does not know at the such sales, not only would a new and 
time the gun is discharged, nor is it apparent enormous mass of offences be created, 
to other people that H. is not in the car- which would choke the courts, but, when 
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8. Solicitations to commit Crime. — Solicitations to commit a 
crime are indictable and punishable as distinct offences.^ Some 


the vendee in such cases was called as a 
witness, he could refuse to answer, on the 
ground that to agree to buy was to take 
part in, if not attempt, a sale. Our courts, 
however, have negatived this claim, and 
have held that the vendee of illicit drinks 
is not privileged because he is not indict- 
able. The reason given for this, that the 
law which makes an accessory indictable 
does not apply to minor offences not mala 
in scy applies as logically to attempts as 
it does to accessoryships ; and the public 
convenience of making such application 
is manifest. Not only do w'e thus keep 
out of the courts many cases which ought 
not to be tried, but, in cases which ought to 
be tried, we obtain evidence we would other- 
wise lose. If we make all persons in any 
way encouraging such offences indictable, 
wc would subject whole sections of the 
community to indictment. And, as all 
parties in" any way promoting or encour- 
aging such sales would be indictable, no such 
parties could be compelled to answer. The 
consequence of thus extending indictments 
to everybody would be to relieve everybody 
from prosecution. 

Great Offences. — It is not so with great 
offences. Great offences cannot ordinarily 
be committed without drawing within the 
range of their observers numerous parties 
who have no part or lot in them. As to 
such offence.s, there is, therefore, no pro- 
cessual reason why we should not maintain 
the old and salutary rules which make at- 
tempts indictable. It is otherwise, how- 
ever, as to minor offences not mala in se^ 
the application of the law of attempts to 
which is as irrational as it is inconvenient. 
17 Cent. L. J. 36. 

1 . English Authorities : lieading Gases. — 

The leading case upon the subject is that 
of Rex V. Higgins, 2 East, 5. In that case 
the traverser was indicted for soliciting 
and inciting a servant to steal his master’s 
goods : it was held,^ upon full consideration, 
that it was a punishable misdemeanor for 
any one to solicit another to steal, and this, 
although it be not charged in the indict- 
ment that the party solicited stole the 
goods, or that any other act was done 
more than the simple acts of soliciting and 
inciting by the traverser. There, in an- 
swer to the argument that a mere intent to 
commit evil was not indictable, without an 
act done, Lord Chief Justice Kenyon re- 
plied, ** But is there not an act done, when 
it is charged that the defendant solicited 
another to commit a felony ? The solicita- 
tion is an act ; and the answer given at the 
bar is decisive, that it would be sufficient 
to constitute an overt act of high treason.” 


Mr. Justice Grosc^ after referring to the 
cases upon the subject, said, ** All these 
cases prove that inciting another to com- 
mit a misdemeanor is itself a misdemean- 
or ; a fortiori^ therefore, it must be such 
to incite another to commit felony.” And 
Mr, Justice Lawrence said, “ The whole 
argument for the defendant turns upon a 
fallacy in assuming that no act is charged 
to have been done by him ; for a solicita- 
tion is an act. The offence does not rest 
ill mere intention ; for, in soliciting Dixon 
to commit the felony, the defendant did an 
act towards carrying his intention into exe- 
cution. It is an endeavor or attempt to 
commit a crime.” 

Distinction between Felony and Misde- 
meanor. — And the principle of that case 
ivas fully adopted and applied in the re- 
cent case of Reg. v. Ransford, 13 Cox, C. 
C. 9, by the court of criminal appeal in Eng- 
land; and the attempted distinction made 
here between the cases of felony and mis- 
demeanor was in that case utterly ignored, 
as being without foundation. See Lamb v. 
State (Md.), 8 Cent. Rep, 881. 

Attempt to corrupt oy Solicitations. — 
In the case of Rex v. Vaughan, 4 Burr. 
2494, the charge was for an attempt to cor- 
rupt the Duke of Grafton, a member of the 
Privy Council, by solicitation to induce him 
for a bribe to procure an office for the ap- 
plicant, Lord Mansfield, with the concur- 
rence of the other judges, said that he was 
clear that the offence charged was a mis- 
demeanor, and punishable as such. And 
in the course of his judgment his lordship 
said, “ If a party offers a bribe to a judge, 
meaning to corrupt him in a case depend- 
ing before him, and the judge taketh it 
not, yet this is an offence punishable by 
law, in the party that offers it. 3 Inst 147. 
So, also, a promise of money to a corpora- 
tor to vote for a mayor of a corporation, 
as in Rex v, Plympton, 2 Ld. Raym. 1377. 
And so also must be an offer to bribe a 
privy councillor to advise the King.” 

Challenge to fight a Duel. — In the case 
of Rex V, Philipps, 6 East, 464, it was 
held upon full argument and examination 
of authorities, that an endeavor to pro- 
voke or incite another to commit the mis- 
demeanor of sending a challenge to fight 
a duel is itself a misdemeanor, and there- 
fore indictable at common law. And so, 
to attempt to suborn one to commit per- 
jury, or to solicit and persuade a witness 
to absent himself from a public prosecution 
when summoned as a witness, or to solicit 
a party to commit adultery or any other 
misdemeanor of an evil and vicious na- 
ture, are indictable offences, and punish- 
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have classed them with attempts to commit a crime.^ This, how- 
ever, is hardly permissible.^ But a mere solicitation, not directed 
to the procurement of some specific offence or crime, is not an 
attempt, and is not punishable as such.^ 

Thus, it is an indictable offence to solicit a servant to steal his 
master s goods, ^ or to commit murder,^ or arson, ^ or sodomy,’’' 
or adultery, where adultery is punishable criminally ; ^ or to in- 
cite to larceny,^ or to request one to post up a threatening notice, 
or to offer a bribe.^^ Yet merely soliciting one to do an act, is not 
an attempt to do that act.^^ 

able at the common law. Rex v. Lady ing the body politic, either by way of trca- 
Lawly, Fitzg. 263 ; State v. Keyes, 8 Vt. son, scandal, or nuipnce, are, under any 
57 ; State v. Carpenter, 20 Vt, 9 ; State v. view of the case, indictable as independent 
Avery, 7 Conn. 267 ; Commonwealth v. offences.” i Whait. Cr. L. § 179. 
Harrington, 20 Mass. {3 Pick.) 26. The True Doctrine seems to be, as Irving 

1 . I Whart. Cr. L. (8th ed.) 179. Ihowne has pointed out in his note to 

2 . Solicitations as Attempts. — There is Stabler 2/. Commonwealth, 95 Pa. St. 318; 
a dispute whether a mere solicitation is an s. c., 40 Am. Rep. 653, 657, that any direct 
attempt. Bishop says, “The law as ad- mere solicitation to commit a specific 
judged holds, and has held from th ebe- criminal offence against a particular indi- 
ginning, in all this class of cases, an indict- vidual or the community, although not con- 
ment sufficient which simply charges that the summated, is indictable as a solicitation, 
defendant, at a time and place mentioned, but not as an attempt. See also Respubli- 
^ falsely, wickedly, and unlawfully did solicit ca v. Roberts, i U. S. (i Dali.) 39; bk. i, 
and incite’ a person named to commit the L. ed. 27; Reg.z^. Harris, Crawf. & D. 149; 
substantive offence without any further s. c., i C. & M. 661 n. 

specification of overt acts. It is* in vain, 8. See Respublica 2'. Roberts, i U. S. (r 
then, to say that mere solicitation, the mere Dali.) 39; bk. i, L. ed. 27 ; Reg. v, Harris, 
entire thing which need be averred ajgainst i Crawf. & D. 149; s. c., i C. & M. 661 n. 
a defendant as the ground for his conviction, 4 . State v. Avery, 7 Conn, 266 ; Common- 
is no offence.” Bishop, Cr. L. § 768 c. wealth v. Harrington, 20 Mass. (3 Pick.) 

Wharton says, that, “To make bare soli- 26; Hatelyz/. State, K Ga. 346; Demarest 
citations or allurements indictable as at- 2'. Haring, 6 Cow, (N.Y.) 76; State Z'. Car- 
terapts, not only unduly and perilously ex- penter, 20 Vt. 9; State v. Keyes, 8 Vt. 57 ; 
tends the scope of penal adjudication, but Reg. Quail, 4 Fost. & F. 1076; Rex zv 
forces on the court psychological questions Higgins, 2 East, 5. 
which they are incompetent to decide, and 5 . Demarest v. Haring, 6 Cow. (N. Y.) 
a branch of business which would make 76; \ Russ. Cr. (9th ed.) 970. 
them despots of every intellect in the 6. People v. Bush, 4 Hill (N. Y.), 133 ; 
land. What human judge can determine i Bish. Cr. L. (6th ed.) 767. 
that there is such a necessary connection 7 . Reg, z^ Ransford, 13 Cox, C. C. 9 ; 
between one man’s advice and another s. c., 31 L, T. N. S. 488; Rex z. Hick- 
man’s action, as to make the former the man, 1 Moody, 34. 
cause of the latter ? An attempt, as has 8 . State v ' Avery, 7 Conn. 266 ; s. c,, 
been stated, is such an intentional guilty iS Am, Dec. 105. 

act as will apparently result, in the usual SoUcitatioiis to commit Adultery, •— But 
course of natural events, if not hindered it is otherwise where there is no statutory 
by extraneous causes, in the commission of punishment for adultery, because solicita- 
a deliberate crime. But this cannot be tions to commit adultery are not indictable 
affirmed of advice given to another, w'hich atcommotilaw,— -Smith z^. Commonwealth, 
advice such other person is at full liberty 54 Pa. St. 209; Kelly %k Commonwealth, i 
to accept or reject. Following such Grant, Cas. (Pa.) 484; — and the same is true 
reasoning, several eminent European jurists of an endeavor to persuade to commit incest, 
have declined to regard any solicitations — Cox z/.‘ People, 82 111 , 191; s, c., 2 Am. 
as indictable, when there is interposed be- Cr. R, 329, — or to sell liquor. Common- 
tween the bare solicitation on the one hand, wealth v. Willard, 39 Mass. (22 Pick.) 476. 
and the proposed illegal act on the other, 9 . Rex v. Higgins, 2 East, 5, 
the resisting will of another, which other 10 . Reg, v. Darcy, i Crawf. d: D. 33, 

person refuses assent and co-operation. 11 . United States v. Worrell, 3 U . S. 

** We must, however, remember, that (2 Dali.) 384 ; bk. 1, L. ed. 426. 
such solicitations, when in any way attack- 12 . Smith v. Commonwealth, 53 Pa. Si 
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a tumultuous crowd to strike another, is guilty of the assault ; ^ 
and at common law the instigator and the perpetrator may be 
guilty in different degrees.® The instigator of manslaughter may 
be convicted of murder,® 

The advice, procurement, or encouragement may be direct or 
indirect, by words, signs, or motions, personally, or through the 
intervention of a third party.*^ And the instigator need not be 
the originator of the criminal design : if he encourage the per- 
petrator, he is guilty as accessory.® 

If the procurement is through an intervening agent, it is not 
necessary that the instigator should know the name of the per- 
petrator.® 

No matter how long a time, or how great a space, intervenes 
between the advice or instigation and the consummation of the 
deed, if there is immediate causal connection between the insti- 
gation and the act, it is sufficient.’ The instigator is responsible 
for the incidental consequences of the crime he counsels, but not 
for collateral crimes.® 

Where the person instigated commits a crime different from 
the crime instigated, the instigator is not responsible.® Thus, if 
A. instigates B, to murder C., and B. murders D., A. is not liable, 
although he would be responsible for all the probable conse- 
quences upon an unlawful act which he has encouraged or ad- 
vised ; as where the perpetrator by mistake commits a different 
crime. But he is liable where the perpetrator commits the crime 
instigated in a different way from that proposed, 

Where the instigator countermands the execution of the crime 
before it is executed, he ceases to be liable only if the perpe- 
trator has timely notice of the countermand.^® 

IV, Elements of Crime. — To constitute crime, there must be (i) an 
act, and (2) a criminal intent, or (3) criminal negligence, (4) which 
must concur in point of time.^® Thus, an assault is complete if 

V, Hodges, 26 Cal. 340 ; Commonwealth v. 395 ; Reg, v. Sharpe, 3 Cox, C. C. 288 ; 
Hurley, 99 Mass. 433 ; Reg. v. Gaylor, Reg. v. Blackburn, 6 Cox, C. C. 333. 
Dears. && 288. 8. People r. Knapp, 36 Mich. 112; 

1 . Commonwealth v, Tryon, 99 Mass. Watts v. State, 5 W. Va. 532 ; i Hale, P. 

44^; People V. Hodges, 27 Cal. 340. C. 687. 

2 . Klein v. People, 31 N. Y. 229; Mask 9 Desty, Am. Cr. L. § 42 i?. 

People, 32 Miss. 405. 10 . Brennan v. People, 15 III. 51 1 ; Rex 

3 . Reg. V. Gaylor, Dears. & B. C. C. Saunders, 2 Plowd. 475; 4 Bl. Com. 371 ,* 

288. I Hale, P. C. 617? Fost Cr. L. 369, sec. r; 

4 . Kennedy v. People, 40 111 . 488; Reg. i Whart. Cr. L. (8th ed.) sec. 229; i Russ, 
w. Blackburn, 6 Cox, C. C. 333 ; Rex zf. Cr. (9th ed.) 62. 

Lee, 6 Car. & P. 530 ; Somersett’s Case, 11 . Desty, Am. Cr. L. 

19 How. State Tri. 804; Rex v. Giles, i 12 , Saunders's Case, Plowd. 474; 1 xlale. 
Moody, 166; Rex ?/. Cooper, 5 Car, & P. P. C. 618; r Whart. Crim. L. (8th cd.) sec. 
535; T Hale, P. C, 616. 228; I Russ. Cr. (9th ed.) 63. 

8. Keithler v. State, 10 Smedes & M. 13 . Allen «/. State, 52 Ala. 393; Miles z\ 

(Miss.) 192? Reg. 2/. Tuckwell, Car, & M. State, 58 Ala. 300; People v. Harris, 29 

215, Cal. 679; People White, 34 Cal. 183: 

6. Reg. V. Williams, I Den, C. C. 39; Yoes z/. State, 9 Ark. 42; Ross Common- 

Rex z'. Giles, I Moody, C. C. 166, wealth, 2 B. Mon. (Ky.) 419; State z/. Will, 

7 . Commonwealth z\ Glover, iii Mass, i Dev. & B. (N. C.) L. 121 ; Longs^. State, 
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a dangerous weapon, or the semblance of one, is used in a threat- 
ening manner with intent to alarm ; and the ability to commit a 
battery need not be shown. ^ And setting fire to a storehduse, 
with the intent that the fire should be communicated to a barn 
and dwelling-house, constitutes the crime of arson.^ But set- 
ting fire to a jail by a prisoner merely for the purpose of making 
his escape, is not arson, ^ although the jail is to be deemed as 
an inhabited dwelling-house within the meaning of the statute 
declaring the punishment of crimes.'* 

1. Overt Act Essential, — Although the essence of every crimi- 
nal offence is the wrongful intent, yet an overt act is necessary to 
constitute crime, as mere intention is not punishable.® 

2. Criminal Intent, — The intent to do an act forbidden by law 
is the criminal intent, which imparts to the act the character of 
an offence.® 

38 Ga. 507 ; Slattery v. People, 76 111. 218 ; his escape, and not with the intent to “ con- 
Walker v. State, 8 Ind. 290; Gates v, same or to generally injure the building,” 
Lounsbury, 20 Johns. (N. Y.) 427; Com- and neither of such results occurs, he is 
monwealth z'. Morse, 2 Mass. 138; Torrey not guilty of the offence of attempting to 
V Field, 10 Vt. 353 ; Hopkins v. Common- burn a house, as defined in sects. 4376 and 
wealth, 50 Pa, St 10; Morse v. State, 6 4381 of the Georgia Code. Jenkins v 
Conn. 9; State v, Weston, 9 Conn. 526; State, 53 Ga. 33. 

State V, Roper, 3 Dev. (N. C.) L. 473; 4 . People ?/. Cotterel, 18 Johns. (N. Y.) 

Long V, State, 12 Ga. 293; Kelly v. Com- 115. See N. Y. Sess. L. 36, c. 20. 
monwealth, i Grant (Pa.), 484, People v. 6 , State v, Hawkins, 8 Port. (Ala.) 461 ; 
Cogclell, I Hill (N. Y.), 94 j People v. An- s. c., 33 Am. Dec. 294 ; Stein v. State, 37 
derson, 14 Johns. (N. Y.) 204; States/. Ala. 123; Roseberry s/. State, 50 Ala. 160; 
Ferguson, 2 McMull (S. C.), L. 502 ; Peo- Miles v. State, 58 Ala. 390; Allen v. State, 
pie V, Reynolds, 2 Mich. 422; State v, 58 Ala. 393; Yoes e/. State, 4 Eng. (Ark.) 
Braden, 2 Tenn. 68; State v. Smith, 2 42 ; Riley z/. State, 16 Conn. 47; State v, 
Tyler (Vt.), 273. And see Norton z;. State, Wilson, 30 Conn. 500; Cummins v, 
4 Mo. 461; Ransom v. State, 22 Conn. Spruance, 4 Harr. (Del.) 315; Slattery z/. 
153; State z/. Conway, 18 Mo. 321. People, 76 111. 218; Walker v. State, 8 

S^e of Property by Bailee. — Thus, if, at Ind. 290 ; Stephens z/. State (Ind.), 5 West, 
the time a bailee sells the property, he Rep. 258; Ross v. Commonwealth, 2 B. 
has the intent to appropriate the proceeds, Mon. (Ky.) 417 ; Commonwealth v. Morse, 
it is immaterial that he had authority to 2 Mass. 138; State v. Rider, 90 Mo. 54; 
sell. 'Epperson v. State (Tex. App, Jan. s. c., 6 West. Rep. 45S ; State v, Gardner, 
1S87). 5 Nev. 377 ; Sturges v, Maitland, Anth. 

1 Kief V, State, 10 Tex. App. 286. N. P. (N. Y.) 153; People v, Lehman, z 

2 Grimes v. State, 63 Ala. 166. Barb. (N. Y.) 218 ; State z'. Garland, 3 Dev. 

3. People z/. Cotterei, 18 Johns. (N. Y.) (N. C.) L. 114; Commonwealth v. Sheriff, 

115; s c., 5 City H Rec. 71; State v, i Leg. Gaz. (Pa.) 340; Commonwealth v 
Mitchell, 5 Ired. (N. C.) L. 350; Delaney z/. Ridgvvay, 2 Ashm. (Pa.) 247; Randolph 
State, 41 Tex. 6oi ; s. c., 6 Cent. L. J. 99. v. Commonwealth, 6 Serg. & R. (Pa.) 3985 
CojHpare Lockett tj. State, 63 Ala, 5; State v, Nicholas, 2 Strob. (S. C.) 278; 
Smith V State (Tex. Ct. App.), 5 S. W . Lovett v. State, 19 Tex. 174 ; Torrey v. 
Rep. 2ip; s. c., 25 Cent. L. J. 256 Field, 10 Vt, 353; Commonwealth v. Clark, 

Bormng Hole in Jail. — Defendants 6 Gratt (Va.) 675; United States z/. Pearce, 
burning a hole in a jail in order to escape, 2 McL. C. C. 14; The William Gray, i 
may be indicted for arson, if they intended Paine, C. C. 16; United States v. Bazzo, 
to burn the jail; and if they set fire to it in 85 U. S. (18 Wall.) 12S ; bk. 21, L. ed. 813; 
such a way as in reasonable probability Case of Le Tigre, 3 Wash. C. C. 567 ; 
would burn it up, the jury is justified in United States z/. Riddle, 9 U. S. (5 Cr.) 311 ; 
finding the intent. State z/, Nevel, 2 W. L. bk. 3, L, ed. mo, Fowler v, Padgett, 7 
M. 494. Term Rep. 509. See also t Bish. Cr. L. 

If a prisoner bums a hole in the door, §‘287 (6th ed.); i Greenl. Ev. § 18 ; 3 
or attempts to burn one through the floor, Greenl. Ev. § il ; i Russ. Cr. 184. 
of a guard-house, situate in an incorporate 6. State z'. King, 86 N. C» 603; State v. 
town, merely for the purpose of effecting Voight, 90 N. C. 741, 

4 C. of L.— 43 673 



lU*»tali 4 Cnmt 


CRLML\AL Ljn\ 


Crioiinal Ijiteat. 


1 ,1^ (.•...•Ht d.-t^'niinuN thf niniiiuilily t.f tho act ; and when a 
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! / hi fit* - Where the act becomes criminal only 
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* unnpelled to infer the intent from the nature 
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Uraden, z Temi. 68? State ?/. Smith, z 
Tvler (Vt.)* 272; State e. Ferguson, 2 Mc» 
Mull. (S. C.) 503. 

5. State?'. King, 86 N. C603. 

In Kew Tork, — Cnder the New York 
unless the intent appears, a convic- 
tion cannot be maintained for making imi- 
t.Uions of bultei nith intent to sell the 
i^ame. People Ketiu, 39 Hun (N. Y.)» 

bji. 

4 . People Beckwith, 103 N. V. 360 , 
s. u, 4 t‘eiU. Rep. 539. 

6. PiUlnett r. State, 103 Ind. 55 ®? 

i W\Nt. Kep. sS4 » A rebel v. State, 106 Ind. 
436: s. i., 4 West. Rep. 736. 

6, romuumncviUh r . Saw telle, 141 Mas^> 

I |o; s. i .,1 New ban*- lt^>- SPO? Commou- 
we.tlib 7. MasN. {i Allen) S 75 » 

i mmnonwealtb 7*. I’uckennan, 76 Mas> 
(io(ba\) 17^. Coinnumwealth r. KaNtnivin, 
« Ma'.s, n < ush ) iHn, 310 . 

7 , Peme *. State, no Ind. 95; s. c, 
S Went Rep, 

8, Orave-mett'ot the Offence. •— 'Uui'j, the 
juttitmefi ol the ofteme ot obslruaing a 
Viibbe road, that such <ib>truction U wil- 
ful. MwipUv 7 \ State lT«x. App Mav, 

Even/* -- Where the evidence 
showed that the intent of the defendant in 
lemoviug ami burning a lmgg\ wai» to “get 
, cnctt” viith Uie ownei fora leal 01 imagt* 
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Elements of Crime. 


CRIMINAL LAW, 


Crimmal Intent 


(2) Deliberation} — Deliberation shows intent. The time need 
not be long, and may be short. If it furnishes room and oppor- 
tunity for reflection, and the facts show that such reflection existed, 
and the mind was busy with its design, and made the choice with 
full chance to choose otherwise, the condition of the statute is 
fulfilled® 

b. Felonious Assault, — If, with a felonious intent, A. shoots at 
B., with intent to kill him, and misses B., but wounds C., the law 
transfers the felonious intent from B. to QF 

And if a party brings on a quarrel with no felonious intent, or 
malice, or premeditated purpose, of doing bodily harm or killing, 
it is not murder, let the result of the quarrel be what it will ; but 
if one provokes a combat, or produces the occasion to kill, and 
kills his adversary, it is murder, no matter to what extremity he 
may have been reduced in the combat.'* Thus, it has been said, 
that where, without provocation, a man draws his sword upon 
another, who draws in defence, whereupon they fight, and the first 
slays his adversary, he is guilty of murder ; because he who seeks 
and brings on a quarrel cannot, in general, avail himself of his 
own wrong in defence. But that, where an assault, which is neither 
intended nor calculated to kill, is returned by violence beyond 
what is proportionate to the aggression, the character of the com- 
bat is changed ; and if, without time for his passion to cool, the 
assailant kills the other, it is only manslaughter.’® 


nary wrong, by the malicious injury or de- 
struction of the buggy, a verdict of the jury 
finding the defendant guilty of grand lar- 
ceny cannot be sustained. Pence v. State, 
no Ind. 95} s, c., 8 West. Rep. 511. 

I'he court sav that the evidence abso- 
lutely precluded the jury from finding that 
the buggy was taken and carried away with 
the felonious intent, the animus furandi^ 
which is an essential and inseparable in- 
gredient in every larceny, and in the ab- 
sence of which theie can be no larceny. 
U mphrey v. State, 63 Ind. 223 ; Starck v. 
State, id. 285; Lamphier v. State, 70 Ind, 
317 ; State v, Wingo, 89 Ind. 204, 

X. vSee ** Deliberation,” 

2 . People 7/. Beckwith, 103 N. Y. 360; 
s. c., 4 Cent Rep. 539. 

Murder in First Degree. — For the ex- 
istence of the delibei ation required to con- 
stitute the statiitoiy crime of murder in the 
first degree, the time need not be long, and 
may be short. If it furnishes room and 
opportunity for reflection, and the facts 
show that such reflection existed, and the 
mind was busy with its design, and made 
the choice with full chance to choose other- 
wise, the condition of the statute is ful- 
filled. People V, Beckwith, 103 N.Y. 360; 
s. c , 4 Cent. Rep. 539. 

3 . State V, Montgomeiy, 91 Mo. 52 ; s. c., 
8 West. Rep. 220; State v. Payton, 90 Mo. 


220; s. c., 7 West. Rep. 129; State %\ 
Henson, 81 Mo. 384. Compare Lacefield 
V, State, 34 Ark. 275 ; s. c., 36 Am. Rep. 8. 

Evidence introducedon the part of the 
State tending to show that defendant 
sought, provoked, and brought on a fight 
in a public street, in which he fired three 
shots with intent to kill the party he as- 
saulted, and that one of the shots missed 
and struck another person, inflicting a se- 
vere wound, was properly admitted upon 
the question of intent. State v, Henson, 
81 Mo. 384 } State v, Payton, 90 Mo. 220 ; 
s. c, 7 West. Rep. 129; State v. Montgom- 
ery, 9 c Mo. 52 ; s. c., 8 West. Rep. 220. 

4 . State V. Partlow, 90 Mo. 608 ; s. c., 8 
West. Rep. 274. 

5 . 2 Bish. Cr. L. (8th ed.) § 702. See 
State V, Partlow, 90 Mo. 608 ; s. c„ 8 West. 
Rep. 274; State v\ Lane,4 Ired. (N. C.) I.. 
1 13; Reg. V, Smith, 8 Carr. & P. rdo; 
Slaughter v. Commonwealth, ii Leigh 
(Va.), 6S1; Murphy v. State, 37 Ala. 142; 
Adams v. People, 47 111 . 376; State v, 
Hildreth, 9 Ired, (N. C.) L. iii, 440; State 
V, Hogue, 6 Jones (N. C.) L. 381 ; State v, 
Martin, 2 Ired. (N. C.) L. 101 ; Atkins r. 
State, 16 Ark. 568} Cotton v. State, 31 
Miss. 504; Stewart v. State, i Ohio St. 
State V, Hill, 4 Dev. & B. (N. C.) L. 491. 

Frotokmg Combat — It has been said, 
that if* the defendant provoked the com- 
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me qualification was necessaiy in view 
or the evidence in the case. The testi- 
mony tended to show that the accused 
• ought the altei cation, and was instiu- 
mental m bunging it on; and if the jury 
round such to be the fact, the law would 
to shield himself behind 
the doctrine of self-defence. Besides, the 
qualification is couched in the very lan- 
guage of Wharton, and commends itself 
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, 197. 

<4 when speaking of a case 

where the attack is sought by the partv 
Kuhng, * says, “The plea of provocation 
Will not avail in any case, where it appears 
that the provocation was sought for and 
iiKliiced by the act of the party in order to 
aftord him a pretence for wieaking his 
malice ; and it will presently be seen, that, 
even where there may have been previous 
struggling 01 blows, such plea cannot be 
admitted, wheie theie is evidence of ex- 
mess malice, and it must appear, therefoie, 
that, when he did the act, he acted upon 
such pi evocation, and not upon any old 
giudgc.’* Whart. Horn, § 1^7. And the 
pme learned author uses similar language 
in another work, i Whart. Cr. L. (8th eel ) 
§S 474, 476. 

^ ^ Seekmg a ftuarrel.-— Treating of the suh- 

* MV m*; his pis- ject of seeking a quarrel, Bishop says, “ If 
u i Kuh d him, a man determines to kill another, or to do 
him gicat bodily haim, and seeks a quancl, 
he cannot avail himself of the passion it 
e‘\cites ; because he acts from an impulse 
which his mind receives in its cool mo- 
ments.” 2 Bish, Cr, L § 715. See State 
Paitlow, 90 Mo. 608; s, c , 8 West. Rep. 
274. 

ymf^e Thurman says in Stewart v. State, 
1 Ohio St. 66, that “the combat must not 
h*we been of his own seeking, and he must 
not have put himself in the way of being 
assaulted, in order that, w'hen assaulted and 
haid piessed, he might take the life of his 
assailant. . . . Now, it does seem to us 
clear that defendant sought to biing on the 
affiay; that he desiied and intended, if as- 
saulted, to make good his previous threats 
of using his knife. True, he had a right to 
dun deceased for his money, but he had no 
right to do so for the purpose of bringing 
on an affray in order to afford him a 
pretext to stab his enemy.’^ 
looking an Assault. — In a case which 
arose in Tennessee, Deadrkh^ Ck* T., ob- 
served, “The charge in this case holds, 

m% 



Elements of Crime. 


CRIMINAL LAW. 


Criminal Negligence. 


(i) Locus Peniteiitia, — Although a man should be in the 
wrong in the first instance, yet a space for repentance is always 
open ; and where a combatant in good faith withdraws as far as he 
can, really intending to abandon the conflict, and his adversary 
pursues him, then, if the taking of life becomes necessary to save 
his own, he will be justified.^ 

r. Abandoimeyit of Intent. — A mere unexecuted intention does 
not bind or commit the person who conceives or indulges it.® 

If a party abandoned his evil intention at any time before so 
much of an act is done as constitutes a crime, such abandonment 
takes from wnat has been done its indictable quality.^ 

Where an act is done with intent to commit an assault, but the 
intent is voluntarily abandoned, or is prevented while the distance 
between the parties is too great for an actual assault, there can be 
no conviction as for an assault.”* And to maintain a prosecution 
for an evil intention, some concurring act must have followed the 
unlawful thought.® 

3. Criminal Negligence. — Every person who does an unlawful 
act carelessly or negligently, or a lawful act in a grossly careless 
and negligent manner, or who through wanton or reckless conduct, 
or wilful misconduct or neglect, or gross want of skill and atten- 
tion, or through wilful omission or neglect of duty, endangers, or 
causes to be endangered, the life or safety of another, is guilty of 
a crime.® 

The failure to do an act of duty is as criminal as to commit a 
criminal act ; as where an officer or other person employed to tend 
a steam-engine is guilty of negligence, or leaves it in the care of 
an incompetent person, and thereby an accident happens causing 
death, he is guilty of manslaughter.*^ And a man may be in- 
dicted for either murder or manslaughter if death ensues from the 
negligent omission of a legal duty.® 


in effect, that a person who may, by im- 
proper conduct, provoke an assault, cannot 
be allowed to rely on the plea of self- 
defence; nor can he rely upon such de- 
fence if he willingly engage In a fight, even 
if first assaulted and stricken. . . . Pro- 
voking words and gestures might be used 
from heat of blood, in a sudden quarrel, 
and a fight might, under such circum- 
stances, be engaged in, during which a 
party might have the right to defend him- 
self from impending danger of death or 
great bodily harm.** Daniel v. State, 10 
Lea (Tenn.), 261. 

1 . State V, Partlow, 90 Mo. 608; s. c., 
8 West. Rep. 274. 

2 Stephens v. State, 107 Ind. 185; s* c, 
5 West. Rep. 258 ; Clements 0. State, 50 
Ala. It;. 

8 Stephens v State, id; Ind, 1855 s. c., 
5 West Rep. 258 

People V Lxlley, 43 Mich. 521, 


5 . Stephens v. State, to; Ind. 185; s. c,, 
West Rep. 258; Parmlee v. Sloan, 37 

nd. 483; Clements v. State, 50 Ala. 117 ; 
I Bish. Cr. L. § 204. 

6. StudstiU V. State, 7 Ga. 13; Com- 
monwealth V. Rodes, 6 B. Mon. (Ky.) 
174; Sturges V. Maitland, Anth. (N. V”.) 
153; Ann V. State, ii Humph. (Tenn) 
159; United States v. Freeman, 4 Mason, 
C. C. 505. See also i Bish. Cr. L. (6th 
ed.) sec. 313; i Whart Cr. L. (8th ed.) 
sec. 125. 

7 . United States v. Taylor, 5 McL. C 
C, 242; United States v. Farnham, 2 
Blatchf. C. C. 528; Reg. v, Lowe, 4 Cox, 
C. C. 449 ; Reg. 7/. Spence, t Cox, C C. 
352; Reg. V. Haines, 2 Carr. & K. 368; 
Reg. Hughes, 26 L. J. M. C. 202 ; Reg. 
V. Benge, 4 Fost & F. 504. 

8 . Oliver State, 17 Ala. 587 ; Culbreath 
Culbreath, 7 Oa. 71 ; s. c., 50 Am. Dec. 

375; State v. Goodenow, 65 Me. 30; s. c.. 



Elements of Grime. 


CRIMINAL LAW, 


Criminal Negligence 


The law attributes malice to reckless acts of homicide, where 
no particular motive can be traced.^ But malice, as distinguished 
from negligence, is the intent from which flows any unlawful and 
injurious act committed without legal justification, as shooting 
into a crowd, in an attempt to shoot a particular individual.® And 
the same is true where a person by mistake shoots another person 
than the one intended.® 

Where the gist of the offence is criminal negligence or careless- 
ness, intent will be presumed, as discharging a fire-arm intention- 
ally and carelessly into a crowd of people.*^ Thus, where a 
defendant standing in a car discharged a pistol downward by his 
side, intending the ball to go into the floor, and it passed through 
the foot of a passenger standing behind him, it was held to be 
a malicious assault^ 

Where a person deliberately shoots into a crowd with intent to 
kill A., and wounds B., it is held that he can be convicted of an 
assault with intent tc murder B.® And where one who, intending 
to kill A., assails B, in the dark, he may be indicted for assault 
with intent to kill B.*^ 

But malice is not an element of the offence created by statute 
for unlawfully or wantonly’* killing, etc., certain animals.® 

In a prosecution for maliciously shooting with intent to kill, 
malice must be shown.® And the malice required to constitute 
malicious stabbing is malice in its common-law signification.'® At 
common law, a mere police offence is not indictable, where it 
involves no malice.^' 

Express malice is never to be inferred from the act, or the 
weapon used, or from a cruel and unnecessary act done, but may 
"" be proved by matters aliunde ; by external circumstances, as well 
as by verbal declarations.^® Implied malice is not a fact, but an 


1 Am. Cr. Rep. 43 , State v, O’Brien, 32 
N. J. L. (3 Dutch.) 169; Etchberry v, Lev- 
relle, 2 Hilt. (N. Y.) 40; People v, Enoch, 
13 Wend. <N. Y.) 159; s. c., 37 Am. Dec. 
197; State V, Williams, 12 Ired. (N. C.) L, 
172 ; State v. Hoover, 4 Dev. & B. (N. C.) 
L. 365 ; Commonwealth v. Keeper of Pris- 
on, 3 Ashm. ^Pa.) 227; Wilson v. Common- 
wealth, 10 Serj^ & R. (Pa) 373; Ann 
V, State, IT Humph. (Tenn ) 159; United 
States Warner, 4 McL.C. C. 463; United 
States 37* Freeman, 4 Mason, C, C. 505. 

1. Conn V, People, 116 111 , 458? s, c., 3 
West. Rep. 481. 

2 . Re^, V, Fretwell, 9 Cox, C. C. 471 • 
s. c., liCigh 8 t C. 443. 

3. Rex zf. Holt, 7 Car. P. 518. 

4* Vandermark v. People, 47 111. 123 ; 
Golliher v. Commonwealth, 2 Duvall (Ky.), 
116. 

5 . Commonwealth w. Lister, 15 Phila. 
(Pa,) 405. 

6, Dunaway People, jio 111 . 333 ; s. c., 
|I Am, Rep. 686. 


*t, McGehee v. State, 62 Miss. 772 ; s. c., 
52 Am. Rep. 209. 

8. Tatum v. State, 66 Ala. 465. 

9 . Cline a State, 43 Ohio St. 332, 

10. Taylor v. State, 6 Lea (Tenn.), 234 

11 . Ross V, Commonwealth, 2 B. Mon. 
(Ky.) 417 ; Commonwealth v. Willard, 39 
Mass. (22 Pick.) 476 ; Dobkins v. State, 2 
Humph. (Tenn.) 424; Pulse v. State, 5 
Humph. (Tenn.) 108; Rex v. Upton, 2 
Str 816; Rex7A Biyan, 2 Sti,866, 

19 , Dill 7/. State, 2 1; Ala. 15; Martin v. 
State, 47 Ala. 564; Millei v. State, 37 Ind. 
432 ; £x parte Moore, 30 Ind. 197 ; People 
V, Ban)', 31 Cal. 3^7; Fairis v. Common- 
wealth, 14 Bush (Ky.), 362 j State v. Hays, 
23 Mo. 2S7; People v. Lamb, 3 Keyes 
(N. Y.), 360; s. c., Harr. & T. Self-Def. 
646 ; Richarte z). State, 5 Tex. App. 359 , 
Summers v. State, 5 Tex. App. 365 ; Mur- 
ray V, State, I Tex. App. 417 ; Singleton v. 
State. I Tex. App. 501, 

A ^‘Malicious Act” is where a person 
wilfully does an act which is illegal, or wil 
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Elements of Crime 


CRIMINAL LAH\ Act and Intent must TTnita 


inference to be deduced from facts and circumstances ; but the 
distinction between implied and express malice does not affect 
the criminality of the act.^ 

A man, by mere carelessness, may be guilty of manslaughter ; 
as, permitting an animal of vicious propensities to go at large ; ^ 
or recklessly discharging fire-arms at night, causing the death of 
a human being® And a physician is criminally liable for caus- 
ing death by gross ignorance in the selection or application of 
remedies, but not for a mistake of judgment.'* If he cause death 
through lack of skill or inattention, he is guilty of manslaughter, 
unless he acts in good faith, and with a reasonable degree of skill.®* 

Negligence of a servant, resulting in injury to person or property, 
cannot be imputed to the master unless it is the natural conse- 
quence of such relation, or the master has neglected his duty in 
the supervision of such employment.® But the government, under 
an indictment against a railroad company for criminal negligence 
in colliding with a team at a public crossing, must show affirma- 
tively the company’s negligence, and the injured person’s want 
of contributory negligence.’^ However, contributory negligence of 
the person injured is no defence if the injury is the result of reck- 
lessness or misconduct of defendant, if the injury inflicted could 
have been avoided by the defendant.® 

4. Act and Intent must unite, — In every crime, there must be a 
■‘"joint operation of act and intent, or criminal negligence.® Intent 

fully departs from a known duty, and which 39 Ind, 553 ; Hipp v. State, 5 Blackf. (Ind.;- 
in Its necessary consequence must result in 149 ; s. c., 33 Am. Dec. 463 ; State v. Berk- 
injury to another. Holland v. State, 12 shiie, 2 Ind. 207; State v, Bailey, i Fost. 
Fla. 1 17; The Yankee 7/. Gallagher, Me AIL (N. H.) 185; State v. Privett, 4 Jones 
C. C. 477 ; United States Cutler, i Curt. {N. C.), L. loo; State v, Dawson, 2 Bay 
C. C. 501; Reg. V. Waid, L. R. i C. C. (S.C.), L. 360; United States v. Knowles, 
360; i Whart. Cr. L. (8th ed.) sec. 107. 4 Sawy. C. 0 . 517 ; Reg. v. Lowe, 4 Cox, 

1 . Tooney v. State, 5 Tex. App. 165; C. C. 449; Reg. v. Vann, c Cox, C. C. 379; 
Buckner v. Commonwealth, 14 Bush (Ky.), Reg. v. Gray, 4 Fost. & F. 10^ ; Keg. v. 
601; Farris Commonwealth, 14 Bush Hughes, 7 Cox, C.C, 301 ; Reg. T'.Willmett, 
(Ky.), 362} Ewing v. State, 4 Tex. App. 3 Cox, C. C. 281 ; Reg. v, Michael, 9 Carr- 
417 ; Johnson v. State, 4 Tex. App. 598. & P. 356. 

Wilson V, State, 4 Tex. App. 637. 7 . State v. Maine Central R. R. Co., 77* 

2 . Stumps V, Kelley, 22 111. 140; People Me. 538. 

p. Fuller, 2 Parker, Cr. Rep. (N. Y.) 16. S. Bowles p. State, 58 Ala. 335; State 

8. People V, Keefer, 18 Cal. 636 ; Rig- v, Hardie, 47 Iowa, 647 ; Harvey p. State,, 
maidon^s Case, i Lew. C. C. i8o. 40 Ind. 516; United States v, Jones, 3; 

4 . States. Hardister, 38 Ark. 605; s. c.. Wash. C. C. 209>' Blackburn p. State, 23 

42 Am. Rep. 5. Ohio St. 146; Reg. v, Kew, iz Cox, C. C. 

5 . Fairlee T'. People, 11 111 . i; Common- 355; Reg. v, Haines, 2 Carr. & K. 368 

wealth V, Thompson, 6 Mass. 134 j Rice p. Keg. v, Murton, 3 Fost 6 c F. 492; Reg. 
State, 8 Mo. 561; Rex p. Long, 4 Carr. p. Longbottom, 3 Cox, C. C. 439; Rex p» 
& 398; Knight’s Case, i Lew. C. C. 168. Hickman, 5 Carr, & P. 151 ; Reg, w. Pitts„ 

See aho i Hale,P. C. 429; 4 BI. Com. 14; Carr. & M. 284; Reg. p, Swindall, 2 Carr 

i Bish. Cr. L- (^h ed.) sec. 314. & K. 230; Reg. p, Chamberlain, 10 Cox,, 

6. Commonwealth v, Boston & L. R. R. C. C. 486; Reg. p, Bennett, 8 Cox, C. C. 74. 
Corp,, 126 Mass, 61; Commonwealth p. 9 . Allen State, 52 Ala. 393 j Miles 
Nichols, 51 Mass. (10 Met) 259; Common- State, 58 Ala. 390; Yoes p. State, 9 Eng. 
wealth p, Morgan, 107 Mass. 199; Com- (Ark.) 421 People®'. Harris, 29 Cal. 679;. 
monwealth v. Mason, ^ Mass. (12 Allen) People v. White, 34 Cal. 183 ; Long v. State,. 
185^; State p. Smith, 6$ Me. 357; Barnes 38 Ga. 507; Slattery People, 76 111 . 3iS*„ 
p* State, 19 Conn. 398 j Anderson v. State. Walker p. State, 8 Ind. 290 ; Ross v, Coxnr 
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Elements of Crime. 


CRIMINAL LA Wi latent inferred from Act 


may be simultaneous with the act : it need not have existed for 
any appreciable time before the commission of the act.^ 

Where one enters a house with the intent to commit any crime, 
it justifies a conviction of the crime of burglary.® And it has 
been said that if, at the time the bailee sells the property, he 
has the intent to appropriate the proceeds, it is immaterial that 
he had authority to sell ; ® but the evidence must establish the 
intent as of the time of the act.*^ 

5. Intent inferred from Act, — The intent which characterizes 
the act is generally inferred from the act itself;^ and it is in- 
ferred from the circumstances of the case, and the conduct of » 
the accused, at the time of the act, and subsequent to its 
commission.® However, guilt cannot be inferred from the mere 
fact that the accused had the ability to commit the act.*^ 

Intent draws to itself the consequences of acts done in carry- 
ing them into execution.® And where the act is done by one of 
sound mind, and capable to commit crime, the law presumes that 
the natural, necessary, and even probable consequences were in- 
tended by the actor ; and where the act was in itself unlawful, 
even the possible consequences will be presumed to have been 
intended.® 

monwealth, 2 B. Mon. (Ky.) 419; Common- monwealth v. Drew, 4 Mass. 391 ; State v, 
wealth a'. Moise, 2 Mass. 138; State z'. Will, Smith, 32 Me. 369; Commonwealth v, 

1 Dev. & B. (N. C.) L. 121 ; Gates z/. Louns- Yoik, 50 Mass. (9 Met.) 103; s. c., 43 Am. 
bury, 20 Johns. (N. Y.) 427; Hopkins v. Dec. 373; State v. Welch, 21 Minn. 22; 
Commonwealth, 50 Pa. St, 10; Torrey v, Stokes v. People, 53 N. ¥.164; State v. 
Field, 10 Vt. 353. See also i Bish. Cr. L. Smith, 2 Strobh. (S. C.) 77 ; Felton v, 
(6th ed.) §§ 204, 206; 3 Greenl. Ev.§ 12; 4 United States, 96 U. S. (6 Otto) 699? bk. 
Bl. Com. 20; Broom, Com. 8745 i Hale, 24, L. ed. 875; State v. Patterson, 45 Vt. 
P. C. 15. 308 ; People s/, Herrick, 13 Wend. (N. ¥.> 

1 . People V, Bealoba, 17 Cal. 389. 87. See also Broom, Com. 876; i Bish. Cr, 

2 , People V, Richards, 44 Hun (N. Y.), Iv. (6th ed.) § 288 ; i Russ. Cr. (9th ed.) 82 ; 

278. 3 Green. Ev. § 130. 

8. Epperson®'. State {Tex.Ct. App.Jan. 6, Griggs v. State, 58 Ala. 425; People 
1887), 3 S* W. Rep. 789. zi, Bealoba, 17 Cal. 389; People zf, Soto, 53 

4 . Cain v. State (Tex. Ct. App. June Cal. 41 5 j Hill v. People, i Colo. 436: 

1886), 2 S. W. Rep. 088, Slattery v. People, 76 111 . 218, 

5 . Commonwealth v, McLaughlin, 87 7 , State v. Hopkins, 50 Vt. 316. 

Mass, (s Allen) 507; United States v, 8. Weston v. Commonwealth (Pa.), 2 
Learned, i Abb.C. C. 4S3; Bain v. State, Cent. Rep. 35. 

61 Ala. 76; Hadley v. State, 55 Ala, 31 ; 9 . Meredith v. State, 60 Ala. 441 ; Had- 

Commander v. State, 60 Ala. i ; Stein v, ley v. State, 55 Ala. 31 ; Commander v. 
State, 37 Ala. 123; Rex Woodfall, 5 State, 60 Ala. i ; Miller People, 5 Barb. 
Burr. 2661 ; Rex v. Hunt, 3 Barn. & Aid. (N. Y») 203 ; State v. Stanton, 37 Conn. 
«;66 ; Reg, v, Regan, 4 Cox, C. C. 335 ; 421 ; People v, Honshell, 10 Cal. 83 ; Rex 
People V, Trim, 39 Cal. 75 ; Woodward v. v, Jones, 2 Carr.8fc P. 629; State v, Merrill, 
State, 54 Ga. 180; s. c., i Am. Cr, R.366; 2 Dev. (N. C.) L, 269,* Mitchum v. State, 
Holley V, State, 10 Humph. (Tenn.) 141 ; ii Ga, 615 j Hill v. Commonwealth, 2 Gratt. 
Ann V, State, 11 Humph. (Tenn.) 159; (Va.) 594; State v. Cooper, 13 N. J. L. (i 
Hood V, State, 56 Ind. 263; Cluck v, J.S, Green) 361; s. c,, 25 Am. Dec. 490; 
State, 40 Ind. 263 j Walker v. State, 8 Ind. Jones z/. State, 29 Ga. 608 ; Clarke 
290 ; Undermark v. People, 47 III. 122 ; State, 35 Ga. 383 j Studstill 2/, State, 7 Ga. 
Rex ». Robinson, 2 Leach, C. L. 149; 2} State ^Sellers, 7 N. J. L. (2 Halst.) 
State p, Underwood, 57 Mo. 403 s* c., i 220? Woodsides v. State, a How. (Miss.) 
Am. Cr. R. 25*; Commonwealth v. Stout, 656; Rex v, Woodburne, 16 How. St. Tr, 

7 B. Mon. (Ky ) 247 ; State v, Goodenow, 54; Walker p. State, 8 Ind. 2^; Cluck 
05 Me. 30; s. c., I Am. Cr. R. 42 j Com- State, 40 Ind. 263,* Hood v. State, 56 IimL 
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Self-Delence. 


CRIMINAL IAn\ 


to retreat, eto. 


To justify homicide as having been dime in It th tenre, t.ccused 
must have apparently been, and must ha\e br.ieved, he was in 
imminent danger at the time of the act.* But a jiei miu is nut jus- 
tified in killing his assailant who is unarnusi. ami is nut his supe- 
rior in physical power.® Nor is a penson iu‘'tihctl in killing .imitlier . 

merely because the latter carried a pi.st<il, whethci he had a right 

to carry it or not, where no attempt wa.s made to use it •* 

The right of self-defence depends upon deU miaul s belief, with 
reasonable grounds therefor, that he was then in dan.,er nt lieath, 
or of great bodily harm.* And the fact _ that ilise.iseil was in- 
toxicated, and that defendant sold him liqmn, did not dejirivc 
defendant of the right to protect himself .gainst the a.ss.uilt of 
deceased.® Where a person has reasonable eause to appjehend a 
design on the part of another to do him guMl bodily barm, niul 
there is reasonable cause to apprehend immediate danger, he may 
act upon appearances, and may kill his as.sailaiit, if necessary, to 
avoid the danger.® 

1. Duty to retreat . — It is the duty of the assailed to retreat, 
unless he thereby incurs greater danger ; and the fa<t that he will 
not be safer by such retreat docs not excuse from tins <luty.’ 

Although a man should be in the wrong in the first iiislancc, yet 
a space for repentance is always open : and where a combatant with- 
draws as far as he can, and his adversary pursues him, if the taking 
of life becomes necessary to save his own, he will be justified.* 

2. Inmlting Words and Menacing GesUtres, — Insulting epithets 
or opprobrious words will not justify an assauU ® Words of 
reproach, or gestures, however irritating or provoking, do not 
constitute justification or excuse in law for killing.*® 

3. Threats . — Threats made by deceased are not admissible in 
evidence except under the defence of self-tlefence.*' The threats 
must have been directed to the accuseti, and not to his son who 
was the party attacked.’* 

Threats alone unaccompanied by any overt act «»r outward v, 
demonstration will not justify hostile acts tow.ird those making 
the threats.** __ 

One a^inst whom threats have been made by another is not ~ 
justified in assaulting him unle.ss the threatener makes some 
attempt to execute his threats.** 


9. Sute t'. Oriflin (Mo). 3 Wnt. R«p. 


1 . People V. Gonzales (Cal. Tan. 1887). 

8. Wall V. State (Miss. Feb. *887). 830. 

8. Statev.GrifBn (Mo.),3West. Rcp.Ssa 1 ft State v EDioti, 00 Mo, 3 J 9 | 7 West. 
4 , Shortv.Commonwearth(Ky.),4S.W. Rep, aSs. 

, «r. ,■ K**<#*'- Clum, go Mo. 4811 •• e,8 

«. Nichols V. Winfrey, 90 Mo. 403 j s. c., West, Rep. aog. 

^ “ State p. Itownt, gi Mo. tgj t. c, » 

ft Nichols 0. Winfrey, 90 Ma 403 } •• <x. West. Rep. 34 
7 We^ Rep. tjo. . . . . _ M .State Z. Clum, go Mo. 48*1 *• 
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tt 

8 West Rep, 374. 
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Acting under Legal Advice. CRIMINAL LA W, Excuse, Justification, etc. 


Where defendant provoked the difficulty, threats made by the 
-deceased, or what his character may have been for violence, will 
not excuse the homicide.^ 

XI. Acting under Legal Advice. — Acting under legal advice is no 
protection against responsibility for acts done resulting in the kill- 
ing of a person.® But, where A., honestly following the advice of 
counsel, withholds property from his schedule in bankruptcy pro- 
ceedings, his affidavit thereto is not perjury, although false in law.^ 
An official opinion, or the advice of a justice, under which a 
person acts, affords no excuse for the violation of law, and con- 
stitutes no defence.^ 

An illegal act cannot be justified by an order from a superior 
authority, whether parent, master, or military superior, in the 
absence of actual duress. But the illegality of the act must appear 
on the face of the order.^ But a soldier acting under the orders 
of his superior officers will be protected, where he is bound by law 
to obedience.® 

XTI. Excuse and Justification. — Uncontrollable passion or excite- 
ment is no excuse for acts of violence, whatever may be the 
provocation.*^ And an officer has no right to kill one attempting 
to rescue another unless there is a necessity.® 

In a case of homicide, the burden of proof of circumstances 
excusing the crime, or in mitigation, is on the accused.® 

An instruction that Mere weakness of mind does not excuse 
the commission of crime. If one is of sound mind he is responsi- 
ble for his criminal act, even though his mental capacity be weak, 
or his intellect of an inferior order,” is a correct statement of the 
law. The law recognizes no standard of exemption from crime, 
le ss tha n some degree of insanity or mental unsoundness, 

Xm Eesponsiblhty for Criming Acts. — All persons capable of 
exercising their will are responsible for their criminal acts, and 
no person shall be excused from punishment unless he be expressly 


1 . Jackson v» State {Ala, Jan. 1887), 

2. Weston?^, Commonwealth, iii Pa. St. 
251 ; s. c., 2 Cent. Rep. 35. 

3 . United States v, Conner, 3 McL., C. C. 

^ i. Dodd V, State, x8 Ind. 56; State v. 
Ooodenow, 65 Me. 30 ; s. c., i Am. Cr. R. 42. 

S. State V, Bell, 5 Port. (Ala.) 365; 
Hately v. State, 15 Ga. 346 5 Skeen v. Mon- 
Jceimer, 21 Ind. i ; Commonwealth v. Had- 
ley, 52 Mass. 66; Commonwealth v. Drew, 
57 Mass. (3 Cush.) 279; Commonwealth?/. 
Hadley, 52 Mass, (ii Met) 66; Common- 
wealth V. Blodgett, 59 Mass. (12 Met.) 56; 
Kliffield V, State, 4 How. (Miss.) 304; 
Hays V. State, 13 Mo. 246 ; State v* Bry- 
ant, 14 Mo. 340; Schmidt v. State, 14 Mo. 
137 ; Curtis ?/. Knox, 2 Denio (N. Y.), 341 ; 
Brown «/. Howard, 14 Johns. (N. Y.) 119; 
Weatherspoon v. Woody, s Cold. (Tenn.) 
f49» State «/. Sparks, 27 Tex. 627; State 


V, Bugbee, 22 Vt. 32; State v, Mann, i 
Hayw. {N. C.) 4; Mitchell v. Harmony, 54 
U. S. {13 How.) 115; bk. 14, L. ed. 75; i 
Blatchf. C. C, 549; Kendall v. United 
States, 37 U. S. (12 Pet.) 524; bk- 9, L. ed. 
ii8i; Mitchell?/. Haimony, i Blatchf. C. 
C. 549; United States v, Jones, 3 Wash. 
C. C, 209; United States v, Carr, i Woods. 
C, C. 480; Mostyn v. Fabrigas, Cowp. 161 ; 

1 Bish. Cr. L. (oth ed.) § 355. 

3 . Clark v* State, 37 Ga. 195 ; State v* 
Rogers, 37 Mo, 367 ; State v, Sutton, to 
R. I. ]U9; Weatherspoon v. Woody, 5 
Cold. (Tenn.) 149; Simmons’ Ct. Mar. i 
De Hart’s Mil. Law, l66; United States 
w. Carr, i Woods. C. C. 480. 
t. People ?/. Mortimer, 48 Mich. 37. 

3 . State V, Bland (N, C. May, 1807). 

8. People ?/, Bush (Cal. Jan. 1887). 

10 . Wartena ?/. State, 105 Ind. 445 j s.c., 

2 West Rep. 757* 
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CRIMIX If I AW Mwti, Imbwile*. De»f.iiat„_ 


Bespoasiliility. 

defined and exempted by the_ law It s< f \ [c u t i < miMhltf 

for all the consequences ot his act, w t ' i. a > i t il t Hd was 

intended or not; as, if one shoots ni h i '« ' • i .1 »iTt,un 

person, but through mistaken i(un' it \ it* wi , n ‘ « 1 i t tn.iv 

be convicted of wounding with iiiU r! t 1 v .1 i' 1 1 k. I>, 1 j,, 

guilty of murder.* And il a ptiim w 1 . i 1 , 1 »il(wiiil 

and criminal act, he takes upon him « 1 » h 1 1 j pu,,,! 

consequences of such ait. u-anili > oi t | ic , ,, un), 

knowledge is made an essent1.1l m \ < * tin i . im • 

I. Idiots, Imbcnlcs, and Ihat Mutt 11. ' t » un usi,nding 

may be immature from idioiN, 01 It n i\ In I'li ‘t . 1 v ' tic.ur 
some derangement aiising tiom ihst 1 1 ! t i !u ih niiicnl 

to its full development, in whuh t.iH' tocn ii ,i 1 1 1 i nu v iiiimwl 
responsibility.® 

Idiocy consists in a deficients of the iieii' 1 !i n t i uther 
congenital, or the result of aiiesft d ih \t lopnn 1 1 1 inin miimc: 
it is sterility of mind, and n<»t .i pinu am oi I'n tu ih im unlnig* 
An idiot is a person without uiideist uiiiin \ .uni wim is hi'.dly 
presumed never likely to hate ans , .is wluie .1 juisuii i umot 
count twenty, nor tell the name's ot his pm 1 is, m h.s own age*' 
An idiot is con.sidere<l at law iiu .ip.dile ot 1 uinimtiiiu i mne* . and 
where idiocy exists in rcfeience to llw p.iilii iil ti .11 1 , the i nun will 
direct an acquittal.® 

One mentally imbecile IS incap.ilile Ilf mmmitting uiiiie;’ and 
a man deaf and dumb from his ml.uuv is, ui pusmuplum of law, 
an idiot.® A person born cleat and cliunh, hut nut hliiul, is not an 
idiot.® Yet the want of hearing may c'msI m connection with 
responsibility for crime, and it .such .i pet sun ts shown to he able 
to comprehend the nature of his .u t, he iiutv he c one u ted , but 
persons born deaf, dumb, and hhmi, .no pu-smiied to Ik* idiots, and 
not capable of committing trime : vet the pre sumption may be re- 
butted.*® But, in the case of dcaf-imiles, main e c annot he iinphed.** 


h Meredith r. State* 6o Ala. 441 *, 
pie V. Hoiibhel!, lo C.iJ hji r, 

Keefer, 18 Cal 6^6; State 
Com 421 j Stuibtiil V State. 7 t,*.i 
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Responsibility. 


CRIMINAL LA W, Idiots, Imbeciles, Deaf-Mutes. 


To be responsible for crime, the party committing the act must 
be of sane mind, as the act does not constitute guilt unless the 
mind is guilty ; hence, sanity is an essential ingredient in crime ^ 
The mere fact that a person is insane does not relieve him from 
criminal responsibility.** If one is of sound mind he is responsible 
for his criminal act, even though his mental capacity be weak, or 
his intellect of an inferior order : the law recognizes no exemption 
from crime less than some degree of insanity or mental unsound- 
ness.® 

The law requires something more than occasional oddity or 
hypochondria to exempt the perpetrator of an offence from its 
punishment.^ Permanent insanity, when clearly proved, excuses 
from all crimes, except such as are committed in lucid intervals.® 
' Permanent insanity produced by habitual intoxication excuses a 
criminal act.® But temporary insanity, or unconsciousness of 
what one is doing, occasioned by intoxication, is no excuse for 
crime. So, partial insanity is not sufficient to exempt a person 
from responsibility for crime.® 

The delusions which indicate a defect of sanity such as will 
relieve a person from criminal responsibility, are delusions of the 
senses, or such as relate to facts or objects, — not mere wrong 
notions or impressions, or of a moral nature ; and the aberra- 
tion must be mental, not moral, to affect the intellect of the indi- 
vidual.® A party acting under the influence of an insane delusion, 
with a view of redressing or avenging some supposed grievance, 
or of producing some public benefit, is nevertheless punishable, if 
he knew, at the time, he was acting contrary to law.^® To consti- 
tute insanity, there must be a disease which impairs, or totally 
destroys, either the understanding or the will, or both.^^ If the 
accused was under such defect of reason from disease of mind as 
no-t to know the quality of the act he was doing, or was under 
such delusion as not to understand its nature, or not sufficient 
consciousness to discern that his act was criminal, or was led by 
an uncontrollable impulse, he is not responsible.^** It must be 

1 . 1 Russ. Cr. (9th ed ) 6; i Hale, P. C. 7 . Upstone v People, 109 111 . 169; State 
434; 1 Bish. C. L. (6th ed ) § 375; Co Lit. v, Thomas (Del.), Houst. Ci. Rep. 51 1. 
247^; Long v. State, 38 Ga. 507; Chase 8. Dejarnette v. Commonwealth, 75 Va. 
V. People, 40 III 358. S67 ; State v. Danby (Del ), Houst. Cr. 

2 . People V, O’Connell, 62 How. Pr. Rep. 166. 

(N. y ) 436- 0 . Reg V Burton, 3 Fost. & F. 772. 

3 . Wartena State, 105 Ind. 445; s, c, 10 , McNaghten’s Case, 10 Clark & F. 
2 West. Rep. 757; Somers w. Pumphrey, 200, s, c, 8 Scott, N. 595; Reg.z/.Hig- 
24 Ind. 231; Studstill V, State, 7 Ga. 3; ginson, i C, & K. 130. 

People V. Hurley, 8 Cal. 390; Lowder v. 11 . Bradley v. State, 31 Ind. 492. 
Lowder, 58 Ind. 538. 12 . Stevens v* State, 31 Ind. 485 ; State z/. 

4 . Hawe v. State, ii Neb. 537; s. c,, 38 Felter, 25 Iowa, 67; Smith v. Coramon- 

Am. Rep 375; Anderson State, 43 Conn, wealth, i Duvall (Ky.), 224 ; Kriel v. Com- 
514; s. c., 21 Am. Rep. 669. monwealth, 5 Bush (Ky), 3625 Scott p, 

0. I Russ. Cr. (9th ed.) ii, 12; i Bish. Commonwealth, 4 Met. (Ky.) 227; Shan- 
C. L (6th ed ) § 37 5. nahan Commonwealth, 8 Bush ( Ky ), 464 , 

6. State p. Robinson, 20 W. Va. 713; People McDonell, 47 Cal. 1345 State p. 
s. c., 43 Am. Rep. 799. Hutmg, 21 Mo. 464 ; Commonwealth v* 
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Ee8poxi8lt)ility. 


CRIMINAL LA W, Idiots, Imbeciles, Deaf-Mutes, 


such as to render the accused incapable of governing his actions 
at the time, and so controlling as not to be resisted, creating an 
overpowering impulse to do the act.^ 

The circumstance of a person having acted under an irresist- 
ible influence to the commission of the crime, is no defence, if 
at the time he committed the act he knew he was doing wrong.^ 
It must appear, that, at the commission of the offence, accused was 
affected by an uncontrollable impulse to do the act, overriding his 
jeason and judgment® A mere uncontrollable impulse of the 
"mind co-existing with the full possession of the reasoning powers, 
will not warrant an acquittal ; ^ for an irresistible impulse does 
not absolve the actor if at the time, and in respect to the act, he 
could distinguish between right and wrong.® 

The test of responsibility for crime lies in the capacity or 
power of the person to commit the act ; and the inquiry is, 
whether the accused was capable of having, and did have, a crimi- 
nal intent, and the capacity to distinguish between right and 
wrong in reference to the particular act charged.® The test of 

Rogers, 48 Mass. (7 Met.) 500; s, c., i Lead. McGlue, i Curt. C. C. i, S ; U. S. v. Clarke, 
C.C.94; Commonwealth?/. Mosler,4Pa. St. z Cr, C. C. 158; U. S. v, Shulth, 6 McL. 
264; United States?/. Holmes, I Cliff. C.C. C. C. 121; McAllister 7/. State, 17 Ala. 
1 19; Freeman?/. People, 4 Demo (N.Y.), 9; 434; People v. McDonell, 47 Cal. 134; 
Reg. ?/. Law, 2 Fost. & F. 836; Reg. v. People v. Coffman, 24 Cal. 230; State ?/. 
Davies, i Fost. & F. 69; McNaghten’s Richaids, 39 Conn. 591 ; State ?/. Johnson, 
Case, 10 Clark & F. 200; Reg. v. Oxford, 40 Conn. 136; Robeits ?/. State, 3 Ga. 310; 
9 Carr. & P. 527; Rex v, Offord, 5 Carr, k Choice ?/. S^tate, 31 Ga. 424; Anderson v, 
P. 168; Reg. V, Higginson, i Carr. & K. State, 42 Ga. 9; Humphreys ?*. State, 45 
1295 People ?/. Sprague, 2 Park. Cr. R. Ga. 190 j Loyd v. State, 45 fea. 57 ; West- 
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19 ; Rose. Cr. Ev. 953. People, 31 111 . 385 ; Fouts State, 4 Greene 
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United States ?/. Hewson, 7 Best. L. R. 362; Bovard?/. State, 30 Miss. < 5 oo; State 
361 ; Bradley ?/. State, 31 Ind. 492; Stevens v, Huting, 2i Mo. 464, 476; Commonwealth 
V, State, 31 Ind. 485; Hopps ?/. People, 31 v. Rogers, 48 Mass. (7 Met.) 500; Common- 
Ill. 385; State V, Felter, 25 Iowa, 67; wealth ?/. Heath, 77 Mass, (ri Gray) 303; 
Smith ?/. Commonwealth, i Duvall (Ky.), State?/. Lawrence, 57 Me. 574} Walker?/. 
224; Scott ?/. Commonwealth, 4 Met. (Ky.) People, 88 N. Y. 81 ; Reg. Higginson, i 
227 ; Kriel ?/. Commonwealth, 5 Bush (Ky.), Car. & K. 129 ; Freeman ?/. People, 4 Denio 
365; Shannahan ?/. Commonwealth, 8 Bush (N. Y.), 9j Willis ?/. People, 32 N. Y. 7x5, 
(Ky,), 464; Commonwealth ?/. Rogers, 48 719; Am. Seam. Soc. ?/, Hopper, 33 N. Y. 
Mass. (7 Met) 5001 s. c., i Lead. C. C. 94; 6x9; People v. Kleim, i Edm* Sel, Cas. 
In re Forman, 54 Barb. (N. Y.) 274? Peo- (N. Y.) X3; Flanagan ?/. People, 52 N. Y. 
pie V. Sprague, 2 Parker, Cr. Rep. (N. Y.) 467 ; s. c., 1 Green, C. L. Rep* 377; People 
43; Commonwealth?/. Schneider, 59 Pa. St v. Pine, 2 Barb. (N. Y.) 566 ; State v. Pike, 
328; Bitner Bitner, 65 Pa. St 347 ; Com- 49 N. H. 399; Boardman ?/. Woodman, 47 
monwealth v* Mosler, 4 Pa. St 267. N. H. 120; State ?/. Jones, 50 N. H. 3^5 
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Am. Rep. 651. See Reg* ?/. Stokes, 3 C. & Am. Cr. Rep. 283 ; Commonwealth P* Mos- 
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responsibility where insanity is asserted, is the capacity to dis- 
tinguish between right and wrong with respect to the act, and the 
absence of insane delusions respecting the same.^ If the accused 
knew what he was doing, and that the act was forbidden by law, 
and had power of mind enough to be conscious of what he was 
doing, he is responsible.* 

2. Husba7td and Wife. — An offence committed by the wife in 
the immediate presence of her husband is prima facie done by 
his coercion.® The presumption of coercion of the wife acting 
in the presence of her husband is not conclusive, but may be 
rebutted by evidence.'* But the husband must be actually present 

<Ohio), 392; Dove V. State, 3 Heisk, contradicted by evidence. Commonwealth 
<Tenn.) 348; s. c., 1 Green, C. L. Rep. 27. Hill (Mass.), 5 New Eng. Rep. 277* 

760; Stuart V. State, i Baxter (Tenn.), 178; House of Prostitution: Eightful Power 
Williams v. State, 7 Tex. App. 163; Webb of Husband. — A husband has the rightful 
V. State, 7 Tex. App. 607 ; s. c., 5 Tex. App. power to prevent his wife from using, as a 
596; Vance 2/. Commonwealth, 3 Va. Cas. resort for piostitution, a house owned by 
132; People V. Sprague, 2 Parker, Cr. R. her as her separate property, and occupied 
<N.y.) 43; Winchester’s Case, 6 Coke, 23; by both as the home of the family. If 
Combes’ Case, F. Moore, 759; Haskell’s she kept such tenement for such purpose 
Case, cited in, on Insan. S3 ; Reg. v. Goode, of her own free will, and without her hus-* 
7 Ad. & E. 536; Rexz/. Offord, £ Carr. & band’s consent, and against his will, he 
P. 1 68; Reg. v, Oxford, 9 Carr. & P. cannot be convicted of thereby maintain- 
525; Reg. V. Vaughan, i Cox, C. C. 80; ing a nuisance in such tenement, although 
Reg. 2/. Barton, 3 Cox, C. C. 275; Reg. v. he did not use all practicable means to 
Layton, 4 Cox, C. C. 149; Reg. v. Higgin- control her conduct. His whole conduct, 
son, I Carr. & K. 129; Reg. v. Stokes, 3 including what he did and said as well 
Carr. & K. 185; Burrows’ Case, i Lewin, as what he could reasonably have done, 
C. C. 238; Hadfield’s Case, 27 How. St. and did not do, may be sfiown for the 
Tr. 1282; Reg. v. Vyse, 3 Fost. & F. 247. ijurpose of proving or disproving his con- 
See also i Hawk. ch. i, § 3 j 4 Bl. Com. sent in fact to the acts done by his wife. 
24; Collinson, Lun. 573; i Inst. 247; i Evidence that, prior to the time cov- 
Russ. Cr. {9th ed.) 19 ; i Whart. C. L. (8th ered by the indictment, he had ordered, 
ed.) 34. directed, persuaded, and used all means in 
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Grissom v. State, 62 Miss. 167 ; State v. Commonwealth v. Hill (Mass.), 5 New Eng. 
Marler, 2 Ala. ^3 ; State v. Brinyea, 5 Rep. 277 ; Commonwealth v. Kennedy, 1 19 
Ala. 241 ; McAllister v. State, 17 Ala. 434; Mass, 211 ; Commonwealth v. Carroll, 124 
People V. McDonell, 47 Cal. 134; People Mass, 30; Commonwealth v. Pratt, 126 
37 . Hobson, 17 Cal, 424; Roberts State, Mass. 462; Commonwealth v. Barry, 115 
3 Ga. 310; State 37. Jones, 30 N. H. 369; Mass. 148; Commonwealth v. Wood, 97 

Clark V. State, 12 Ohio, 483; State v. Mass. 225; Commonwealth v. Tryon, 99 

Thompson, Wright (Ohio), 617; Brown Mass. 442; Commonwealth v, Cheney, 
V. Commonwealth, 78 Pa* St. 122 ; United 114 Mass. 281 ; Commonwealth v. Welch, 
States Holmes, i Cliff. C.C. 120; Flana- 97 Mass. 593; Commonwealth v. Putnam, 
gan z/. People, 52 N. Y. 467; s. c., i Green, 70 Mass. (4 Gray) 16. 

Cr. Rep. 377 ; State v. West (Del.), Houst. 4 . Edwards v. State, 27 Ark. 493 ; s. c., 
Cr. Rep. 371; State v. Pagels (Mo.), 10 i Green, Cr. Rep. 741; State v. Nelson, 
West, Rep. 288; Reg. Barton, 3 Cox, 29 Me. 329; Ferguson v. Brooks, 67 Me. 
C. C. 275; Reg. V. Stokes, 3 Carr. & K. Commonwealth Burk, 77 Mass, (ii 
185; Rex 37. Offord, 5 Carr. & P. 168; Gray) 437; Commonwealth v. Welch, 97 

Lord Ferrer’s Case, 19 How. St, Tr. 947 ; Mass. 593 ; Commonwealth Eagan, 103 

Reg. V, Vamplew, 3 Fost. & F. 520. Mass. 71 j Commonwealth v. Trimmer, 1 

8. Acts in Presence of Hnsbando — The Mass. 476 ; Martin v. Commonwealth, r 
presumption that acts done by the wife in Mass. 347 ; Commonwealth v. Neal, 10 
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when the act is done ; and a moment's absence from the room 
might still leave her under his influence. 

The wife is not liable for her act, even when her husband is 
absent, if it can be proved that she acted under his coercion ; and 
actual restraint, except in cases of treason and capital crimes, will 
relieve her from legal guilt of a crime committed in his presence ; 
but his mere presence without coercion will not excuse.^ At 
common law, if the husband was present when the wife committed 
the act, except it be treason, murder, manslaughter, or robbery, 
the law presumed that she acted under his coercion, and the hus- 
band only was punishable,* 

Coercion by the husband is a presumption of law, both in favor 
of the wife and against the husband.® The doctrine of coercion 
of the wife raises only a disputable presumption of law in her 
favor.^ The disputable presumption of law exists in misdemeanors,, 
as well as in felonies, the question for the jury being the same in 
both."^ It does not apply to murder.’® A wife cannot be con- 
victed of comforting, harboring, and assisting her husband, who is 
charged with murder.® 

The prima facie presumption is, that a felony committed by a 
wife, in the presence of her husband, was done through his coer- 
cion.'^ So, a wife uttering base coin is deemed in the presence 
of her husband who accompanies her, although he stands outside 
the house she enters.® If the wife acts in the absence of her 
husband, there is no presumption that she acts under his coercion.® 
While it is true, that, if the wife acts in the absence of her hus- 
band, there is no presumption that she acts under his coercion *, 
yet if the husband is near enough for the wife to act under his 
immediate influence and control, although not in the same room, 
he is not absent, within the meaning of the law.^® But the mere 
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proximity of the husband, not actually present, will not raise in 
her favor the presumption that she acted under his coercion.^ 
But if the husband is near enough for the wife to act under his 
immediate influence, although not in the same room, he is not 
absent within the meaning of the law.® 

A wife cannot commit larceny in the presence of her husband : 
it is deemed done through his coercion.® But an act done in his 
absence, though done at his command, is deemed her voluntary 
act, and she is responsible.® And a wife may be guilty of false 
swearing, although her husband be present when she takes the 
oath.*^ The wife must rely upon coercion as a defence ; and it 
must be shown to have been exercised at the time of the act, and 
it must be made to appear that she was not acting of her own 
volition, in order to an acquittal.^ 

If a married woman commits a crime of her own volition, or not 
under the immediate control of her husband, or if she lives apart 
from her husband, she may be indicted alone.® 

The wife who takes an independent part in the commission of 
a crime, when her husband is not present, is not protected by her 
coverture.*^ 

Where the husband is absent, the wife may be convicted of 
uttering, and the husband who commanded the act may be con- 
victed of procuring.® 

A married woman may be convicted of maintaining a common 
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monwealth V. Churchill, 136 Mass. 148* 
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nuisance ^ or a disorderly house.^ And coverture is no protection 
against the consequence of a criminal act, when the part taken by 
the wife is shown to have been active and willing.® 

If the offence is of such a character that she could commit it 
alone, and without the concurrence of her husband, although he 
was living with her at the time, she may be convicted.** 

Where a wife procured a check, and suggested to her husband 
the idea of raising the check, and he in her presence erased the 
payee’s name and the amount, and when she was not present filled 
the space with a larger amount, she receiving nearly one-half the 
proceeds of the crime, it was held that she was not properly con- 
victed as a principal.® Under a joint indictment for feloniously 
wounding with intent to disfigure, where the wife acted under 
coercion of her husband, she could not be convicted.® 

A wife jointly indicted with her husband is entitled to an 
acquittal where she uttered the false coin in the presence of her 
husband.'^ And if larceny is committed jointly by husband and 
wife, the latter is entitled to be acquitted, as having acted under 
coercion.® But if the husband is absent, the wife may be con- 
victed of uttering ; and the husband who commanded the act may 
be convicted of procuring.® 

A husband may be punished for an indictable offence, not 
malum in sc, committed by the wife in his presence, and with his 
knowledge, or by his command, or with his concurrence.^® But 
the husband must be actually present when the act is done, for, if 
absent, coercion will not be presumed ; but a moment’s absence 
from the room might still leave her under his influence ; and she 
will not be liable, even in his absence, if she can satisfactorily estab- 
lish that she acted under his coercion. In all cases of actual con- 
straint imposed on a wife, except in cases of treason and capital 
offences, the coercion will relieve her from the legal guilt of a crime 
committed in the presence of or under the control of her husband.^^ 
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But a wife cannot commit larceny by stealing her husband’s 
goods, neither can she embezzle them ; neither can a stranger 
acting under her direction, except when done in adulterous inter- 
course. Neither can a wife be convicted of receiving stolen goods 
from her husband, where they were stolen by him, and delivered 
to her.^ And while it is ordinarily true that the wife cannot steal 
the goods of her husband, nor can an indifferent person steal his 
goods by delivery of the wife,’* yet, if the person to whom she 
delivers the goods is her adulterer, he may be properly convicted.® 
So, if the goods are delivered to her intended adulterer, it is 
larceny.** 

b. When jointly liable. — It is well established, that, where the 
offence is joint, the wife cannot be convicted without her husband ; 
and, when the offence appertains chiefly to the husband, she cannot 
be convicted unless her husband is also,® Where the wife volun- 
tarily accompanies her husband, and both engage in an attempt 
to commit a felony, and the husband commits it in her presence, 
she is guilty, although she gave no intentional assistance in the 
commission of the act, as in a case of breaking and entering.® 

116} Reg. ». Manning, 2 Carr. & K. 903 ; See 4 Bl. Com. 29; i Russ. Cr. (9th ed.) 
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SJ. Tollett, Harr. & M. 1 12; Reg. ?/. Brooks, And. 104; Reg. ?/. Ingram, i Salk. 384; 
Dears. C. C. 184; Reg. ?/. Archer, i Moody, Reg. v. Price, 8 Carr. & P. 19; Park v, 
143; Case of Matthews, i Den. C. C. 184; Hopkins, 2 Bailey (S. C ), 411 ; Common- 
Reg. V, McClarens, 3 Cox, C. C. 435. See wealth v. Lovel, Addis. (Pa.) 18 ; Rex v. 
Rose. Cr. Ev. 654, 987; I Hale, P. C. 514; Hammond, i Leach, 499; Rex v. Cross, i 
j Russ. Cr. (9th ed.) 42. Ld. Raym. 711 ; State v, Harvey, 3 N. H. 

2 . Reg. V, Tollett, Car. & M. 112. 65 ; Commonwealth v, Neal, 10 Mass. 152 ; 

3 . Commonwealth ?/. Hartnett, 69 Mass. Commonwealth?/. Kennedy, 119 Mass. 

(3 Gray) 450; Rex?/, Willis, i Moody, 375; 21 1; Commonwealth v. Hamor, 8 Gratt 
Keg. V, Cohen, ti Cox, C. C. 99; Reg. ?/. (Va.) 698; Commonwealth ?/. Barry, ii 5 
Tollett, i Carr. & M. 112; Reg. v. Robin- Mass. 146; Commonwealth v. Van Stone, 
son, L. R. I C. C. 80; I Hawk. P. C. ch. 97 Mass. 548; Commonwealth v, Gannon, 
72, § 8; I Hale, P. C. 514; i Russ. Cr. 97 Mass. 547; Commonwealth v. Welch, 
(9th ed.) 42; Rose. Cr. Ev. 654. 97 Mass. 593; Reg- v. Williams, 10 Mod. 

Blopemeni with Adulterer. — If a wife 63 ; Baldwin v, Blackmore, i Burr. 600 ; 
elopes with an adulterer who takes her Miller?/. State, 25 Wis. 384; Reg. v, Mc- 
clothes with them, it is larceny. Reg. v. Athey, 9 Cox, C. C. 251 ; Reg. v. Mat- 
Tollett, Car. & M. 112. thews, i Dennison, 596; State v. Potter, 

4 . Reg.?/. Tollett, Carr. & M, 112. 42 Vt- 495; Commonwealth v. Wood 7, 

d. Rather v. State, i Port. (Ala.) 132; Boston L. R. 5$; Commonwealth?/. Man- 

Commonwealth V. Trimmer, i Mass, 476; son, 2 Ashm. (Pa.) 31 ; Rex ?/, Locker, 5 
^tate V, Parkerson, i Strob. (S. C.) L, 169. Esp, 107 •, Rex?/. Robinson, i Leach, 37. 

702 



Responsibility. 


CRIMINAL LAW. 


Principal and Agent. 


If larceny is committed jointly by husband and wife, the latter 
is entitled to be acquitted, as having acted under coercion.^ A 
wife and her husband may be jointly convicted for receiving stolen 
goods.^ And merely indicting her as “ the wife of A.’' is sufficient, 
without further proof of that fact.® But where the charge against 
them was joint, and it had not been left to the jury to say whether 
she received the goods in his absence, her conviction was wrong.* 

A wife, jointly indicted with her husband, is entitled to an 
acquittal where she uttered the false coin in the presence of her 
husband.^ Under a joint indictment for feloniously wounding, 
with intent to disfigure, where the wife acted under coercion of 
her husband, she could not be convicted.® 

A married woman is liable jointly with her husband for her 
torts, as for murder or treason ; and also for her misdemeanor, as 
for assault and battery, forcible entry and detainer, keeping a 
liquor nuisance, or a bawdy house, or a gambling-house. And, if 
jointly indicted, one may be convicted, and the other acquitted.*^ 

3. Principal and Agent — The principal is prima facie liable for 
acts done by his agent in the general course of business authop 
ized by him, but not for illegal acts done without his knowledge, 
consent, or direction ; and the agent cannot excuse himself from 
liability for acts done in the course and duty of his agency.® 

The principal is not responsible for the criminal acts of his 
agent, unless they were done by his express authority, or by his 
-command, or under his orders ; and when the agent acts under 
the orders of his principal, the latter cannot evade responsibility 
by the mere fact that he was absent at the time.® The presump- 

1. Rex V. Knight, i Carr. & P. 116. P, 541 ; Reg. v. Price, 8 Car. &: P. 19 ; Reg. 

2 . Rex V. Archer, i Moody, C. C. 143. v. Dixon, 10 Mod. 335; Reg. v. Williams, 

8. Rex 2/. Knight, i Carr. & P. 116. 10 Mod. 63; Reg. 2/. Ingram, 1 Salk. 384; 

4 . Rexv. Archer, i Moody, C. C. 143. Reg. v. Cohen, ii Cox, C. C. 99; Reg. v. 

5 . Rex V. Price, 8 C. & P. 19. McAthey, 9 Cox, C. C. 251 ; Rex z*. Ham- 

6. Reg. 2*. Smith, Dears. & B. C. C. 553; mond, i Leach, 499; Rex z'. Cross, i Ld. 

s. c., 4 Jur. N. S. 395; 27 L. J- M. C. 204; Raym. 71 1 j Reg. v* Matthews, i Denison, 
8 Cox, C. C. 27. 596. 

7 . Curd V, Dodds, 6 Bush (Ky.), 681 ; $. Nall v. State, 34 Ala. 262; Patterson 

Commonwealth v, Tryon, 99 Mass. 442; v. State, 21 Ala. 571; Seibert v. State, 40 
Commonwealth v, Barry, 115 Mass. 146. Ala. 60; State v. Bell, 5 Port. (Ala.) 365; 
See Commonwealth v. Trimmer, 1 Mass. Winter v. State, 30 Ala. 22; Barnes v. 
476 ; Commonwealth w, Neal, 10 Mass. 152 ; State, 19 Conn. 398 ; State v. Hull, 34 Conn. 
Commonwealths. Kennedy, 1 19 Mass. 211; 132; Jordan s. State, 22 Ga. 545; Hately 
Commonwealth s. Van Stone, 97 Mass. v. State, 15 Ga. 347; Hipp s. State, 5 
548; Commonwealth s. Gannon, 97 Mass. Blackf. (Ind.) 149; Lathrope s. State, 51 
547; Commonwealth s. Murphy, S Mass. Ind. 192; Commonwealth s. Nichols, 51 
(3 Gray) 510; Commonwealths. Welch, 97 Mass. (10 Mete.) 259; State s. Dawson, 2 
Mass. 593; State s. Nelson, 29 Me. 329; Bay (S. C.), 360; Watts s. State, 5 W, Va. 
States. Bentz, 11 Mo. 27 ; State s. Harvey, 352; Lathrope s. State, i Am. Cr. R. 468 ; 
3 N. H, 65; Penna. s, Lovel, Addis, (Pa.) O’Leary s. State, 44 Am. Cr. R. 91 ; Wreidt 
iS ; State s. Parkerson, i Strob. (S. C.) s. State, 48 Am. Cr. R. 579 ; Rex s. Dixon, 
169; Park s. Hopkins, 2 Bail. (S. C.) 41 1 ; 3 Maule & S. ii ; Roberts s. Reston, 9 
Commonwealth s. Hamor, 8 Gratt. (Va.) C. B. N. S. 208; In re Stephens, L. R. i 
-698 ; Miller s. State, 25 Wis. 384 ; i Whart. Q. B, 702. 

Cr. L. (8th ed.) sec. 76; i Bish. Cr, L. (6th 9 . Nall s, State, 34 Ala. 2625 Patterson 
ed.) sec. 363; i Lead.C.C.8i; Somerville’s s. State, 21 Ala. 571; Seibert s. State, 40 
“Case, I And, 104; Reg. s, Cruse, 8 Car. & Ala, 60 j Commonwealth s, Lewis, 4 Leigh 
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tion is, that the agent was authorized by his principal, but the ser- 
vant's want of authority will excuse the master ; and if a servant 
executes a lawful direction in an unlawful manner, he is himself 
responsible.^ 

a. Master and Servant. — A master may be liable for an injury 
caused by the negligent acts of his servants ; and, where he assists 
his servant in the perpetration of the criminal act, both are liable.^ 
Thus, the owner of works is liable for a nuisance, although com- 
mitted by his agents or servants without his knowledge, and even 
against his express orders.^ 

If a servant, in the absence of his employer, and with his 
authorization, performs an illegal act in the pursuit of his employ- 

(Va.), 664 ; I Whart. Cr. L. (8th ed.) § 246; Watts v. State, 5 W. Va, 352 ; Latbrope v. 
I Russ. Cr. (9th ed.) 53 ; Commonwealth v. State, 51 Ind. 192 ; O’Leaiy State, 44 Ind- 
Gille&pie, 7 Serg. & R. (Pa.) 469; Reg. v. 91; Wreidt v. State, 48 Ind. 579; State v. 
Williams, i Cair. & K. 589 ; Rex v. Hench, Bell, 5 Port. (Ala.) 365 ; Wintei 7 . State, 30 
Russ. & R. C. C, 163 ; i Russ. Ci. {9th ed.) Ala. 22 ; State v. Hull, 34Conn. 132 ; Jordan 
117; I Arch. Cr. Pr. 58} Sloan v. State, 8 z/. State, 22 Ga. 545 ; Hatcly?'. State, 15 Ga. 
Ind. 312; Rex v. Spiller, 5 Carr. & P. 333; 347 ; McCutcheon v. People, 69 111 60 r ; 
Reg. V, Michael, 9 Can. & P. 356; U. S. v. s, c., i Am. Cr. R. 471 ; Verona Cent. C. 
Davis, 2 Sumn. C. C. 483 ; People v. Adams, Co. v. Muitaugh, 50 N. Y. 314 ; Common- 
3 Denio (N. Y.), 190; s. c., i N. Y. 173; wealth v. Mason, 94 Mass. 185; State 7'. 
Commonwealth v. Pettes, 114 Mass. 307; Berkshire, 2 Ind. 207, Oveiholt/er v. Mc- 
Reg. V. Garrett, 6 Cox, C. C. 260; Norton Michael, 10 Pa. St. 139; In re Stei)hcns, i 
V. People, 8 Cow. (N. Y.) 137; Welsh v. Ga. 5845 The Emulous, i Gall. U. S. D. C- 
State, 3 Tex. App. 413; U. S. v. Nunne- 563. 

macher,7Biss.C.C. in j Commonwealth®'. 1 . Barnes t'. State, 19 Conn. 398; Mc- 
Park, 67 Mass, (i Gray) 553; Common- Cutcheon z/. People, 69 111 . 601 ; s. c., i Am. 
wealth®'. Nichols, 51 Mass. (10 Mete.) 259; Cr. R. 471 ; Hipp v. State, 5 Blackf. (Ind.) 
Commonwealth ®'. Morgan, 107 Mass. 199*, 149; Thompson v. State, 45 Ind. 495; 
Commonwealth v, Boston, etc., R. R., 126 Hanson v. State, 43 Ind. 550 ; Anderson r. 
Mass 61 1 State v, Mathis, i Hill (S. C.), 37 j State, 39 Ind. 553 ; Hipp v. State, 5 Blackf. 
Britain State, 3 Humph. (Tenn.) 203; (Ind.) 140; Commonwealth v. Mason, 94 
Commonwealth v. Major, 6 Dana (Ky.), Mass. 185; State®'. Dawson, 2 Bay (S. C.), 
293; State®'. Abrahams, 6 Iowa, 117; State 360; Ewing v. Thompson, 13 Mo. 132; 
V. Stewart, 31 Me. 51 5 ; State ®'. Wentworth, Verona Cent. C. Co. v. Murtaugh, 50 N. Y. 
65 Me. 234; State®'. Dow, 21 Vt. 484; Moll- 314; State v. Privitt, 4 Jones (N. C.) L. 
ban ®', State, 30 Ind. 266; Schmidt ®'. State, 100; Anderson e/. State, 22 Ohio St. 30*;; 
14 Mo. 137; Rex V. Medley, 6 Can, & P. United States v. Halberstadt, Gilp. IJ. S* 
292;TuberviHe®'. Starape, I Ld. Raym.264; D. C. 262; Miller v. Lockwood, 17 Pa. 
Rex z/. Almon, 5 Burr. 2686? s. c., I Lead St. 248; Louisville, etc., R, R. Co. v. 
C. C. 14s; Rex V. Dodd, 2 Sess. Cas. 33; Blair, i Tenn. Ch. 351 ; Naish v. East 
Rex V. Gutch, Moody & M, 433 ; Rex v. India Co., 2 Comyns, 462 ; i Whart, Cr. 
Dixon, 3 Maule & S. ii ; Wixon®/, People, L. (8th ed) sec. 135; i Russ. Cr. (9th cd.> 
5 Park. Cr. R, (N. Y.) 120 *, People v. Hall, 32. 

57H0W. Pr. (N. Y.) 342; i Hale, P.C. 615, 2 . In re Stephens, i Ga. 584; State v* 

617; 4 Bl. Com, 37; Fost. 369, 370; Roberts Berkshire, 2 Ind. 207; Commonwealth v. 
V. Reston, 9 C. B. N. S. 200 ; In re Stephens, Nichols, 51 Mass, f 10 Mete. ) 259 ; Common- 
L. R. 1 Q. B, 702; Barnes v. State, 19 wealth «'. Morgan, 107 Mass, 199; Corn- 
Conn. 398; State V. Dawson, 2 Bay (S. C.), monwealth v. Boston & Lowell R. R,, 126 
3^5 Hipp State, 5 Blackf. (Ind) 140; Mass. 61; Norton v. People, 8 Cow 
Thompson v. State, 45 Ind, 495; Hanson (N. Y.), 137 j Overholtzer v. McMichael, 
State, 43 tnd 550; Anderson v. State, 10 Pa. St 139; Miller w. I^ckwood, 17 Fa. 

g lnd. 553 > S* Halberstadt, Gilp, U. S. St 248 ; Commonwealth v. I^wis, 4 LeigH 
, C.262 j State®/. Privitt, 4 Jones (N. C.), (Va.), ^4; Rex v. Medley, 6 Carr. & P. 
L. xoo; Anderson 7/* State, 22 Ohio St 30s J 202; Reg. v. Michael, 0 Carr, ^ F. 35d; 
Miller v. Lockwood, 17 Pa, St. 248 j Louis- The Emulous, i Gall. C. C* 563, 
ville, etc,, R, R, Col v. Blair, i Tenn. Ch. 3 . Reg, v. Stephens, I^ R, 1 Q* B. 702; 
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ment, both may be found guilty.^ But where the servant acts in 
the presence or under the control of his employer, he cannot be 
convicted for maintaining a liquor nuisance.* 

b. Agency in Crime. — To constitute one a principal in a felony, 
he must be present at its commission ; but such presence may be 
constructive, as where it is shown that he acted with another in 
pursuance of a given design, and was so situated as to be able to 
give aid to his associates to insure the success of a common 
purpose,® 

Where one watches while his confederate robs a house, both are 
equally guilty.’* But to constitute one a principal in a felony, he 
must be present at its commission ; but such presence may be 
constructive, as where it is shown that he acted with another in 
pursuance of a given design, and was so situated as to be able 
to give aid to his associates, to insure the success of a common 
purpose.*® Where three men went together to rob a store, and 
one was posted some distance therefrom to watch, the others 
entering the storehouse, killing the owner, and robbing the store, 
the first sharing the booty, he was held to be a principal in the 
crime of murder in the first degree.® 

To constitute one a principal rather than an accomplice, he 
must do some act during the time when the offence is committed 
to connect him with its commission^ An accessory before the 
fact to a felony may be convicted as though he were the principal 
felon.® To hold one liable with others as a principal, there must 
be a combination of act and intent.® 

One cannot be convicted as principal in the second degree where 
there is no evidence of the guilt of the principal in the first 
degree.*® Thus, two boys, without V.’s presence or co-operation, 
stole certain hogs, and delivered them at his pen, he having prom- 
ised them a certain price if they would so steal and deliver them : 
V. was held as an accomplice, but not as a principal offender,** 

The rule that one agreeing to the offence is a principal offender, 
although not aiding in the act, applied on trial of T. for the mur- 
der of B., shot by either T. or by a brother of T., who had fled and 
escaped ; T. being proved to have been present with his brother 
at an appointed interview with B., in a field, and, owing to a feud, 
all three being armed with loaded pistols.** 

Where a person employs another to do an unlawful act, the act 
becomes his own, and he is liable ; but both will, in general, be 
guilty, as the contract is illegal,** And the fact that the defendant 

1 . Commonwealth v, Galligan, 144 Mass. *t* Bean v. State, 17 Tex. App. 60. 

17 1 ; s. c., 3 New Eng. Rep. Boi. 8. Commonwealth •v. Hughes, n Phila. 

% Commonwealth v. Galligan, 144 Mass. (Pa.) 43. 

5 s. c., 3 New Eng. Rep. 801. 9 . Rountree v. State, lo Tex. App. 

3 . McCamey v. People, 83 N. Y. 408. no. 

4 . Thomas v. State, 43 Ark. 149. 19 , Jones v. State, 64 Ga. 697, 

5 . McCamey v. People, 83 N. y. 40S. XI. Vincent v. State, 9 Tex. App, 46. 

6. Mitchell it. Commonwealth, 33 Gratt. 19 , Taylor v. Stal«, 9 Tex. App. 100, 

(Va.) $45. 13 . Hays v. State, 13 Mo. 246; State 

4C.of L.— 45 
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was acting as the agent of another in the commission of an offence, 
will afford no excuse or justification.^ 

One who, by the intervention of an innocent agent, commits a 
felony, he, and not the agent, is responsible, where the person em- 
ployed is ignorant of the intention of his employer, unless the act 
Was wholly illegal, and out of the usual course of the employment.® 
One who procures the commission of a crime by a person who, 
from idiocy, insanity, or infancy, is deemed incapable of committing 
crime, is himself liable, as though he had himself committed the 
act.® And for an act done by an innocent agent, the principal 
or employer is responsible.'* 

So, where A., by letter, asks B. to sign the name of S. to a 
post-office order, A. is a principal in the forgery, even if the letter 
merely says that B. is at liberty to sign the name.^* 

4. Instigation to commit Crime . — The instigator need not be 
the originator of the criminal design : if he encourage the ])erj)e- 
trator by falsehood or otherwise, he is guilty as an accessory.^ At 
common law the instigator and perpetrator of a crime may be 
guilty in different degrees.'^ The advice, procurement, encour- 
agement, etc., may be direct or indirect,® by words, signs, or 
motions,^ personally, or through the intervention of another ; 
and it is not necessary that the instigator should know the name 
of the perpetrator.** While the instigator is responsible for inci- 
dental consequences, it is otherwise as to collateral offences.*® 

5. Compulsion and Duress. — a. Compulsion, — No person can 
be held liable criminally for an act which it is not in his power 

" to prevent.*® And acts committed under the compulsion of law, 
Where the will is not freely exercised, are excusable ; as, killing to 
prevent an escape after a felony has been committed.** 

Whatever is necessary to save life, is, in general, considered as 


Schmidt, 14 Mo. 1^7 ; State v, Bryant, 14 
Mo. 340; United States v, Nunnemacher, 
7 Biss. C. C. I II ; I Whart. Cr, L. (8th ed.) 
sec. i6i; Reg.?^. King, 20 Up. Can. C. P. 
246. See also Attorney-General v, Siddon, 
i Tyrw. 47 ; Attorney-General v. Riddle, 2 
Cromp. & J. 493. 

1 . Allyn V, State, zi Neb. 593. 

% Commonwealth %f. Nickerson, 87 Mass. 
(5 Allen) 518; State v, Matthews, 20 Mo. 
55; Blackburn v. State, 23 Ohio St. 146; 
Wixon®. People, 5 Parker, Cr. R. (N. Y.) 
119; People V, McMurray, 4 Parker, Cr. R. 
(N. Y.) 234} Reg. V, Clifford, 2 Carr. & K. 
202; Reg. V, Bleasdale, 2 Carr. & K. 765 ; 
Mx parte Parks, 83 Mass. {3 Allen) 237 j 
Rex V. Gutch, Moody k M. 433, See Rex 
V. Almon, 5 Burr, 2686; s. c., i Lead, C. 
C. 150; Reg. Donaghue, 5 L. C, Jur. 
1045 Reg. w. Stephens, X. R i Q. B. 702; 
Reg. V. King, 20 Up. Can. C. P. 246; Reg. 
V, Brewster, 8 Up. Can. C. P. 208. 

3 . Berry State, 10 Ga. 518} Common- 
wealth V. Hill, II Mass. 1361 State 


Learnard, 41 Vt. 585; Reg. v, Tyler, 8 Car. 
& P. 618. 

4 . Reg. V. Bleasdale, 2 Carr. & K. 765. 
fi. Reg.z', Clifford, 2 Carr, k K. 202. 

6. Kejthler v. State, 10 Smedes k M. 
(Miss.) 192 ; Reg. Tuckwell, Car. k M. 
2 ^ 5 - 

7 . Klein v. People, 31 N. Y. 229? Mask 
V, State, 32 Miss. 405. . 

8 . Reg. V, Blackburn, 6 Cox, C. C. 333. 
8. Kennedy v. People, 40 III. 488. 

10 . Rex V. Cooper, 19 How. State Tri. 
S04. 

11 . Rex V, Lee, 6 Carr, k P. 536*, Rex v, 
Giles, I Moody, 166. 

18 . People p, Knapp, 26 Mich, it 2$ 
Watts V. State, 3 W. v a. 532. 

18 . State p, Vermont Cent. R* Co., 30 Vt. 
108. 

14 . State p, Rutherford, i Hawks (N, €X 
4S7J State v. Roane, 2 Dev. (N. C.) X 38* 
See also 4 Bl. Com. 28, 179,* 1 Hale, P. C 


43: X Bish. Cr. X (6th ed.) see. 347 } I 
wWt Cr. X (8th cd.) see. ^ 
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done under compulsion ; as, joining with rebels for fear of present 
death, ^ or where one is attacked by a ruffian.^ And in cases of 
extreme peril from shipwreck, where there is a necessity that a 
part should be sacrificed to save the remainder, a decision by lot 
should be resorted to, unless the peril is so sudden and over- 
whelming as to leave no choice of means, and no moment for 
deliberation ; but seamen, being common carriers, have no right, 
even in extreme peril, to sacrifice the lives of passengers for the 
sole purpose of saving their own.® 

Duress, — Direct physical force exempts from punishment.^ 
Actual force upon the person, and present fear of death, are a 
legal excuse, provided they continue all the time the party remains 
with rebels.® Threats of future injury, or commands from any 
other than a husband, do not excuse ; so, a mere threat to take 
one’s life is not sufficient to excuse homicide, felony, or treason ; 
so, a threat to burn one’s house, or destroy his property, is not 
sufficient duress to excuse the commission of an offence.® 

An apprehension, though never so well grounded, of suffering 
mischief not endangering the person, affords no excuse for join- 
ing or continuing with rebels,'^ but otherwise when one joins from 
fear of death.® The apprehension of personal danger does not 
furnish an excuse for assisting an illegal act.^ 

Actual force upon the person, or personal restraint, or fear of 
personal injury or imprisonment, excuses acts committed during 
‘ the continuance of such duress.^® Compulsion to excuse must be 
such as deprives a person of his free agency.^^ 

6. Effect of Intoxication on Responsibility for Crime, — a. Vol- 
untary Intoxication, — An act is none the less a crime because the 

1 . Joining Bebels. — An apprehension, v, Haskell, 4 Wash. C. C. 402; Reg. v. 
though never so well grounded, of suffering Tyler, 8 Carr. & P. 616. See also i East, 
mischief not endangering the person, af- P. C. 294. 

fords no excuse for joining or continuing 6. People?'. Butler, 8 Cal. 435; United 
with rebels. McGrowtheris Case, i East, States?'. Holmes, i Wall. Jr. C. C. i ; Reg. 
P. C. 71 j but otherwise, when one joins v, Grimwade, i Den. C. C. 30; Rex v, 
from fear of death. Rex v, Gordon, i McGrowther, iS St. Tr. 391 ; Rex v. 
East, P. C. 71. Crutchley, 5 Carr. 8c P. 133. 

2 . Oliver v. State, 17 Ala. 587; People 7 . McGrowther’s Case, i East, P. C. 71. 

7/, Doe, i Mich. 451 ; Respublica v. McCar- 8 . Rex v. Gordon, i East, P. C. 71. 

ty, 2 U. S. (2 Dali.) 86; bk. i, L. ed. 300; 9 . Reg. 7. Tyler, 8 Carr, & P. 616. 

United State5?',Thomas,82U.S. (15 Wall.) 10 . United States v, Vigol, 2 U. S. (2 
337; bk. 21, L. ed. 89; United Stales 7 u Dali.) 346; United States 7/, Haskell, 4 
Vigol, 2 U. S. (2 Dali.) 346; bk. i, L. ed. Wash, C. C. 402 ; Brown s'. Pierce, 74 U. S. 
409; United States v, Haskell, 4 Wash. (7 Wall.) 205; bk. 19, L.ed. 134; Strong^. 
C, C.402; Rex Gordon, I East, P. C. 71. Grannis, 26 Barb. (N. Y.) 122; State 7'. 
See also i Bxsh. Cr. L. (6th ed.) sec. 347 ; i I^earnard, 41 Vt. 585 ; Simmons w, Trumbo, 
Allison, Cr. L, 673; 4 Bl. Com. 183. 9 W. Va. 358; Skeate zf. Beale, n Adol. & 

3 . United States z;. Holmes, i Wall. Jr. E. 983; Reg. v* Tyler, 8 Car. & P. 616; i 

C. C, I. Bish. Cr. L. (6th ea.) sec. 346 ; i Whart Cr. 

4 . United States v, Vigol, 2 U. S. (2 L. sec. 97; i Bouvier, L. Diet. tit. “ Duress.** 
Dali.) 346; bk. I, L. ed.409; United States 11 . Commonwealth v. Hadley, 5a Mass. 

Haskell, 4 Wash. C. C. 402. See also i (n Met.) 66: Commonwealth v. Drew, 57 
Bish. Cr. L. (6th ed.) sec. 3465 1 Whart, Mass. (3 Cush.) 279; State Bryant, 14^(0. 
Cr. L. (8th ed.) sec. 97. State w. Mathis, i Hill (S. C,), 37; 

5 * United States v, Vigol, 2 U S. (2 Commonwealth v, Gillespie, 7 Serg. ^ 
DalL) 346; bk i,L. ed. 409; United States (Pa.) 469. 
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person perpetrating it happened to be in a state of intoxication 
at the time/ because voluntary intoxication is no excuse for 
crime, even when the intoxication is so extreme that the person 
is insensible to his surroundings, and unconscious of his acts/ 
Drunkenness affords no excuse for crime, even though it causes 
temporary insanity, or renders one unconscious of what he is 
doing,® unless such drunkenness was occasioned by the fraud. 


1 . Hanvey v. State, 68 Ga. 612 ; State v. 
Hurley, Houst. Cr. Rep. (Del.) 28; Pear- 
son’s Case, 2 Lewin, C. C. 144; Rex v, 
Thomas, 7 Carr. & P. 817 ; Reg. v, Gamlen, 
I Post. & F. 90. 

It neither excuses nor justifies crime, — 
Scott v. State, 12 Tex. App. 31,— although 
the result of an irresistible appetite over- 
coming the will, and amounting to a disease, 
— Flanigan v. People, 86 N. Y. 554; s. c., 
40 Am. Rep. 556, —unless the act was 
committed from insanity produced thereby. 
State V, Paulk, 18 S. C. 514. 

2 . State V. Bullock, 13 Ala. 413; People 
•V, King, 27 Cal. 507 ; People v, Lewis, 36 
Cal. 531; People v. Bell, 49 Cal. 4S5; 
United States v, Clarke, 2 Cr. C. C. 
158; State V, Johnson, 40 Conn. 136; 
State ». McGonigal, 5 Har. (Del.) 510; 
State V, Jones, 20 Ga. 534; Wise v. State, 
34 Ga. 3545 Choice v. State, 31 Ga. 424; 
Estes V. State, 55 Ga. 31 ; Golden t'. State, 
25 Ga. 527; Westmoreland State, 45 Ga. 
225; Mercer v. State, 17 Ga, 146; Rafferty 
V. People, 66 111 , n8; McIntyre v. People, 
38 111 . 514. See Co. Litt. 247 a ; Bailey v. 
State, 26 Ind. 422 ; Bradley v. State, 31 fnd. 
492 ; Cluck V, State, 40 Ind. 263 ; Dawson 
V. State, 16 Ind. 428; O’Herrin v. State, 14 
Ind, 420; Patterson z/. State, 66 Ind, 185; 
Gillooley v. State, 58 Ind. 182; Reedy v. 
Harper, 2 5 Iowa, 87 ; State v. Hart, 29 Iowa, 
268 ; State White, 14 Kan. 538 ; Shanna- 
han w. Commonwealth, 8 Bush (Ky.), 464 ; 
Smith V. Commonwealth, i Duv. (Ky.) 
224; Golliher v. Commonwealth, 2 Duv. 
(Ky.) 163; Tyra v. Commonwealth, 2 
Met. (Ky.) i ; State v, Millen, 14 La. An. 
570; State V. Graviotte, 22 La. An. 587; 
State V, Coleman, 27 La. An. 691 ; Lawton 
V. Sun Mu. Ins. Co., 56 Mass. (2 Cush.) 
500; Commonwealth v, Hawkins, 69 Mass, 
(3 Gray) 463; Commonwealth v, Malone, 
1 14 Mass. 295 ; People v, Garbutt, 17 Mich. 
9 j Roberts v. People, 19 Mich. 401 ; State 
V, Welch, 2t Minn. 22; State v. Gut, 13 
Minn. 341 ; Kelly State, 3 Sme. M. (Miss.) 
518 j Schaller v. State, 14 Mo. 502 ; Whit- 
ney V, State, 8 Mo. 165; Stale v, Hundley, 
46 Mq. 414; State V, Cross, 27 Mo. 332; 
State V. Pitts, <8 Mo. 556; State v. Harlow, 
21 Mo. 446; State V, Dearing, 65 Mo. mo 
State if, jfohn, 8 Ired. (K. C.) L. 330 j State 
p, Thonjgson, it Nev. 140; State v, Avery, 
44 n; m 392; Shannahan v. Common- 


wealth, I Green, C. L. (N. J .)3735 Coles 
Ca. 7 Abb. Pr. N. S. (N. Y.) 321 ; People 
V, Pine, 3 Barb. (N. Y.) 566; Lanergan r. 
People, 50 Barb. (N. Y.) 266; Fiiery 7*. 
People, 14 Barb. (N. Y.) 319; People 
V, Rogers, 18 N.Y. 9; Kenney?'. People, 

31 N. Y. 330; People v. l^oiter, 2 Parkei, 
Cr. R. (N. Y.) 14 ; People p. Robinson, i 
Parker, Cr. R. (N. V.) 649; Willis 7'. 
People, 5 Parker, Cr. R. (N. V.) 621 ; Peo- 
ple p. Hammill, 2 Parker, Cr. R. (N. Y.) 
223; People z'. Willey, 2 Parker, C’r. R. 
(N. Y.) 19; Real 7'. People, 42 N. Y. 279; 
State 7'. Turner, Wright (Ohio), 120;. 
Commonwealth Hart, 2 Brewst. (Pa.) 
546; United States z/, Foibes,Crabbe, IL S. 
D. C. 558; Rcspiiblica r. Weklle, 2 U. S. 

(2 Dali.) 88; bk. i, L. ed. 301; State r*. 
Stark, I Strob. (S. C.) 479; Pirtlcz'. State, 

9 Humph. (Tenn.) 663; Haile 7'. Stale, n 
Humph. (Tenn.) 154; Swan 7', State, 4 
Humph. (Tenn.) 136; Conuvell 7'. State, 
Mart. & Y. (Tenn.) 147 ; Bennett zf. State, 
Mart. & Y. (Tenn.) 133; Hensliez'. State, 

3 Heisk. (Tenn.) 202; Carter 7*. State, 12 
Tex. 500; Colbath p. State, 2 Tex. App. 
391 ; s. c., 4 Tex. App. 76; Outlaw v. State, 
33 Tex. 481 ; McCarty z^ State, 4 Tex, App. 
401; Boswell z/. Commonwealth, 20 (irutt, 
(Va.) 860; State p. Talro, 50 Vt. 483; 
Schmidt v, Pfeil, 24 Wis. 452; United 
Statesz^. McGluc, I Curt, C. C, i; United 
States V, Willey, 2 Curt. C. C, 19; United 
States 7/. Cornell, 2 Mason, C. C. 91 j 
United States z/. Drew, $ Mason, C. C. 28 ; 
s. c., I Lead, Cr, Cas. 131 ; i Whart, Cr, L 
(8th ed.) 49; I Russ. Cr. {9th ed.) 12; i 
Bish. Cr, L. (6th ed.) .sec. 400 ; i Hale, P. C, 
32; Pearson’s Case, 2 Lewin, 144; Burrows^ 
Case, i Lewin, 75; Rennie’s Case, i I.ewin, 
76; Reg. p, Carroll, 7 Car, 8: K 145 ; Keg. z\ 
Thomas, 7 Car. & P. 817 ; Reg. zu Meakin, 

7 Car. & P. 297 ; Reg, Grindlcy, i Rush. 

3 . Upstone 7'. People, 109111 169; Peo- 
ple 7^ Garbutt, 17 Mich. 9, 

When Brtmkenness considered. But it 
may, in cases where the law makes the con- 
dition of the criminal’s mind an essential 
element in the crime, ije taken into con- 
sideration as showing that no crime was ^ 
committed. People v* Robinson, 1 Park. 
(N.Y.) Cr. 235. 

Bntxikeimess is aao for Orime« ' 

although the result of an irresistible ap|>etite 
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artifice, or contrivance of another. Nor does it make any differ- 
ence that a man by constitutional infirmity, or by accidental in- 
jury to the head or brain, is more liable to be maddened by liquor 
than another man. If he has legal memory and discretion when 
sober, and voluntarily deprives himself of reason, he is responsi- 
ble for his acts in that condition.^ 

As voluntary drunkenness neither excuses nor justifies crime,® 
therefore intoxication at the time of committing an offence cannot 
be set up as a defence.® 

But the accused may show, that, about the time the crime was 
committed, he was in such a physical condition as to render it im- 
probable that he committed it ; and the fact that' such condition - 
was caused by intoxication makes no difference in the rule, the 
intoxication not being set up as a defence.'^ 

Drunkenness is no excuse for crime, neither is any state of 
mind resulting from drunkenness, unless it be a permanent and 

overcoming the will, and amounting to drunk does not alter the nature of the case ; 
a disease. Flanigan v. People, 86 N. Y. but if he had intemperately used an instru- 
554; s. c., 40 Am. Rep. 556. ment, not in its nature deadly, the jury 

Temporary Insanity produced by Intoxi- might less strongly infer a malicious intent 
cation does not destroy responsibility for on his part. Rex v, Meakin, 7 Carr. & P. 
crime, if the accused, being sane and 297. 

responsible, voluntarily made himself in- Where a Drunken Man retains Mind 
toxicated. State v, Thompson, 12 Nev. enough to plan and execute a crime, it is 
140. enough to subject him to legal responsi- 

1. Choice V, State, 31 Ga. 424. bility. People v Robinson, 1 Park. (N. Y.) 

2. Estes V, State, 55 Ga. 31 ; Ilanvey v, Cr. R. 3315, 

State, 68 Ga. 612; State v. Hurley, Houst. If the defendant, who was drunk at the 
Cr. Rep. (Del.) 28; Scott v. State, 12 Tex. time of the act, was conscious, and under- 
App. 31 ; Pearson’s Case, 2 Lewin, C. C. stood what was done and said, so as to giveT" 
144; Rex V. Thomas, 7 Carr. 8: P. 817; an intelligent and true account of it at the 
Reg, V, Gamlen, 1 Fost. & F. 90. trial, he is responsible. Territory Frank- 

3. United States v. Drew, 5 Mass. 285 lin, 2 New Mex. 307. 

United States McGlue, i Curt. C. C. i ; Illegal Voting. — To an indictment for ‘ 

United States v, Roudenbush, Baldw. C. C. voting more than once at the same election, 
514; United States?:/. Forbes, Crabbe,U.S. it is no defence that the prisoner was soj*“ 
D. C. 558. ^ drunk when he cast his second vote that, 

Drunkenness is no Excuse for Homicide, he did not know what he was doing, and 
although the result of an irresistible appe- did not remember that he had already 
tite, overcoming the will, land amounting to voted at the same election. State v, Welch; 
a disease, and it is imma^rial on the ques- zi Minn. 23. 

tion of premeditation. Iqannigan v, Peo- An Instruction in\a murder trial, that if 
pie, 86 N. Y. ^54; s. c., 4a Am. Rep. 556. defendant (who was\drunk at the time of 
Drunkenness is no excuse for homicide W killing) was conscious of and understood 
shooting, if the act is voluntary. To be) what was done and said by himself and 
too drunk to form an intent to kill, onel others, so as to give an intelligent and true 
must be too drunk to form an intent to{ account of it at the trial, be was responsi- 
shoot the victim. Marshall State, 59^ ble, held correct. Territory «/. Franklin, 
Ga. 1 54. 3 New Mex, 307. 

Voluntary drunkenness that merely ex- Voluntary drunkenness affords no excuse 

cites the passions, and stimulates men to for crime ; and a charge to this effect, but 
the commission of crime, in a case of homi- with the addition that the ^ drunkenness 
cide by one in such a condition, without might be considered by the jury, like any 
any provocation, neither excuses the offence fact, to shed light on the transaction, being 
nor mitigates the punishment. Shannahan quite as favorable to a defendant charged 
2/. Commonwealth, 8 Bush (KyOf 464. with murder as he could claim, could not 
Use of Deadly Weapon. — Where defend- be complained of by him. Hanvey v, State» 
/ant used a deadly weapon while in a 68 Ga. 6x2. 

/ drunken condition, the fact that he was 4* Ingalls v. State, 48 Wis. 647. 
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continuous result.* But while drunkenness is no excuse for 
crime, it cannot in law be held to aggravate an offence.* 

(i) I/tieut and Degrees of t/ic —Whenever the actual 

existence of any particular purpose, motive, or intent is a neces- 
sary element to constitute any particular species or degree of 
crime, the jury may take into consideration the fact that the 
accused was intoxicated at the time of committing the act, in 
determining the purpose, motive, or intent with which the offence 
was committed. Therefore intoxication may be admitted in evi- 
dence as to the degree of the crime, and in mitigation of the 
offence. When the degree of guilt depends on premeditation, the 
intoxication of- the accused may be taken into consideration in 
determining what specific offence has been committed, or the 
grade of the offence, or to test the capacity of the accused to 
form a purpose, or to decide between right and wrong, as lending 
to show that the accused was not capable of deliberation, or inca- 
pable of attack or defence, or unable to form a wilful, deliberate, 
and premeditated design, or incapable of judging of his acts or 
their legitimate consequences.® 


1 . State V. Coleman, 27 La. An. 691. monwealth, i Gr.int. Cas. (I’a.) 4S4; Jonc.s 

2 . Mclntyie ». People, 38 111 . J14. o. Commonwealth, 75 I’a. .St. 403 ; Keenan 

Intoxication as an Aggravation. — But e*. Commonwealth, Pa. St. 55; Staters 

it has been in Pennsylvania that mtoxi- McCants, i Spear (S. C.), 3845 Pit tic 
cation is an aggravation of, rather than an State, 9 Humph. (Tunn.) 063; Swan 
excuse for, crime: short of destruction of State, 4 Hum|>h. (Tcnn.) 136; ILiile 
reason, it is in no case a full defence. State, Swan (Tcnn.), 248; Lancaster 7*. 
Where it is so great as to render it im- State, 2 Lea (Tcnn,), 575; ii flinnph. 
possible for a man to form any complete (Tenn.) 154; Cornwell 7'. State, Mart. & 
design, the law allows it to reduce the Y. (Tenn.) 147,* Clark 7v State, 8 Humph, 
grade of homicide from murder in the first (Tenn.) 671 ; Colbath r*. Stale, 2 Tex. App. 
to murder in the second degree. The bur- 391 ; Ferrell v. State, 43 Tex, 503 ; lirowii. 
den of proof is on the defendant. Com- 7 j, .State, 4 Tex. App. 275; alcCarty 7*, 
jj monwealth v. Hart, 2 Brewst. (Pa.) 546. State, 4 Tex. App. 461 ; Wenz v. State, r 
* 3 . State 7^, Bullock, 13 Ala. 413; Mooney Tex. App. 36; Boswell 7*. ('ommon wealth,, 

7'. State, 33 Ala. 419; People 7'. Beicneia, 20 (Jratt. (Va.) S60; Commonwealth 7*. 

21 Cal. 544; People?:*. King, 27 Cal. 507; Jones, i X>eigb (Va,), 598; i (Irecn, C. L. 
People V. Williams, 43 C^. 344; People Rep. 373, 412; Commonwealth?*. Haggerty, 

V, Lewis, 36 Cal. 531; State v. Johnson, I..ewis, C. R. L. 402; State 7*. Horne, i 
41 Conn. 584; s. c., 40 Conn. 136; People Green, C. L. Rep. 718; i Kuss.Cr. (9tb ed.) 

V. Odell, X Oak. Ter. 197, 203 ; Golden ?*. 12; i Whart.Cr. L. (8th ed.) sec. 51 ; i 
Stater^J Ga. 527; Jones v. State, 29 Ga. Cr. L. (6th ed.) sec. 414 ; Rex 7*. Moore, 3 
594; Henry 7*. State, 33 Ga. 441 ; Rafferty Car. & K. 319; Hex v, Meakin, 7 Car. 8: 

V, People, 66 111 . 118; People v, Dawson, P. 297 ; Rex v, Thomas, 7 Car. 8s P. 817; 
16 Ind. 42S; State v* Horne, 9 Kan. 119; Keg. v> Poody, 6 Cox, C. C. 463; Reg. 
Curry v. Commonwealth, 2 Bush (Ky.), 67 j Monkhousc, 4 Cox, C. C. 55. 

Kriel zf. Commonwealth, 5 Bush (Ky.), Intent. —Though <hunKenneH.s catmot , 
362; Blinim z/» Commonwealth, 7 Bush of itself constitute an exctt.se for crime,, 
(Ky.), 320; Shannahan Commonwealth, yet, in ca.ses which involve intention as 
8 Bush (&.), 463; Smith «*, Common- w*ell as acts, it may be proper to hear proof 
weah;h, (Ky-’), ^4; Golliher 7*. of the condition of the accused as to so- 
Commdnwealth, 2 Duy, (Ky.), 163; Rob- briety atthe time of the offence, in order 1 
erts V* People, 19 Mich. 401 ; Kelly z/. to test his capacity to decide between right / 
State, 3 Smedes & M. (Miss.) 5x8; Smith and wrong. Wena State, t Tex. App. 1 
State, 4 Heb. 277 5 R^ers People, r$ 36,* 

N. Y. 9; s. c,, 3 Parker, Cr. K. (K. Y.) 632 ; Although drunkenness neither aggra* 
Kenny People, ji N. Y. 330; Ocrtnjwion- vates nor excuses an act done by a Party 

Petera. while under its infiuence, yet it is a 
Kelly Com- which may affect both physical ability 
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Drunkenness may be considered by the jury like any other fact 
to shed light on the transaction.^ Where provocation by a blow 
has been given to one who kills another with a weapon which he 
happens to have in his hands, his drunkenness may be considered 
on the question of malice, and whether his expressions manifested 
a deliberate purpose, or were merely idle expressions of a drunken 
man.* 

Drunkenness may be admitted to show that the accused was, at 
the time, in hot blood, and peculiarly susceptible to a supposed 
insult ; but if he determined upon the act when he was sober, and 
fortified himself with liquor for its perpetration, or did the act 
deliberately, his intoxication furnishes no extenuation.* 

(3) Disproving Criminal Intent. — Drunkenness at the time of 
committing the act is not admissible to disprove criminal intent 


Rogers, 18 N. Y. o; Lanergan v. People, 6 
Park. Cr. R. (N. Y.) 200; People v. Ham- 
mill, 2 Park. Cr. R. (N. Y.) 223 ; People v. 
Robinson, 2 Park, Cr. R. (N. Y.) 649; 
Kenny V. People, 27 How. Pr. (N. Y.) 202; 
Penna. v. McFall, Addis. (Pa.) 255 ; Keenan 
Commonwealth, 44 Pa. St. 55 ; Pirtle v. 
State, 9 Humph. (Tenn.) 663,* Swan v. 
State, 4 Humph. (Tean4 154; Haile v. 
State, n Humph. (Tenn.) 154; Cornwell 
V, State, Mart. & Y. (Tenn.) 147 ; Johnson 
z'. State, I Tex. App. 146; Loza %k State, 
1 Tex. App. 488 ; Gwatkin’s Case, 9 Leigh 
(Va.), 678; State v. Tatro, 50 Vt._4S3; 
State V. Johnson, 41 Com. 584 ; People r/. 
Williams, i Green, C. L. Rep. 412 ; 
U. S. V. Roudenbush, Bald. C. C. 514; 
State V, McCants, i Speers (S. C.), 384. See. 
4JiirGom. 26; Rose, Cr. Ev. 985; i Bish. 
Cr. L. (6th ed.) sec. 414; Rex v, Carrol, 7 
Car, & P. 145 j Rex v, Thomas, 7 Car. & 
P, 817. 

1 . Hanvey v. State, 68 Ga. 612. 

Homicide while Bnmk: Instniction. — 
In a trial of one indicted for homicide com- 
mitted while drunk, the fact of drunkenness, 


(Ky.) 234; Shannalian Commonwealth, 
8 Bush (Ky.), 463 ; Kriel t>. Commonwealth, 
5 Bush (Ky.), 362; Curry v. Common- 
wealth, 2 Bush (Ky.), 67; State v. Mullen, 
14 La. An. 570; Commonwealth v. Haw- 
kins, 69 Mass. (3 Grav), 463; Common- 
wealth V. Malone, 114 Mass. 295; State r. 
Garvey, ii Minn. 154; State 7/. Gut, 13 
Minn. 341; State r. Harlow, 3 i Mo. 446; 
State V, Cross, 27 Mo. 332; State v, Hund- 
ley, 46 Mo. 414; State John, 8 Ired. 
(K^C.) L. 330; People?'. Rogers, 18 N. Y. 9; 
Friery v. People, 54 Barb, (N. Y.) 319; 
People r. Fuller, 2 Park. Cr. R. (N‘. Y.) 
16; Jones ?'. Commonwealth, 75 Pa, St. 
403 ; Keenan v. C'ommon wealth, 44 Pa. St. 
55; Haile z'. State, n Humph. (Tenn.) 154; 
Ferrell zu State, 43 Te.x. 503; Wenz 
State, 1 Tex. App. 36; People 7'. Williams, 
I Green, C. 1 .. Kep. 412; Shannahan 
Commonwealth, i Green, (’. L, Kep. 
373; State McCants, i Speers (S. 

384; U. S. V, Cornell, 2 Mason, C. C. 91 ; 
Rex 2^. Carrol, 7 Car. ii P. 145. 

Homicide in **Kot Blood Effect of 
DrunkeaaesB. — - If drunkenness exists to 


while it may be a circumstance showing the such an extent as to render one incapable 
absence of malice, should notbe singled out of forming a premeditated and deliberate 
fromtheotherproof, and the jury told that design to kill, there cannot be murder in 
it mitigatp the offence. The proper rule is* the first degree. If drunkenness exists to a 
that one in a voluntary state of intoxication less extent, it may be considered in connec--** 
is subject to the same rule of conduct, and tion with all the facts to ascertain whether 
the same rules and principles of law, that the i)urpose to kill was formed in passion 
a sober man is ; and that, where a provoca- produced by a cause operating upon a mind 
tion is offered, and the one offering it is- excited with liquor, — not suen adectuate 
killed, if it mitigates the offence of the , provocation as would reduce the grade of' 
man drunk, it ^ould also mitigate the the homicide to manslaughter, but such 
offence of the man sober. Shannahan ?% as to produce passion, and so reduce the 
C^motiwedth, 8 Bush (Ky,), 464. killing to murder in the second degree; or 

I* 7 Carr. & P. 817. whether, notwithstanding the drunkenness, 

8. People V, Williams, 43 Cal. 344 ; State the purpose to kill was formed deliberately 


Mwntyre Vj People, 38 III, 514; Dawson render the mind incapable of sucE^opera- i 
if* State, i6 Ind. 4^; Clu ck ^. State, 40 tions. Cartwright State, 8 Lea freim.K 1 
Ind. 263, 37^ i 
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in the case of a wanton killing without provocation ; but if a man 
was so drunk that he did not know what he was doing, that fact 
may be proved to show the absence of a specific intent ; and the 
same is true when, from the facts, the intent is uncertain or 
doubtful.^ 

Intoxication is always available to disprove a specific intent,® 
such as passing counterfeit money with intent to cheat, or an 
assault with intent to murder or to do bodily harm, and the like.® 

( 4 ) Insanity resulting f7'om hitoxication. — Although drunken- 
ness in itself is no palliation or excuse for crime, yet mental un- 
soundness, superinduced by excessive intoxication, and continuing 
after the intoxication has subsided, may excuse; or when the 
mind is destroyed by long-continued habit of drunkenness, or 
where the habit of intoxication caused an habitual madness ; and 
where a person is insane at the time he commits the^ crime, he is 

1. People V. Nichol, 34 Cal. 21 1 j People And if, at the time the defendant appro- 
V. Williams, 43 Cal. 344,* Choice v. State, priated another’s property, he was under 
31 Ga. 424; Humphreys v. State, 45 Ga. the influence of liquor, so as to be unable 
190; Estes V, State, 55 Ga. 30; Guilford v. to form a felonious intent, he is not guilty 
State, 24 Ga. 315; Rafferty v. People, 66 of larceny. Wood v. State, 34 Ark. 341 ; 
111. 1 18; O’Herrin v. State, 14 Ind. 420; s. c., 36 Am. Rep. 13. 

Gates V. Meredith, 7 Ind. 440; State v. Assault with. Intent to Murder. — On a 
Bell, 29 Iowa, 316; People v. Garbutt, 17 trial for an assault with intent to murder, 
Mich. 9; State v. Garvey, ii Minn, 154; the drunkenness of the accused at the 
State V. Gut, 13 Minn. 341 j People v. time charged may 45e considered by the 
Rogers, 18 N. Y, 9; Nicnols v. State, 8 juiy: it may have produced a state of 
Ohio St. 435 j Ferrel v. State, 43 Tex. 503 ; mind unfavorable to premeditation, al- 
Wenz V. State, i Tex. App. 36; Boswell though not so excessive as to render him 
V, Commonwealth, 20 Gratt. (Va.) 860; utterly incapable of forming a deliberate 
State V, Schingen, 20 Wis. 74 ; s. c., 5 Chic, purpose. Lancaster v. State, 2 Lea (Tenn.), 
Leg. News, 100; Rex v. Meakin, 7 Car. & P. 575. 

297. See Reg.?'. Gamlen, i Fost. & F. 90; 3. Mooney v. State, 33 Ala. 410; Golli- 

Reg. ». Monkhouse, 4 Cox, C. C. 55; Reg. her v. Commonwealth, 2 Duv. (Ky.) 163; 
z/. Stopford, II Cox, C, C. 645; Reg. v. Roberts z/. People, 19 Mich. 401 ; State v. 
Cruse, 8 Car. & P. 541. Garvey, ii Minn. 154; State v, Avery, 44 

2. Where Statute requires Intent. — N. H. 393 ; Real v. People, 42 N. Y. 270 ; 

jWhere a statute makes an offence to consist Pigmanz'. State, 15 Ohio, 555; Nichols z/. 
bf an act committed with a particular intent, State, 8 Ohio St. 435; Lytle v. State; 31 
the rule that voluntary intoxication does not Ohio St. 196; United States v. Rouden- 
iexcuse acts which constitute an offence, in- bush, Bald. C. C. 514 ; State v, McCants, i 
eludes only the consequences which do Speers (S.C.), 3S4; Reg. z^. Cruse, 8 Car. 
jactually ensue, — the crime actually com- & P. 541 ; Reg. v, Moore, 3 Car. & K. 310. 
pitted, and not the intent charged, if the Bruiikenness affecting Motive. — Drunk- 
defendant was at the time incapable of en- enness may be taken into account by the 
Pertaining it, and did not, in fact, entertain jury when considering motive or intent of 
fit. Roberts v. People, 19 Mich. 401. the one acting under its influence. Reg. 

Specific Intent. —^Although drunkenness v. Gamlen, i Fost. & F. 90. 
is not an excuse for crime, the condition of Where the offence charged embraces de- 
the accused, caused by drunkenness, may liberation, premeditation, some specific in- 
be taken into consideration by the jury, tent or the like, evidence of intoxication 
with the other facts of the case, to en- may be important People v, Harris, 29 
able them to decide in respect to the ques- Cal. 678 ; State v. Johnson, 40 Conn. 136 ; 
tion of intent. People v, Harris, 29 Cat Roberts v. People, 19 Mich. 401 ; State v, 
678 ; People w. Eastman, 14 N. Y. 562,^ Welch, 21 Minn. 22 ; People v. Robinson, 

In Larceny. — Larceny involves a feloni- 2 Park. Cr. R. {N, Y.) 235 ; Pigman z/. 
ous intent ; and if one who takes property State, 14 Ohio, 555 ; Nichols v. State, 8 
is too drunk to have any intent, he is not Ohio St. 435 ; Davis v. State, 25 Ohio St. 
guilty thereof. People v. Walker, 38 369; Lytle State, 31 Ohio St. 196; Hopt 
Mich. 156, V. People, 104 U. S. 631 ; bk. 26, L. ed. 873. 
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not punishable, although such insanity be remotely occasioned by 
undue indulgence in spirituous liquors, or from what, in a moral 
sense, is a criminal neglect of duty. For if the reason be per- 
verted or destroyed by a fixed disease, though brought on by his - 
own vices, the law holds him not accountable.^^ But temporary 
insanity, resulting immediately from voluntary intoxication, does 
not destroy legal responsibility, or constitute a defence for crime ; 
but when the question is, whether a murder is of the first or of 
the second degree, the fact of drunkenness may be proved to 
show the mental status of the accused at the time of the act, and 
thereby enable the jury to determine whether or not the killing 
resulted from a deliberate and premeditated purpose.® 

A fixed frenzy or insanity, as delirium tremens, or mania a potHy 
destroys all legal responsibility, and, although induced by voluntary 
intoxication, is a good defence. It annuls responsibility, provided 
the mental condition can stand the tests applied in other forms of 
insanity. The insane person is no more punishable for his acts 


1 . Beasley r. State, 50 Ala. 149; United dency to insanity which is liable to be 
States V. Clarke, 2 Cr. C. C. 1 58 ; Peo- excited by intoxication, ol which he is igno- 
ple V, Odell, i Dak. Ter. 197; State v. rant, having no leason from his past expe- 
McGonigal, 5 Harr. (Del.) ^o; State v, rience, or from information derived from 
Dillahunt, 3 Harr. (Del.) 551 ; Estes z'. State, others, to believe that such extraordinarj 
Ga. 30; Bailey v. State, 26 Ind. 422; effects aie likely to result from into.\ica- 
Cluckz'. State, 40 Ind. 263; Gates v. Mere- tion, he ought not to be held responsible 
dith, 7 Ind. 440,* Smith z/. Commonwealth, for such extraordinaiy cfiect.s ; and so far 
I Duv. (Ky.) 224; Roberts?'. People, 10 as the jury believe that his actions resulted 
Mich. 401 ; S.C., 19 Mich. 402; State v. Hund- from these, and not from the natural effects 
ley, 46 Mo. 414; State v, Thompson, 12 of drunkenness, or from previously formed 
140 j O’Brien v. People, 48 Barb, (N. intentions, the same degree of competency 
Y.) 275; People V. Eastwood, 14 N. Y. should be rccpiired to render him capable 
562; Lanerganz'. People, 50 Barb. (N. Y.) of entertaining or responsible for the in- 
266; People V. Rogers, 18 N. Y. 9; Ma- tent, as when the que.stion is one of insanity 
connehey v. State, 5 Ohio, 77; Common- alone. Roberts?'. People, 19 Mich. 401. 
wealth V, Green, i Ashm. (Pa.) 289; United Where the defence of temporary insanity 
States?'. ForbesJ Crabbe, U. S. D. C. 55S; proceeds upon the theory that it was in- 
Bennett ?'. State, Mart. & Y. (Tenn.) 133; duced bv the operation of .strong drink 
Cornwell v. State, Mart, & Y. (Tenn.) 147 ; upon a mind rendered unsound by an injury 

Stuart V, State, 57 Tenn. 178; Haile v, — --- • ' - 

State, II Humph. (Tenn.) 154; Pirtle v. 


to the brain, it Is error to leave the question 
154; Pirtle V, of criminal responsibility to l>e determined 
State, 9 Humph. (Tenn.) 663; Carter v. upon the facts of injury and mental un- 
State, 12 Tex. 500; Boswell z/. Common- soundne.ss alone, or upon the effects of 
wealth, 20 Gratt. (Va.) 860 j United States intoxication apart from the other facts. 
V. McGlue, I Curt. C. C. i j United States People v, Cummins, 47 Mich» 


V, Cornell, 2 Mason, C. C. 91 ; United 
States V, Drew, 5 Mason, C. C. 28; i 


Mental trusoundness supaxihdtpited by 
Brink, — Although drunkenness m itself 


Russ. Cr. fgth ed.) 12; i Bish. Cr. L. {6th is no excuse or palliation for crime*” corn- 
ed.) 406 ; I Whart, Cr. L. (8th ed.) sec. 48 ; mitted while under its influence, yet mental 
McDonald’s C. L. of Scot. i6; i Hale, P. unsoundness superinduced by excessive 
C. 23; 4 Blackst. Com. 26; Reniger v, drunkenness, and continuing after the in- 

T. T>a<v m 1 — ,.1 * J ^ Jl 


for crime, unless insanity was produced 1 sanity is produced by habitnaldrunkcnness, , 
thereby, and the defendant was insane when then, like insanity produced by any other n 
Uie act was cemmitted. State v. Paulk, i$^,^nse, it excuses an act which otner^se j 
“■■£’ .u . » A. . . criminal. Slate e. Robinson, ao / 

Preiapwtaua to Xnasnitp Jroa latoH. W. Va. 713; a. c, 43 Am. Rep. 799. / 

eatmn — K a person be subject to a ten- 8. Colbath ». Sta^ a Tex. 
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than if the delirium had proceeded from causes not under his 
control^ 

b. Involuntary Intoxication as an Excuse for Crime, — If a per- 
son be made drunk by fraud or stratagem of another, or by the 
unskilfulness of his physician, he is not responsible for his acts ; 
and a man, owing to temporary debility or disease, maddened by 
the quantity of wine which he usually takes in his normal condi- 
tion, is not voluntarily insane.^ 

7. Insanity, — To be responsible for crime, the party committing 
the act must be of sane mind, as the act does not constitute 
guilt unless the mind is guilty ; hence sanity is an essential in- 
gredient in crime.® And while soundness of mind is presumed, 
yet if the jury entertain a reasonable doubt as to the sanity of 
accused, they should acquit"^ 

Sanity is presumed but where insanity is once established, it 
is presumed to continue.® 

The mere fact that a person is insane does not relieve him from 
criminal responsibility.’’^ The insanity must have been such as- 
to prevent the accused from distinguishing between right and 
wrong in the particular act.® 

1. People V, Williams, 43 Cal. 344; U. S. Crabbe, U. S. D. C. 558 ; United States v, 
V, Clarke, 2 Cr. C. C. 158 ; State v, Dilla- Drew, 5 Mason, C. C. 28 ; United States v. 
hunt, 3 Harr, (Del.) 551 ; State s'. McGoni- McGlue, i Curt. C. C. i; United States 
gal, 5 Harr. (Del.) 510; Cluck v. State, 40 v, Clarke, 2 Cr. C. C. 158; State v, Mc- 
Ind. 563; Bradley v. State, 31 Ind. 492; Gonigal, 5 Harr. (Del.) 510; Mercer v. 
Gates V, Meredith, 7 Ind. ^o; Bailey v. State, 17 Ga. 146; Tyra z'. Commonwealth, 
State, 26 Ind. 433; O’Herrin v. State, 14 2 Met. (Ky.) i; Schaller v. State, 14 Mo. 
Ind. 420; Dawson v. State, 16 Ind. 428; 502; Kenny People, 31 N. Y. 330; 
Fisher v. State, 64 Ind. 435; Smith v. Carter State, 1 2 Tex. 500. 

Commonwealth, i Duv. (Ky.) 2245 Rob- But if a man is insane when sober, the 
erts V, People, 10 Mich. 401 ; State v, fact that he increased the insanity by the 
Hundley, 46 Mo. 414; State v, Sewell, 3 superadded excitement of liquor does not' 
Jones (N. C.), L. 245; Lanergan v. People, thereby make him responsible for his acts 
50 Barb. (N. Y.) 266; s. c., 6 Parker, Cr. R. when in that condition. Choice v. State, 
(N. Y.) 209; O'Brien v. People, 48 Barb. 31 Ga. 424. 

(N. Y.) 274; People v, Rogers, 18 N. Y. 9; 2 . State z'. Johnson, 40 Conn. 136; Choice 

Maconnehey z'. State, 5 Ohio St. 77; Cora- z^. State, 31 Ga. 424; Rogers, z/. State, 33 
mon wealth v. Green, i Ashra. (Pa.) 280; Ind. 543; Roberts ly. People 19 Mich. 401 ; 
U. S. z^. Forbes, Crabbe, U. S. D. C. 558; People v, Robinson, 2 Parker, Cr. R. 
Cornwell v. State, Mart. & Y. (Tenn.) 147 ; (N. Y.) 649. 

Carter v. State, 12 Tex. 500; Boswell v, 3, Long v. State, 38 Ga. 507; Chase v. 
Commonwealth, 20 Gratt. (V a.) 860 ; U. S. v. People, 40 III. 358 j i Russ. Cr. (9th ed. ) 6 ? 
McGlue, I Curt. C. C. i ; U. S. %>. Drew, 5 i Hale, P. C. 434; i Bish. Cr. L, (6th ed.) 
Mason, C. C. 28 ; i Whart. Cr. L. (8th ed.) sec. 375; Co, Lit. 247 b. 
sec. 48; Watson's Case, Tayl. Med. Jur. Actual Insanity is a Befence to a Crime, 
650; Simpson’s Case, Tayl. Med. Jur. 6^0. not a mitigating circumstance. Sage v. 

Mania a Potu is a species of insanity. State, 91 Ind. 141. 

State z». Hurley, Houst. Cr. Rep. (Del.) 28. 4 . Dacy v. People, 116 111 . 555; s. c,, 

** Fixed Fren^.” — While it is true that 4 West. Kep. 180. 
the voluntarily contracted and temporary 6. State v. Brown (Del.), Houst. Cr. 
madness produced by drunkenness is rather Rep. 539. 

an aggravation of, than an apology for, a-« 6. fii Texas, however, this is not the 
crime committed during that state, yet, rule. Leacher v. State, Tex. Ct, App. Nov* 
when an habitual and fixed frensy is pro- 1886. 

duced by drunkenness, the man is in the 7 . People v. O’Connell, 62 How, Pr, 
same condition as if it was contracted in- 1 (N. Y.) 436. 

voluntarily. United States v, Forbes,/ 8. State v, Erb, 74 Mo. 199; State v. 
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If one is of sane mind, he is responsible for his criminal act, 
even though his mental capacity be weak, or his intellect of an 
inferior order : the law recognizes no exemption from crime less 
than some degree of insanity or mental unsoundness. ^ And mere 
weakness of mind is not insanity, as the memory may be impaired, 
and still the mind be sound.^ Neither can immunity from crime 
be predicated upon a merely weak or low order of intellect, 
coupled with a sound mind,® One conscious that his act is wrong, 
and with sufficient power of mind to refrain from committing the 
offence, cannot claim exemption from punishment on the plea of 
insanity.** 

The law requires something more than occasional oddity or 
hypochondria to exempt the perpetrator of an offence from its 
punishment.® But permanent insanity, when clearly proved, 
excuses from all crimes, except such as are committed in lucid 
intervals.® So, permanent insanity produced by habitual intoxi- 
cation excuses criminal acts.*^ But it has been said that temporary 
insanity, or unconsciousness of what one is doing, occasioned by 
intoxication, is no excuse for crime.® 

To constitute insanity, there must be a disease which impairs 
or totally destroys either the understanding or the will, or both.® 
And if the accused was under such defect of reason from disease 
of mind as not to know the quality of the act he was doing, or 
was under such delusions as not to understand its nature, or not 
sufficiently conscious to discern that his act was criminal, or 
was led by an uncontrollable impulse, he is not responsible.*® 
But the detect must be such as to render the accused incapable of 
governing his actions at the time, and so controlling as not to be 
resisted, creating an overpowering impulse to do the act.** 


Kotovsky, 74 Mo. 347 j Rex v, Offord, 5 
Car, & P. i68. 

1. Wartena v. State, 105 Ind. 445; s. c., 
2 West. Rep, 757. 

3. People 7^ Hurley, 8 Cal. 390; Studstill 
V, State, 7 Ga. 3; Somers v. Pumphrey, 
24 Ind. 231 ; Lowden v. Lowden, 58 Ind. 
53 ^- 

S. Somers v. Pumphrey, 24 Ind. 231 ; 
Patterson v. People, 46 Barb. (N. Y.) 625; 
Wartena v. State, 105 Ind. 445; s. c., 2 
West. Rep. 757 ; Buswell, Insanity, If 8. 

4. Dunn v. People, 109 111, 63$. 

5. Hawe v. State, ii Neb, 537 ; s. c., 38 
Am. Rep. 375. 

6. I Kuss. Cr. (9th ed.) il, 12; i Bi&h. 
Cr. L. (6th ed.) sec. 375. 

7. State V. Robinson, 30 W. Va. 713; 
s. c., 43 Am. Rep. 799. 

8. State V. Thomas, Houst. Cr. Rep. 
(Del.) 511* Upstone People, 109 111. 
169. 

3. Bradley v. State, 3t Ind. 493. 

10 . People V. McDonell, 47 Cal. 134; 
Stevens v. State, 31 Ind, 483; State v. 


m 


Felter, 25 Iowa, 67 ; Smith v. Common- 
wealth, i Duv. (Ky.) 224 ; Kiiel 7*. Com* 
monwealth, 5 Bu.sh (Ky.), 362; Scott 
Commonwealth, 4 Met.* (Ky.) 227; Shan- 
nahan7^ Commonwealth, 8 Bush (Ky.),464 ; 
Commonwealth 7% Rogcis, 4S (7 

Mete.) 500*, s. c„ I Txad.C. (’. 94; Stater. 
Huting, zi Mo. 464; People 7*. Sprague, 2 
Parkei, Cr. R. (N. Y.) 43; Freeman v. 
People, 4 Denio (N. V.), 9; Common- 
wealth 7% Mof»ler, 4 Pa. St, 264 ; United 
States V. Holmes, i C'lill. C. C. 119; Reg. v. 
Law, 2 Post. & P'. 836; Reg. v. Davich, i 
Fost & F. 69 ; McNaghten’s Case, 10 Clark 
& F. 200 ; Reg. 7'. Oxford, 9 Carr, & P. 537 ; 
Rex V. Offord, 5 Carr. & P. 168; Reg. v. 
Higginson, i Carr. & K. 129. See also 1 
Russ. Cr. (9th ed.) 19; Rose, Cr. Ev. ^3. 

11. State 7/. Johnson, 40 Conn. 136; ffob- 
erts V. State, 3 Ga. 329 ; Spann 1^. State, 47 
5S3? * ween, C. L. Rep, ; 

Hopps V. People, 31 III 3853 Bradley p. 
State, 31 Ind. 492; Stevens State, 31 411a. 
485? otate V. Felter, 2$ Iowa, ^ } Simfh 
V. Commonwealth, 1 Dnv. (Ky.) 224; 



Responsibility. 


CRIMINAL LAW. 


Insanity. 


a. Test of Responsibility. — The test of responsibility for crime 
lies in the capacity or power of the person to commit the act ; 
and the inquiry is, whether the accused was capable of having, 
and did have, a criminal intent, and the capacity to distinguish 
between right and wrong in reference to the particular act 
charged.^ 

The test of responsibility where insanity is asserted, is the 
capacity to distinguish between right and wrong with respect to 
the act, and the absence of insane delusions respecting the same.® 
(i) K^iowledge of Right and Wrong. — If the accused knew 
what he was doing, and that the act was forbidden by law, and 
had power of mind enough to be conscious of what he was doing, 
he is responsible.® 

Scott v. Commonwealth, 4 Met. (Ky.) 227 ; Loeffner v. State, 10 Ohio St. 59S ; State v. 
Krielz/. Commonwealth, 5 Bush (Ky.), 365; Gardiner, Wiight (Ohio), 392; Blackbiiin 
Shannahan?'. Commonwealth,SBush(Ky.), v. State, 23 Ohio St. 146; Ortwein v. Com- 
464; United States v. Hewson, 7 Rep. 361 ; monweaUh, 76 Pa. St. 414; s. c., i Am. Ci. 
Commonwealth v, Rogeis, 48 Mass. (7 Rep. 283; Commonwealth Moslei, 4 Pa. 
Mete.) 500; s. c., I Lead. C. C. 94; In St. 264; Biownz/. Commonwealth, 78 Pa. St. 
re Forman, 54 Baib. (N. Y.) 274; People 122; Commonwealth v. Farkin, 2 Pa. L. J. 
V. Sprague, 2 Paik. Cr, Rep. (N. Y.) 43; 480; State v. Spencer, 21 N. J. L. (i Zab.) 
Commonwealth v. Schneider, 59 Pa, St. 196; Dove State, 3 Heisk. (Tenn.) 34S; s, 
328 ; Bitner v. Bitner, 65 Pa. St. 347 j Com- c., i Green, C. L. Rep. 760 ; Stuart v. State, 
raonwealth v. Hosier, 4 Pa. St. 267. i Baxter (Tenn.), 178; Williams v. State, 7 

1 . Life Ins. Co. v, Terry, 82 U. S. (15 Tex. App. 163; Webb v. State, 7 Tex. App. 
Wall.) 590; bk. 21, L. ed. 2365 United 607; s. c., 5 Tex. App. 596; Vance v. Corn- 
States V. McGlue, I Curt. C. C. i, 8; United monwealth, 2 Va. Cas. 132 ; Reg. v. Goode, 
States V. Clarke, 2 Cr. C. C. 15$ ; United 7 Ad. & E. 536; Rex v. Offord, 5 Carr. & 

States V. Shults, 6 McL. C. C. 121 ; Me- P. 168 j Reg. v. Oxford, 9 Carr. & P. 525; 

AUister v. State, 17 Ala. 434; People v. Reg. z'. Vaughan, 1 Cox, C. C. 80; Reg. 
McDonell, 47 Cal. 134 ; People v. Coffman, Barton, 3 Cox, C. C. 275 5 Re^. v. Layton, 4 
24 Cal. 230 ; State v. Richards, 39 Conn. Cox, C. C. 149; Reg. v. Higginson, l Carr. 
591; State V. Johnson, 40 Conn. 136; & K. 129; Reg. v. Stokes, 3 Carr. & K. 
Roberts v. State, 3 Ga. 310; Choice v. 185; Burrows^ Case, i Lewin, C. C. 238; 
State, 31 Ga. 424; Anderson v. State, 42 Hadfield’s Case, 27 How. St. Tr. 1282; 

Ga. 9j Humphreys v. State, 45 Ga. 190; Reg. 2/. Vyse, 3 Fost. & F.247. See also i 

Loyd z'. State, 45 Ga. 57; Westmoreland Hawk. ch. i, sec. 3; 4 Bl. Com. 24; Col- 
State, 45 Ga. 225; Hopps p. People, 31 111 . linson, Lun, 573; i Inst. 247 j i Russ. Cr. 
385; Fouts p. State, 4 Greene (lo'wa), 500; (9th ed ) 19; i Whart. Cr. L. (8th ed.) 34. 
State p. Porter, 34 Iowa, 131 ; s. c., 1 Green, 2 . Casey p. People, 31 Hun (N. Y.), 158 ; 
C. L. Rep. 241 ; Sa\vyer p. State, 35 Ind. People p. O’Connell, 02 How. Pr. (N. Y.) 
80; Smith z^. Commonwealth, i Duv. (Ky.) 436; Hart p. State, 14 Neb. 572; United 
224; Krielz^. Commonwealth, 5 Bush (Ky.), States p. Young, 25 Fed. Rep. 710. 

362; Bovardz/. State, 30 Miss. 600 ; State 3 . State p. Nixon, 32 Kans. 205. See 
V. Huting, 21 Mo. 464, 476; Commonwealth also Grissom p. State, 62 Mass. 167 ; State 
z/. Rogers, 48 Mass. (7 Mete.) 500; Common- p. Marter, 2 Ala. 43 ; State p. Brinyear, 5 
wealth p. Heath, 77 Mass, (ii Gray) 303; Ala. 241 ; McAllister State, 17 Ala. 434; 
State z/. Lawrence, 57 Me. 574; Walkers. People z/. McDonell, 47 Cal. 134; People 
People, 88 N. Y. Si ; Reg. zv Higginson, i p. Hobson, 17 Cal. 424; State v. West, 
Car. & K. 129; Freeman z/. People, 4 Denio Houst. Cr. Rep. (Del.) 371; Roberts p. 
(N. Y.), 9; Willis z/. People, 33 N. Y. 715, State, 3 Ga. 310; State p. Pagels, 92 Mo. 
719; Am. Seam. Soc. z'. Hopper, 33 N. Y. 300; s. c., lo West. Rep, 2S8; State r. 
619; People p. Kleim, i Edm. Sel. Cas. Jones, 50 N. H. 369; Flanagan p. People, 
(N. Y.) 13; Flanagan p. People, 52 N. Y. 53 N. Y. 467; s, c., i Green, C. L. Rep. 
467; s. c., I Green, C. L. Rep. 377 ; People 377; Clark p. State, 12 Ohio, 483; State z/. 
V. Pine, 2 Barb. (N. Y.) 366; People v. Thompson, Wright (Ohio), 617; Brown p. 
Sprague, 2 Park. Cr. R, (N. Y.) 43; State Commonwealth, 78 Pa. St. 122; United 
p. Pike, 49 N. H. 399; Boardman p. Wood- States p. Holmes, i Cliff. C. C* 120; Keg. 
map* 47 N. H. 120; State p. Tones, S® s'. Barton, 3 Cox, C. C. 275; Reg. z^. Stokes, 
N. H. 369; Jones p. State, ii N. H. 269; 3 Carr. & K. 185; Rexz^, Offorq, 5 Carr. & 
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Insanity must have been such as to prevent the accused to dis- 
tinguish between the right and wrong of the particular act/ 
although he suffers from mental aberration as to other matters/ 
One conscious that his act is wrong, and with sufficient power 
of mind to refrain from committing it, cannot claim exemption 
from punishment on the plea of insanity/ And the question of 
capacity to know good from evil is one of fact for the jury/ 

b. Irresistible Impulse. — The circumstance of a person having- 
acted under an irresistible influence in the commission of a crime 

1 ^. i68 : Lord Ferrer’s Case, lO How. St. nity from punishment for an act declared 


Tr. 947; Reg. v. Vamplew, 3 Rost. & F. 
520. 

In Georgia. — If defendant could dis- 
tinguish between right and wrong, in the 
act charged, he is responsible, though he 
suffers from mental aberration as to other 
matters. United States v, Ridgway, 31 
Fed. Rep, 144. 

In Kansas. — In State v, Mowry, 37 Kan. ; 
s, c., 15 Pac. Rep. 282, the defendant in- 
terposed the defence of insanity to the 
charge of murder in the first degree ; and 
on the trial the court charged substantially 
tlmt the test of the defendant’s responsi- 
bility was whethei, at the time of the 
homicide, he had capacity and reason suf- 
cient to enable him to distinguish between 
right and wrong as to the particular act he 
was doing, and had power to know that the 
act was wrong and criminal, and would sub- 
ject him to punishment. This "wa-s held to 
be a proper instruction. 

In the course of the opinion in this case, 
the court say, There is an objection made 
to an instruction wherein the court states 
the ie&t of responsibility in a prosecution 
where insanity is asserted as a defence. 
The court directed the jury that *if he 
was laboring under such a defect of rea- 
son from disease of the mind as not to 
know the nature and quality of the act he 
was doing; or, if he did know it, that 
he did not know that he was doing wrong, 
— then the law does not hold him respon- 
sible for his act. On the other hand, if 
he was capable of understanding what he 
was doing, and had the power to know 
that his act was wrong, then the law will 
hold him criminally responsible for it. . . , 
If this power of discrimination exists, he 
will not be exempted from punishment be- 
cause he may be a person of weak intellect, 
or one whose moral perceptions are blunted 
or illy developed, or because his mind may 
be depressed or distracted from brooding 
over misfortunes or disappointments, or be- 
cause he may be wrought up to the most in- 
tense mental excitement from sentiments of, 
jealousjjr, anger, or revenge. . . . The law 
recognizes no form of insanity, although 
the mental faculties be disordered or 
deranged, which will furnish one immui* 


by law to be cnminai, so long as the person 
committing the act had the capacity to 
know what he was doing, and the power 
to know that his act was wrong,’ We 
think the court stated the coircct rule oi 
responsibility where insanity is asserted a*> 
a defence. The ‘right and wrong lest’ 
wras approved by this couit in State v. 
Nixon, 32 Kan. 205. It is thcie said that 
‘where a person, at the time of the com- 
mission of an alleged crime, has sutfidcnt 
mental capacity to understand the nature 
and quality of the paiticular act or acts 
constituting the crime, and the mental 
capacity to know^ w^hether they arc right 
or wrong, he is generally responsible if he 
commits such act or acts, whatever may be 
his capacity in other particulars; but, if 
he does not possess this degree of capacity, 
then he is not so responsible.’ This test 
has received the almost universal sanction 
of the courts of this country. Lawson, 
Insan. 231-270.” 

In Missouri. — The criterion of in.sanity 
is whether the accused knew at the time 
he committed the act that it wa.s wrong, 
and a violation of law. State tv I’agels, 92 
Mo. 300; s. c., 10 West. Rep, 288. 

1 . State T. Erb, 74 Mo. 199; State 
Kotovsky, 74 Mo, 247; Rex v. Offord, S 
Car. & ?. 168. 

2 , State t', Murray, 11 Or. 413; United 
States V. Ridgway, 31 Fed. Rep, 144, 

8. Dunn v. People, 109 111 . 635, 

4 . People Davis, i Wheel. Cr. Cas. 
(N. y.) 230; State v» Doherty, 2 Tenn. 79; 
People th Walker, 5 City Hall Rec. Jn. y.) 
137; People tu State, 5 City Hall Rec. 
(N. y.) 177 ; Reg. za Smith, i Cox, C. C. 
ado. 

In Hew Hampshire all teats of insanity 
as matters of law are rejected, and neither 
delusion, hallucination, nor knowledge of 
right and wrong, affords an indexible test 
of criminal responsibility; but all symptoms 
of disease, and its effect upon thelacuHies, 
are submitted to the jury, and the testi*» 
mony of non-expert witnesses is excluded. 
State Pike, 49 N. R 399 j State Tones, 
JO N. H. 369 s Roardman Woodinaiu47 
N. H. 120. See Sawyer State, 35 fod. 
80* 
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is no defence, if at the time he committed the act he knew he was 
doing wrong. ^ A mere uncontrollable impulse of the mind co- 
existing with the full possession of the reasoning powers, will not 
warrant an acquittal.^ And an irresistible impulse does not 
absolve the actor if, at the time, and in respect to the act, he 
could distinguish between right and wrong.^ Thus, where the 
defence of insanity was interposed by a defendant indicted for 
murder in the first degree, it was held that the omission to charge 
that, if the defendant knew the act to be wrong, but was driven 
to it by an irresistible impulse arising from an insane delusion, 
he would not be responsible, was not error.** 

c. Delusion, — A delusion which indicates a defect of sanity 
such as will relieve a person from criminal responsibility, is a 
delusion of the senses, or such as relates to facts or objects, — not 
mere wrong notions or impressions, or of a moral nature. The 
aberration must be mental, not moral, such as to affect the intel- 
lect of the individual.'® 

A party acting under the influence of an insane delusion, with 
a view of redressing or avenging some supposed grievance, or of 
producing some public benefit, is, nevertheless, punishable, if he 
knew, at the time, that he was acting contrary to law.® 

d, Temporaiy Insanity, — Where the intellectual power of a 

1 . Reg. V, Haynes, i Fost. & F. 666. thereby relieve him from all criminal re- 

2 , Reg. V, Barton, 3 Cox, C. C. 275. sponsimlity. Whenever a man understands 
8. People z'. Hoin, 62 Cal. 120; s. c., 45 the nature and character of an act, and 

Am. Rep. 641 ; Reg. v, Haynes, i Fost. & knows that it is wrong, it would seem that 
F. 666. he ought to be held legally responsible for 

4 , State?/. Mo wry, 37 Kan.; s. c., i5Pac. the commission of it, if, in fact, he does 
Rep. 282. commit it.’ In a very recent case the Su- 

mesistihle Impulse i Moral Insanity. — preme Court of Missouri considered the 
In the above case the court say, “ The de- refusal of the trial court to charge that, if 
fendant urges that the instruction is erro- the defendant obeyed an uncontrollable im- 
neous, because it excluded the theory of an pulse springing from an insane delusion, he 
irresistible impulse or moral insanity. This should be acquitted. The court repudiated ' 
question received the attention of the court, that doctrine, and JudgeSkerwood remarked, 
and was practically decided, in State v, Nix- in deciding the case, that *• it will be a sad 
on, 32 Kan. 205, although the question was day for this State when uncontrollable im- 
not fairly presented in that case. It is there pulse shall dictate a rule of action to our 
recognized as a dangerous doctrine, to sus- courts.’ State v, Pagels, 92 Mo. 300; s. c., 
tain which would jeopardize the interests 10 West. Rep. 288; 4 S. W. Rep, 931. It is 
of society and the security of life. Mr, true that a few of the courts have adopted 
yustke Valentine says that ‘it is possible thisprinciple,butbyfar the greater number « 
that an insane, uncontrollable impulse is have disapproved of it, and have adopted 
sometimes sufficient to destroy criminal the test which was given in the present 
capacity ; but this is possible only where case. Lawson, Insan. 270, 30S,” 
it destroys the power of the accused to Illinois and Delaware Doctrine. — It is 
comprehend rationally the nature, charac- held in Illinois and Delaware that to excuse 
ter, and consequences of the particular act crime it must appear that at the time of the 
or acts charged against him, and not where commission of the offence the accused was, 
the accused still has the power of knowing affected by an uncontrollable impulse, over- 
the character of the particular act or acts, ruling his reason and judgment. Dacy v, 
and that they are wrong.’ Farther along People, 116111.555; s.c.,4 West Rep. i8o; 
he says that * the law will hardly recognize State v, Pratt, floust. Cr, Rep. (Del.) 249. 
the theory that any uncontrollable impulse 6. Reg. v. Burton, 3 Fost. & F. 772. 
may so take possession of a man’s faculties 6, McNaghten’s Case, 10 Clark & F. 200 ; 

ana powers as to compel him to do what s. c., 8 Scott, N. R. 595; Reg. v. Higginson, 
he knows to be wrong and a crime, land 1 Car. & K. 1:3a 
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person to resist is for a time obliterated through an overwhelming 
violence of mental disease, he is n'ot a responsible moral agent ; 
but if he had power of mind enough to be conscious of what he 
was doing at the time, or if he could distinguish between right 
and wrong, he is responsible.^ 

A crime committed under the impulse of passion, anger, or 
jealousy, which may temporarily dethrone reason, cannot be ex- 
cused on the ground of insanity ; but adventitious insanity during 
the frenzy is entitled to the same indulgence as fixed insanity.^ 

e. Partial Insanity. — Where the mind is clouded or weakened, 
but without incapacitating the remembrance, the reasoning fac- 
ulties, or the judgment, it can excuse crime only where it deprives 
the party of his reason in regard to the act charged, and will not 
excuse where there was reason sufficient to distinguish between 
right and wrong as to the particular act.® 

One may be sane and insane at different times, and sane and 
responsible as to one subject, and insane and irresponsible as to 
another subject ; and such insanity will not save him from the 
consequences of his acts.** 

(1) Dementia. — Dementia is a derangement accompanied by a 
general enfeeblement of the faculties; and cither mania or de- 
mentia may be limited to particular subjects, and is an excuse 
only when it deprives of reason in regard to the act charged.® 

(2) Melancholia. — Melancholia is excessive and unwarranted 
fears and griefs. It does not excuse crime, unless it deprives the 
party of reason in regard to the act charged.® 

(3) Mania. — Mania is a mental derangement, which may be 
limited to particular objects. It is characterized by intellectual 
disturbance and emotional disorder of more or less intensity.^ 

(4) Mofwmdnia. — Monomania exists where the mind has im- 
bibed a single notion or delusion contrary to common experience, 


X. People z'. Best, ^9 Cal. 690; ITopps?^ 
People, 31 111 . 285 ; State v. Lawrence, 57 
Me. 574; Commonwealth v, Rogers, 48 
Mass. (7 Mete.) 500; State v. Shippey, 10 
Minn. 223; State v. Jones, 50 N. H. 369; 
People z/. Klein, i Edm.Sel.Cas. (N. Y.) 13; 
People V. Griffin, r Edm. Sel. Cas. (N. Y.) 
123; Commonwealth v. Hosier, 4 Pa. St. 
264 j Brown v. Commonwealth, 78 Pa. St. 
122; Bovardz/f State, 30 Miss. 000; Com- 
monwealth V. Stark, i Strob, (S. C.) 479; 
Thomas v. State, 40 Tex. 60; i Whart Cr. 
L. (8th ed.) § 43. 

2 , Guetig State, 63 Ind. 94; State z/. 
Strickley, 41 Iowa, 232; Bovard v. State, 
30 Miss. 600; Willis V. People, 32 
N. y. 715; Freeman v. People, 4 Demo 
(N. Y.), 9; Beverley's Case, 4 Coke, 
12^, 

8. State Lawrence, 57 Me. 745 Com- 
monwealth V. Rogers, ^ Maas. (7 Mete.) 
500; State Gut, 13 Minn. 341 j Bovardi w. 


State, 30 Miss. 600; State r. Hutmg,2i Mo. 
464; Commonwealth v. Moskr, 4 Pa. St. 
264; 1 Beck, Med, Jur. 729; i Hale, P. C. 
4x2. 

4 , State V. Gedcli*^, 42 Iowa, 264 ; State 
V. Mewherter, 46 Iowa, 88 ; Bovard v. State, 
Miss. 600; State Hating, 21 Mo. 464; 
Freeman People. 4 Denio (N. Y.), 9; Hall 
V. Unger, 2 Abb, C, C. 512 ; State T^ Gut* 
13 Minn, 341 5 Commonwealth v. Hosier, 4 
Pa. St. 204, 

d. State V. Lawrence, 57 Me, 74 ; Bovard 
V. State, 30 Mbs. 600; State v. Huting, 21 
Mo. 464; Commonwealth t\ Hosier, 4 Fa. 
St. 264. 

6. Bovard 2^. State, 20 Miss. 600; State 
V. Huting, 21 Mo. 464. 

r. Halle 
V. Clark, 3 

(8th ed) §§ 


Unger, 2 Abb. C* C. 512 j Dew 
Add. Ec. Rep. 79; Beck, Med 
Russ. Cr. (dh cd) 12 j i Bish. 
‘ ed-) S aSB I t Whart. Cr. D. 
4 h 47 - 
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terring others through his example ; ami (3) by depriving the 
guilty party of the power to do future mischief.* The right to 
punish, in a state of society, depends on the right of society to 
protect and preserve itself, even to the taking of life.® 

Among crimes of different natures, those should be most 
severely punished which arc most destructive to public safety and 
happiness.3 And the quantity of punishment must be such as is 
warranted by the laws of nature and society, ami such as ajipears 
to be best calculated to answer the ends of precaution against 
future offences ; ■* biit _exccs.sive fines sh.dl not be imposed, nor 
cruel and unusual punishments inflicted ; * .iiid n. sentence inflict- 
ing such punishments may be reversed on that ground,® or one 
which attempts to validate a punishment which would otherwise 
be illegal, because it is an ex fast fm to law ; ' hut fine and impris- 
onment are not cruel and umtsual punishment,® nor are disfran- 
chisement and forfeiture of citizenship,® neither are stripes in- 
flicted in the discretion of the court.*" 

Retrospective statutes awarding punishment are inoperative ; ** 
and every law which makes an act, innoteut before the law[ a 
crime, or aggravates a crime, and punisiies, 01 enhances the inin- 
ishment, or that provides for less evidence foi conviction, is ret- 
rospective and retroactive, and therefon' \oid. 

I. Jtmsdiction. — Jurisdiction to punish otlences exists at 
common law.^® 


1 . See 4 Bl. Com. n j Bccc. Cr. & Pun. 
ch. 12. 

2. See 4 Bl Com. ii } Bccc. Cr. & Pun. 
ch. 12. 

3 . See Becc. Cr, k Pun. ch. 6. 

4 . See 4 Bl Com. 12, 13. 

3 , See Const. U. S. A melt. art. H. 

This amendment a rebtiictioii <m the 

N atbnal Government jmwri 9 , 1! nt 

of the States. Barkct; v. People, 3 Cuvv. .Vt \\ n- 
(N. y.), (^6; s, c., 20 Johns». (N, Y.) 457; 10 . < .» 

Barron 7/. Mayor of Haltimoie, 32 U. S. (V.i } h) 
<7 Pet.) 243; bk. 7, ed. 672; Pet\tMi 
Commonwealth, 73 U. S. (5 Wall) 
bk. 17, L.ed. 608; James* v*. Cdmmtnu\e.ilih, 

«2 Sere. & R, (Pa.) 220; United States 7% 
Cruikshank, 92 U, S. {2 Olto) ^2; bh. 2?, 

L. ed. 588 } s. c., i Woods*, C, C. 308. 

Miclugan Doctrine. — Where, at the 
worst, the offence was merely an assault, 
how the larger crime hhould be quaJifud 
need not be considered; ai^d where, umlei 
the conviction and impri.sonment, defend- 
ant had already suffered punishment gieatei 
than for a common assawit, he should not 
be subjected to farther pimishmcnt Peo- 
ple z/. Ross (Mich.), 9 West. Rep. 555, 

6. State p. Driver, 78 K, C. 421. 

7 . In re Murphy, i Woolw. C. C. 141. 

8. Ligan v. State, 3 Heisk. (Tenn.) 159, 

And see Turmpseed State, 6 Ala. m ; 

State Adams, i Brev. {S. C.) L 279. 


1 liH'r MMis lus bun ht Id n<»t cxtrssive 
for arsiiii, •— ? stau*, 17 (la. 1^2,—. 
and a fuu* 01 df*ilftis, oi ton davV iin- 
prlsonmont.iutt nnusnal Un — Wil- 

bam** |<\. App. 1 17; — hut a 

UnUumr *4 tiu wtaptin as pan f>t the 
}Hn.tb\ is mii tniNijimiMnal {.< athoivuMid 
Stall , 0 ’r< s, App. 24 
9 , Ibitni V Unix, j Suiith tPa.), 112. 
•»m Ml, 2S lull V??* 

r \V\att, h K.mtl 
. .Ni Vhhuloo . ('nmmou- 

\u I lib, 2 V.t ( .K. it7, tintiluns r. Math- 

<MUj, |,i How (\. V.) Pi (p. 

IS. Si< f Wltaii ( i 1 . jSth t'd ) . 20. 

18 . < dilu Pull, ; s. Dali.) 386; 
Ilk I, !. eil, OjN, Mihlui P<ok, C* ( I. 
C < . Sft ( uininun*sr,stau *4 Missoni i, 71 
W S. li Wall ) 277; bk. 17, I., od. mii 
shoplu id V P« fipir, 21; X. V. .(Ofi; Dapu rc 
p United hfau s.S| U, S. (17 Wail) h)i ; 
bk. 2t, I nl. (toi*; (lirprnur v, Pennsyl- 
vania, vH i • (17 How.) 456; bk. 15, L. 

ed. 127; Mattel ot Dorsev, 7 Port. (Ala.) 

i i#ut f, .State, 76 U. S, pj W all) 35 ; bk. 
19, b. ed. J7fr, U. S. 2 Sumii.C. 

C. 101 j Dickmmm r\ Dickinson, 3 Murph. 
fX, <%) L. 327; Wilson P, Ohio, etc., H. R. 
Co., 64 111542; Fakonerr^Campbcll® McL. 

if!. I* f ISif * l M.* 
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discretion of Courts etc. 


2. Ptmishment in either of Two Cotmties. — Where a crime is 
composed of several elements, and a material one exists in either 
of two counties, the courts of either county may, under statutory 
regulation to that effect, rightfully take jurisdiction of the entire 
crime. ^ 

3. Discretion of the Court. — Punishment for crime is, and ought 
to be, largely in the discretion of the court ; ® but the discretion 
given to the court in some cases to assess a lighter punishment, 
does not reduce the grade of the offence.^ 

Where the law gives the court a discretion in awarding punish- 
ment, they will look at any evidence proper to influence a judicious 
mind.'*’ 

When a party is convicted, and sentenced to pay a fine, it is 
within the discretion of the court to order his imprisonment till 

•u. People, 26 111 . T73; State v. Bennett, 14 This power is often necessary in order 
Iowa, 479; State v. Underwood, 49 Me. to prevent an absolute failure of justice; 
i8i ; Cummings v. State, i Harr. & J. (Md.) nor is its existence doubtful, for it has e\er 
340; Commonwealth v. Andrews, 2 Mass, been the law, illustrated and declared by a 
14; Commonwealth v. Holder, 75 Mass, great number of cases, that a crime cdm- 
(9 Gray) 7 ; Watson v. State, 36 Miss. 593 ; mitted partly in one jurisdiction, and partly 
State V. Williams, 35 Mo. 229 ; People v. in another, may be punished in either juris- 
Williams, 24 Mich. 156; State v. Newman, diction, i Hale, P, C. 430, 431, 615, 617 ; 

9 Nev. 48; Hamilton v. State, ii Ohio, Regina z/. Michael, 9 Car. & P. 356 ; People 
435 ; Stanley v. State, 24 Ohio St. 166; z/. Adams, 3 Den. (N. Y.) 207; Buhver’s 
State V. Johnson, 2 Oreg, 115; State v. Case, 7 Coke, 28 Rex z/. Burdett, 4 B. & 
Brown, i Hayw. (N. C.) 100. That it does Aid. 175; Commonwealth v. Andrews, 2 
not exist without a statutory provision, see Mass. 14; Commonwealth v. Holder, 75 
Simmons v. Commonwealth, 5 Binn. (Ky.) Mass. (9 Gray) 7; Simmons v. Common- 
619; State V. Rennels, 14 La. An. 278; wealth, 5 Binn. (Pa.) 619; Simpson v. 
People V. Gardner, 2 Johns. (N. Y.) 477; State, 4 Humph. (Tenn.) 461; Beal v. 
People z'. Schenck, 2 Johns. (N. Y.) 479; State, 15 Ind. 378; Archer v. State, 106 
State V. LaBlanche, 2 Brown (Pa.), 8. If an Ind. 426 ; s. c., 4 West. Rep. 726. 
offence be created by law, and before pros- 2 . Malory v. State, 56 Ga. 545 ; Miller 
ecution the law is repealed, it cannot be v. State, 58 Ga, 200. 

punished, unless a reservation of jurisdic- Sentencing an Infant. — As in senten- 
lion is provided for in the repealing act. cing an infant to be executed or impris- 
Anonymous, i Wash. C. C. 84. oned for a felony. Creed v. People, 81 

1 . Archer v. State, 106 Ind 426; s. c., 111 . 565; Monoughan v. People, 24 111 . 
4 West. Rep. 726. 341. 

There is, perhaps, some diversity of 3 , See Nettles v. State, 58 Ala. 26S ; 
opinion as to whether a statute is constitu- People v. Haun, 44 Cal. 96 ; Johnston v. 
tional which provides for the punishment State, 7 Mo. 183 ; Ingram v. State, 7 Mo. 
of a crime in. a county where no material 293 ; State v. Joiner, 19 Mo. 324; State v. 
pan of the crime was committed ; but even Murdock, 9 Mo. 730. 
upon this question the very decided weight 4 . Morton v. Princeton, 18 111 . 383 ; 
of authority is that the legislature may State v. Townsend, 2 Harr. (Del.) 543; 
provide for the punishment of the crime Wilson v. The Mary, Gilp. U. S. D. C. 31 ; 
in either of the two counties where any State v. Smith, 2 Bay (S. C.), L. 62 ; Rob- 
part of the crime is committed. Tippins bins v. State, 20 Ala. 36 ; Sarah v. State, 
V. State, 14 Ga. 422; Steerman v. State, 18 Ark. 114; People v. Cochran, 2 Johns- 

10 Mo. 503 ; State v. Pauley, 12 Wis. 537 ; (N. Y.) Cas. 73 ; Rex v. Mahon, 4 Ad. & 

Commonwealth zf. Parker, 19 Mass. (2 E. 575 ; Rex v. Lynn, 2 T. R. 733 ; Rex v. 
Pick.) 258; Tyler v. People, 8 Mich. 320; Grey, 2 Keny. 307 ; Rex z/. Turner, i Strange, 
Commonwealth v, Macloon, loi Mass, i ; 139 ; Rex v. Burdette, 4 Barn, & Aid. 314 ; 
State V. Johnson, 38 Ark. 568; Hanks v. Rex v. Sharpness, i T. R. 228; Rex v. 
State, 13 Texas App. 289; Ham v. State, Withers, 3 T, R. 428; Rex v. Williams, 
4 Texas App. 645; Ex parti Rogers, 10 Lofft. 760; Rexz/. Pinkerton, z East, 357; 
Texas App. 655; Adams v. People, i N.Y. Rex v. Mawbey, 6 T. R. 619 ; Rex v. Cox, 
173; Archer v. State, to6 Ind. 426; s. c., 4 Car. & P. 538; Rex v. Esop, 7 Car. & 
4 West. Rep. 726. P. 456. 
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the fine is paid.^ The prisoner is entitled tn a ciedit for each day 
he may remain in prison, and may at any tnne ji.ij the sum re* 
maining due, and claim his discharge.* 

The question as to what punishment is geneially within the 
limits of the law, is for the judicial discretion.” Aceessoiu s after 
the fact of the crime of murder may he punished In tine and 
imprisonment at discretion;® and though ait agent caumit 
excuse himself from liability because the act vv.is ilune in the 
course of his agency, yet that fact may he cunsiiieied in fusing 
the punishment.* 

In some States the statute direct.s that the jury shall asses-s the 
punishment,® and in others a division of the responsibility between 
the court and the jury is provided for.® In Sl.itt s where it is 
competent for the jury to fix the punishment, the statute must be 
followed.’ 

In construing penal statutes, the reasuiiahle sense tiesigned 
by the legislature must be applied.® Restiictive and punitive 
clauses are to be construed favorably to the acc used,® ,iiul matters 
of doubt are to be resolved in favor of life ami hheity 

If an attempt, with a felonious intent, is a matter of aggrava- 
tion, the punishment is not other or aiiditional, hut only .severer 


1 . JSx parte Jackson, 96 U. S* (6 Otto) 
727 ; bk. 24, L. ed 877 ; People v. Mark- 
ham, 7 Cal. 208 } Ex parte Kelley, 28 

^ 1 United States v, Muiidel, 6 Calk (Va.) 

Tully e*. Commonwealth, 13 Bush 
(Ky.), 142. 

4 State V, Bell, 5 Poit. (Ala.) 365. 

5 . Me Whirl’s Case, 3 Gratt (Va.) 51)1; 
Cook V, United States, i Greene (Iowa), 
56; State V, Douglass, i Oicene (Iowa), 
550; Commonwealth v. Frjc, ! Va. Cas. 
19; Doty V. State, 6 BUckf. (Ind.) 529; 
Dias V. State, 7 Blackf. (Ind.) 20; Leech ?c 
•Waugh, 24 III. 22S; Mot ton Princeton, 
18 ni. 383; O’Hcrrm?/. Slate, 14 Ind. 420; 
Eivine v. Commonwealth, 5 Dana (Ky.), 
216 j Nemo V, ComnionwcaUh, 2 (Jralt, 
(Va.) 558; Chesley v. Brown, 2 Fairf, 
(Me.) 143; Blcvingb People, 2 III. 172? 
State «*, Bean, 21 Mo. 2(59; Fooxe 7c State, 
7 Mo. 502 j Hawkins r*. State, 3 Stewail 
& Porter (Ala.), 63; Rice State, 7 IiuU 
333 - 

la Cmss Kondoide, in several* of the 
States it is incuml>ent on the jury to de*^ig- 
nate the punishment, Walston v. State, 
54 Ga. 242. See Buster v* State, 42 Tex* 
3KJ People V. Welch, 40 Cal. !74. 

Cook w. United States, i Greene 
(Iowa), 56 j State McQuaig, aa Mo. 
319; Berner v. State, as Indl 345; Moss p. 
tote, 42 Ala* 546; Melton p. State, 45 Ala. 
36. 

t Walston w. State, S4 Osu 242. 


8 , rimul Slatis , st.iais r S. (8 
How,)4i;l»k. 12,1 t»l 0* M , I niiul StaUs 
r. Bt^WNtu, 32 I S I7 M it>|, 14 . S, L. 
«l (»4;, I inuti Stitts , (Miusd 
r. ('.200; Utnlgin.m t ruiphs/t Dt’iuo 
(X. Stat< r.tHikin, I link(N,<\) 

L. 12! *, 1 ht^ni.ts I . t niunnmv\ta)th. 2 I eigh 
(Va.), 74* ; Statu ?. hiaiHim, : Md. 3101 
State*. Siutth, V' •^**^** 1 a\U»r, 

2 MtC. (S ( l i t *«it»«»Mmcalth ?. 

lUnightim, S Mass h;; . t*»<mtiiriinnealth 
r Whitm.U''h, 2J Ma'^s ! | Pn k t ,*3^ Stone 
Statt% 20 X I I (t Sj»tm i |o* t People 
r Mathct, \ Wtm! tS \ ) 2*0; s. i., ar 
Am Ihu i;.*, Lioph ; IhnnisHt, 15 
Wtnd. f.N , t oinmnnuialth r. 

King, I Wlidit. (la) 4|H; Ktsmi ( om* 
monwtalth, 3 h* H ( p,i j .*07 1 Angel 
?*, (kimtnnnwtMlflu 2 \ a. t 228. 

8, Unikd StaUs t llemp«tt. 

<*. 4»;7, l*n»trd States a 

Story, ('. ( , 202: ( aijnnttr 1. People, 8 
Baili, (K \ Slate 7 Sitjihenison, a 

Bail. (.S. t ' 1 1 ., 5 5 1 i Stale t , Jaeger , 6 \ Mo. 
4031 Gommtitmiahh r. Maftin, 17 Mass* 
359! Waimr ?v C't>mmi*nweaith, 1 Psu St. 
154; Hamlolph v* State, 9 Tex. 531, See 
People ?», Solo, 49i*al 67 } Commonwegjth 
f/. !>atm, 12 lliHh CKy.l, 240. 

iO# United States tk Wiltberger, 18 U? S« 
" W’heai) 76} bk. 5, L. ed. 37? UitiiaNl 
U. S. (a ^ 


rtates v. Sheldon, 15 

m; bk. 4, I- «d. mi 
Ciajion, a Dill. C. C. ti 
V. Morrli, 39 D. H. (14 
«d‘S43' 


WbMt) 
United Stttei «■ 
Unta “ 
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in degree ; ^ but punishment for attempts should be less than for 
the consummated offence.* 

Changes in the punishment prescribed by a statute, subsequent 
to the commission of an offence, have no application to such 
offence.® 

4. Co 7 tsequences of Convictioft. — Persons convicted of felony are 
thereafter incompetent as witnesses in court proceedings,^ even 
though the judgment against them be erroneous, until it is vacated,® 
if the prosecution was by a tribunal having jurisdiction;® but 
whether a foreign judgment operates to disqualify a person as a 
witness, depends on the statute of the State where the convicted 
party offers himself as a witness.*^ The following crimes have 
been held infamous, and conviction thereof sufficient to disqualify 
a person as a witness : larceny,® or knowingly receiving stolen 
goods,® forgery,^® perjury,^^ subornation of perjury,'* suppressing 
testimony by bribery or conspiracy,'® and all the crimes which 
create a violent presumption against the truthfulness of a party 
under oath ; but the disqualification does not arise till judgment 
has been rendered against the convicted party.'® So, a party 
attainted of an infamous crime is disqualified to act as a juror.'® 

a, Disfrafichisement — Disfranchisement and forfeiture of citi- 
zenship is not a cruel or unusual punishment.'*^ A conviction for 
felony in some States works a forfeiture of office, and of the 


1. Simpson v. State, 59 Ala, i j Beasley 6. Commonwealth v. Keith, 49 Mass. (8 
V. State, 18 Ala. 535 ; Meredith v. State, Met.) 531. 

60 Ala. } Norman v. State, 24 Miss. 54. 6. Cooke v. Maxwell, 2 Stark. 183. 

See 2 Arch. C. Pr. 285. 7 . Kirschner v. State, 9 Wis. 140. 

2 , See I Whart. Cr. L. (8th ed.) sec. 8. State v, Gardner, i Root (Conn.), 485. 

200. 9 . Commonwealth v. Rogers, 48 Mass. 

8. Hartung v. People, 22 N. Y. 95. See (7 Met.) 500. But see Commonwealth v. 
Shepherd v. People, 25 N. Y. 406; Ratzky Murphy, 3 Pa. L. J. 290. 

V, People, 29 N. Y, 124; Kuckler v. People, 10 . Poage v. State, 3 Ohio St. 229; State 
5 Park, Cr. R. (N. Y.) 212 j Miles State, v. Candler, 3 Hawks (N. C.), L. 393; Rex 
40 Ala. 39; Moore w. State, 40 Ala. 49; v, Davis, 5 Mod. 74. See 2 East, P. C. 
Stephens v. State, 40 Ala. 67; Miller v. 1003. 

State, 40 Ala. 54. 11 . Howard v, Shipley, 4 East, 180; 

In South Carolina, it has been undecided Anonymous, 3 Salk. 15^; Rex v. Teal, ii 
whether the substitution of a less penalty East, 307. See i Greenl. Ev. sec. 373. 
than death, without the repeal of so much 12 . In re Sawyer, 2 Gale & D. 141 ; Mx 
of an act as declares the offence to be a parte Hannan, 6 Jur, 669. 
felony, reduces the crime to a misdemeanor. 18 . Rex v, Priddle, i Leach, 442 ; Bushel 
State V, Rowe, 8 Rich. (S. C.) L. 17. And v, Barrett, i Ryan & M. 434. 
see State w, Williams, 2 Rich. ( S. C.) L. 418 ; 14 . Utley ». Merrick ,52 Mass. (l i Mete ) 

State V, Rohfrisch, 12 La. An. 382 ; Barker 302, 

V. Commonwealth, 2 Va. Cas. 122; State v, 15 . Skinner v. Perot, i Ashm. (Pa.) 57; 
Dewer, 65 N. C. 578; Berber z'. State, 7 U. S. v, Dickenson, 2 McL. C. C. 325; 
Tex. Strong v. State, i Blackf. (Ind.) People v. Whipple, 9 Cow. (N. Y.) 707 j 
193; State Willis, 66 Mo. 131. Gibbs v, Osborn, 2 Wend. (N. Y.) 555; 

4 . People V. Whipple, 9 Cow. (N. Y.) State v, Valentine, 7 Ired. (N. C.) L. 225; 

707; Commonwealth p. Green, 17 Mass. Dawley w. State, 4 Ind. 128; Barber p. 

SX5; U. S. p. Brockius, 3 Wash. C. C. 99; Gingell, 3 Esp. 60; Fitch v. Smalbrook, T. 

Schuylkill p, Copley, 17 Smith (Pa.), 386. Raym. 32; Lee w. Gansel, i Cowp, i? s. c., 
See State v. Hartson, 63 N. C. 294; fog. Lottt. 374; Rex v* Castell, 8 East, 77. 
p. Alternum, i Gale & D. 261 ; Reg. ». 16 . Desty’s Am. Cr. Law, p. 127. 

Webb, II Cox, C. C. 133 j i Greenl. Ev. 17 . Huber Reily, 3 Smith (Pa.), 112. 
sec. 372, See Wilson p* State, 28 Ind. 393I 
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capacity to hold office ; ' but_ the usual punishment for felony is 
imprisonment in the State prison.® 

5. Adjustment of Punishmeut.—'N\\c.\-\ an offence is committed 
ao-ainst two sovereignties, the first prosecuting llie offeiu e ab.snrbs 
itt and its punishment is a bar to a prosecution by the other ; ® but 
when the offence is partly against one, and partly against the other, 
the sentence of one is to be taken into account in adjusting the 
sentence of the other.^ In adjusting the sentence, the grade of 
the offence will be taken into consideration, and an adequate jiun- 
ishment imposed, allowing for what has been inflict ed by the other 
jurisdiction.® 

6. Increased PunishmeHt — Increased puni.shmenl may be inv 
posed for a subsequent offence.® This will not be imtling the 
party twice in jeopardy, nor is it puni.shment for the fust oiftmee.'* 
But laws imposing several penalties cannot be a[tplied letrospec- 
tively; and doubtful questions as to the severity ol tlu* pen.dly 
are to be determined in favor of the accused and wheie the 
severer penalty has been abolished by statute, it cannot he 
imposed.® 

7. Discipline. — A convict can be punished only according to 
law; and for any excessive or violent puni.shment, those in charge 
are liable.^® 

1 . Commonwealth v. Fugate, 2 Leigh (Pa,) Lfuig x\ IVx. 6; /Tjc 

(Va.), 724 j State v. Carson, 27 Ark. 469; /«;•/<* Ouikui./, 4 Cal. Kosst. Rilcv, 
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8. Bonds to keep the Peace, — In all cases of misdemeanor, the 
court in its discretion may require, as a part of the sentence, 
that the defendant give bonds to keep the peace and be of good 
behavior.^ 

9. Fine a 7 id Imprisonment, — Fine and imprisonment is the 
ordinary common-law punishment for misdemeanors,® or cases 
where the statute is silent as to the punishment.® If the statute 
provides for both fine and imprisonment, both must be awarded ; ^ 
but if fine or imprisonment, only one can be imposed : ® yet, where 
a party is subject to two distinct punishments, he cannot object 
that only one was inflicted.® 

If a statute imposes a specific fine, a judgment for a less amount 
than that specified in the statute will be reversed.'^ 

Till judgment is entered, the sentence may be modified.® 

10. For Distinct Offences, — Where a party is convicted of tvvo' 
crimes carved out of one transaction, that fact ought to be con- 
sidered in fixing the measure of his punishment.® One person 
may be liable for two distinct offences committed in the same 
act, as selling liquor, and keeping open on Sunday ; so, one and 
the same act may be punishable as a crime under the general law 
of the State, and also as a violation of a city ordinance but 
where a person has been indicted for distinct offences, and sen- 
tenced on some of the counts, he cannot, at a subsequent term, be 
sentenced anew upon another count,*® 

11. yoint Conviction, — When two persons are jointly indicted 
and convicted of an offence, the sentence against them is several, 
each to suffer the whole of the penalty provided by law.^® Each 
one who contributes to the crime is guilty, as though it was done 
by his own hands.*^ If the offence is punishable by imprison- 
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ment for an additional term, such as will pay costs, ' tlic sentence 
of each should be for such a term as will pay half the costs. 

12. Separate — Punishment for crime does not 

begin until after the criminal has been convicted and sentenced.* 
When a prisoner is convicted of a second offence, the judgment 
may direct that each succeeding period of iinpiisonment shall 
commence on the termination of the period next iireceding,* as in 
case of pardon, or reversal of the sentence on writ of error.* 

13. Punishment of Accessories. — If a slalute .says nothing of 
accessories when it makes an act a felony, the punishment e.xtcnds 
to an accessory as much as to the principal, unless there is an 
express provision to the contrary.® So far as punislimeiit is con- 
cerned, there is no difference between accessories before the fact 
and aiders and abettors at the fact.® 

14. Capital Punishment. — Following the common law, death is 
the award of the law for any statute felony, miless the statute 
specially directs otherwise.’ 

The day for the e.xecution of the .sentence need, not he inserted 
in the judgment.® It may be in the warrant ;® hut if in the judg- 
ment, and the sheriff dies, or the prisoner temporarily escapes, 
the court may direct the e.xecution of the sentence on a day sub- 
sequent to that named in the judgment.*® 
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L Detotioa. — Criminal procedure maybe properly defined as 
^ne method pointed out by law for the apprehension, trial, or 
prosecution,” and fixing the punishment, of those persons who 
ave broken or violated, or are supposed to have broken or violated^ 
tne laws prescribed for the regulation of the conduct of the people 
01 the community, and who have thereby laid themselves liable to 
fine or imprisonment, or both. 

n. Modes of origmal^ Process. — There are two modes of origi- 
nating process, or instituting a prosecution, against a person known 
or suspected to be guilty of the commission of a criminal act. 
(I) by a complaint made before a magistrate who is authorized to. 
arrest the person charged with, or suspected of, having committed 
any crime, for the purpose of examining into the truth of the 
Charge, and inflicting upon him the punishment prescribed by law,, 
it the case be within the jurisdiction of such e^Samining magis- 
rate, and of holding him to bail, or sending him to prison, to- 
answer to a higher tribunal where the offence is not within his. 
cognizance ; (2) by a complaint made directly to the grand jury,. 

charged with the duty of prosecuting all offences,, 
ana the hnding of an indictment or the filing of an information,, 
upon either of which process issues, and the arrest and trial of the 
person accused follow. 

i.Prelimmary Examination. — a. — When an arrest* 

a.s ^ een made,^ the accused should be taken before a magistrate or 
magistrates with all reasonable speed. But when arrested on sus- 


1 . As to warrant, see that title, i Am. & 
Eng. Encyc. of L. 730. 

^ ^ Hagistrate to secure 
an order from the prosecuting attorney be- 
fore .issuing process in criminal cases, as 

; a, does 


2. The magistrates here referred to are 
those officers of the law who answer to 
those who in England are known as justices 
of the peace, Washb. Man. Cr. L. 104. 
This office was created as early as the 
^atute of L Edw, III, c. 16. See Com, 


provided bVHow. Stat. § 7135 

nrSecution 0/ ® Burn. Just.; 15 

^ the American States. — In most, if not 
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The magistrate then asks the accused whether he desires to call 
any witnesses. If he does, the magistrate, in the presence of the 
accused, takes their statement, on oath or affirmation, whether 
such statement is given on examination, for they may be submitted 
to both. These statements, in the same way as those of the 
prosecution, are read to, and signed by, the witnesses and by 
the magistrate. And the same rules apply to witnesses, both for 
the prosecution and for the defence (other than those merely to 
character), as to being bound over by recognizance to appear and 
give evidence at the trial. If a witness refuses to enter into 
such recognizance, he may be committed to prison until the trial. 
The recognizances, depositions, etc., are transmitted to the court 
in which the trial is to take place. 

(1) Adjournment of Examination. — If the investigation before 
the magistrate cannot be completed at a single hearing, he may 
from time to time remand the accused to jail for any period not 
exceeding eight days ; or may allow him his liberty in the interval 
upon his entering into recognizances, with or without sureties, for 
re-appearance.^ 

After the defendant has been examined for the offence, there is 
nothing in the statutes to prevent filing an information as soon as 
it is found convenient.^ 

c. Commitment and Discharge. — (i) Discharge. — If, when all the 
evidence against the accused has been heard, the magistrate does 
not think that it is sufficient to put the accused on his trial for an 
indictable offence, he is forthwith discharged. But if he thinks 
otherwise, or the evidence raises a strong or probable presumption 
against the accused, he commits him for trial, either at once send- 
ing him to jail so as to be forthcoming for trial, or admitting him 
to bail. Under certain circumstances a third course is open to 
the magistrate: he may dispose of the case and punish the 
offender himself. 

(2) Commitment for Trial. — It will be noticed that there are 
two forms of commitment to prison :® {ci) For safe keeping; ip) 
In execution either as an original punishment, or as a means of 

ing to allow defendant to withdraw a plea of exceeding ten days, and in the mean time 
not guilty, and to discharge the defendant require the accused to give recognizance 
for the reason of non-reading of the depo- for his appearance, if the offence is a bail- 
sitions, it apjpearing that defendant did not able one, and, if not, to commit him to 
at the examination object to the omission, prison. In Iowa, — Code 1873, § 4230, — 
People®, Gleason (Mich.), 6 West. Rep. 393. no examination can be adjourned for a 

1 . After the person charged with the longer period than thirty days. Under the 
commission of an offence has been arrested Michigan statute, — See Laws, 1871, § 7S52, 
and brought before a magistrate, for ex- — an adjournment may be made from time 
aminatiott or trial, the magistrate is allowed to time. See Hamilton v. People, 29 Mich, 
a reasonable time for this purpose before 176; Pardee v. Smith, 27 Mich. 43. 
making his final decision. In most of the 2 . People®. Mason (Mich,),6 West* Rep. 
States this matter is regulated by statute. 183. 

Thus, in Illinois — Rev. Stat. 1874, 402, 3 . For form of warrant of commitment 

§ 35 ^ — and in Massachusetts, Gen* Stat under N. Y. Rev. Stat. | 31, Code Crim, 
Mass. c. 170, § 17,— the magistrate may Proc. 721,725, see People v. Holmes, 41 
adjourn an examination for a period not Hun (N, Y.), 55. 

732 



Originating^ Process. 


CRIMINAL PROCEDURE. 


Indictment 


enforcing payment of a pecuniary fine, or of enforcing obedience 
to the sentence or order of a magistrate under the hand and seal 
of the officer committing, directed to the jailer, containing a con- 
cise statement of the cause of commitment.^ 

(3.) Imprisonme 7 it pending Trial. — The imprisonment pending 
trial is merely for safe custody, and not for punishment : there- 
fore, those imprisoned are treated with much less rigor than those 
who have been convicted.^ 

(4.) Baii ^ — Admitting to bail consists in the delivery (or bail- 
ment) of a person to his sureties, on their giving security (he also 
entering into his own recognizance) for his appearance at the time 
and place of trial, there to surrender and take his trial. In the 
mean time, he is allowed to be at large, being supposed to remain 
in their friendly custody. The bailability of offences is regulated 
by statute.** 

Under acts of Congress, bail must be taken upon all arrests in 
criminal cases, where the offence is not punishable by death ; and 
in capital cases, the person charged may be admitted by the 
Supreme Court, the circuit court, a justice of the Supreme Court, 
a circuit judge, or a judge of a district court.® 
m. Indictment. — An indictment is a plain, brief narrative of an 
offence committed by any person, and the necessary circumstances 
that concur to ascertain its fact and nature.® 

1 . The Statutory Eequirements in the food, clothing, etc., subject to examination, 
recitals of a commitment to the house of and the rules made by the visiting ma^is- 
correction, on conviction of several offences trates. In some places they have the option 
at the same time, as to fines and costs, must of employment, but are not compelled to 
be strictly followed ; and where the offence perform any hard labor ; and if they choose 
is not defined in the commitment, in the to be employed, and are acquitted, or no 
languageof the statute, the defendant will be bill is found against them, an allowance is 
discharged on habeas carpus. Re McLaugh- paid for the work. See Harris’s Cr. L. 
lin, 58 Vt. 136; s. c., 2 New Eng. Rep. 4S1. (Force’s ed.), c. iv. p. 253, 

A Commitment indorsed ujion the depo- 3 . Fora general discussion of the ques- 
sitions, and signed by the justice in the tioii of bail, see that title, 2 Am, & Eng. 
following form, viz., “ It appearing to me Encyc. of L. i, 

that the offence in the written depositions 4 . When an officer has the custody of a 
mentioned has been committed, and that prisoner charged with a bailable offence, it 
there is sufficient cause to believe the within is his duty to keep him until he has given 
named (giving name) guilty thereof, 1 order a good and sufficient bond for his appear- 
that he be held to answer to the same,” ance ; and if he accepts a bond which the 
etc., is in the language of sect. 872 of sureties sign on the express agreement and 
the Penal Code, and sufficient. People u. condition that the officer himself shall also 
McCurdy, 68 Cal. 576. sign it as a surety, but fails to do so, he is 

Mere Irregularities or informalities be- guilty of reprehensible conduct. King zu 
fore the committing magistrate, which do State, 81 Ala. 92. 
not deprive the defendant of any substantial 5 . United States Rev. Stat. 189. 

right, will not warrant the (Quashing of an * 6. Richardson v. State ’(Md.), 5 Cent, 
information. People 2^. Rodrigo, 69 Cal. 601. Rep. 765; Hale, P. C. 168. 

A Magistrate’s Certificate that the com- Harris says that an indictment is a 
plainant in a criminal prosecution was made written accusation of one or more persons 
on affirmation, implies that it was in the of a crime preferred to, and presented on 
form prescribed, and that the witness had oath by, a grand jury. It lies for all trea- 
conscientious scruples against taking an sons and felonies, for misprisions of either, 
oath. State z/. Adams, 78 Maine, 486 ; s. c., and for all misdemeanors of a public nature 
3 New Eng. Rep. 243. at common law. See 2 Hawk. c. 25, § 4. 

S. Thus, they may have sent to them If a statute prohibits a matter of a public 

733 



IndictmeiLt. 


CRIMINAL PROCEDURE. What Crimes prosecuted. 


I. What Crimes prosecuted by Indictment. — Any crime punish- 
able by death or imprisonment in the penitentiary can be prose- 
cuted by indictment only.^ And the legislature cannot authorize 
the institution of a criminal prosecution in any other mode.® But 
an indictment does not lie upon a statute which creates a new 
offence and prescribes a particular remedy.® 

Under the statutes in some States a prosecution for offences 
not capital are authorized to be by indictment, or information, in 
the discretion of the district attorney.^ 


grievance, or commands a matter of pub- 
lic convenience (such as the repairing of 
highways, or the like), all acts or omissions 
contrary to the prohibition or command of 
the statute, being misdemeanors at common 
law, are punishable by indictment if the 
statute specifies no other mode of proceed- 
ing. If the statute specifies a mode of 
proceeding different from that by indict- 
ment, then, if the matter was alreadv an 
indictable offence at common law, and the 
statute introduces merely a different mode 
of prosecution and punishment, the remedy 
is cumulative, and the prosecutor has still 
the option of proceeding by indictment at 
common law, or by the mode pointed out 
by the statute. Rex v. Robinson, 2 Burr. 
799. See Harris, Cr. L. (Force’s Ed.) 261. 

1 . Any Crime Punishable by Imprison- 
ment in the Penitentiary for more thp. one 
year is infamous within the meaning of 
the Fifth Amendment, and the prosecution 
must be by indictment. Parkinson v. U nited 
States, 12 r U. S. 281 ; bk. 30, L. ed. 959. 

Form of Prosecution. — 1 'he declaration 
of the Fifth Amendment, that “ no penson 
shall be held to answer for a capital or 
otherwise infamous crime, unless on a pre- 
sentment or indictment of a grand jury,” is 
jurisdictional ; and no court of the United 
States has authority to try a prisoner with- 
out indictment or presentment in such cases. 
parte Bain, 1 2 1 U- S. i ; bk.30, L. ed. 849. 

In M^tary Court,—- By the 66th and 
97th Articles of War, courts martial have 
jurisdiction to punish larceny when com- 
mitted by^ persons in the military service 
to the prejudice of good order and military 
discipline; and it was not intended that 
proceedings should be in technical forms 
of criminal proceedings founded on indict- 
ment.s. Re Esmond (D. C.), 3 Cent Rep. 520. 

2, State V. Kelm, 79 Mo. 515 ; State v. 
Briscoe, 80 Mo. 643 ; State v. Russell, 88 
M o. 648 ; s, C-, ^ West. Rep. 368. 

8. Rex Wright, i Burr. 543, 

Asportation of (foods. — Every asporta- 
tion constitutes a new ofifence. Thu.s, 
when pods are stolen in one county, and 
are taken by the thief into another county, 
he may be indicted and tried in such 
county. Such indictments are upheld, on 


the distinct ground that each asportation 
of stolen property from one county to 
another is a new or fresh theft. State v. 
Smith, 66 Mo. 61; State v. McGraw, 87 
Mo. 161 ; s. c,, 2 West. Hep. 448. 

4 . State V. Cole, 38 La. An. 843. 

An lufonaation cannot be prosecuted 
where defendant was arrested but was not 
indicted. State v. Boswell, 140 Ind. 541 ; 
s. c., 2 West. Rep. 726. Cited in Shular v. 
State, 10^ Ind. 289; s. c., 2 West. Rep. 805. 

Provisions in Illinois. — Under the Illi- 
nois statute, all offences cognizable in the 
county court must be prosecuted by infor- 
mation of the State’s attorney, the attorney- 
general, or some other person ; and whe*n 
presented by such other person, the county 
judge shall indorse thereon that there is 
probable cause for filing the same. Where 
the information was presented by the State’s 
attorney, and an affidavit accompanies the 
same, such affidavit does not make it the 
information of the affiant. Gallagher v. 
People, 120 111 . 179; s. c., 8 West. Rep. 
6S7. 111 . Rev. Stat. 343, § 182, 

XTniierthe Indiana rraetice the only in- 
stance in which a person may be tried on a 
criminal charge in a criminal or circuit 
court, upon an affidavit alone, is upon an 
appeal from a justice of the peace under 
Rev. Stat. 1881, § 1643. When complaint 
is made, and the person charged is taken 
before a justice of the peace. Rev. Stat. 
i88r, § 1836, requires that “such justice or 
jury, if they find the prisoner guilty of a 
misdemeanor, shall assess his punishment ; 
or, if in their opinion the punishment they 
are authorized to assess is not adequate to 
the offence, they may so find ; and in such 
case the justice'shall hold such prisoner to 
bail for his appearance before the proper 
court, or commit him to jail in default of 
such bail.” When a justice of the peace 
reaches the conclusion that he is not au- 
thorized to inflict adequate punishment, 
and accepts a recognizance from the pris- 
oner for his appearance before the proper 
court, the affidavit filed with him as a 
complaint has performed its office, and 
has no longer any force or effect as a 
pleading in the cause. While it is proper 
for him to file a transcript of his proceed* 
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It has been held that a State is not forbidden by the United 
States Constitution from prosecuting felonies by information ; ^ 
but prosecution by information is in derogation of the common 
law, and a departure from the general policy of law. Statutes 
providing therefor, being in opposition to a long-settled policy, 
must be strictly construed® 

2. Whai should contain, — An indictment, like every other 
document, should contain time, place, person, and circumstance, 
and must in all cases be sufficiently explicit to inform the person 
accused of the offence charged against him ; but it is not neces- 
sary that an indictment should state that it was presented by the 
grand jury, in the name and by the authority of the State.^ The 
essential parts of every indictment are the caption, the commence- 
ment, the statement, and the conclusion. 

a. Caption, — Where the caption of the indictment sets forth 
the State, parish and district, and contains an averment that the 
crime was committed in the State, parish and district aforesaid, 
it is sufficient.^ Where the county is omitted in the caption 

xngs, together with the original papers in 2 West. Rep. 726. Cited in Shular v. State, 
the cause, with the clerk, he is not required 105 Ind. 2S9,* s. c., 2 West. Rep. Soi, 
to do so ; and his failure does not affect 80^. 

the proceedings which may thereafter be 2. State t, Boswell, 104 Ind, 541 ; s. c., 
taken against 'the prisoner in the criminal 2 West. Rep. 72S; Brady’s Case, 3 Cr. L. 
or circuit court, which have no dependence Mag. 77. 

upon those had before the justice, who has ^ Mr. Wharton, in speaking of this subject 
discharged his duty when he files the recog- in a note appended to Brady’s Case, sufnxy 
nizance with the clerk of the court in which says, “The ordeal of a grand jury is a 
the prisoner is required to appear. Under proper one in all cases of serious crime, 
the recognizance, the prisoner charged is It is a terrible thing for a man to be put 
simply required to appear in the court on trial for an offence involving ignominy 
named in his recognizance, to answer such and contingent heavy punishment, I'he 
charge as may be preferred against him, e,xpense is heavy; the mere fact of being 
whether by indictment or affidavit and in- put on trial is a great discredit ; there is 
formation, as an original proceeding in that always a risk of an unjust conviction, 
court; and a further trial on the complaint Under these circumstances, the protection 
filed with the justice is erroneous, and a afforded by a grand jury is just, as well as 
motion in arrest of judgment for such politic.” 

error should be sustained. The fact that 3 . Holt v. State, 47 Ark. 196. 

the recognizance was entered into at the 4. Sale of liquors without liceuse. — 

request of the party charged before the State v, Crittenden, 38 La. An. 44S. 

Justice, and by agreement of the parties, In an indictment for being interested in 
IS immaterial. State v. Butler (Ind.), ii the sale of liquor without license, it is not 
West, Rep. S36; Hoover v. State, no Ind. necessary that the offence be stated in the 
350; s. c., 9 West. Rep. 86; Lindsey v. caption. It is sufficient to charge it in 
State, 73 Ind. 40. ' the body of the indictment. Williams v. 

Affidavit as Basis of Criminal Proceeding. State, 47 Ark. 230. 

— It was said, in the case of Byrne v. State, la ladiaua the Criminal Code makes the 
47 Ind. 120, that an information is a well- caption and upper marginal title for many 
recognized pleading in criminal prosecu- purposes a preliminary part of the indict- 
tion in courts of superior jurisdiction, but ment; and when the name of the State 
that an affidavit is not. there appears, it sufficiently indicates that 

In Texas, — An affidavit is an indis- the county is within the State. Anderson 
pensable prerequisite to the sufficiency of v. State, 104 Ind. 467 ; s. c., 2 West. Rep. 
an information to charge a misdemeanor, 341. 

and must appear as a part of the record on Bakota Doctrine. — A caption, “ In the 
appeal. Wadgymarz'. State, 2 1 Tex. App. District Court . . . having and exercising 
49 V the same jurisdiction in all such cases as is 

1 . State V, Boswell, 104 Ind, 541 ; s, c., vested in the circuit and district courts of 
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o£ an indictment, it may be amended, and the defect is not 
fatal. ^ 

b. Venue . — The venue must be properly laid; that is, the 
county or other division of the country from which the grand jury 
by whom the indictment was found came, must be set out. This 
is an index to the place where, in regular course, the trial is to 
be had.’* 

(i) Where laid. — The nature of the crime in some cases re- 
quires the place to be stated ; otherwise, the venue in the margin, 
that is, the county or other division, is taken as the venue for all 
facts in the indictment^ 

It is a general rule that a crime is to be tried in the place in 
which the criminal act is committed. It is not sufficient that part 
of such acts shall have been done in such place : it is the com* 
pleted act alone which gives jurisdiction.'* 

Where the names of the State and county are stated in the cap- 
tion of the indictment, and the county only is stated in the body 
of the indictment, the venue is sufficiently laid.® 

Where a crime is composed of several elements, and a material 
one exists in either one of two counties, the courts of either 
county may® rightfully take jurisdiction of the entire crime. 

If a material act, part of the crime, as an assault and battery, is 
performed in one county, and death results in another county, the 
place of the crime, according to the weight of authority, was held 
by the common law to be the county where the first material act 


the United States,” sufficient. United 
States V. Spaulding, 3 Dak. 85. 

Texas Practice. — Transcript showing, in 
the caption of the case, that the judge who 
tried the case presided by exchange with 
the regular judge of the district, sufficiently 
shows the lawful authority of the judge 
who presided. Wyers z/. 'State, 21 Tex. 
App. 448. 

1 . State Moore, 24 S. C. 150. 

See Harris’ Cr. L. (Force’s ed.) 262; 
State V. Quaite, 20 Mo, App, 4S5; s. c., 

West, Rep. 375; State v. Dawson, 90 
lo. 149; s. c., 6 West. Rep. 461. 

Venue as laid in the indictment must be 
shown in the lecord. Wells v. State (Tex,), 
October, 18S6. 

But the defendant cannot deny the juris- 
diction of a court to which he has caused 
the case to be removed, McBain v. Enloe, 
13 III. 76; Logston V. State, 3 Heisk. (Penn.) 
414; Hitt®/. Allen, 13 111 . 592; People v. 
Zane, 105 111 , 667 ; Goodhue v. People, 94 
37 * 

3 . The following are the most common 
cases in which a local description is re- 
quired: (i) burglary, (3) housebreaking, (3) 
stealing in a dwelling-house, (4) sacrilege, 
nuisances to highways, etc. Harris* 
Cr. L. 339. 


False Pretence. — In a prosecution for 
obtaining money or property by false pre- 
tences, the place where goods or money is 
obtained, without regard to where the rep- 
resentations were made, is the place where 
the party should be prosecuted, Hoge 
People, 117 111 . 35; s. c., 4 West, Rep. 197; 
State V, Wycoff, 31 N. f, L. (2 Vr.) 68 . 

4 t. State z'. Shaeffer, 80 Mo. 271 ; s, c., 5 
West, Rep. 465, 468. See also State v. 
Dennis, 80 hfo. 594; Norris v. State, 25, 
Ohio St. 217; People p. Sullv, 5 Park. Cr. 
R. (N. Y.) 142; State z/. Wycoff, 31 N. L 
L. (2 Vr.) 68. 

5 . State z'. Dawson, 90 Mo. 149; s. c., 6 
West. Rep. 461. 

An Information good upon its face, and 
regularly filed by the district attorney after 
an examination and commitment by a ma- 
gistrate, cannot be set aside on the ground 
that the offence was not committed in the 
county alleged in the information. Such 
an objection may be taken advantage of 
under a plea of not guilty, and is then a 
question for the jury to determine. Peo- 
ple V. Moore, 68 Cal. 500. 

6. Under Section 1580, Ind. Rev. Stat. 
xS8(, 

7 . Archer 7/. State, to6 Ind. 426 ; s* c.> 
4 West. Rep. 726, 728. 
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was committed. There is a conflict of authorities as to whether 
the jurisdiction is in the courts of the place where death occurred, 
or where the fatal blow was given ; and, in order to remove doubt, 
the body was sometimes taken to the county where the blow was 
struck.^ 

Thus, where deceased was shot in A County, kept there for a 
few days, and then taken just across the river into another county, 
to be more convenient to his attending physician, and died there, 
proof that death occurred in A County is not necessary;^ or, if 
A hires a horse in Alabama and sells it in Tennessee, a conviction 
is properly had in Tennessee for fraudulent appropriation ; ® or, 
where goods embezzled were received in a certain county, the 
venue could be properly laid there under a statute authorizing 
prosecution in any county in which defendant may have taken or 
received the property, or through or into which he may have 
undertaken to transport it.^ A statute is valid declaring that one 
committing burglary and larceny in one county may be indicted, 
tried, and convicted, in the county to which he has carried the 
stolen property.^ And a statute allowing a prosecution for lar- 
ceny in any county, where the thief may be found with the property 
stolen in another State, was not abrogated by the Constitution.^ 
But a person cannot be indicted and tried for burglary in the 
county into which he brings the stolen property.’^ And it is held 
that theft, and theft from the person, are distinct offences ; the 
latter can occur only at one place, the former is committed in any 
county into which the thief takes the property.® 


1 . Archer v. State, io6 Ind, 426; s. c., 
4 West. Rep. 726, 727. 

Blow struck in one County, Death in an- 
other. — There is some conflict in the old 
common-law authorities as to whether the 
jurisdiction is in the courts of the place 
where death occurred, or in those of the 
place where the fatal blow was given ; and 
in order to remove all doubt, the body was 
sometimes taken to the county where the 
blow was struck. Riley v. State, 9 Humph. 
(Tenn.) 657 ; People v. Gill, 6 Cal. 637 ; 
State V. Gessert, 21 Minn. 3^; Common- 
wealth V, Macloon, loi Mass, i ; Common- 
wealth V. Parker, 19 Mass. (2 Pick.) 550 ; 
Tyler People, 8 Mich. 320; Green v. 
State, 66 Ala. 40 ; s. c., 41 Am. Rep. 744; 
Steerman v. State, 10 Mo, 503 j Hunter v. 
State, 40 N. J. L. (12 Vr.) 49c. If, how- 
ever, the crime was committed in part in 
one county and consummated in another, 
jurisdiction, at common law, would seem 
to be in the county where the first material 
step in the crime was taken. Archer v. 
State, 106 Ind. 426; s. c., 4 West. Rep. 726. 

However, it was recently held that there 
is no real conflict of opinion as to the 
power of the Legislature to provide for the 
punishment of a crime, committed partly 


in one jurisdiction and partly in another, in 
either jurisdiction; but there is a sharp 
conflict as to whether death can be said to 
be a part of the crime of murder, many of 
the authorities maintaining that death is 
merely by the consequence of the crime, 
many of the authorities, on the other hand, 
maintaining, with much reason, that death 
is a part of the crime, for, unless it results 
within a year and a day, the offence can- 
not be murder. Archer v. State, 106 Ind. 
426; s. c,, 4 West. Rep. 726, 728. Dyna- 
miting and Extra-territorial Crime, i6Crim. 
Law Mag. 155. 

Binfield?/. State, 15 Neb. 484. 

8. Lovelace v. State, 12 Lea (Tenn.) 721, 

4 . Cole V. State, t6 Tex. App. 461 ; Reed 
V. State, 16 Tex. App, 586. 

6. Mack V. People, 82 N, Y. 235. 

6. State V. Johnson, 38 Ark, 

And an accused may be tried for wilfully 
driving stock, under the provisions of Arti- 
cle 749 of the Texas Penal Code, in any 
county into or through which the stock is 
driven. McElmurray v. State, 21 Tex. 
Am>. 691. 

7 . State V, McGraw, 87 Mo. 161 ; s. c., 2 
West. Rep. 448. 

8 . Gage v. State (Tex. App.), Oct 1886. 


4 C. of L,— 47 
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(2) Proof of, — Proof of the venue is indispensable to a con- 
viction.^ Venue is an issue which must be affirmatively proved ; ^ 
and a failure to prove that the offence was committed in the county 
where the indictment was found, is a fatal defect.® 

Where the record fails to show that the offence charged was 
committed in the county where the venue is laid, judgment must 
be reversed. To support a conviction, it is as important to 
prove that the offence was committed in the county where it is 
charged to have been committed, as to prove that the defendant 
committed it.® The court will not take judicial notice of the loca- 
tion of a town ; ® and proof that the offence was committed in a 
certain town, in the absence of evidence tending to show that such 
town was in the county laid in the venue, is not proof of the 
venue. 

The venue must be proved as alleged.® A judgment will be 
reversed where the bill of exceptions fails to show that the venue, 
as laid in the indictment, was directly or indirectly proved.® The 
venue may be established by circumstantial evidence ; but it 
must be proved absolutely : it cannot be inferred from the evi- 
dence, for inference alone cannot establish the venue of an 


ilo West V. State (Tex. App.), June, 1886. 

Ryan v. State, 22 Tex. App. 699. 

^ State Kindrick, 21 Mo. App. 507; 
c.p 3 West Rep. 928; State Hogan, 31 
Mo. 340; Wheat v. State, 6 Mo. 455; State 
V. Wacker, 16 Mo. App. 417, 421, 

Where the Venue laid was not directly 
proved, and theie was no evidence fiom 
which to infer that the offence was com- 
mitted in the county, judgment against de- 
fendant must be reversed. State v. Apper- 
ger, 80 Mo. 174; State v, Wheeler, 79 Mo. 
366; State V, Hartnett, 75 Mo. 25? ; State 
V* Burgess, 75 Mo. 541 ; State v, McGrath, 
73 Mo. 186; State v, Hughes, 71 Mo. 634; 
State V, McGinnisSp 74 Mo. 245; s. c., 2 
West Rep. 140 ; State s/ McKay, 19 Mo. 
App. 149; s. c., 2 West Rep. 543; State?/. 
Buckner, 20 Mo. App. 420; s. c., 2 West 
Rep. 544; State ?/. Hopper, 21 Mo. App. 
510; s. c., 4 W. Rep. 276; State v. Roach, 
(Mo.) 4 West Rep. 340. 

A Conviction will Be reversed where the 
record does not contain proof of the venue 
of the offence. State v. Buckner, 20 Mo. 
App. 420; s. c., 2 West. Rep. 544. 

4 . State ?/. Roach, (Mo.), 4 West. Rep. 
340 * 

The Record on Appeal must show that the 
offence charged was committed in the coun- 
ty where the venue was laid S tate z/. Roach 
(Mo.), 4 West Rep. 340 ; Williams «/. State, 
21 Tex. App. 256; West zf. State, 21 Tex. 
App. 427; Wells z/. State, and Perry v. 
State, 22 Tex. App. 182 ; State ?/. Hopper, 
21 Mo. App. 510 ; s. c., 4 West. Rep. 276. 
Where the record brought to the su- 


preme court on writ of error in a criminal 
case purports to contain all the evidence 
given on the trial, it must appear affirma- 
tively from the evidence that the homicide 
charged was committed in the county 
alleged in the indictment, otherwise a judg- 
ment of conviction will be reversed. Dough- 
erty V. People, 118 111 . 160; s. c., 6 West. 
Rep. 96. 

6. State?/. Hughes, 71 Mo. 633; State v 
McGinniss, 74 Mo. 245; State v, Haitnett, 
75 Mo. 251 ,* State v. Burgess, 75 Mo. 541 ; 
State ?/. Babb, 76 Mo. 503 ; State Hooper, 
21 Mo. App. 510; s. c., 4 West. Rep. 276. 

6. State V. Quaite, 20 Mo. App, 405; 
s. c, 3 West. Rep. 275 

7 State V, Quaite, 20 Mo. App. 405 ; s. c., 

3 West. Rep. 275. 

8 . Crawford?/. State (Tex. App.), 5 S. W, 
Rep. 130. 

9 . State V. Quaite, 20 Mo. App. 405; 
s. c , 3 West. Rep. 275. 

10 . Proof of Venue. — Although there is 
no direct evidence that the crime was com- 
mitted in the county, yet where there is suf- 
ficient circumstantial evidence to enable the 
jury to arrive at the same result the convic- 
tion will be sustained. State v. Burns, 48 
Mo. 43$; State v. West, 69 Mo. 404; State 
V, McGinniss, 76 Mo. 326. 

11 . Ryan?/. State (Tex, App,), Jan, 1887 ; 
State V, Hopper, 21 Mo. App, 510; s. c., 

4 West. Rep, 276; Hughs v. State, 71 Mo. 
633; States/. McGinniss, 74 Mo. 245; State 
?/. Hartnett, 7< Mo. 251; State ?/. Burgess, 
75 Mo. 541 ; State v, Babb, 76 Mo. 503. 

Proof of the venue, by direct or indirect 
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offence: it must be established by the evidence.^ But the testi* 
mony of the prosecutor is sufficient to establish the venue.® 
Where, by the statute,® the jurisdiction of a crime lies in either 
of two counties, the court which first obtains jurisdiction of the 
person of the accused retains it to the end, to the exclusion of 
the court of the other county, even though he may have been 
indicted first in such other county.'^ But a provision that, when 
an offence shall ^ be committed within five hundred yards of the 
boundary of two counties, it may be examined, and a trial thereof 
had in either county, is unconstitutional as far as it provides for 
the examination or trial of an offense in a county other than that 
in which it is alleged in the indictment to have been committed.® 
c. Description of Offence , — The facts, circumstances, and in 
tent, which are the ingredients of the offence, must be given with 
certainty, so that the defendant may be able to perceive what 
charge he has to meet, the court may know what sentence should 
be given, and that on future reference to the conviction or ac- 
quittal, it may be known exactly what was the alleged offence.*^ 


evidence, is essential to a conviction of an been previously named therein, is equally 
offence under the statute. State v. Hopper, fatally defective. See i Staik, Cr. PI. 182; 
31 Mo. App. 510; s. c., 4 West, Rep. 276. 2 Hawk. P. C. c. 25, § 72. 

1. Sedberry 2 /. State, 14 Tex. App. 233. Middle Name. — An averment, in an in- 

3 . Pike V, State, 8 Lea (Tenn.), 577. dictment for bigamy, that defendant was 

3 . As by Iowa Code, § 4159. lawfully mairied to Mary I. Bennett, is 

4 . Baldwin, 69 Iowa, 502. pioved by showing a marriage to Mary 

5 . As by the provision of sec. 1697, Mo. Bennett, as the letter “ I ” was no part of 

Rev. Stat. the name of the person mentioned in the 

6. McDonald, 19 Mo. App. 370; S.C., indictment. Tucker v. People ( 111 .), ii 

I West. Rep. 691. West. Rep. 765. 

7. Technical words, when to he used.— However, it seems that while it is not 

In indictments for certain crimes, particula»* necessary, in giving the name of the person 
technical words must be used, namely, in on whose premises a burglary was corn- 
murder, murdravit; in rape, rapttit; in lar- mitted, to insert a middle letter which may 
z^xiy yfelomch cepit et asportavit. Again, as form part of his name ; but when it is in- 
to the intent, treason must be laid to have serted, it becomes an important part of the 
been done “traitorously; ” a felony, “felo- name, and must be proved as laid. Davis 
niously;” burglary, “feloniously and bm- v. People, xg 111 . 77; State v. Homer, 40 
glarioubly ; ” murder, “ feloniously and of Me. 438 ; Commonwealth v, Perkins, 18 
his malice aforethought.’’ Harris, Cr. L. Mass, (i Pick.) 389; Commonwealth v, 
339. Hall, 20 Mass. {3 Pick.) 262; State v. 

When indictments W’ere drawn in Latin, Huglies, i Swan (Tenn.) 261 ; Rex v, Dee- 
it was fatal error to write “collis” for ley, ^ Car. & P. 579. 

“colli,” or ‘‘murderavit” instead of “mur- misspelled Words. — Where an indict- 
dravit.” Harris, Cr. L. (Force’s Ed.) 266. ment charged that a wound was inflicted on 
And an indictment was fatally defective at the “ brest,” it was held defective ; anony- 
common law which averred the offence was mous, 2 Hayw. (N. C.) 140; also where the 
committed “on the third day of August, indictment concluded “ against the peace of 
eighteen hundred and forty-three,” instead the State,” instead of “ against the peace 
of “ the year eighteen hundred and forty- and dignity of the State.” Cain w. State, 4 
three.” State v. Lane, 4 Ired. (N. C.) L. Blackf. (Ind.) 512; also where it concluded 
1 1 3. And it has been held that an allega- “against the peace and dignity of W. 
tion in an indictment is not sufficient if the Virginia” instead of ‘^against the State of 
words “ the year ” were added, unless other West Virginia.” Lemons v. State, 4 W. 
words were also added, showing that it was Va. 755. 

a year in the Christian era. Com, v. Loon, And it was recently held in Texas that 
I Mass. (5 Gray) 91. An indictment which an indictment omitting the words ** on their 
alleges that “the defendant stole the goods oaths present,” or their equivalent, is in- 
•of the aforesaid A. B.,” no A. B. having sufficient to show an accusation of the 
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An indictment under the statute must contain all the substantial 
requirements of an indictment at common law.^^ 

Where there are any formal defects in the indictment objection 
thereto must be taken before the jury is sworn ; and such defects 
may then be amended by the court.^ 

When an indictment contains two counts charging the same 
crime, one ending with and the other without the words, ** con- 
trary to the form, force, etc., and against the peace and dignity 
of the State, the defective count can be amended by adding those 
words, although the Constitution provides that indictments shall 
conclude with the words, ‘^against the peace and dignity of the 
State ; ” as it is a matter of form, and not of substance.® 

defendant by the grand jury. Vanvickle and formed into another district without 
State, 22 Tex. App. 6215. changing the name of the old district, heldy 

1 . State V, Miles, 4 Ind. 577 ; Mount that this did not change the operation of 
State, 7 Ind. 654 ; Surber v. State, 99 Ind, the local option law in the old district as- 
71 ; Doles v. State, 97 Ind. 555; Wood v. it was left. Jones v. State (Md.), 8 Cent^ 
State, 92 Ind. 2^; Hays v. State, 77 Ind. Rep. 897. 

450 ; Bryant v. State, 72 Ind. 400; How- It was not necessary, therefore, for the 
ard V, State, 67 Ind. 401 ; Adams v. State, indictment to contain a statement of all the 
65 Ind. 565,* Shepheid v. State, 64 Ind. formalities necessary to precede the law’s 
43 » Agee v. State, 64 Ind. 340 ; Greenley becoming operative. They were not facts 
V, State, 60 Ind. 141 ; Jones v. State, 60 for the jury to pass upon, and had no 
Ind. 241; Bruner v. State, 58 Ind. 159; proper place in the indictment. Shrmer’s 
Jarell v. State, 58 Ind, 293 ; Veatch v. Case, 62 Md. 23S ; Mackin’s Case, 02 Md- 
State, 56 Ind. 584; Shepherd v. State, 54 244; Jones z/. State (Md.), 8 Cent. Rep. 89S.. 
Ind. 25; State v. Blan, 69 Mo. 317,* Lester The passage of the Acts of 1880, taking 
V* State, 9 Mo. 658. a part of District No. 7 from it, and with 

laformatioa, — It is not necessary that it and portions of other districts forming 
an information charging the defendant with a new district, could not possibly change 
receiving stolen property of the value of the law operating on District No. 7 as it 
twenty-five dollars should contain any alle- was left It was still District No. 7, if it was 
gation that this was other than a first con- not as large. Higgins v. State, 64 Md- 
viction for a like offence; that the act of 419; s. c., i Cent Rep. 703; Jones v. State 
stealing the property received by defendant (Md ), 8 Cent Rep. 898. 
was not a simple larceny; that defendant 2 . The Law as to the Ameadment of Be* 
made no restitution ; nor, where the con- fects in the Indictment is now on a much 
viction is upon a plea of guilty, is any in- more reasonable footing than it was at one 
qiiiry, finding, or determination by the time. Instead of requiring the evidence 
court or jury, of record or otherwise, rigorously and servilely to correspond with 
showing any of these matters, necessary ; the indictment as it stands when drawn up, 
nor need such matter appear in the judg- extensive powers of amendment are given 
ment following upon the plea of guilty, to the court. Whenever there is a variance 
People®/, Caulkins (Mich.), ii West. Rep, in certain points between the indictment 
560 ^ ^ ^ ^ and the evidence, it is lawful for the court 

Violating Local Option Law: Indictment, before which the trial is had, if it considers 
— Chapter 462 of Maryland, Act of 1878 that the variance is not material to the 
(a local option law for certain districts merits of the case, and that the defendant 
in Dorchester County), though local, is a cannot be prejudiced thereby in his defence 
public and not a private law,^ and any on such merits, to order the indictment to 
question affecting the legal existence of be amended on such terms as to postponing 
such a law belongs to the court. Hence the trial, as the court thinks reasonable, 
it is not necessary for an indictment char- Harris^ Cr. L. 340. 
ging a violation thereof to contain a state- 3 . State v, Amadon* 58 Vt* 524; s. c ^ 
ment of all the formalities necessary to i New Eng. Rep. 355. 
precede the law’s becoming operative. Amendment of Indictment. — The re- 

Where said local option law of 1878 spondent excepted to the allowance, by the 
had been adopted by an election district, county court, of an amendment to the first 
and thereafter by chapter 456 of Act of count in the indictment, by adding at its 
i88o, a portion of said district was cut off close, the words ** contrary to the form, 
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Thus, an indictment for an attempt to poison must allege that 
the drug or other substance administered was a deadly poison, or 
such as was calculated to destroy human life ; and the better prac- 
tice is, to specify the name of the drug or other substance, or that 
it was unknown.^ And where an act only becomes a crime 
when done in a particular place, the complaint should charge the 
act done in that particular place.^ But when place is not essential 
to the description of a crime, omission of place not fatal.® 

As a rule, more than one offence cannot be charged in the same 
count. This is commonly expressed by saying that a count must 
not be double, or is bad for duplicity. Thus, one count cannot 
charge the prisoner with having committed a murder and a rob- 
bery.** 

the information. Hodge v. State, 85 Ind. with intent to commit a felony, and also with 
561. having committed the felony intended. 

An affidavit and information for erecting And (2) in indictments for embezzlement 
and maintaining a public nuisance need by clerks, or servants, or persons employed 
not point out and specifically describe the in the public service or in the police, the 
particular location of the alleged nuisance, prosecution may charge any number of dis- 
Dronberger v. State (Ind.), ii West. Rep. tinct acts of embezzlement, not exceeding 
106; Wertz 7/. State, 42 Ind. 161 ; Howard three, which may have been committed 
V. State, 6 Ind. 444. against the same master within six months 

1 . Shackleford v. State, 79 Ala. 26. inclusive. But even here it is usual tO’ 
Whatever is included in, or is necessarily charge the different acts in different counts. 

implied frozn, an express allegation, need Harris’ Cr. L. 342. _ 
not be otherwise averred. Baysinger v. An Indictment is not Buplex which 
People, 11$ 111 . 419; s. c., 2 West. Rep. charges one or more acts contemporane- 
839. ously, making one offence, each act con- 

ToUowing language of the Statute. — In stituting a minor offence. State v, Hen- 
an indictment under Ind. R. S. 1881, § 2079, dricks, 38 La. An. 682. 
substantially in the words of the statute, for But a count is bad for duplicity that 
unlawfully and knowingly permitting a room charges a sheriff with refusing to execute 
and building to be used for gaming pur- process, and with making a false return, 
poses, it is sufficient to state the county State v, Walworth, 58 Vt. 502 ; s. c., z 
and State in which the building is situated, New Eng. Rep. 118. 
without specially describing the room and The indictment charged in effect that the 
its location in the house; and in a count defendant was the tax collector of Del Norte 
for renting the building for such use, it is County from the first Monday in January, 
not necessary to state the name of the ten- 1883, 12 o’clock, M., to the like day and 

ant. Kleespies v. State, 106 Ind. 383 j s. c., time on the fifth day of January, 1885 ; 

4 West. Rep. 717. as tax collector he had on the fifth day of 

2 . State V, Turnbull, 78 Me. 392 j s. c., January, 1885, received and collected cer- 

3 New Eng, Rep. 45, 46. tain public money, and on that day, and for 

^ Thus, under Me. R. S, chap. 28, § 8, pro- five days thereaitcr, and ever since then, 
viding that it shall be an offence to deposit had wholly and wilfully refused and omitted 
any of certain poisons “ within two hundred to pay it over to the county treasurer, 
pds of a highway, pasture, field, or other Held^ the indictment charged but one of- 
improved land, for the purpose of killing fence, and was sufficient under section 424 
wolves, foxes, dogs, or other animals,” an of the California Penal Code, People e*. 
indictment alleging a deposit made in a Otto, 70 Cal. 523. 

certain field, without naming its distance Joinder of felony and Misdemeanor* — If 
from any other field or improved land, or a count for a felony is joined with a count 
from a highway, is good on demurrer, for a misdemeanor, the indictment will be 
State V, Bucknam (Me,), 2 New Eng. Rep. held bad if demurred to, or judgment may 
697. be arrested if the verdict has been general 

8* State V, Moore, 24 S. C. 150. (i,e., guilty or not guilty on the whole in- 

4 . Exceptions to the Rule. — There are aictment), but not if the prisoner is con- 
two exceptions to the rule: (i) an indictment victed of the felony alone. Rext/, Fergu- 
for burglary usually charges the defendant son, 24 I.. J. M. C. 61. 
with having broken and entered the house An indictment for misdemeanor may con- 
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The indictment must be so framed as to enable the accused to 
defend himself against a second prosecution,^ But the law does 
not require that an indictment shall contain any allegations of fact 
which are useless or unnecessary to be proven ; ^ yet if an indict- 
ment contains a necessary allegation which cannot be rejected, 
and the pleader makes it unnecessarily minute in the way of de- 
scription, the proof must satisfy the description as well as the 
main part.^ 

Every travesable fact in an indictment must be directly al- 
leged.'* Thus, if a thing is claimed to be ‘‘lawful or unlawful,'^ 

tain several counts for different offences, different means, the indictment may allege 
even though the judgments upon each be the modes and means in the alternative, 
different, so that the legal character of the Sect. 1 27. The offences named in each of 
substantive offences charged be the same, the subdivisions of this section may be 
Young V. R., 3 T. R. 105. Thus, evidence charged in one indictment: i. Larceny and 
of several assaults or several libels will be knowingly receiving stolen property. 2. 
received on the several counts of the same Larceny and obtaining money or property 
indictment. But there are limits, not pre- on false pretences. 3. Larceny and em- 
cisely defined, to this rule j when conven- bezzlement. 4. Robbery and burglary. 3. 
ience and justice demand it, the judge Robbery and an assault with intent to rob. 
compelling the prosecution to elect upon 6. Passing, or attempting to pass, counter- 
which charge they will proceed. In all feit money or United States currency or 
cases of this character, the important con- bank-notes, knowing them to be such, and 
sideration is, whether all the acts were sub- having in possession counterfeit money or 
stantially one transaction. United States currency or bank-notes, 

In. Illinois embezzlement is declared by knowing them to be such, with the inten- 
statute (Rev. Stat 1871, 360) to be larceny; tion to circulate the same.” 
hence a single count for larceny would be The Michigan Statute (Rev. Stat. 1871, 
supported by proof of either embezzlement p. 2174) provides that “an indictment for 
or strict larceny. larceny may contain also a count for ob- 

The Statute of Indiana (Rev. Stat. 187^ taining property by false pretences, or for 
vol. 2, p. 389) provides that the counts for embezzlement, or for receiving or conceal- 
murder in the first and second degree, and ing stolen property; and the jury may find 
for manslaughter, may be joined in the all or any of these persons indicted, guilty 
same indictment. But in a case where a on either count.” 

count for embezzlement was joined in the The Ohio Code provides that “ an indict- 
same indictment with a count for larceny, ment for larceny may contain a count for 
the court refused to require the State to obtaining the same property by false pre- 
elect on which count the defendant should tence, a count for embezzlement thereof, 
be tried. Griffith v. State, 36 Ind. 406. and a count for receiving or concealing the 
The Iowa Code (§ 4300) provides, “ The same property, knowing it to have been 
indictment must charge but one offence; stolen; and the jury may find any or all 
but it may be charged in different forms, to the persons indicted guilty of either of the 
meet the testimony; and if it may have offences charged in the indictment,” 74 
been committed in different modes and by Ohio L. 366. 

different means, the indictment may allege 1 , Mincher v. State (Md.), 5 Cent. Rep. 
the modes and means in the alternative, 769. 

provided, that in case of compound of- Hutchins v. Kimmell, 31 Mich. 128; 
fences, where, in the same transaction, Flenyng v, People, 27 N. Y. 329 ; Whart. 
more than one offence has been committed, Conf. L. §§ 1 70-1 73. 
the indictment may charge the several 8. The State was bound to prove the 
offences, and the defendant may be con- allegation as laid. Withers v. State, 21 
victed of any offence included therein.” Tex. App. 210. 

See Rev. Stat, 1873, p, 668. This provision Where the indictment alleged the brand, 
is a concise statement of the common-law age, and color of the horse involved, it was 
rule. that' such allegations became material 

The Criminal Code of Kentucky provides because of the identity of the animal, and 
(sect. 126), “An indictment, except in the it devolves upon the State to establish the 
cases mentioned in the next section, must allegations by proof. Coleman v. State, 21 
charge but one offence ; but if it may have Tex, App. 530. 
beetr committed in different modes and by 4 , State v. La Bore, 26 Vt. 765. 
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the facts which make it so must be set out ; and the mere allega- 
tion ‘‘ lawful or unlawful ” is a conclusion of law and insufficient, 
and particularly is this so where the unlawfulness of the act is so 
only by virtue of a statute.^ But an indictment need not nega- 
tive facts which are matters of defence.^ 

The indictment must charge the crime with certainty and pre- 
cision. A statement of a legal result is bad ; ^ and it has been 
frequently held that it is insufficient to allege a material part of 
the charge by way of recital** 

An indictment is sufficient if the offence is clearly set forth, 
and charged with such certainty that the court can pronounce 
judgment according to the right of the case ; ® but it must contain 
an allegation of every fact which is legally essential to the pun- 
ishment to be inflicted. All that is to be proved must be alleged.® 
Thus, where two persons are charged as principals, one as the 
immediate perpetrator of the injury, and the other as aiding and 
abetting, it is immaterial which of them is charged as having in- 
flicted the wound, inasmuch as the law imputes the injury given 
by one as the act of the other. So that an indictment that A. 
gave the blow and B. was present and abetting, is sustained by 
evidence that B. gave the blow and A. was present and abetting.'*' 

In certain cases if the prisoner has httn previously convicted, a 
count is inserted in the indictment charging him with such pre- 
vious conviction. He will have to plead to this, and proof may be 
given, if he denies it, as on any other count. The object of put- 
ting in this count is, that the prisoner may have his identity with 


1 . People V, Crotty, 93 111 . 181-190; Col- 
lins People, 39 III. 233 ; Williams v. State, 
2 Ind. 439. 

2 . People V, West, 44 Hun (N. Y.), 163. 

3 . 1 Chi tty, Cr. L. (4th Am. ed.) 227. 

Thus to $ustain a prosecution for obtain- 
ing goods under false pretences, it must be, 
in legal effect, charged in the indictment as 
well as proved at the trial, that the goods 
were obtained by means of the alleged false 
pretences. State v. Orvis, 13 Ind. 569; 
Todd V. State, 31 Ind. 514 ; State v, Wil- 
liams, 103 Ind. 23s; s. c., i West. Rep. 188; 
State Connor, no Ind. 469; s. c., 9 
West, Rep. 226. Whart, Cr. L. § 1175; 2 
Bish. Cr. L. § 461 ; Moore, Cr. L. § 739. 

A general charge of conspiracy in an in- 
dictment is sufficient. Wood v. State, 47 
N. J. L. (18 Vr.) 461 ; s. c., i Cent. Rep. 


44T. 

4 . Moore, Cr. L. [ . 

It is a general rule that the charge should 

be expressed positively, and not with a 
whereas, or by way of recital, i Bish. Cr. 
3 Proc. § 555; Stark. Cr. PI. (ist ed.) 270. 

5 . Thomas v. State, 103 Ind, 419; s. c., 
I West. Rep. 3095 State z'. Anderson, 102 
Ind. 170; s. c., I West. Rep. 175: Ind. 
Rev. Stat. iSSr, § 1755. 


6. State V. Buster, 90 Mo. 514 ; s. c., 7 
West. Rep. 723, 724. 

7 . State V. Payton, 90 Mo. 220 ; s, c., 7 
West. Rep. 129 ; State v, Dalton, 27 Mo. 14. 
It was held in State v, Blan, 69 Mo. 318, that 
an indictment for murder in the first degree 
was not faulty in failing to state separately 
the individual acts of each defendant. The 
indictment may either allege the matter 
according to the fact, or charge them both 
as principals in the first degree. State v, 
Anderson, 89 Mo. 31 2; s. c., 5 West Rep. 420. 

And in State v, Dalton, 27 Mo. 14, the 
indictment was held to be sufficient to sup- 
port a conviction, though it alleged that 
both defendants held the same knife, club, 
or pistol in the right hand. In the present 
case it cannot be said which of the defend- 
ants fired the particular shot which killed 
the child, but in the eye of the law both 
are equally responsible. Bishop in his 
Criminal Practice (3d ed.), § 471, says, ** The 
common method is simply to name them 
(defendants), and add that they did $0 and 
so. Offences jointly committed being^ in 
law several, such an allegation is equiva- 
lent to saying that each defendant did the 
criminal act. The indictment is therefore 
well enough.” 
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the person so previously convicted proved before the severer 
punishment consequent on a previous conviction is awarded.^ 
Where the indictment purports to set out the crime specifically 
and circumstantially in the common-law method, it must be con- 
strued by common-law rules.^ 

(2) Time a?id Place , — The indictment must allege the specific 
day on which the offence was committed.® And an indictment 
failing to set forth the time, although it is not essential that the 
offence charged be proved to have been committed on the day 
alleged, cannot be sustained.'^ The day upon which the State 
claims that the offence was committed should be stated in the 
indictment with certainty and precision.^ 

Except where time is of the essence of an offence, a crime 
alleged to have been committed on a certain day may be shown 
to have been committed on a subsequent day, if the latter is prior 
to the filing of the indictment or information.® But it must appear 


1 . Harris’ Cr. L. (Force’s ed.) 275. 

Previous Conviction. — An indictment 

based on Mo. Rev. Stat. § 1664, prescribing 
punishment upon a second conviction for 
petit larceny, is sufficient which alleges, in 
substance, that defendant on a particular 
date, previous to the finding of the indict- 
ment, was convicted in St. Louis Court of 
Criminal Correction of petit larceny, and 
fined one dollar and costs; that he com- 
plied with the sentence and was discharged ; 
and that thereafter, he did in the city of 
St. Louis feloniously steal, take, and carry 
away fifty pounds of iron of the value of 
ten cents per pound, the property of the 
Missouri Pacific Railroad Company, a cor- 
poration duly organized. State v, Loehr, 
(Mo.) II West. Rep. 473. 

The court say in the above case, “ It is 
also insisted that the court erred in allow- 
ing the State, over defendant’s objection, 
to put in evidence the record of the St. 
Louis Court of Criminal Correction, show- 
ing the conviction of defendant, in i88i, of 
petit larceny. Inasmuch as defendant had 
been examined as a witness on his own 
behalf, the evidence received was properly 
admitted for the purpose of affecting his 
credibility.” State v. Rider, 90 Mo. 54; 
s. c., 6 West. Rep. 458; State v. Bulla, ^ 
Mo. 593; s, c., 6 West. Rep. 440; State v. 
Palmer, 88 Mo, 568 ; s, c., $ West. Rep. 387. 

2 . People V, Carr (Mien.), 7 West. Rep. 
S90. 

Rule of Constructioa. — An indictment 
charging that defendant did, with intent to 
feloniously cheat and defraud, attempt to 
obtain by trick and deception, and by false 
and fraudulent representations, a certain 
sum of money, tested by the rules of the 
common law, would be insufficient; and 
where it fails to give the name or names of 
the persons, firms, or corporations, or the 


names of the persons forming the volun- 
tary association alleged to be defrauded, it 
is sufficient under Mo. R. S. § 1561. State 
zu McChesney, 90 Mo. 120; s. c., 6 West. 
Rep. 643. 

There is no rule of construction which 
requires the pronoun shall relate to the 
last noun mentioned for its antecedent; 
but the construction will be governed by 
the sense and meaning intended to be con- 
veyed. Miller v. State, 107 Ind. 153; 5. c., 
4 West. Rep. 501. Steeple v. Downing, 6 
Ind. 478 ; State v. Hedge, 6 Ind. 330. 

8. State V, Brown, 24 S. C. 224. 

4 , State V, Fenlason, 78 Me. 495 ; s. c., 
3 New. Eng. Rep. 834. State v, Hanson, 
39 Me. 340 ; State v. Baker, 34 Me. 52; 
State V, Thurstin, ’35 Me. 206; Common- 
wealth V, Adams, 07 Mass, (i Cray) 483? 
I Bish. Cr. Proc. §§ 237, 251. 

ludlctmeuts far Cruelty to Animals may 
allege a period of time instead of a single 
date, the offences involving continuous 
action. State zj. Bosworth, 54 Conn, i ; 
s. c., r New Eng. Rep. 928. 

d. State V, Fenlason, 78 Me. 495; s, c., 
3 New Eng. Rep. 8 m. 

lu an Indictment for frequenting m 
Opium Deu for the purpose of smoking 
opium, where the offence is in its nature 
continuing from day to day, or constituted 
out of a series of minor acts, it is sufficient 
to charge the act as having been committed 
upon a particular day. State p. Ah Sam, 

— An indictment char- 
ging keeping and selling liquors at a time 
and place stated, is not bad for omission, 
to repeat the time in further allegation that 
defendant thereby maintained a nuisance. 
State zr. Buck, 78 Me. 193; s. c., i New 
Engo Rep, 903. 

6. People V* Sheldon, 68 Cal. 434. 
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from the proof that the offence was committed anterior to the 
presentment of the indictment.^ 

The allegation of an impossible date vitiates an indictment.® 

d. The Intent. — When, by common law or statute, a particular 
intention is essential to an offence, it is necessary to allege the 
intent with distinctness and precision, and support the allegation 
by proof.® The intent may be inferred from the facts in the 
case.'* But where the intent with which an act is done forms no 
part of the offence, it is unnecessary to aver it in the indictment.® 

When an act contains several provisions, an indictment must 
state the peculiar provision which the person charged intended to 
violate.® 

e. Of Statutory Offences. — Statutory crimes, as distinguished 
from common-law crimes, are such crimes as are mahiin pro^ 
AzhitumJ 


Inanlndictment for Bribery, or promise 
of benefit to. influence official action, an 
omission of the year is not fatal, time not 
being of the essence of the offence. State 
V. McDonald, 106 Ind. 233; s. c., 3 West. 
Rep. 752. 

Amendment. — Where the blank for the 
year in an indictment is unfilled, it may 
be amended, even after the evidence has 
closed. State v. Fontenette, 38 La. An. 61. 

1 . Clement v. State, 22 Tex. App. 23. 

An Indispensable Brereqnisite to the 
sufficiency of an information is, that it 
charges tbe offence to have been committed 
anterior to the filing of the same. The 
complaint cannot be resorted to in order 
to supply such an omission. Kennedy v. 
State, 22 Tex. App. 693. 

Indictment which charges the offence to 
have been committed upon a date subse- 
^j^uent to its presentment is fatally defec- 
■ave. Lee v. State, 22 Tex. App. 547. 

Illegal Voting, — "Where an indictment 
charges illegal voting on Nov. 4, 1886, 
which was three days after the return of 
the indictment ; but immediately following 
that statement, it was alleged that, **the 
same being the day upon which the general 
election was being held in said State for the 
election of governor, as was then and there 
required by law,’* the latter statement shows 
the offence to have been committed in the 
past, fixes the date thereof, and is sufficient, 
under Ind. R. S. 1S81, § 1756. State zf. 
Patterson (Ind.), 7 West. Rep. 410. 

8. State Noland, 29 Ind. 212: Moore, 
Cr. L. § 163. 

An indictment which charges the offence 
to have been committed ^*on the i6th 
day of August, 18184,” should have been 
quashed on motion. Murphy v. State, 106 
Ind. 96; s. c., 3 West. Rep, 741. 

And an indictment alleging an illegal 
sale of intoxicating liquors on an impossi- 


ble date — as June ii, 18184 — should be 
quashed on motion. Murphy v. State, io6- 
Ind. 94, 96; s. c., 3 West. Rep. ,741 ; toy 
Ind. 598, 600; 5 West. Rep. 549, 815 j 
State V. Patterson (Ind.), 7 West Rep« 
410, 41 1. 

8. Commonwealth v. Smith, 143 Mass.,. 
169; s. c., 3 New Eng. Rep. 305. 

All that need be done is to characterize 
by appropriate words the intent essential 
to the existence of the crime charged^ 
Garmire v. State, 104 Ind. 444? s. c., z 
West Kep. 284, 285 ; Harding v. State, 54 
Ind. 359; Powers v. State, 87 Ind. 97? 
Myers v. State, loi Ind. 379. 

An allegation in a complaint for the vio- 
lation of a city ordinance, that the defend- 
ant wilfully and unlawfully ” did the act 
complained of, is equivalent to alleging: 
that it was “ knowingly ” done, Wongz/, 
Astoria, 13 Oreg. 538. 

It is as essential to charge the specific 
intent, as it is to prove it, in cases of assault 
with intent to murder. Bartlett v. State,. 
21 Tex. App. 500. 

4 . Brown v. State, 52 Ala. 345; People 
V. Shainwold, 51 Cal. 468 ; Brooks v. State, 
51 Ga. 6125 McDonald e/. People, 47 111 , 
533 j State V. Rolifrischt, 12 La. An. 382; 
State V. Watson, 63 Me. 128; Common- 
wealth V. Harney, 51 Mass, (to Mete.) 422; 
Commonwealth v. McCarthy, 119 Mass. 
354; Tullis V, State, 41 Tex. 598; Reg. 
Dossett, 2 Car. & K 306 ^ Reg. 2/ Taylor, 

5 Cox, C. C. 138; Rex V. Farrington, Russ 

6 R. C. C. 207. 

5. State z/, Hackfath, 20 Mo, App* 614 j 
s. c., 2 West. Rep. 588, 589. 

6. People p. Martin, 52 Cal. 201. 

7 . Malum prohibitum au 4 Malum in so. 
— Crimes are generally divided into two 
general classes, Ma/a zn sa and mah pr<h 
hibita ; a distinction which is of little prac- 
tical importance in a system which must 
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When a statute makes indictable an act which is merely malum 
prohibitum^ when done wilfully and maliciously,” the existence of 
an evil mind in doing the forbidden act is, as a general rule, a 
constituent part of the offence.^ 


necessarily vary with the standard of good definition of a statutory crime, the act for- 
and bad. Austin Jur. 590. There will bidden being merely ?««/«?« has 
always be some crimes which naturally take almost always the effect of making a bad 
their place in the one class or the other ; intent or evil mind a constituent of the ot* 
for example, no one will hesitate to say fence. The whole doctrine of that large 
that murder is malum in se^ or that the class of offences falling under the general 
secret importation of articles liable to cus- denomination of malicious mischief is 
tom malum quia proJnbitttm ; but founded on this theory. For example, it 

between these offences there are many acts was declared by the Supreme Court of 
which it is difficult to assign to their proper Massachusetts, in the case of Common- 
class. Harris’ Cr. L. 5. wealth v. Walden, 57 Mass. (3 Cush.) 558, 

Common Law and Statutory Crimes. — that the word “maliciously” as used in the 
Some acts have been recognized as crimes statute relating to malicious mischief, was 
in the English law from time immemorial, not sufficiently defined as “the wilfully 
though their punishment and incidents may doing of any act prohibited by law, and for 
have been affected by legislation. Thus which the defendant has no lawful excuse,*^ 
murder and rape are crimes at common law. but that on th.^ contrary, in order to justify 
In other cases acts have been pronounced a conviction under the Act referred to, the 
crimes by particular statutes, which have jury must be satisfied that the injury was- 
also provided for their punishment ; e.g., done, either out of a spirit of wanton cruelty 
offences under the bankruptcy laws. Harris’ or of wicked revenge. And even the word 
Cr. L. 5. “ wilfully,” in the ordinary sense in which 

There are no common-law crimes in some it is used in statutes, was said by 
of the States. This was declared by the justice S/iaw to mean not merely “ volun- 
Supreme Court of the State in Key v. Vat- tarily,” but to imply the doing of the act 
tier, I Ohio, 132, and in many subsequent with a bad purpose. Commonwealth 
cases; consequently there is no crime, or Kneeland, 37 Mass. (20 Pick.) 220. 
punishment, or criminal procedure in Ohio This same signification of the term “ wil- 
other than what has been defined or pre- ful ” was adopted in the case of State v. 
scribed by statute. Misprisions, attempts, Clark, 39 N. J. L. {5 Dutch.) 96, the charge- 
conspiracy, and all accessorial offences are being that the defendant, in the language 
substantive crimes, so far as they have been of the statute, wilfully destroyed a fence 
declared by statute ; and, in the absence of on land in the possession of another ; the 
statute, are not punishable. The common defendant was permitted to show that he 
law is used, however, to define words used did the act under claim of title to the 
in the statutes. The same rule prevails in premises, Folwell v. State, 49 N. J. L. (20 
Indiana (Beals v. The State, 15 Ind. 378; Vr.) 31 ; s. c , 5 Cent. Rep. 353. 

State V. O. & M. R. R. Co., 23 Ind. 363), Evil Besig^. — A person w'as indicted 
and in Iowa (Estes v. Carter, 10 Iowa, 400). under the Act prohibiting the wilfully and 
In Indiana and Iowa the rule is prescribed maliciously tearing dowm of a sheriff’s ad- 
by statute. But the States generally hold vertisement. Heldy that the defendant had 
that common-law crimes are indictable, and the right to show that he tore down such 
common-law punishments can be imposed paper without any evil design. Folwell v. 
by courts having general criminal jurisdic- State, 49 N. J. L. (20 Vr.) 353 ; s. c., 5 Cent, 
tion, except so far as the common law has Rep. 353. 

been repealed or modified by statute. When a statute prohibits an act if done 
Hence, an indictment for conspiracy is intentionally, without any words being 
good in Minnesota, though there is no added to such inhibition indicating that, to* 
mention of conspiraw in the statutes. State render the forbidden act criminal, it must 
V. Pulle, 12 Minn, 164. be the product of an evil mind, it becomes 

In Scotland, the common-law power of a pure question of statutory construction 
courts extends to declaring and punishing whether or not the animus of the person* 
as crimes, acts not made criminal by stat- inculpated was an element of the crime, 
ute, and which have never before been in- This was the rule adopted in New Jersey 
dieted. Greenhuff’s Case, s Swiss. 236 ; in the case of Halsted v. State, 41 N. J. L. 
I Bish. Cr. L, (ed. 1868) 18, {12 Vr.) 552, and exemplified in the case 

1 * Folwell V, State, 49 N. J, L. (20 Vr.) of State v. Cutter, 36 N. J. L, (7 Vr.) 125, 
31 ; s. c., 5 Cent. Rep. 353. —in the latter case the court deciding that 

T]ieword**maliciousl3r’ when used in the the mms rea was an ingredient of the 
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CRIMINAL PROCEDURE. Wliat sliould contain, 


Indictments for attempts, whether brought under statutes or 
under common law, should set forth in direct terms that the de- 
fendant attempted to commit the crime.^ The acts constituting 
the alleged attempt should be set forth in the indictment.® 

An indictment under a statute may state the act in the lan- 
guage of the statute, or it may state the offence by setting out 
the substance of the statute.® 


Statutory offence although the legislative 
language was simply prohibitive of the act 
described. Folwell v. State, 49 N. J. L. 
(20 Vr.) 31 ; s. c., 5 Cent. Rep. 353. 

Violating Insurance Laws. — An infor- 
mation under Vermont statute, No. 463, 
Acts of 18S4 (Rev, L. 3615), charging an 
agent with receiving risks for insuiance in 
behalf of a foreign insurance company 
which has not complied with the statute, 
must allege assured’s name. State v. 
Hover, 58 Vt. 496; s. c,, 2 New Eng. Rep. 
aoi. 

1 . Commonwealth v, Roosnell, 143 Mass. 
32 j s. c., 3 New Eng. Rep. 109; Common- 
wealth t/. Shedd, 140 Mass. 451 ; s. c., i New 
Eng. Rep, 389 ; Commonwealth v, Dennis, 
105 Mass. 162 ; Commonwealth v. Sherman, 
105 Mass, 169; Commonwealth v. Mc- 
Laughlin, 105 Mass. 460; Christian v. 
Commonwealth, 23 Gratt. (Va.) 954. See 
also Commonwealth v. Thompson, Ii6 
Mass. 346, 

Where an indictment alleged that the 
defendant “in the night-time feloniously 
did attempt to break and enter, with intent 
the goods and chattels in said building then 
and there being found, then and there fe- 
loniously to steal, take and carry awayj 
and in such attempt did certain acts, but 

was then and there intercepted and pre- 
vented in the execution of said offence,” it 
was held to be sufficient. Commonwealth 
Flynn, 57 Mass. (3 Cush.) 529; Com- 
monwealth V. McLaughlin, 105 Mass. 460 ; 
Commonwealth v. Shedd, 140 Mass. 451 j 
«. c., r New Eng. Rep. 389. 

2 . State V. Brown, 95 N. C. 685. 

In an indictment under 2 N. Y. Rev. 
Stat. 698, § 3, for attempting to commit an 
offence, the particular manner in which the 
attempt was made is immaterial, and need 
not be alleged. People v. Bush, 4 Hill 
•<N.Y.) 131. 

3 . Criminal Kegligence.— Thus an in- 
-dictraent under the statute charging man- 
slaughter in causing the death of a human 
being, by culpable negligence in the con- 
•struction of a building, is good. People 
'V. Buddensiek, 103 N. Y. 487 ; s. c., 4 Cent. 
^^.787, 

^idence. — A piece of brick and mortar 
■from the fallen wall of the alleged defec- 
tive building was properly admitted in evi- 
dence, as confirming the opinion of a com- 


petent witness as to the quality of the 
mortar, and to enable the jurors to under- 
stand the difference in effect between the 
mortar used by the defendant and that 
properly prepaied. People v. Buddensiek, 
103 N. V. 487 ; s. c., 4 Cent. Rep. 787. 

violating Election Laws. — In an indict- 
ment under Ohio Rev. Stat. § 7661, as 
amended Feb. 17, iSSi (78 Ohio L. 30), it 
is not necessary to set out a copy of the 
poll-book or tally-sheet on which the offence 
was committed, nor is the purport thereof 
required. It is sufficient to describe it by the 
designation “poll-book,” or “tally-sheet,” 
and to aver that the defendant wrongfully 
and fraudulently changed, altered, erased, 
or tampered with a “name,” “word,” or 
“ figure ” contained in such poll-book or 
tally-sheet, as the facts may require, setting 
foi th the nature and character of the altera- 
tion made, and that it was done with intent 
to defeat, hinder, or prevent a fair expres- 
sion of the will of the people at an election. 
State V, Granville, 45 Ohio St. j s. c., 10 
West. Rep. 656. 

Blackmailing. — Where one was indicted 
under the New York Penal Code, § 558, 
for blackmail, in sending a letter to the 
prosecutor, stating that the writer had 
been informed that complainant had 
gotten a certain unmarried female with 
child, and intimating that legal proceed- 
ings would be taken to enforce prose- 
cutor’s liability unless he made voluntary 
provision for the mother and child, and 
asking whether he was willing to do this 
to avoid publicity, held^ that an averment 
in the indictment that the defendant, for 
the purpose of extorting money from the 
prosecutor, threatened to expose him, to 
disgrace him with the criminal acts stated, 
implies that defendant knew the charge 
contained in the letter was false ; that an 
admission in the record that evidence was 
given tending to prove the acts charged 
covered an averment that it was a scheme 
to extort money by making a false charge ; 
that the indictment was good in substance, 
and the conviction should stand. People 
V. Wightman, 104 N. Y. 598 ; s. c., 6 Cent. 
Rep. 657. 

Lottery. — A criminal information which 
charges the “wrongful and unlawful sale 
of a certain share or shares in a certain 
lottery and device in the nature of a lottery, 



Indictment. 


CRIMINAL PROCEDURE. What should contain.. 


In an indictment for obtaining goods by false pretences from 
a partnership, it is proper to charge the false pretences to have 
been made to the partnership by its firm name, and the owner- 
ship in the same form.^ 


known as the Louisiana State Lottery,” is cause, in which the facts stated do not 
sufficient. State Kaub, 19 Mo. App." 149; themselves show their materiality, and 
s. c., I West. Rep. 41 1. See Slate v. Me- there is no allegation of the materiality of 
Williams, 7 Mo. App. 99. the facts stated in the affidavit, as to the 

Upon an information which charges de- point in question. State v. Anderson, 103. 
fendant with the “wrongful and unlawful Ind. 170; s. c., i West. Rep. 175; Weathers 
sale of a certain share or shaies, in ceitain v. State, 2 Dlackf. (Ind.) 278 ; State v. Hall, 
lottery-tickets, in a certain lottery and de- 7 Blackf. (Ind.) 25; State v. Johnson, 7 
vice in the nature of a lottery, known as Blackf. (Ind ) 49, In this last case it was 
the Louisiana State Lottery,” etc , he was heldy also, that it is perjury to swear falsely 
tried, found guilty, and sentenced to pay a to a material point in an affidavit for the 
fine of $1,000. He thereupon moved in continuance of a cause. Gallaway r'. State^ 
arrest of judgment, on the ground that the 29 Ind. 442 ; Hendricks v. State, 26 Ind^ 
information states no cause of action against 493 ; State v. McCormick, 52 Ind. 169. See 
him, because it fails to state where the also State v. Flagg, 25 Ind. 244; Bishop’s 
Louisiana State Lottery is located, or that Ciim. Pro. § 921. 

said lottery has a veritable and bona fide In the case of State Flagg, 27 Ind. 24, 
existence, or that defendant conducted the an affidavit was filed with interrogatories” 
business of selling as a vocation. The for the purpose of procuring a continuance, 
court held that the information was suffi- It was said : “ The indictment in this case 
cient. State v. Kaub, 19 Mo. App. 149; alleges that the interrogatories and affidavit 
s. c., I West. Rep. 41 1 ; State v. McWil- were filed for the purpose of procuring a 
liams, 7 Mo. App. 99. continuance. It was, therefore, an affidavit 

Verification. — Such an information is required by law, and if false, and wilfully 
sufficiently verified “ upon information and and corruptly made, as the indictment 
belief” 01 the affiant. State v. Kaub, 19 charges, was clearly within the statute 
Mo. App. 149; s. c., I West. Rep. 41 1. defining perjury. It was held that the ma- 
That the information is not verified by teriality of the facts stated in the affidavit 
an affidavit stating affiant’s knowledge of must be shown. Under these decisions, 
the facts sworn to, but only by an affidavit the affidavit for a continuance upon which, 
stating that the facts are true according to in the case before us, perjury is predicated, 
affiant’s knowledge and belief, is an objec- is an affidavit required by law ; and hence 
tion without merit. This objection was the materiality must appear from the facts 
fully examined in State v. Fitzporter, 16 stated, or by an express allegation in the 
Mo. App, 282, and was found untenable, indictment, if such an allegation is the 
See State v. Kaub, 19 Mo. App. 149; i proper mode of showing it, under our 
West. Rep. 41 1. criminal practice.” See Burk z'. State, Si 

Perjury. — Averments, in an indictment Ind. 128. 
for perjury in the verification of a quarterly 1 . State v. Williams, 103 Ind, 235; s. c., 

report required of a State bank, that the i West. Rep. 1S8. 

defendant had full and certain knowledge In the case of Commonwealth v. Harley, 
as to the real and true condition of the 48 Mass. (7 Mete.) 462, the charge was, that 
bank in respect to the matters in question, the defendants “did designedly and falsely 
and well knew that the facts were other pretend and represent to said George B. 
than as stated in the report, and well knew Blake & Co. that,” etc., it was held that the 
that the statements in the report were false, indictment was sustained by proof that 
— amount to an allegation that the state- the representation was made to a clerk 
meats were false. The objection that such of the firm. See Stoughton v. State, z 
indictment is argumentative goes only to Ohio St, 563 ; Commonwealth v. Call, 3S 
its form, and is not fatal. People v. Mass. (21 Pick.) 515; 2 Whart. Cr. L. §§ 
Clements (N. Y,), 9 Cent, Rep. 698} N. Y. 1171-1212. 

Code Crim. Proc. § 285. False Pretences. — An averment in the 

In an indictment for perjury under sect, indictment that “ relying on said false rep- 
2006 of the Revised Statutes of 1881, it resen tations,” etc., is a sufficient averment 
must appear by a specific averment, or by that the representations were believed to be 
the statement of facts, that the false swear- true. State v. Williams, 103 Ind. 235 ^ 
ing was touching matters material to the s. c,, i West. Rep. 188 ; Clifford •v. State, 
point in question ; and this rule applies to 56 Ind. 245. 

an affidavit to secure a continuance, in a Averments that, for the purpose of ob- 
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CRIMINAL PR O CED URE, What should contain. 


Under a statute providing that whoever maliciously or mis- 
chievously injures the property of another shall be fined not more 
than twofold value of the damage done, — in order that the court 
may determine the amount of the fine to be imposed, the amount 
of damages done must be alleged and proved ; and it must be 
made to appear by the affidavit, information, or indictment, that 
the property was injured.^ 

(i) Setting oztt Statutes . — An indictment which follows sub- 
stantially the language of the statute, and apprises the defendant 
of the offences charged, sufficiently describes the statutory 
offence.® And when a statute in defining a crime refers by name 


taining ‘‘credit/’ certain false representa- 
tions were made, and that by means of the 
representations thus made defendant did, 
then and there, obtain “ on credit ” certain 
goods, etc., where it does not appear from 
the allegations whether the goods were 
obtained as a result of negotiations for a 
purchase, loan, or exchange, but simply 
that they were obtained “on credit,” are 
too uncertain, no connection appealing be- 
tween the false pretences and obtaining of 
the goods. State v. Williams, 103 Ind. 
^ 35 ) s. c., I West. Rep. i88. 

In Commonwealth v. Strain, 51 Mass. 
(10 Mete.) 521, it was said “that the sale 
or exchange ought to be set forth in the 
indictment, and that the false pretences 
-should be alleged to have been made with 
a view to effect such sale or exchange, and 
that by reason thereof the pai ty was induced 
to buy or exchange, as the case may be.” 
Sec also State v. Philbrick, 31 Me. 401. 

In the case last cited, the indictment 
averred that, by means of certain false pre- 
tences, the accused did then and there 
know'ingly and designedly obtain one horse 
of the value of fifty dollars from one Goff. 
It was held bad because it contained no 
allegation that by reason of such false pre- 
tences Goff was fnduced to sell or exchange 
his horse. See Todd v. State, 31 Ind. 514 ; 
State V. Orvis, 13 Ind. 569; Johnson v. 
State, II Ind. 481 ; Jones v. State, 50 Ind. 
473; Wagoner v. State, 90 Ind. 504. 

1 . State V, McKee, 109 Ind. 497 ; s. c., 7 
West. Rep. 920. 

Malicious MiseMol — In order that the 
court may determine the amount of fine to 
be imposed, the amount of damages done 
must be al leged and proved. The damages, 
too, must result from an injury to the 
property; and hence it must be made to 
appear by the affidavit, information, or in- 
dictment that the property was injured. 
If no injury is shown, no crime, as defined 
by the statute, is showm ; and if injury to the 
property be shown, and no amount of dam- 
age resulting from that injury, the affidavit, 
information, or indictment is insufficient, be- 
cause the court cannot measure the fine to 


be imposed, and hence cannot pronounce 
the judgment provided by the statute. 
These things must be so shown by the 
affidavit, information, or indictment, that 
the defendant may be apprised of what he 
is to meet. Brown v. State, 76 Ind. 85 ; 
State V. Cole, 90 Ind. 1 12 ; Sample v. State, 
104 Ind. 289; s. c , 2 West. Rep. 258. 

Malicious Trespass. —An affidavit that 
the defendant on, etc., at, etc., “did then 
and there unlaw'fully and maliciously 
throw down the fence, and pass over the 
enclosed lands of this affiant, situated in 
said county and State, to this affiant’s 
damage in the sum of five dollars, con- 
trary,” etc., is too vague and indefinite. 
Wherever, in a prosecution for malicious 
trespass, it may be sufficient to allege 
damage to the owner instead of injury to 
the property, it must appear that the prop- 
erty was injured, that it was the property 
of the person damaged, and that the dam- 
ages to the owner resulted directly from 
such injuiy. State v. McKee, 109 Ind. 
497 ; s. c,, 7 West. Rep. 290. 

2 . Baysinger v. People, 115 111 . 419 ; s. c., 
2 West. Rep. S39; Commonwealth t. 
Bearse, 108 Mass. 487 ; Commonwealth v. 
Galavan, 91 Mass. (9 Allen), 271; Com- 
monw'ealth v. Hobbs, 140 Mass. 443 ; s. c., 
1 New Eng. Rep. 541 ; State v. West, 2i 
Mo. App- 309; s. c,, 4 West. Rep. 747; 
State V. Bayne, 88 Mo. 604; s. c., 4 West. 
Rep. 649; State lu Fulton, 19 Mo. 6S0; 
State %K Batson, 31 Mo. 343; State v. 
Stubblefield, 32 Mo. 563 ; State v. Roehm, 
61 Mo. 82; State V. Hedrick, 20 Mo. 
App. 629; s. c., 2 West. Rep. 591; i 
Bish. Crim. Proc. §§ 61 1, 612; State v. 
West, 21 Mo, App. 309; s. c., 4 West Rep. 
747; Mincher 2/. State (Md.), 5 Cent. Rep. 
7^. 

The court say, in State 2^, West, supra, 
that, “ conceding to appellant that the in- 
dictment is technically defective in this 
respect, his objection comes too late. It 
was not raised in the court below. After 
verdict such defects are cured by the 
Statute of Jeofails,” § 1821, Mo. K. S. 

An indictment for a statutory offence 
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CRIMINAL PROCEDURE, What should contain. 


Offences prescribed and defined by a statute must be charged 
in the language of the statute, or in language equivalent thereto ; ^ 
and an indictment which sets forth the offence created by the 
statute neither in the words of the statute nor in equivalent words,, 
is insufficient.® 

Where a statute denounces an offence bearing close relation 
to a common-law offence, such offence may be charged in the 
language of a statute,® and must set forth all the constituent facts 
and circumstances necessary to bring the accused within the 
statutory provisions.** 

Acts forbidden disjunctively by statute may generally be charged 
conjunctively in one count of the indictment.® 

An indictment based on a statute must contain forms of expres- 
sion and descriptive words contained therein to bring the offence 

the constituents of the offence, the indict- An Indictment for Obstruction of High- 
ment must state it according to its legal, way, good at common law, will be upheld,, 
and sometimes its actual, particulars.” although it is not within the express- 
I Bish. Cr. Proc. § 3735 Titus v. State, 49 terms of the statute. State v. Turner, 21 
N. T. L. (20 Vr.) 36: s. c., 5 Cent. Rep. Mo. App. 324; s. c., 4 West. Rep. 250. 

816. “Burglariously.” — In an indictment 

An Indictment for Manslaughter by Cul- under chapter 3463, Florida Laws 1883, it 
pable negligence in the construction of a is not necessaiy to charge that the entry 
building, under N. Y. Penal Code, secs, was ” burglariously,” nor is it necessary to- 
193-195, which substantially complies with allege the ownership of the building in 
the provisions of the sections, and with sec. any particular individual. The crime is a 
284 of the Code Criminal Procedure, is statutory one. Tilly v. State, 21 Fla. 242. 
sufficient. People v, Buddensiek, 103 N, Y. The Illustrated Police News and The Po- 
487 ; s, c., 4 Cent, Rep. 787. lice Gazette aie publications specially enu- 

1 . Tilly i). State, 21 Fla. 242 ; Baysinger merated in the Texas statute (Art. 467 5, 
V, People, 1 15 HI. 419; s. c., 2 West. Rep. Gen. Laws, 17 Leg. Special Sess. p. r8) as- 
^39 > Commonwealth v. Dyer, 128 Mass, among those the sale of which cannot be 
70; State V, Jones, 33 Vt. 443; State v. pursued as an occupation, without the pay- 
Cook, 38 Vt. 439 ; Reg. v. Rowlands, 5 Cox ment of the tax levied therefor ; and it was- 
C. C. 437; I Whart. Cr. L. § 364. not necessary that the indictment should 

Other Words of Equivalent Meaning to further describe them than by name, 
these employed by the statute may be used. Baldwin v. State, 21 Tex. App. 591. 
Franklin v. State, 108 Ind. 47 ; s. c., 6 West. The Texas Penal Code, Art. 756, requir- 
Rep, 270, 271 ; State Anderson, 103 Ind. ing dealers in cattle to make repoit of all 
170; s. c,, I West. Rep. 175; State z/. Ah animals slaughtered, those raised, and those 
Sam, 14 Oreg. 348; State v, McGaffin, 36 purchased, an indictment charging that de- 
Kan. 315. fendant failed to make repoit of all animals 

The Supreme Court of Indiana say that purchased and slaughtered, is sufficient, 
it is well settled that an indictment or in- Kinney v. State. 21 Tex. App. 348. 
formation will be upheld if it uses words of 8. State v, Philbin, 38 La. An. 964. 
equivalent meaning to those employed by 4 . State v, Gabriel, 88 Mo, 631 j s. c., 5 
the statute in defining the offence. Hen- West Rep. 340. 

ning V, State, 106 Ind. 386 ; Riggs v. State, The rule is, that, where the indictment 
104 Ind. 261 ; State v, Anderson, 103 Ind. is based upon a statute creating the offence,. 
170; s. c., I West. Rep. 175. an offence unknown to the common law,. 

The word ** feloniously” IS used instead the indictment must set forth all the con- 
of the word “ unlawful,” and it is a word of stituent facts and circumstances necessary 
much more force and more comprehen- to bring the accused perfectly within the 
sive meaning than the word “unlawful.” statutory provisions. Feopie v, Allen, 5 
Shinn v. State, 68 Ind. 423; Hays 2/. State, Denio (N. Y.), 76; Hall v. State, 3 Coldw^ 
77 Ind. 450 ; Franklin v. State, 47 Ind. 47 ; (Tenn.) 125 ; State v, Gabriel, 88 Mo. 631 ; 
s. c., 6 West, Rep. 270; Whart. Cr. PI. & s. c., 5 Webt. Rep. 340 } Bish. Stat. Cr, §§ 
Pr. § 269. 418, 421, 422 ; I Arch. Cr. Pr. p. 68, note i. 

». Plum 2?. Studebaker Bros,,89Mo, 162; 6, State v. Wood, 14 R* L 151. See 

s. c., 4 West Rep, 646, State Colwell, 3 R, I. 284^ 
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precisely within the definition. A less degree of precision is 
required where descriptive words are not used. When words of 
equivalent import may make the charge certain, it will be suffi- 
cient^ 

(2) Negativing Provisions and Exceptions, — An indictment 
need not negative an exception contained in the statute, unless 
such exception be necessary to a complete definition of the 
offence,® because negative averments are not required unless an 
exception is made in the enactment clause.® 

Exceptions not so incorporated with the clause defining a statu- 
tory offence as to become a material part of the definition of 
the offence, is matter of defence, and need not be negatived in the 
indictment.** If the statute forbids the doing of an act without the 

1 . State V, Emerich, 87 Mo. 1 10 ; s. c., clause or a subsequent statute, that is mat- 

I West. Rep. 760. ter of defence, and is to be shown by the 

2 . Territory v. Burns, 6 Mont. Ter, 72, other part5^” See i Ben. & H. Lead. Cas. 

According to Chitty, when a statute con- 255, 256; 8 Am. Jur. 234. 

tains provisions and exceptions in distinct Bishop says, that “ while this rule is a 
clauses, it is not necessary to state in the correct one as applied in most circum- 
iiidictment that the defendant does not stances, It is not of universal application ; 
come within the exceptions, or to negative or, at least, it is not full enough to furnish 
the provisions it contains- i Chit, Cr. L. a universal guide.” i Bish. Cr. Proc. 384, 
283 b, 284. See also Whitwicke v, Osbas- § 635. 

ton, I Lev. 26; Wadez/. Ripton, i Sid. 303; It is laid down as a general rule, that 
Southwell’s Casts, Poph. 93, 94; Rex v, “when an indictment is drawn upon a 
Jarvis, i Bur. 14S ; Rex v, Pemberton, 2 statute, the pleader must keep reasonably 
Burr. 1037; s. c., r W. Bl. 230; 3 Barn. & near to the words of the statute, or there 
Cres. 130; Rex Bryan, 2 Str. iioi 5 Rex will be a variance,” and the indictment 
V, Stone, I East, 646, and notes 5 Rex v, therefore defective. See State v. Keen, 34 
Baxter, $ T, R. 83; i Hale, P. C. 171; 2 Me. 500; State v. Wade, 34 N. H. 4955 
Hawk, r, C. 25, § 112 ; Bac. Abr. tit. “In- State v. Abbey, 29 Vt. 60, 6 o, 
dictment,” H 2; Burn. Jur. tit. “Indict- Theludiaiia Rev. Stat, 1881, sec. 2066, 
ment,” IX. ; i Chit. PI. {4th ed.) 322. declares the doing of any one of a number 

Neither is it necessary to allege that he of distinct and separate acts a crime, to 
is not within the benefit of its provisos, which precisely the same punishment is 
though the purview should expressly notice affixed. The doing of any one or more of 
them, as by saying that none shall do the the prohibited acts by the same person, 
act prohibited, except in the cases therein at the same time, constitutes but a single of- 
enumerated. Wells v. Iggulden, 3 Barn, fence, which may be charged in the same 
& Cres. 186; Steel v. Smith, i Bam.& Aid- count of an indictment, without subjecting 
94 ; Southwell’s Case, Poph. 93, 94 ; 2 it to the imputation of duplicity. Thus the 
Hawk. P. C. chap, 25, § 113. indictment need not negative the exception 

The reason is, all these are matters of contained in the proviso, authorizing towns 
defence, which the prosecutor need not an- and cities to enact ordinances to protect 
ticipate, because they are more properly to the public health. Mergentheim v. State, 
come from the prisoner- Rex z/, Baxter, 107 Ind. 567 ; s, c,, 5 West. Rep. 851. 

5 T. R. 83; Rex V, Pemberton, i W. Bl. 4 . State 7/, Elam, 21 Mo. App. 290; s. c., 
230 ; s. c,, 2 Bur. 1037 j 2 Hawk. P. C. chap. 3 West. Rep. 787 ; i Ben. & H. Lead. Cas. 
25, § 113. 255. 256; 8 Am. Jur. 234, 

3 . State V* Duggan (R. L), Index Z, 17; Kegativiag Exceptiaus. Thus, where a 

s. c., 3 New Eng. Rep. 137; State zf. Rush, statute providing that a person “shall not, 
13 R. I. 198; State O’Donnell, 10 R. I. except” under circumstances named, do a 
47 2. certain thing, as to work on the Lord’s Day, 

The Buie of pleading a Statute contain- — State 2;, Barker, 18 Vt- 195, — or selling 
ing an exception or a proviso is usually ex- liquor on such day, — Commonwealth v, 
pressed in the text-books as follows ; namely, Maxwell, 19 Mass, (2 Pick.) 139, — or selling 
Vlf there is an exception in the enacting liquors without a license, — ^see Elkins v, 
clause, the party pleading must show that State, 13 Ga. 435; Bratton w. State, 4 Ind. 
his adversary is not within the exception; 601 ; Kmser if. State, 9 Ind. W3; Howe zt, 
but if there be an exception in a subsequent State, 10 Ind. 423 ; Rex tf, PaJmer, i Leach 
4aofL.--^48 758 ‘ 
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authority of one of two things, the indictment must negative 
the existence of both. Exceptions in the enactment clause must 
be negatived in the indictment, but an exception in a subsequent 
clause, or subsequent statute, is matter of defence.^ When a 
proviso to a statute attaches a qualification or limitation by which 
particular cases are excepted from the operation of the enact- 
ment, it is not necessary that an indictment under the statute 
shall negative the proviso ; but, when the proviso makes the ex- 
istence of any fact an essential element of the offence, or neces- 
sary to a conviction under it, the indictment must allege the 
existence of the fact.^ 

It is a general rule recognized by all courts, that no indictment 
is sufficient which alleges an act or omission in itself innocent, 
unless it proceed to disclose circumstances which render such act 
or omission illegal.^ 

/. Counts, — An indictment very frequently contains more than 
one count or charge. The object of the insertion of more than one 
count is either to charge the defendant with different offences, 
or with a previous conviction ; or to describe the single offence in 
other terms, so that, proof of one description failing, he may be 
convicted under another.^ 

It is a general rule, that more than one offence cannot be 
charged in the same count ; that is, a count must not be double, 
or is bad for duplicity. Thus, one count cannot charge the pris- 
oner with having committed a murder and a robbery.^ 

{4th ed.), 102; t East, P. C. 166, 167, — 5 . Exceptions to theEule. — There are 

when the indictment omits to negative the two exceptions to the rule : an indictment for 
exception, it will be bad. See i Bishop’s burglary usually charges the defendant with 
Cr. Proc. § 636. having broken and entered the house 

1 . Jefferson S'. People, 1 01 N.y* 19; S.C., with intent to commit a felony, and also 

I Cent. Rep. 719. See also i Ben. & H. with having committed the felony intended. 
Lead. Cas. 234. And in indictments for embezzlement by 

2 . Smith V, State, 81 Ala. 74. clerks, or servants, or persons employed in 

8. I Stark. Cr. PI. (2ded.) 171; I Bishop, the public service, or in the police, the 

'Cr. Proc, {2d ed.) 637. prosecution may charge any number of dis- 

But it is sometimes necessary to allege tinct acts of embezzlement, not exceeding 
a negative in order to show affirmatively a three, which may have been committed 
primtt facte case of an offence committed, against the same master within six months* 
See Crandall State, 10 Conn. 339; Mills inclusive; but even here it is usual to 
V, Kennedy, 1 Bailey (S. C.), L. 17; x Bishop, charge the different acts in different counts. 
Cr. Proc* (2d ed.) § 637. But see Steel v, Harris, Cr, L. 343. But this matter is 
Smith, i Bam* & Aid. 94. subject of statutory regulation in most of 

4 . Thus, an indictment for wounding the States, 
generally contains a count for doing griev- Buies as to charging Offences, — The 
ous boaily harm. Again, an indictment rules as to charging a defendant wnth dif- 
fer obtaining goods by false pretences must ferent offences in different counts of the 
state the false pretence correctly. There- same indictment are as follows:'— 
fore, in order to prevent a failure of jus- In Treason* — In an indictment for trm* 
tice in^ consequence of the false pretence son^ there may be different counts, each 
not being properly stated, it is often neces- charging the defendant with different spe- 
sary to insert different counts laying the cies of treason ; for example, compassing 
pretence in different ways* The different the queen’s death, levying war, etc, 
counts are tacked on by the insertion of In an Indictment for BSony, there is no 
•‘and the jurors aforesaid, upon their oath objection in point of l<m to charging sev- 
aloresaid, do say that^** etc. Harris, Cr. era! different felonies in different counts^ 
L. 342-3. whether such felonies be of a differcttt 
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g. Duplicity. — Charging two or more distinct offences in the 
same count of an indictment is denominated 'Muplicity/’ which is 
defined as ** multiplicity of distinct matter to one and the same 
thing, whereunto several answers are required ; '' ^ also as alleging 
for one single purpose or object two or more distinct grounds of 
complaint or defence, when one of them would be as effectual in 
law, or both, or all.” ^ 

Duplicity in criminal pleading is bad. Two or more distinct 
offences should in no instances be joined in one count of an 
indictment.® 

character, or distinct cases of the same sort demeanor may contain several counts for 
of felony j for example, whether they be a different offences, even though the judg- 
burglary and a murder, or two cases of ments upon each be different, so that the 
murder. But in practice, aS this course legal character of the substantive offences 
would embarrass the prisoner in his de- charged be the same. Youngs'. R., 3 T. R. 
fence, it is not adopted; and it will be 105. Thus, evidence of several assaults 
ground for quashing the indictment, though or several libels will be received on the 
not for demurrer or arrest of judgment, several counts of the same indictment. 
If it is discovered, before the jury are But there aie limits, not precisely defined, 
charged, that it has been done, the judge to this rule ; when convenience and justice 
may quash the indictment ; if after, he may demand it, the judge compelling the pros- 
put the prosecutor to his election on which ecution to elect upon which charge they 
charge he will proceed. The same felony will proceed. In all gases of this character, 
may, however, be charged in different ways the important consideration is, whether all 
in different counts ; as, if there is a doubt the acts were substantially one transaction, 
whether the goods stolen are the property Previous Conviction, wnen a. Count for.— 

of A. or of 8., they may bc stated in one In certain cases if the prisoner has been 
count as the goods of A., in another as the previously convicted, a count is inserted in 
goods of B. There are certain exceptions the indictment charging him with such 
to the rule forbidding the charging of dis- previous conviction. He will have to plea 4 
tinct felonies in different counts. In an to this, and proof may be given, if he denies 
indictment for feloniously stealing any prop- it, as on any other count. The object of 
erty, it is expressly declared lawful to add putting in this count is, that the prisoner 
a count or several counts for feloniously may have his identity with the person so 
receiving the same property, knowing it to previously convicted proved before the 
have been stolen, and vice versa ; and the severer punishment consequent on a pre- 
prosecutor is not put to any election, but vious conviction is awarded. The cases in 
the jury may find a verdict of guilty on which such a count may be inserted are in- 
either count, against all or any of the per- dictments for (i) felonies (not misde- 
sons charged. Also, in an indictment for meanors) mentioned in the Larceny Act, 
larceny, it is lawful to insert several counts or {2) for offences under the Coinage Act, 
against the same peison for any number of provided that the previous conviction be 
distinct acts of stealing, not exceeding three, tor some offence against that or some other 
which may have been committed by him Coinage Act. Harris, Cr. L. 343, 344. 
against the same person within the space 1 . I Bouv. L. Diet. (15th ed,j tit. 
of six calendar months from the first to the “ Duplicity.” 

last of such acts, and to proceed thereon 2 . See i Bish. Cr. L. (3d ed.) § 432^ 
for all or any of them. We have already Gould, PI. c. 8, § r. 
noticed a similar rule with regard to em- 3 . Gahagin v. State, j; Fla. 665; State 
bezzlement. Harris, Cr. L. 272, 273. v. Shields, 8 Blackf. (Ind.) 151; Knopf v. 

Joinder of a Felony and Misdemeanor.— State, 84 Ind. 316; s, c., 17 West Jur. 33; 
If a count for a felony is joined with a States'. Weil, $9 Ind. 286; State 37. MePher- 
count for a misdemeanor, the indictment son, 9 Iowa, 53; State 17. Stauderman, 6 La. 
will be held bad if demurred to, or judg- An. 286; State v. Taylor (La.), 17 Rep^ 
raent may be arrested if the verdict has 788; State z'. Palmer, 35 Me. 9; Common- 
been general (i.e., guilty, or not guilty on wealth v. Symonds, 2 Mass. 163; State % 
the whole indictment), but not if the pris- Nelson, 8 N. H. 163 ; Morse v. Eaton, 23 
oner is convicted of the felony alone. R. N. H. 41 5 ; State v. Fowler, 28 N. H. 1845 
V. Ferguson, 24 L. J. (M. C.) 61. People v. Wright, 9 Wend. (N. Y.) 193^ 

Charging Different Misdemeanors in Dif- Reed v. People, i Park. Cr. R. (N, Y.) 48^'? 
Jferent Counts. — An indictment for mis- Hutchinson z'. Commonwealth, 82 Fa, St, 
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h. Joinder of Offences . — There is no objection, in point of law, 
to the joinder in one count of several distinct felonies of the same 
degree, though committed at different times ; and such joinder will 
not be ground either for demurrer or arrest of judgment.^ How- 
ever, two or more misdemeanors may be joined in the same indict- 
ment, although they arise out of separate and distinct transactions.®" 

472; Commonwea]th2;.Bartilson,85 Pa,St. Joinder of Misdemeanors. — But the 
487 ; Fulmer v. Commonwealth, 97 Pa. St. joinder of several distinct misdemeanors 
503; s. c., to W. N. C. 437 ; Commonwealth In the same indictment is not a cause for 
V. Schaub (Pa.), 16 Chic. L. News, 204; a reversal of judgment thereon, on wi it of 
Oreenlow State, 4 Humph. (Tenn.) 25; error, when the sentence is single, and is- 
Bavis V. State, 3 Coldw. (Tenn.) 77; appropriate to either of the counts upon 
Womack v. State, 7 Coldw. (Tenn.) 508; which the conviction is had. Polinsky 2^. 
Weathersby i). State, i Tex. App. 643; People, 73 N. Y. 72. 

United Stated v. Sharp, i Pet. C. C. 131. Exceptions. — However, there are excep- 

Joinder of Offences,— But there may be tions to this general rule. Thus, where the 
a joinder of several offences of the same indictment charges the defendant with ai> 
'class or kind, growing out of the same offence which in its nature includes several 
tranfealction, though committed at different smaller ones, it is not multifarious ; as a^ 
tildes, if s'et out in several distinct counts; murder for murder which includes man- 
‘and snth joinder is not ground for demurrer slaughter, a battery and an assault ; or ii» 
or arrest of judgment. United States v. an indictment for manslaughter which in- 
Wentworth, ii Fed. Rep. 52; United States eludes a full and technical charge of ain 
V. O’Callahan, 6 McL. C. C. 596. assault and battery. Commonwealth v.. 

It has been held that an indictment is Harney, 51 Mass. (10 Mete.) 422-425; i 
not objectionable for duplicity, because it Bish. Cr. Proc. 190. 
charges the accused with having sent a 1 . i Chit, Cr.L. 253; 2 Colby, Cr. L. 121. 

false writing and affidavit, ’Mf the context However, not more than one distinct 
clearly shows the meaning to be that the offence or criminal transaction should regu- 
accused sent a single false instrument, de- larly be charged upon the prisoner in one 
scribed as a writing and affidavit,” not that indictment, because, if that should be 
he sent a false writing and a false affidavit, shown to the court before plea,' they would 
United States v. Corbin, ii Fed. Rep. 238. quash the indictment, lest it confound the 
Each Gonnt of an indictment, it has been prisoner in his defence. Should the fact 
said, charges a distinct and separate offence not be discovered until after plea, the 
in judgment of law, and is, in fact and court may, in its discretion, require the 
theory, a separate indictment. Conse- prosecutor to elect upon which he will pro- 
quently, where a prisoner is charged in ceed. This, however, is meiely a matter 
two separate counts with having two dif- of prudence and discretion resting entirely 
ferent stills at different times on the same with the trial judge, i Chit. Cr. L. 253 j r 
day, and af the same place, he may be ac- Colb. Cr. L. 362. 

quitted on one count, and convicted on the The Practice is, in indictments for felo- 
other. United States Malone, 2 Blatchf, nies, to include but one transaction in a 
C,C. 137 ; s. c.,9 Fed. Rep. 879 ; 13 Rep. 67* single indictment, and, if two or more dis- 
But Counts of Different Classes cannot be tinct offences are contained in the same 
joined in the same count. Thus, it has indictment, either to quash it, or compel 
been Mi that counts for conspiracy cannot the prosecutor to elect on which charge he 
be joined with counts to murder. United will proceed. Whart. Cr. L. {5th ed.) 4 16- 
States Scott, 4 Biss. C.C. 29. See Spies w. ’422; r Bish. Cr. Proc. 201. 

People, 122 111 . I ; s. c., 10 West Rep. 701. However, wheie it appears, on the ojien- 
And where an indictment charged in the ing of the case, and on the trial of the 
same count a capital offence and a misde- prisoner, that there is no more than one 
meaner, it was quashed. United States w. criminal transaction involved, and that the 
Sharp, r Pet. C. C. 131. So also where, joinder of the different counts is only 
in an indictment for forgery, two distinct meant to meet the various aspects in 
offences, requiring different punishment, which the evidence may present itself, the 
are |oined in the same count ; as where the court will not restrict the prosecutor to 
forging of a mortgage, and of a receipt particular counts, and will suffer a gen- 
<ifedorsed thereon, are both charged in the eral verdict to be taken on the whole. Feo- 
aathe count, and the defendant is convicted, pie w. Austen, i Park. Cr. R, (N. Y.> 
the' judgment will be arrested. People v. 154. 

-Wright, 9 Wend. (N. Y.) 193, But see 2 . I Chit. Cr. L. 254; Rex v. Tones, x 
‘People V. Stearns, 21 Wend. (N. Y.) 409. Camp. 133. 
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/. The Conclusion, — Each count of an indictment must con- 
clude, against the peace and dignity of the State,” or it will be 
defective.^ But an error in the form of the conclusion is not now 
material, inasmuch as it has been enacted that no indictment shall 
be held insufficient for the omission of the words ‘‘against the 
peace,” nor for the insertion of the words, “ against the form of 
the statute,” instead of “against the form of the statutes,” or 
vice versa ; nor for want of a proper or formal conclusion.* 

j. The Signature, — To render an indictment valid, it must be 
signed by the prosecuting attorney.® If the name of the prosecut- 
ing attorney be legibly attached, it is a sufficient signing of the 
indictment ; and when appended to an indictment, the presumption 
is that it was by his authority. If the name of the prosecutor 
is written on the indictment with his knowledge or consent, it is 
sufficient.® And the deputy appointed by a prosecuting attorney 
may sign the indictment.® 

An information, though filed by the prosecuting attorney, if not 
verified as required by statute, cannot be prosecuted.'^ 

k. The Indorseme7it, — Every indictment should be indorsed by 
the foreman of the grand jury which found it ; and an indictment 

l . Williams v. State, 47 Ark, 230. signed by the prosecutor in his presence : 

Allegations in the Conclusion of an in- the court lefused to receive the same thus 

•dictment beyond the words “ against the proved, and required the prosecutor in such 
peace, government, and dignity of the complaints to be called to prove his own 
State,” are immaterial, and may be rejected signature ; such prosecutor was produced, 
as surplusage. Richardson v. State ( Md.), and was a witness hostile to the defence. 

4 Cent. Rep. 765; Rex v, Horne, Cowp. Meld^ error entitling the defendant to a 
72*, Rawlings State, 2 Md. 251. reversal of the judgment. Lefferts z/. State, 

2 . Harris. Cr. L. 341. 49 N. J. L. (20 Vr.) 26; s, c., 4 Cent. Rep. 

Yet it has been held that where two 803. 
counts charge the same crime, one ending 5 . Parr v. State, 74 Ga. 406. 
with, and the other without, the worcfi 6. Hamilton v. State, 102 Ind. 96 ; s. c,, 
'‘^contrary to the form, force, etc., and 1 West. Rep. 147; Stout v. State, 93 IndL 
against the peace,” the defective count may 150; Ind. Rev. Stat. t88i, §§ 5568, 5570. 
be amended by adding the words prescribed In HisBOUxi. — It is keldm. Missouri that 

by the Constitution. State v, Amadon, $8 an indictment signed by the assistant cir- 
Vt. 534; s. c., I New Eng. 355- cuit attorney is a sufficient compliance with 

3. Substantial Bights of liONnaant. — R. S. § 1798, requiring it should be signed 
Whether failure of the prosecuting attorney by the circuit attorney. State v, Hayes, 88 
to sign the indictment tends to prejudice Mo. 344; s. c., 2 West. Rep. no. 
;substantial rights of the defendant, under 7. State v, Calfee (Mo.), 10 West. Rep- 
the Indiana Rev. Stat. i 88 i, § 175^ is an 272; State v, Haywood, 83 Mo. 303, 
open question. Hamilton State, 102 Ind. An Affidavit taken before the clerk of 
•96; I West.Rep.146,147; Heacockz/.State, a court, who is ex officio derk of the 
42 Ind. 393; Dukes v. State, ii Ind. 557. criminal court of the county, is sufficient. 

4. Hamilton v. State, 102 Ind. 96; s. c.. State v. Downing, 22 Mo. App. 504; s. c., 
X West. Rep. 146. 5 West. Rep, 64. 

A complaint charging an unlawful sale The Competeuey of a Witness, whose 
of intoxicating liquors is not sufficient for name is appended to the affidavit to the 
the reason that the person making the truth of the information, is a matter of 
«ame is described therein by his full Chris- judicial inquiry, and it is not necessary that 
tian name, while it is signed with an initial, he should state his competency, or that he 
Commonwealth z^. Intoxicating Liquors, had knowledge that an offence had been 
142 Mass. 470; s. c., 3 New Eng. Rep. 36. committed, where the affidavit is in positive 
The defendant in a criminal case pro- terms, and not upon information and be- 
duced written complaints, and, being a wit- lief. State v. Downing, 22 Mo. App. 504 ^ 
ness, testified that such complaints were s. c., 5 West, Rep, 64. 
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not indorsed by the foreman of the grand jury, as required by the 
statute, is bad for want of such indorsement, on a motion to quash. ^ 
And where the indictment upon which appellant was tried and 
convicted was not indorsed by the foreman of the grand jury, the 
judgment must be reversed.® 

The fact that the number of the indictment and the number of 
the case are different, is immaterial, where it affirmatively appears 
that the indictment set out in the transcript was returned into 
court, and defendant pleaded thereto.® And where, by inadver- 
tence, the county attorney indorsed on a substituted information 
a different number than that by which the case was originally 
entered upon the docket, and the defence therefore objected to 
the substitute, held, that the mistake should have been corrected 
upon the motion of the county attorney, or by the trial court 
upon its own motion.'* And an indictment indorsed on the back 
in printing with the words A true bill,’’ which indorsement is 
signed by the foreman of the grand jury as such foreman, it is a 
compliance with the statute in that respect.® 

It is immaterial on what part of the bill the foreman’s signature 
appears.^ Error in the form of the indorsement of the indict- 
ment by the foreman of the grand jury, which could not have 
prejudiced the rights of the defendant, will be disregarded.*^ 

A statute requiring a noting on the indictment of the names of 
the witnesses, is mandatory, and, if disregarded, it is sufficient to 
quash indictment; but the names of all witnesses need not be 
noted® Thus, where an indictment had indorsed upon it the 


1 . Cooper V, State, 79 Ind. 206; State 
Bowman, 103 Ind. 69 ; s. c., i West. Rep. 
138; Johnson v. State, 23 Ind. 32; Hea- 
cock V. State, 42 Ind. 393 ,* Beard v. State, 
57 Ind. 8 ; Strange v. State, 1 10 Ind. 354 ; 
s. c,, 8 West Rep. 928; Ind. Rev. Stat., 
i8$i, § 1669. 

Omission of Clerk. — No exception to the 
omission of the clerk of the circuit court 
to put the usual file mark on an indictment 
which’ has be^ pleaded to, and of which 
the record shows due presentation by a 
grand jury in open court, can be raised pri- 
marily in the appellate court. Willingham 
V. State, 21 Fla. 761. 

Xhe lUiaxLtes of the Evidence upon which 
an indictment is found are sufficiently filed 
with the clerk, under Iowa Code, § 4293, 
when they are handed to him, and he re- 
ceives them to be kept on file* in his office. 
The indorsement of the filing by the clerk, 
although proper, is not necessary. State 
V. Briggs, 68 Iowa, 416. 

It is not necessary to indorse a verdict 
upon an indictment at all j and if indorsed 
upon a wrong indictment, judgment may 
nevertheless be entered upon the one on 
which the trial was had. O'Bryan v. State, 
48 Ark. 42. 
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8. Strange v. State, no Ind. 354 ; s, c,, 8 
West. Rep. 928. 

Iowa Code; Private Prosecution; Buty 
of Grand Jury. — Section 4292 of the- 
Iowa Code, requiring the grand jury, when 
an indictment is found at the instance of a 
private prosecutor, to indorse that fact on 
the indictment, is directory merely, and 
such indorsement is not essential to the 
validity of the indictment. State v. Briggs, 
68 Iowa, 416. 

8. Mergentheim v. State, loi Ind. 567 ; 
s. c., s West. Rep. 851. 

4 . Stiff V, State, 21 Tex, App. 25$. 

5 . Tilly State, 21 Fla. 242. 

6. State V. Bowman, 103 Ind. 69; s. c,, 
I West. Rep. 138 ; i Bish. Cr. Proc. {3d ed.) 
§698. 

7 . Thus, where the foreman signed above 
the words, ** A true bill,” and not the bill 
with the words Foreman,” the indorse- 
ment is sufficient on a motion to quash 
the indictment. State v. Bowman, 103 Ind, 
69; s. c,, I West. Rep. 138; Johnson v. 
State, 23 Ind. 32; Heacock p. State, 4^ 
Ind. 363; Cooper v. State, 79 Ind 272. 

8 . Andrews v. People, 117 111 . igKi 

4 West. Rep. 139, Fide tnfm. Hi, 2, i.f 
and IV., I. 
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names of three witnesses, the presumption must be indulged, that 
it was found upon their evidence, and that the grand jury, in 
making the indorsement, complied with the mandate of the 
statute.^ 

/. Return of the Grand J2iry, — Indictments found by a grand 
jury should be presented to the court by their foreman, in their 
presence, and are filed, and remain as puUic records.® 

A return by the grand jury, ‘‘at true bill,** is sufficient.® 

The record showing that the grand jury came into open court, 
and, through their foreman, returned an indictment, etc., it is 
a full compliance with the statute.^ 


Under Mo. R. S. § 1802, if the grand jury 
fail to indoise on the indictment the names 
of the witnesses on whose evidence the 
same was found, it will be a good ground 
for a motion to quash. State v. O’Day, 89 
Mo. 559; s c., 6 West. Rep. 449. 

Detemining Identity. — Where the name 
of “ Mrs. H.” was indorsed on the indict- 
ment as one of the witnesses, and the State 
on the trial offered “Mrs. Mary E. H.” as 
a witness, and it w’as objected that her 
name was not indorsed on the indictment, 
hdd, that it was the duty of the court to 
determine whether “Mrs. H.” and “Mrs. 
Mary E. H.” were the same person, and 
that, in so doing, it was competent to con- 
sult, not the indorsement upon the indict- 
ment, but the minutes of the evidence ; and, 
further, that, since the court overruled the 
objection, it must be presumed that it did 
consult such minutes, and therein found 
sufficient evidence. State v, Briggs, 68 
Iowa, 416. Code, § 4293. 

1 . State V. O’Day, 89 Mo. 559; s. c., 6 
West, Rep. 449. 

2 . Barb. Cr. L. 317. 

But where an indictment is found against 
a person for a felony where he is not in 
actual confinement, it is not open to the 
inspection of any one except the district or 
prosecuting attorney, until the defendant 
therein has been arrested. 2 N. Y. Rev. 
Stat. §§ 39, 40. 

3 . Epps V. State, 102 Ind. 539 ; s. c., 3 
West. Rep. 380. 

Indictment not returned by Grand luify. 
— A special plea which alleged that the in- 
dictment was never returned in the court 
by the ^rand jury, but was brought in by 
their bailiff and handed to the clerk, who 
thereupon entered it on the minutes of the 
court, at which time none of the grand 
jurors were present, but which did not 
allege that the bailiff making the return 
was not the duly qualified officer of the 
grand jury, sworn in accordance with law. 
or that the indictment was tampered with 
or altered in any respect, or that, in conse- 
quence thereof, the accused suffered injury 


or detiiment, was held demurrable, and 
properly stricken out by the court. The 
history and reason of the manner of return- 
ing indictments is discussed in Danforth v. 
State, 75 Ga. 614. 

^ A special plea to the effect that the in- 
dictment was improperly delivered to the 
copt, being brought into the court by the 
bailiff of the grand jury, but not alleging 
that it had been tampered with, or was out 
of the bailiff’s hands from the time he left 
the grand jury room until he delivered it to 
the court, or that there was any improper 
conduct on his part, has been prcmerly 
stricken out on demurrer. Davis v. State, 
74 Ga. 869. 

Where the indictment itself states that 
the grand jury was duly impanelled, sworn 
and charged, the record sufficiently dis- 
closes that it was lawfully impanelled* 
Walter v. State, 105 Ind. 589; s. c., 2 West. 
Rep. 759, 760; Alleys, State, 32 Ind. 476; 
Powers?^. State, 87 Ind, 144; Stout s/. State, 
93 Ind. 15a; Epps v. State, 102 Ind. 539; 
Padgett V. State, 103 Ind. 550; s. c., i 
West. Rep. 584. 

An indictment is good which purports 
to be found by the grand jurors “upon 
their oath or affirmation,” some of whom 
affirmed. State v. Adams, 7$ Me. 486; 
s. c., 3 New Eng. Rep. 243, 244 ; Lincoln 
V, Taunt. Cop. Mfg. Co., Mass, fn 
Cush.) 440 ; Horne v. Haverhill, 1 13 Mass. 
344 * 

Information for a Pelony cannot be 
lodged against a defendant at a term of 
court to which he has been recognized to 
aj^pear after discharge of the grand jury 
without finding an indictment. State v, 
Boswell, 104 Ind, 541 ; s. c., 2 West. Rep. 
726. 

He may be again arrested, a preliminary 
examination may be again had, and he be 
placed under recognizance. State w. Bos- 
well, ro4 Ind. 541; s. c., 2 West. Rep. 
726. 

4 . Rev. Stat. 1879, sec. 1797. State z'. 
Payton, 90 Mo. 220 j s. c., 7 West. Rep. 
12^ 
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A failure of the record to show the return is not ground for 
motion in arrest of judgment where the cause assigned is that the 
facts do not constitute the offence.^ 

W. Process and Appearance. — The grand jury having found a 
true bill, process is issued to compel the attendance of the accused 
to answer the charge. This is not required if he is already in 
custody, or surrenders to his bail in such case he may be tried 
as soon as is convenient. If he is in custody of another court for 
some other offence, the course is to remove him by a writ of 
habeas corpus^ and bring him up to plead.* 

If, however, an indictment has been found in the absence of 
the accused, he having fled or secreted himself so as to avoid 
the warrant of arrest, or has not been bound over to appear at the 
session of the court in which the indictment is found, then pro- 
cess must issue to bring him into court. This process in ordinary 
cases is regulated by statute in the various States of the Union. 
In most, if not all, of the States, when an indictment or informa- 
tion is filed, a warrant issues from the court in which it is filed, 
unless the defendant is already in arrest on bail.^ From and after 
the return day of a served writ,^ such defendant is held to be con- 
tinuously present in court, till final disposition of the prosecution. 

Another mode of proceeding is, for the court before whom the 
indictment is found to issue a bench warrant for the arrest of 
the accused, and to bring him immediately before such court. 

Process on informations is similar to that on indictments. 

The appearance of the accused having been enforced in this 
way, or voluntarily made, the next step is to arraign him. After 
arraignment, and before plea, the defendant makes any objections 
which he may have to the form of the indictment, the constitution 
or conduct oi the jury finding the indictment, and the like. 

V. Arraigiiment® and Plea, — The arraignment, or requiring the 
prisoner to answer to the charge of an indictable onence, con- 
sists of three parts : (i) calling the prisoner to the bar by name ; 
(2) reading the indictment to him ; (3) asking him whether he is 
guilty or not of the offence charged.® If several defendants are 
charged in the* same indictment, they ought all to be arraigned at 

1, Padgett 0. People, 103 Ind. 550 ; s.c., to holdup his hand for the purpose of iden- 
c West, Rep. 584; followed in Walter 2^. tification is now generally disused, unless it 
State, 105 ino. 589 ; s. c., 2 West. Rep. be adopted in order to distinguish between 
760, two or more prisoners who are being ar* 

3 . Harris, Cr. L. 361. raigned at the same time. Nor Is the 

3 . In Kentucky, in cases of misdemeanor, prisoner now asked how he will be tried, 
a summons issues, unless the court orders it being taken for granted that he will be 
a warrant. (Criminal Code, sect. 148.) tried by a jury. He is to be brought to 

^eta on Corporation,^ In Ohio (74 the bar without irons, or any manner of 
Ohio L. 337) and Iowa (Rev. Stat 1877, P- shackles or bonds, unless there is evident 
^2) a corporation is brought into court by danger of escape, or other good cause. In 
summons. felonies he must be placed at the baf of 

4 . In lowaw from and after two days the court, though in misdemeanors this 

after sewce. does nut seem necessary. See lb. v* tov- 

5. Mraiionm ; ad resm ; a resu. ett, 9 Carr. A P. 462 ; Harris, Cr* L. 

The former practice of requiring him 371. 
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If arraignment had been made in the place where the^ indict- 
ment was found, it need not be made at the place to which the 
trial is removed,^ though a double arraignment would not be 
error.^ When a defendant has been once arraigned, and has 
pleaded to an indictment on a former trial, re-arraignment is 
unnecessary.^ 

The arraignment in cases of felony must be by the defendant 
in person.*^ If the defendant, when arraigned, asks for and ob- 
tains time to plead, he waives any defect in the statutory details 
of the arraignment.^ And where, after reading the indictment, 
the counsel for the accused causes it to be entered by the court,, 
the plea of not guilty, it is a sufficient arraignment.® 

Where the indictment was not read to the defendant, nor a copy 
of it, with the indorsements, delivered or tendered to him, nor was 
he then or thereafter asked to plead, there was no arraignment^ 
The defendant does not waive arraignment and plea by submitting 
to a trial introducing witnesses, and allowing the case to be argued 
on his behalf.® But an arraignment is not void because of the 
omission to inform defendant of his right to have counsel, if 
the court so informed him during the arraignment.® 

I, Motion to quash. — At common law, a motion to quash was 
addressed to the discretion of the court ; and courts differed in 
their practice as to the cases in which the motion should be 
granted, and as to the stage of the proceeding at which it could 
be presented. 

It has been remarked that, “ (i) in general, this motion could be 
properly presented as a speedy means of disposing of the indict- 
ment, where the indictment for defect in substance was bad on 
general demurrer; but where the indictment was for a grave 
offence, a motion made on this ground would be overruled, unless 
the defect were obviously clear; (2) where the indictment was 
defective in form, in which case the motion* was a substitute for a 


to the amended information, — the court Corbett, 28 Cal. 328 ; McQuilleii State,. 
held that the original information stated 3 Smed. & M. 587. 

0 . People V. VillariiiwS, 66 Cal. 22S. 

XO. And to-day the Question whether or 
not an indictment will oe gnashed, fur the 
reason that different felonies are charged 
in different counts, is much in the dihcre- 
tion of the court. In no case should an 
indictment be quashed because of mis- 
joinder, unless it cleaily appears upon the 
face of the indictment that different and 


no offence, and that the trial under the 
amended information, without an arraign- 
ment and plea, was error, as no issue was 
j □ined. People v. Moody, 69 Cal. 184. 

1 . Davis State, 39 Md, 355 ; Vance v. 
Commonrirealth, 2 Va. Cas. 162; Hayes v. 
State, 58 Ga. 35; Paris v. State, 30 Ala. 
232. 

S. Gardner v. People, 4 111 . (3 Scam.) 
83. 

8. State 7 ). Boyd, 36 La. An. 374. 
Mis-trial, — After a mis-trial a re-arraign- 
ment is not necessary. 


distinct crimes are charged. Different 
counts cannot be joined in the same indict- 
ment j and unless the prosecutor declines 
Hayes v. State, $8 to elect, but manifests a purpose to insist 
. upon a conviction upon each count, the 

People V. Redinger, 55 Cal. 298, indictment will not be quashed. Glover e* 

6. People e. Lightner, 49 Cal, 226. State, 109 Ind. 391 ; s. c., 7 West. Rep- 

6 , Bateman 2/. State, Miss. Jan. 1887* 565; Hamilton 2/. People, 29 Mich. 

Rex?/."* ■ - • 


7 . People e. Corbett, 28 Cal. 328. 


8. Schoeffierz/. State, 3 Wis. S23; People Proc, 447, 
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special demurrer; (3) for fatal irregularity in the record other 
than the face of the indictment (4) It was also allowed by some 
courts for irregularity in the proceedings not appearing on the 
record, in which case the motion filled the place of a plea in 
abatement It must ordinarily be presented before issue joined, 
but was in a proper case allowed after issue joined.^ In such 
case, it has been held by some courts, the plea should be with- 
drawn before the motion to quash can be received ; * but the 
practice in this country has been reduced to certainty in most 
States by statute.® 

1 . Commonwealth v. Chapman, 65 Mass, made on the ground of error in the indorse* 

{ 1 1 Cush.) 422 ; Reg. V. Heane, 9 Cox, ment of the names of witnesses upon the 
C. 433. indictment, will be overruled where the 

S* Nicholls V. State, 5 N. J. L. (2 South) error or omission is corrected. Since all 
539, persons “bound over*’ by an examining 

3 . Thus, by statutory provision, — magistrate after a preliminary hearing, have 

In Illinoxs, all exceptions which go under the code the right to challenge the 
merely to the form of an indictment, shall array of the grand jury, or any member of 
be made before trial ; and no motion in it, no such person is allowed to base his 

arrest of judgment or writ of error shall motion on the fifth ground above enumer- 

be sustained, for any matter not affecting ated. Iowa Rev. Stat. 1873, P* ^ 74 * 
the real merits of the offence charged in In Kentucky, a “ motion to set aside the 
the indictment. No indictment shall be indictment ** can be made only on the fob 
quashed for the want of the words “with lowing grounds : i. A substantial error in 
force of arms,” or of the occupation or the summoning or the formation of the 

place of residence of the accused, nor by grand jury. 2. That some person other 

reason of the disqualification of any grand than the grand jurors was present before 
juror. III. Rev. Stat. 1877, p. 403. the grand jury when they acted upon the 

In Indiana, the court may quash an in- indictment. 3, That the indictment was 
dictment on motion when it appears upon not found and presented as required by the 
its face either : (i) that the grand jury had code. Ky. Cr. Code, § 158. 
no legal authority to inquire into the LiHicnigan it is provided that no in 
offence charged; (2) that the facts stated dictment shall be quashed (i) for the omis- 
do not constitute a public offence ; (3) that sion or misstatement of the occupation, 
the indictment contains any matter which, estate, or degree of the defendant, or of 
if true, would constitute a legal justifica- the name of the city, township, or county 
tion of the offence charged, or (4) other of his residence ; (2) for the omission of 
legal bar to the prosecution. Ind. Rev, the word “ feloniously,’* or of the words 
Stat, 1876, 399. “ with force and arms,” or any words of 

In Iowa, a “motion to set aside an in- similar import; (3) for omitting to charge 
dictment ** made by the defendant must be any offence to have been committed con- 
sustained : I. When the indictment is not trary to the form of the statute or statutes ; 
indorsed “a true bill” by the foreman of (4) tor any other defect or imperfection in 
the grand jury. 2. When the names of all matters of form, which shall not tend to- 
the witnesses examined before the grand the prejudice of the defendant. See Mich- 
jury are not indorsed on the instrument; Rev. Stat 1871, pp. 2169, 2170. The stat* 
also, where the minutes of the evidence of ute also provides that every objection to 
the witnesses examined before the grand any indictment for any formal defect ap- 
jury are not returned with it. 3. When it parent on the face thereof shall be taken 
has' not been presented and marked “ filed ” by motion to quash or demurrer before the 
as prescribed by the code. 4. When any jury shall be sworn ; and the court may, if 
person other than the grand jurors was it be thought necessary, cause the indict- 
present before the grand jury when the ment to be forthwith amended in any par- 
question was^ taken upon the finding of ticular, and thereupon the trial shall proceed 
the indictment, or when any person other as if no defect had appeared. Ibid. p. 
than the grand jurors was present before 2173. 

the grand jury during the investigation of the In Ohio, a motion to gnash may be made 
charge, except as required or permitted by in all cases when there is a defect apparent 
law. 5. That the grand jury were not upon the face of the record, including de<* 
selected, drawn, or summoned, impanelled, fects in the form of the indictment, or in 
or sworn as prescribed by law. A motion the manner in which the offence is charged* 
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But it may be laid down as a general rule, applicable alike in 
all the States, that a motion to quash and a demurrer precede the 
arraignment : ^ and a motion to quash must be made before plea ; ^ 
it cannot be entertained after verdict.® And a motion to quash, 
if taken too late, is properly overruled.** 

Where a motion to quash is made after plea, and too late to 
frame a new indictment, the motion must fail, unless the defects 
in the indictment would be clearly fatal after verdict.® Merely 
making out and filing a written application to set aside the indict- 
ment is not sufficient to constitute a motion : the attention of the 
court must be called to it, and the court be moved to grant it.® 

A motion to quash does not have the effect of withdrawing the 
plea of not guilty at the special term, and a second arraignment 
is not necessary.*^ 

An order setting aside an indictment is a final order, and appeal- 
able,® and it must be assigned for error ; ® but the general rule is, 
that the refusal of the lower court to quash an indictment on 
motion is not reviewable on error ; and if such motion may be sus- 
tained, when it was shown that there was no evidence before the 
grand jury, the court may properly refuse to enter into an inquiry 
into the sufficiency of the evidence to sustain the finding.^® 
a. When gra^ited. — Where the essential part of the offence is 
omitted, a motion to quash should be sustained.*^ 

A plea in abatement may be made when court Commonwealth Hersey, 144 
there is a defect in the record which is Mass. 297; 3 New Eng. Rep. 515, 910; Corn- 
shown by facts extrinsic thereto. The ac- mon wealth zk Keefe, 143 Mfass. 467 j s. c., 
cased snail be taken to have waived all 3 New Eng. Rep. 515. 
defects which may be excepted to by a mo- They should be taken in the trial court* 
tion to quash, or a plea in abatement, by Commonwealth v* Hallahan, 143 Mass* 
demurring to the indictment, or pleading 167 ; s. c, 3 New Eng. Rep. 300* 
in bar or the general issue. 74 Ohio L. 8. United States v* Bartow, 20 Blatchf. 
341 * C* C. 349 * 

1 . Epps V* State, X02 Ind. 539; s. c., 3 6. People v* Ah Sam, 41 Cal. 65a 

West Rep. 380. 7 . State v* Bishop, 22 Mo. App. 435 ; 

2 . Waiver of Error. — A motion to set s. c., 4 West. Rep. 793. 

aside the indictment must be made before S* People ^ C?»l. 564. 

plea, or it will be deemed waived. Stacey 2 . Bowo«r 7 ^fite, loS Ino* s »* 

-if* People, 34 Cal, 308 j People v. Turner, 39 6 West ftep. 897. 

Cal. 377 j People v* Johnston, 48 Cal, 550. 10 . Bryant v*. State, 70 Ala. 282, ' * 

A failure to move to set aside the in- 11 , State v> Jackson, 89 Mo. 561 j d 
dictment is a waiver of any error which West. Rep. 445. " 

might have been reached by such motion. Texas Code.— The Texas 
Haggard zf* Commonwealth, 79 Ky. 366. Proc. art. 523, enumerates but two 
Objection to Grand Jury. — The objec- upon which an indictment can be set aside, 
tion to a grand juror, if made before plea, the first being that if it appears from the 
is made m time. State v* Haywood, 94 record of the court that the indictment was 
C. ^7. not found by at least nijie of the grand 

The «oue Proseq^ of a count destroys jurors,” and the second being ‘Hhat some 
'all basis for quashing the indictment for person not authorised by law was present 
defects in that count. State v. Lockwood, when the grand jury were deliberating 
55 Vt 378 j s. c., 2 New Eng. Rep. xg6. upon the accusation against the defendant, 
S* State V* Barbee, 93 N. C. 498. or were voting upon the same.** Neither 

4 . Commonwealth 2/. Hallahan, 143 Mass, of those grounds covers the conditions of 
107 ; s. c, 3 New Eng. Rep. 308. a case wherein the grand jury, voting 

mertly formal obJicHm cannot be originally to indict the defend&mt only for 
■taken for the first time in the superior murder of the second or other diegree, upon 
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A prosecution cannot be maintained on an affidavit alone. If 
no information is filed, the proceedings should be quashed.^ And 
where the affidavit does not support the information, a motion to 
quash must be sustained.® A motion to quash an indictment 
which avers an impossible time of commission of the act, should 
be sustained.® 

An indictment should be quashed where the defendant never 
had a preliminary examination, nor had he ever waived it, and the 

Ibeing advised by the district attorney and Murphy v. State, 107 Ind. 598 ; s. c., 5 
the regular district judge (not then presid- West. Rep. 741. 

ing) that the offence of murder could be A motion to quash an indictment for sell- 
charged only in the first degree, voted to ing less than a quart of intoxicating liquor 
indict in the first degree. Johnson z>. State, without a license, averring impossible time 
22 Tex. App, 206. as date of sale, should have been sustained,. 

An Indictment for obtaining Property uponauthorityofMurphyz/.State,io6Ind- 
under FalsePretences was properly quashed, 90; s. c., 3 New Eng. Rep. 300, 3 West- 
allhough both counts averred the falsity of Rep. 741 ; Murphy v. State, 107 Ind. 598 ; 
the representations alleged to have been s. c., 5 West. Rep. 549. 
made by the defendant, and that the owner But if the day assigned be subsequent to 
of the goods relied on such representations, the finding, the indictment is bad. State 
believing them to be true, and was thereby v, Noland, 29 Ind. 212; Commonwealth 
deceived, where it was not even inferen- Doyle, no Mass. 103; Jacobsz^.Common- 
tially charged that it was by means of such wealth, 5 Serg. & R. (Pa.) 316; Joel 
false representations that the owner was State, 28 Texas, 642; State v* Fox, 15 Vt- 
induced to part with the possession of the 22 ; State v. Litch, 33 Vt. 67. 
goods some eighteen days after the false When time is important, courts will in- 
representations were so made and relied quire into a day or fractional portion of a 
on. State v. Connor, no Ind. 469; s. c., 9 day. People v, Beatty, 14 Cal, 571. 

West. Rep. 226. The allegation of a day within a limita* 

, 1 . State V, First, 82 Ind. 81. tion is material when the offence is subject 

Dyer v. State, 85 Ind. 525. to limitation. People v. Miller, 12 Cal. 294- 

The Affidavit and Infomatioii take the In bigamy the date of the unlawful 
place of an indictment, and, in a certain marriage is immaterial. State v. Hughes,, 
generic sense, constitute the indictment. 58 Iowa, 165. 

Their sufficiency may consequently be tested ^ An indictment charging keeping and sell- 
by either a motion to quash or a motion in ing liquors at a time and place stated, is 
arrest, under the same general rules which not bad for omission to repeat the time iii 
apply to indictments. Lindsey v. State, 72 farther allegation that defendant thereby 
Ind. 39; Hoover v. State, no Ind. 349; maintained a nuisance. State z/. Buck, 78 
s. c., 9 West. Rep. 88. Me. 193; s. c., i New Eng. Rep. 903. 

3 . Murphy v. State, 107 Ind. 598 j s. c., 5 Indictment for cruelty to animals may 
West. Rep. 549, 741. allege a period of time instead of a single 

On a motion to quash where the indict- date, the offences involving continuous 
ment charges the offence to have been on a action. State v. Bosworth, 54 Conn, 1 ; 
particular day, which date is anterior to the s. c., r New Eng. Rep. 928. 
finding of the indictment, it is sufficient. Where an indictment charged defendant 
People V, Littlefield, 5 Cal. 355 ; People with having opened his saloon after nine 
Lafuente, 6 Cal. 202 ; U. S. y. Bowman, 2 o’clock in the “afternoon” instead of 
Wash. C. C. 328; Commonwealth v, Dil- “evening,” held immaterial. People v, 
lane, 67 Mass, (t Gray) 483; State v, Ma- Husted, 52 Mich. 624. 
grath, 19 Mo. 678; McBryde zx. State, 34 In an indictment for bribery, or for 
Ga. 202; Cook V, State, 11 Ga. 53; Win- promise of benefit to influence official ac- 
gard V. State, 13 Ga. 396 ; McDade 2/, State, tion, ombsion of the year is not fatal, time 
20 Ala. 81 j Shelton State, i Stew. & P. not being of the essence of the offence. 
(Ala.) 208; Turner 2». People, 33 Mich. 363 ; State v» McDonald, 106 Ind. 233; s. c., 5 
People V. Van Santvoord, 9 Cow. (N. Y.) West. Rep. 752, 

660; Wells V, Commonwealth, 78 Mass- Where there are several counts, in the 
(12 Gray) 326; State z'. Woodman, 3 Hawks first of which the time and place are spe- 
(N. C.), 384. cially stated, it is sufficient to allege in the 

An indictment alleging an impossible subsequent counts that the offence therein 
date, as 18184, of an unlawful sale of described was then and there committed. 
Hquors, should be quashed on ^notion. Fisk v. State, 9 Neb. 62. 
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witness had never signed his e\ddence given or, where the wife 
appeared before the grand jury against the husband ; or, where 
the grand jury received testimony of a person not under oath 
•or, where a grand juror was falsely personated by another of the 
jsame surname.^ And it is not error to quash an indictment for 
murder, where death resulted from an attempt to produce an 
abortion.'® 

Objection that names of all material witnesses for the State 
were not indorsed on indictment, should be made on motion to 
<iuash indictment.® 

A motion to quash on the ground of the pendency of another 
information, is merely a plea in abatement, and must be supported 
by evidence.*^ 

A complaint must allege facts, not belief, or it will be quashed 
on motion.® And where a bill of rights provides that no warrant 
shall issue but on probable cause, supported by oath or affirma- 
•tion,*’ a complaint or information charging a misdemeanor on 
hearsay and belief will not authorize a warrant where no prelimi- 
nary examination has been had or waived.® 

Where, under the facts of the case, in a criminal prosecution 
for a statutory offence, respondent should have been charged 
under a section of the statute other than that under which the 
charge was laid, as there can be no conviction under the informa- 
tion as framed, the prisoner must be discharged.^® 

A motion by a defendant to be discharged from custody need 
not be in writing ; and it is not required to state the reasons upon 
which the discharge is asked. And the motion may be based 
upon matter lying entirely outside of the record. It may be sup- 
ported by affidavits or records or other evidence aliunde, in which 


1 . People V, Brock (Mich.), 7 West. Rep. 

People V* Moore, 65 How. (N. Y.) Pr. 
X77- 

3 . Mackin v, People, 115 111 . 312; s. c., 
j2 West. Rep. 9x2, 915. 

4 . Nixon v. State, 68 Ala, 535. 

3 . Commonwealth Vn Railing, 1x3 Pa, 
St. 37 ; s. c., 3 Cent. Rep. 531 ; Common- 
wealth V. Jackson, 8i Mass. (15 Gray) 188; 
Robbins v. State, 8 Ohio St. 13X. 

6. State V. Griffin, 87 Mo. 608 ; s. c., 8 
West. Rep. S20, 89 Mo. 49; 4 West. Rep. 

the Names of the Witnesses need not be 
stated in the affidavit,— State v, Bunnell, 
81 Ind. 31 5, — and they cannot be added to 
the information without showing that they 
were not known in time to give notice to 
the defendant before trial. People v. Hall, 
48 Mich. 482. 

7 . State 2^, Bishop, 22 Mo. App. 435; 

js. c., 4 West. Rep. 793. ^ 

8. People V, Heffron, 53 Mich. 527. 

Ill a J ttstice’s Court, however, a complaint 


in a criminal proceeding upon information 
and belief is sufficient. State ». Davie, 62 
Wis. 305. 

9 . State V. Gleason, 32 Kan. 245. Com* 
pare State v. Babbitt, 32 Kan. 253. 

A complaint charging the commission of 
a crime is not invalidated by the addition 
of the words, "the affiant verily believes 
the defendant is guilty of the facts/' 
Brown v. State, 16 Neb. 658. 

10. People V* Calderwood (Mich.), 9 
West. Rep. 554. 

11 . State V. Cooper, 103 Ind. 75 5 s. c., t 
West. Rep. 135. 

This Buie can only he applied to cases 
where the error, if error occurred, is appar- 
ent uixin looking at what properly belonged 
to the record. In speaking of matters 
which appear on the record, only such 
things are meant as pertain to the legal 
record. Scotten v, Divilbiss, 6a Ind. 37# 
Lippman City of South Bend, 84 fed. 
276; Hancock Pleming, 85 Ind. m% 
State Copper, 103 Ind. 7 S^ »* 

Rep. 135. 
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case neither the motion, affidavits, records or other evidence, nor 
the ruling thereon, are legally a part of the record unless made so 
by order of the court, or% bill of exceptions.^ 

b. When not granted, — Where the indictment is sufficient, it 
is error in the court to quash it ; * and a motion to quash an indict- 
ment consisting of several counts is properly overruled, if either 
count is sufficient.® 

Where the evidence is conflicting, the court may refuse to set 
aside the indictment^ And a motion to quash an indictment, or 
to strike it from the files, on the ground that it was not found on 
legal evidence, or that the evidence was insufficient, is properly 
overruled, when it appears that a competent witness was sworn 
and examined before the grand jury ® 

In no case should an indictment be quashed because of mis- 

1 . State V, Cooper, 103 Ind. 75; s. c., i defendant had been illegally arrested, and 

West. Rep. 13^. was in custody under such arrest when it 

Hotion to oiscliarge from Custody. — In was found, presents no error. State v, 
the case of Beard v. State, 57 Ind. 8, the Brooks, 92 Mo. 542 ; s. c., 10 West. Rep. 
defendant moved to dismiss the proceed* 679. 

ings and to be discharged from custody. The court say, “ Conceding (without de- 
The motion was overruled; and in delivering ciding) that, previous to the finding of the 
the judgment of the court on the defend- indictment, the forms of law had not been 
ant’s appeal, Howk^ said, “ Appellant’s pursued in arresting the defendant, and 
motion to dismiss the proceedings in this that such arrest was illegal, it affoids no 
case, and for his discharge from the cus- ground for quashing the indictment, and it 
tody of the sheriff, the decision of the court has been so ruled in the following cases, 
below thereon, and appellant’s exception and we have not been able to find a con- 
to such decision, were not made part of the trary ruling by any court of last resort* 
record by a proper bill of exceptions. The People v, Rowe, 4 Park. Cr. R. (N. Y.) 
second alleged error complained of by ap- 253; State v, Brewster, 7 Vt, n8; United 
pellant is not apparent, therefore, in tne States v, Lawrence, 13 Blatchf. C. C. 295; 
record of this cause, and no question is Dow’s Case, rS Pa. St. 37.” 
thereby presented for our consideration.” The Supreme Court of Missouri that 
State V. Cooper, 103 Ind. 75 ; s. c., i West, the wrongfulness of the arrest of the defend- 
Rep. 135. ant, or the wrongfulness of his detention 

2 . State V, Cave, 81 Mo. 450; State v, after arrest, cannot affect, or in anywise 

Huckeby, 87 Mo. 414; s. c., 4 West. Rep. impair, the validity of the indictment after- 
337. wards found against him ; and a motion to 

An indictment should not be quashed quash for either reason should be overruled, 
for any defect or imperfection which does State v, Chyo Chaigk, 92 Mo. 395 ; s. c.> 
not tend to the prejudice of the substantial 10 West. Rep. 308. 
rights of the defendant upon the merits. 8. Bryant v. State, 106 Ind. 549 ; s. c,, 4 
Stout V. State, 96 Ind. 407 ; Galvin v. State, West. Rep. 524, 

93 Ind. 550; Wood V, State, 92 Ind. 269, Arson. — C)n an information for the crime 

see p. 272 ; State v. Bowman, 103 Ind. 69 ; of setting fire to a dwelling-house in the 
s. c., I West. Rep. 138; Ind. Rev. Stat. § night-time, with intent to burn the same, in 
1756 the main expressed in the language of the 

Thus, it is no ground to quash that the statute (How. Stat. § 9128), if the word 
indictment was found by a second grand "did” had been used in the place of 
jury. State v, Hughes, 58 Iowa, 165. " was ” after the word " situate ” and before 

And error in the general charge to the "willfully,” it would have charged the 
.^and jury is not ground for quashing the offence positively; but where the com- 
mdictment. State White, 37 La. An. 172, plaint correctly stated the offence, the 
The fact that the first grand jury was error must be regarded as merely clerical 
illegally drawn, is not a ground for quash- and formal, and * the defect should have 
ing an indictment found by the second been taken advantage of by demurrer or 
grand jury. State Hart, 67 Iowa, 142. motion to quash. People z^.lDuford (Mich. V 
lUegal Arrest of Aceused. — A motion to 9 West Rep. 561. 

<iuash an indictment on the ground that, 4 . People v. Ah Chung, 54 Cal. 399. 
jfirevious to the finding of the indictment, 5 . Jones % State, 81 Ala. 79. 
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joinder, unless it clearly appears upon the face of the indictment 
that different and distinct crimes are charged, in different counts, 
■which cannot be joined in the same indictment, and unless the 
prosecutor declines to elect, and manifests a purpose to insist 
upon a conviction upon each count.^ 

Charging burglary with intent to commit larceny, does not make 
an indictment bad jfor duplicity.® And an allegation that defend- 
ant “ caused to be issued a false certificate of the ownership of 
certain stock signed in blank, and of the following tenor,” is bad 
for duplicity.® 

Where the record shows that the grand jury came into open court, 
and through the hand of their foreman returned into open court one 
indictment, etc., the objection that it does not show that the indict- 
ment in this prosecution was so returned, cannot be sustained.* 

Where the complaint substantially follows the language of the 
revised standing regulations of the board of aldermen of a city 
under which it was brought, the obvious meaning of which is, 
that no vehicle shall make a continuous stop for more than twenty- 
minutes, it is sufficient, on motion, to quash.® 

Error in the form of indorsement of the indictment by the 
foreman of the grand jury, which could not have prejudiced the 
rights of the defendant, will be disregarded on appeal. Hence, 
where the foreman signs above the words “ a true bill,” and not 
on a line with the word “ foreman,” the indorsement is sufficient, 
on a motion, to quash the indictment.® 

1 , Glover v. State, 109 Ind. 391 5 s, c, requires it, compel an election after it mav 
7 West. Rep. 562. In the case of McGregg be developed by the evidence that the 
V. State, 4 Blackf. (Ind.) lor, the court ferent counts in the indictment charge 
quoted with approval the following, taken different and distinct offences which can-- 
from an opinion by Justice Bullerj “On the not be joined in the same prosecution*, 
face of an indictment every count imports Long v. State, 56 Ind. 182. 
to be for a different offence, and is charged Objection tihat Defendant cannot be tried 
as at different times. And it does not ap- Pirst Day of Kent Term, — Where defend- 
pear in the record whether the offences are ant had been examined for the offence 
or are not distinct. But if it appears before before the police court# during the then 
the defendant has pleaded, or the jury are present term of the recorder's court, and 
charged, that he is to be tried for separate he was bound over for his appearance for 
offences, it has been the practice of the trial at the next term of the recorder’s 
judges to quash the indictment, lest it court, the objection that defendant could 
should confound the prisoner in his defence, not be tried till the first day of the next 
or prejudice him in his challenge of the term is not tenable. There is nothing in 
Jury, . . . But these are only matters of the statute to prevent filing an information 
prudence and discretion. If the judge as soon as it is found convenient. People 
who tries the prisoner, does not discover v. Mason (Mich,), 0 West Rep. 183. 
it in time, I think he may put the prosecu- 2. Becker v. Commonwealth (Pa.) 5 ». c.^ 
tor to make his election on which charge 8 Cent. Rep. 38S. 
he will proceed.’’ See McGregor w. State, S. State z?. Haven, 59 Yt 309; s. c., 4 
16 Ind. 9; Engleman v. State, 2 Ind, 91 ; New Eng. Rep. 6x7, 

Maynard v. State, 14 Ind. 427* State v» Payton, 9a Mo. 2205 s* c., 7 

The Supreme Court of Indiana say, in West. Rep. 129. 

Glover z'. State, 109 Ind. 391 ,* s. c., 7 West 6* Commonwealth v. Rowe, Ut Masa. 
Rep. 562, that the appellate courts should 79; s, c., i New Eng. Rep. 911; Common- 
not be swift to reverse judgments in crimi- wealth Barrett, 108 Masa. 30* t Com^ 
nal cases on account of a refusal by the monwealth Fenton, 139 
trial epurt to put the prosecutor to an elco* 6. State v. Bowman, 103 Ind* 09J 
tion, because the. court may, when justice t West* Rep. 138} Jolmaon w. Stale, 2} 

m 
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£7. Misnomer, — The defendant’s 7 iame must be given correctly; 
or, if it is not known, he must be described as a person unknown.^ 
So also with regard to the name of the person against whom the 
crime has been committed.^ But a plea of not guilty waives a 
misnomer.® 

Where two names are derived from the same source, both taken 
by common use to be the same, the use of one for the other is 
not a misnomer.*^ And where two names, though spelled dif- 
ferently, necessarily sound alike, the court may, as matter of law^ 
pronounce them to be idem sonans; but, if they do not necessarily 
sound alike, the question is for the jury.® 

A literal variance in the spelling of a word is not alone fatal, 

Inti. 32; Heacock 7 >. State, 43 Ind. 363; evidence showing how they were usually 
Cooper 7 >. State, 79 Ind. 272. pronounced, the question whether the 

1 . However, a mistake in the name of names “Celestia” and “Celeste” were 
the defendant does not occasion a variance, usually and ordinarily pronounced alike, 
because it is not necessary to prove the Commoimealth Warren, 143 Mass. 568; 
name of the accused. If the defendant s. c., 3 New Eng. Rep. S87. 

desires to take advantage of such mistake. The court say, that, “ If two names 
he does so by a plea in abatement. Where spelled differently, necessarily sound alike, 
this plea is sustained, the indictment is the court may, as’ matter of law, pronounce 
amended, and the case proceeds. Harris, them to be i^em so/ians ; but, if they do 
Cr. L. (Force’s ed.) 367. not necessarily sound alike, the question 

In New York. — The provisions of the whether they We idem smam is a ques- 
New York Code Criminal Procedure, §§ tion of fact for the jury. Queen v. 
203-295, authorizing the amendment of in- Davis, 4 New' Sess. Cas. 411 ; s. c., 5 Cox, 
dictments in respect to the name of any C. C. 237, 2 Den. C. C. 233. In that case 
person, are not in violation of the Const!- the court held as a matter of law that 
tution. People z/. Johnson, 104 N- Y. 213; ‘Darius’ and *Trius’ were idem sonans, 
s. c , 6 Cent. Rep. 792. The conviction was quashed ; Coleridge^ 

2 . Harris, Cr. L. (Force’s ed.) 263. y., saying that if the question had been left 

The name of the alleged injured party, to the jury, there can be no doubt that a 

as it is designated in the indictment, must Dorsetshire jury would have found that 
be sufficiently proved to identify the party; ‘Darius ’ and ‘Trius* were not the same 
and unless this is done the proof will not name. 

only be held insufficient, but the variance “ The case at bar is similar to that of 
between the proof and the allegata will be Commonwealth v. Donovan, 95 Mass, (13 
held fatal, Humbard v. State, 21 Tex. Allen) 57, which was an indictment for 
App. 200. larceny from John Mealey. The witness 

Variance in Name of Party injured. — testified that his name was spelled Malay 
Where the indictment alleges the name of or Maley, and that he was called Maley, 
the injured parly as E. S. Woods, and the but never Mealey. The court left it to the 
proof establishes the name to be E. S. juiy to say whether the name proved was 
Wood, it is hehU that “Wood” and with the one in the indictment. 

‘‘Woods” are neither the same nor idem After verdict of guilty, this court held that 
sonans^ and that the variance is fatal, the instructions were correct. 

Neiderluck z'. State, 21 Tex- App. 320. “The court submitted to the jury in the 

8. State V. Drury, 13 R. I. 540. case at bar the question whether the names 

4 . Walter v. State, 105 Ind. 589; s. c., 2 ‘Celestia’ and ‘ Celeste ’ were usually and 
West Rep. 759, 76 r; i Bish. Cr. ftoc. 68^ ordinarily pronounced alike. The jury 

“Jack” for “John,” in an indictment, is were to determine this from their general 
not a misnomer. Walter z/. State, 105 Ind. knowledge, in the absence of evidence 
589; s. c., 2 West. Rep. 759. showing how they were usually pronounced, 

5 . Commonwealth v, Warren, 143 Mass, as in the cases above cited. 

568 ; s. c., 3 New Eng. Rep. 887. “ In Commonwealth v, Jennings, 121 

Massachusetts Boctrine. — The Supreme Mass. 47, evidence was before the jury as 
Judicial Court of Massachusetts said in a to the way the name was ordinarily pro- 
recent case, that the trial court properly nounced. Therulingof the Superior 'Court 
submitted to the jury to determine from was correct.” Commonwealth v, Warrexv 
their general knowledge, in the absence of 143 Mass. 568; s. c., 3 New Eng. Rep. 887 
4C.ofJL. — 49 769 
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when the omission or addition of a letter docs not make it a 
different word ; and the diversity in the spelling o( a name is not 
material where it is idem sonans} 

A merely clerical error in writing a name in an indictment 
cannot be invoked as vitiating the proceeding.® And the addi- 
tion of the word “junior” to the name of a person referred to in 
an indictment is a mere matter of description, constituting no part 
‘of the name, and need not be proved where ])roof of the name is 
accessary.® 

d. Formal and Immaterial Defects, — A defect that does not 
affect the merits of the case, or the evidence nccessarv to be given 
to maintain the indictment, can be regarded as only formal"* 

1 . State V. Fitzgerald, 20 Mo. App. 40S; and miudci {. I'.til* wlut t imimc 

s. c., 2 West. Rep. 557, 558; i Grccnl. Kv. thus a})pe.m‘<l tvnn tinu ^ in tlit iu<lutnuiu, 
§167. endodthus: With a lt loniou-. tiUi ut . . . 

Variance. — There is a matenal valiant c to kill ami nund< i siu! ink I. K.ulvi,'* 
between the names Tarplcy and Taplc\, //f/t/, th.it tlu o)int pion* il\ tul tii.‘ 

which would support a plea in abatemcht juiy that it it u.u .qjp.io nt that tlu wiilinti; 
on the piouud of misnomer; consequent^ ot Frank I. F.uU'S wa** .t utni.tl mou m 
a pending prosecution against the defend- di.iui;htuigtlu‘ indu tnu m, ami that t hoier 
ant, by the lattei name, cannot be pleaded J. Farley was nuani, and that dUtndaiit 
in abatement of a prosecution by the torm- was not misUd In tlu mi‘-iak< , the vaiiaiue 
er. Tarpley v. State, 79 Ala. 271, was not laial, ami tlu d< tt mlanl slmtild not 

And where the complaint and inioiina- be aefjuiitid tin the unnmd tluHtit. State 
tion impleaded “ Clements Turnei,” but the MiCunniff, 70 Iowa, .* 1 7. 
evidence names, and the verdict and judg- 3 . txciaghtv 7', State, nc Ind to; ; s. ^ , 
ment condemn, “Turner Clements,” if the 8 West. Rep. 8t>S. 

record fails to identify the party prosecuted 4 . Stater'. Auuthm, sS Vi. 52.4; s. c., t 
as Clements Turner as the person who was N'ew Eng. Rep. St.iU* r. Arnold, $0 
convicted as Turner Clements, the variance Vt. 735 j Hex r. lldnu, 2 (Niwp. <>82. 
is fatal. Clements c'. State, 21 Te.v. App. Omission of Material Word.*— Uut if an 
258. indictment omits a material word, although 

An indictment was defective by the it be but a prcquisition 01 a lu Iping iHUli, 
Texas court of appeals because in one the com t will not, from a kmm ledge oM he 
place it denominated the defendant one language, .supply the missing \v<ird so as i»> 
“Kinev,” and in another place as one “Me- supply the probable intention ol the grand 
Kiney.” Kinney v. State, 21 Tex. App. 348. jury, where the charging part of the indh t- 
But where the defendant was indicted ment re.ad us follows: ”... .\dam Car- 
for perjury, charged to have been com- penter and R. Joins, on the tenth dav of 
mitted upon the trial of one Willis Fain May, 1884, dul then and there, unlawfully 
for larceny, and the record introduced as and with malice afurelhotight, make an 
evidence of the indictment described the a.s.sault in and upon the person of John 
person charged with the larceny as Willie Long, with intent him the said lamg, then 
Fanes, the court it was within the and there kill and murder, “ etc , Adi/ th.'it 

rule of and that there was no the omission of the preposition “to“ he- 

variance. State v. Hare, 95 N. C. 682. fore the words “ kill and murder “ was fatal 
In a prosecution under an indictment for to the sufiiciciicy of the indictment. Joucs 
forgery, where the writing was offered in State, Tex. App. 349, 

evidence, the mere fact that another name Omiudoa to wm Ji«mes of WitHLOfOOf. — 

was written upon the note by the company, Where a justice of the peace was indictetl 
after it was delivered to it, to indicate the for malpractice in office in wilfully and 
agent in whose hands it was placed for col- knowingly demanding and receiving more 
Bection, creates no variance, inasmuch as, coats than he was entitled to under the law, 
in describing the note in the indictment, it a service on him of a copy of the indict* 
was not necessary to set forth that fact, ment, except that it did not contain the 
State «/. Jackson, 89 Mo. 561 ; s. c., 6 West, names of the grand jurors, was a aubafcantial 
445* . compliance with the law ; and a apeclal plea 

5 ; 797- alleging that this service was inimffiaent, 

Cleneal Xirror in writing Marne. — An in* was properly stricken on demurrer, Rideti*’ 
dictment for an assault with intent to kill hour r. State, 75 Gsu * 

770 
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the first time in the superior court, comes too late, anti is properly 

overruled.* , , r , 

But no indictment should be quashed for any .surplus:u(e or 
repugnant allegations, when there is sufficient niattet *iile,^ed lt> 
indicate the crime and person charged.® 

On arraignment, where the defendant neither .stands innlc 
nor confesses, he pleads;* that is. he alleges sonn defensive 
matter.* 

The pleas are divided into (i) dilatory pleas, consist mg of (./) jtlca 
of guilty or not guilty, {l>) pleas to the jurisdiction, .ind (.) pleas 
in abatement; (2) special pleas in bar, consisting ol t,/) loriiiei 

1. Commonwealth 7% Hal]*ihan,n 5 Mass, the iiulittimtU \\a « nu ui\ t .ifu r h\ m it j 

167; s. c., 3 New Eng. Rep. 300; Common- the sm h i« * oni mi ii tm t ‘how^ 

wealth 7/. Legassy, 113 Mass. 10; Com- a ami ti af il» pift u otp • 

monwealth?'. Doherty, u6 Mass. 13. mi«mt*oun, at ha 1 1 an»i a t* i ' t! ai a l>i}l 

2 . State V. Patterson (Inti.), 7 West. <»1 i*v< ih M Uu taluu’.oa pUaiut] 

Kep. 410, 412; Myers 7'. State, loi Iml not ginNt.wiI nut roj a Ut ♦noi'* it»n, 
379; State 7'. McDonald, 106 Ind. 233, Uowtn *. .Ntan , it s 1 nl tn. - 1 . t# 
s. c, 3 West. Rep. 753. tst. Rt \u .So . 

Whatever Circumstances are Necessary Exception to the Failure of tho Court to 
to consititute the Clime imputed must be set arraign .1 uumoujI, lUjUnr tiim !♦» 
out, and all beyond is .surplusage. Stater*, pkad to an jiuiuiMMiU oa tm <aii 
Amadon, 58 Vt. 524; s. c., 1 Ntw Kiig. onK be situ! bt pu iM a. tin ♦mii.Mtm 
Rep. 355. as a gioHud tot a m \\ tnal r.dlnij s . 

It is a welbscttled principle of cuniinal State, o ; im! . » , $ \N< 4 . K»]» 

pleading, that if, eliminating sui plusage, .m Arraignment ocforo Justice of the Fcace. 
indictment so avers the con.s^i^«e^^'^ ot the — An anaupnmnf {»(♦ \ in a mniinal 
offence as to appiise the deCembint oC the t.iM, In ton ,1 juntsu ot tin ptun. a nm 
charge against him, and enab1e.s him to wheie attiim.itui Iv i< ipniu! In the Indiana 
plead the judgment in bar of another sjalult ; but ills ‘b /if that tin pinjitj'im 

prosecution, it is good in substance under ti<e letpiins th.U a dilindant should etilet 

the Texas Code. McConnel r». State, 22 a fdea moiiUt to pu sent an Ann bn trial. 
Tex. App. 354. Johns r\ State, loj Inti. J ^ VVvst* 

An indictment for shooting with intent Keii. 276, 
to murder, need not charge an ahsault: Arraigamciit la Hiidemexaeri. It ha\ 
such charge is surplusage. State r» Crit- bi'cn whvti a th irml.tnt is pul on 

tenden, 38 I-a. An. 448. trial for a inistlenu*.«i<»i wifhoiit a plea lo 

8, Every plea must be put in orally, the mcUitnuiU having bmi nmntt!, it is 
Peoples. Redinger, 55 Cab 298} People b. ameu* tuhimal vnoi ot mtgnbuuv ivhivh 
Johnson, 47 Cal. 124. does not alfnl *in\ *it Ins substantial nglus, 

And two picas, when not repugnant with am! atfoids no gnmnd b»i uiersal ot a 
each other, may be pleaded at the same judgment ot umutnon. .Sr state t\ 
time. Commonwealth 7% bong, 2 Va. Casy. Ilaycii, 67 Iowa, 27, s. , , X, \V, Rep. 
318. 57^; Allvn NUlr, at Nih 505. 

A mistake in a plea may be corrected 8p«oi«l Fl«iai miisi aUvavsln'tiietHieUne 
after entry on the mmutes. Davis 7/. State, the general issue, thnnuioimealth k Mei* 
20 ^4- . nil* 90 Mass. fS Allen) Salliday ?•. 

Plea Essentaai •— It is essential to the Commonwealth, 2H Pa. hi.; Poster f% Suu* 
sufficiency of a conviction, that the defend- 39 Ala. *29; Henrv t% State, 33 Ala. 3895 
ant pleaded to the indictment, or that the Nonemakvr t». Suite, 34 Ala. iiij Moun* 
plea of not guilty was entered for him, tain v, .State, 40 Ala. ,344*, Faulkner t. 
which tact, on appeal, must appear in the Slate, 3 Heisk. fTeinu) 33 j Ckun rv State, 
final judgment brought up with the record. 42 Ind. 4m 

Pate V. State, ar Tex. App, 191 j State ?». 4 The learning im the Hiibjrrt of the 

Cunningham, 94 N. C. 824; People v. Ilcl- different pleas has liecomr, to a great ex- 
ler, 2 Utah, 133; Dale u Copple, 53 Mo. tent, a matter of hieiory rather than of 
321 ; otate Montgomery, 63 Mo. 296? practice, on account of the comiarehenflve 
People s!^* Gaines, 52 Cab 4S1 ; Douglaas character of the pica of the general kmt 
State, 3 wis. 820. of not guilty, and atao tm account ol tho 

And where the record m a criminal case dghttomovtintrreiuof judgiiiftiit* Hati1% 
fads to disclose aflSrmatively that a plea to Cr. L. 375. 
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conviction, {p) former acquittal, and (c) pardon ; and (3) pleading 
the general issue. ^ 

The first steps to be taken after the prisoner is brought into 
court, is to call upon him by name to answer the matter charged 
against him.® If, when arraigned, he fails to give his true name 
on request, he cannot afterwards complain if he is tried by the 
name specified in the indictment.^ But if he gives his true name, 
it must be substituted, and the subsequent proceedings be had in 
that name."* 

2. Plea of Guilty or Not Guilty. — By pleading guilty, defendant 
confesses his guilt as charged in the indictment ; but if none is 
charged therein, none is confessed.^ After the plea of guilty, 
there is nothing for the court to do other than to pronounce 


sentence.® If defendant be of 

1 . The defendant is not permitted to go 
through the whole of these pleas in suc- 
cession, resorting to the subsequent plea 
as a previous one fails. The rule is, that 
not more than one plea can be pleaded to 
an indictment for misdemeanor, or a crim- 
inal information. In felonies, if the accused 
pleads in abatement, he may afterwards, if 
the plea is adjudged against him, plead 
over to the felony ; that is, plead the general 
issue of not guilty. Harris, Cr. L. 375, 376. 

2 . Rex V, Hensey, i Burr. 643 ; 2 Hale, 
P. C. 1 19. 

5. State V, Burns, 8 Nev, 251. 

4 . People V, Jim Ti, 32 Cal. 60; People 
nf, Kelly, 6 Cal. 210. 

6. Fletcher v. State, 7 Eng. (Ark.) 169 ; 

I Bish. Cr. Proc. 464. 

Effect of Plea of Cltdlty. — The plea of 
guilty is a confession of the offence which 
subjects the defendant to precisely the 
same punishment as though he had been 
tried and found guilty by the verdict of a 
jury. The fact that defendants often 
imagine that by pleading guilty they are 
likely to receive some favor from the court 
in the sentence that will be passed upon 
them, makes it not an uncommon practice 
for the judge to undeceive them in this re- 
spect, by^ apprising them that their pleading 
guilty will make no alteration in their pun- 
ishment. 1 Arch. Cr. Pr. § no; i Colby, 
Cr. L. 286 ; Rice v. State (Tex. Ct. App.), 
9 Crim. L. Mag. 577 ; s. c., 3 S. W. Rep. 
791. 

But where defendant pleaded guilty 
under a belief, induced by something said 
by the Judge, that by so doing he would 
escape the maximum "penalty of the law, it 
was Aeid he should not be sentenced to the 
maximum, but rather be allowed to plead 
not guilty. State v, Stephens, 71 Mo» 535. 

It has been said that a plea of guilty is 
the highest kind of conviction of which the 
ease admits, — 2 Hale, P, C. 225, — and may 
be received after a plea of “ not guilty ’* has 

7 * 


age, the court must sentence 

been entered on the record, whenever the 
accused chooses to withdraw such plea, and 
confess the accusation. Ward v. People, 
3 Hill (N. Y.), 395 ; I Colb. Cr. L. 287 ; 3 
Hawk. P. C. c. 31, § I. 

In Michigan, under the provisions of the 
statute (How. Stat. § 9558), the judge is to 
satisfy himself, by private examination, 
whether the defendant voluntarily pleads 
guilty, and, if satisfied that he does so 
plead, must proceed to judgment. See 
People v. Brown, 53 Mich. 531 ; s. c., 5 
Crim. L. Mag. 868, 877 ; People v. Stick* 
nev, 50 Mich. 99; People v. Ferguson, 48 
Mich. 41 ; Clark v. People, 44 Mich. 308; 
Henning v. People, 40 Mich. 733 ; Edwards 
V, People, 39 Mich. 760. 

6. People V, McEwen, 67 How. (N. Y.) 
Pr. 105; Gray?/. State, 107 Ind. 177; s. c., 
5 West. Rep. 264; Boswell v. State, iii 
Ind. 47 ; s. c , 9 West. Rep. 262, 264; Rev. 
Stat. iSSi, § 1767 

If the accused makes a simple, unquali- 
fied confession that he is guilty of the 
offence charged in the indictment, if he ad- 
heres to this confession, the court has 
nothing to do but to award judgment, gen- 
erally hearing the facts of the case from 
the prosecuting counsel. But the court 
usually shows reluctance to accept and re- 
cord such confession in cases involving 
capital or other great punishment; often 
they advise the prisoner to retract the con- 
fession and plead to the indictment. The 
reason of this is obvious: the defendant 
may not fully understand the nature of the 
charge, he may be actuated by a morbid 
desire for punishment, etc. Harris, Cr. L. 

tay of Sentence. — The Supreme Court 
of Michigan say in People v. Brown, 53 
Mich. 53T ; s. c., 5 Crim. L. Mag. 868, $78, 
that it IS no doubt competent for a criminal 
court, after conviction or confession, to stay 
for a time its sentence j and that many good 
reasons may be suggested for doing so, 
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him, or place him in the custody of the shciitf until siuh sen- 
tcncc.^ 

A plea of guilty can be put in only by defendant personally m 
open court.® And if the plea of guilty be drawn out by the 
court’s admonishing the prisoner that) if he does not plead, he 
will be heavily punished, it is a nullity.* A plea of onilty enre.s 

formal defects.* . , . 

A plea of guilty includes a plea of fonner com u‘tion» il < brir^cd 
in the indictment, and renders the dcfenilaiit liable iieumiingh.'' 
But if the plea of nolo contendere i.s accepted, it is not neces.sary 
or proper that the court should adjudge the p.iTlv to be guiltv, 
for that follows as a legal inference from the implie<l confes.sion ; 
but the court proceeds thereupon to piiss the seiitem.e of the 
law.® 

The plea of not guilty puts in issue all the m.herial a\erinctits 


such as to give opportunity tor motion t\vt» picas, in that tit i pUatl 

in arrest, or to enable the judge to better uoU tmhmLn' tin Itavt the 

satisfy his own mind what comt. It sut h pb ,i \' It mb h tl, lh< t ouit 

should be. Commonwealth v. DowdicanN i\u\ .ufcpt «n du hm if at it-, tii » it turn. 

1 15 Mass. 133. .uttpiitl, it 1 not lutt ■»* 

1. Gray v. State 107 Ind. 177? s. c,, 5 s.uy or juopti that tin tMini 'h*mbl .id* 

West. Rep. 264. jmfpi the p.utv to hi pmltv, Init tin imut 

2, People 2'. McCrary, 41 Cal. 461. puncids iluuupun pi.-* ilu »ntnuc 

In Misdemeanors, however, a plea of of the law. 

guilty may be put in by an attorney, but If the ivuud tbi^s md ttitainh *vh»»w 
in felonies it must be put in by rlctelulant that llu pb.i tia-. ,u 

in person. Gordon t . Gibbs, 3 Smedes icpttil, ami smtt m «• pa.s»d tluitupon, tii 
& M. (Miss.) 587 ; United States 2'. Mayo, the polue omit, tin* ditindant has ihr 
I Curt. €. C. 433 j People r. Ebner, ’23 light to plead antw m flic HUpuioi uuiil. 
Cal- 158; People 2^. Corbett, 2»S Cal. 338. audio have a itial In jmv, Ciinmnn^ 

3, O’Hara 7^ People, 41 Mich. C23, wealth r. Ingeisoll iMassd, ^ New h.iig. 

4. Casper State, 37 Ohio St. 572. Kcp. 3S3. 

Defects on a complaint in not following It seems th.U iht t hu t 01 uuh ditieieiue 
the precedents are cured by a plea of betweeiuhi'. pit a win m n m i»*ve»vrd, ami 
guilty* State 2^. Knowles, 34 Kans. 393. the plea of gmltt. is, that*wluU the latter 

3. People V, Delany, 49 Cbil. 395. is :t solemn t onk ssnm w hu h nnn tmul the 

6. Commonwealth 2^. uorton, 2O Mah.s. deietuKint m tithet pimet dinp., the iormer 
(9 Pick.) 206; Commonwealth Inger- isiieldt*> bt a umtessj»iu onl\ tor the pur* 
soil, (Mass,), 5 New Eng. Rep. 383. poses o| the p.utHular cast, See i'mn* 

The Plea of Nolo Contendere is not com- monwealfh ?*. Kulom, pt Mass. |H Mete.) 
mon, but is sometimes allowed in misde- 232; Gommonwt alth ‘Iblttm, 3i» 
meanors, as a sort of compromise between (9 Puk.) 2ub; i Uish. <b, Piot. p*9, 1 
the prosecuting officer and the defendant, ibill))-, Cr. E- ah;, 
and differs but slightly in its effect from T. 'iVople .\h*«k, (%i I al. 13;. 

the plea of not guilty, i Colby, Cr. I « 287; Pleading the Qenetui leene. — ' VV hen the 

t Bish. Cr. Proc. 469. Ilawkens says tliat pnMnu*t,tm being t liargid wuit the fdCcnce, 
‘Mt is an implied confession, when the de* answers rnd rvu* at ihr bai, ** Not guiltv,** 
fondant in a case not capital doth not he is said to jilcad ilie gtnctal issue. 1*he 
directly <mn him-self guilty, but in a couM-quence is, that he is to l»e tried by 
manner admits it by yielding to the king’s a jury, or, uh it i.H frequcntlv staled, he 
mercy, and desiring to submit to a small puts himhclf upon the coimiry for trial, 
fine.’^ 2 Hawk, P, C. c. 31, § 3. iiarris, Cr. I.. 3H0. 

A plea of accepted Ad?iuiliiei ef pleidlixg ** Met 

by the court, 18, in its effect upon the case, —This is much the mos^t common aiwl 
equivalent to a plea of guilty. It is an advantageous course for the prisoner to 
implied confession of guut only, and can* take j unless, indeed, he pleads jitultty, siid 
not be used against the defendant as an thereby the court is Sndueed to take a more 
^idmisbion m any civil suit for the same lenient view uf his ease. HeaiUiig il» 
act But there i.s a difference lietwcen the general ismte tk3C*if not necessarily iinply 
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Arraignment and Plea. CRIMINAL PR O CED i RE, 


Pleas, 


of the indictment, including that of the hi us delicti,^ The plea 
of not guilty should be made by the defendant in person in open 
court, and a plea of not guilty by an attorney in a prosecution for 
felony is a nullity. The personal plea should appear by the 
record.® 

Where a plea of not guilty is interposed, the jury must acquit 
if, on the whole evidence, they have a reasonable doubt as to any 
material fact covered by the essential averments, including the 
actual participation in the crime.® 

a. Standing Mute, — By “standing mute ” is meant, not answer- 
ing when called upon to plead to the indictment, or, if answering 
at all, answering irrelevantly.^ Where a party refuses to plead, a 
plea of not guilty may be entered for him.^ 

that the prisoner contends, that he did not Historical. — In former times, if, in cage's 
do the actual deed in question, inasmuch as ot felony, this standing mute was obstinate, 
it does not prevent him fiom uiging matter the sentence of ptine forte et ^7/; <? followed, 
in excuse or justification. More, this is See 2 Reeves, Hist. I£ng. Law, 134; 3 id. 
practically the only wa^ in which he can 133,250,418. intreasonandmisdemeanor 
urge matter in excuse or justificatioti. Thus, the sUnding mute was equal to a convic- 
011 an indictment for murder, a man cannot tion. Later, in every case it had the force 
plead that the killing was done in his own of a conviction. 12 Geo. III. c. 20. If the 
defence against a burglar ; he must plead prisoner was dmiib ex visitatione Dei^ 
the general issue, — not guilty, — and give the trial proceeded as if he had pleaded 
the special matter in evidence. The plead- not guilty. Hut now, if the prisoner stands 
ing of the general is.sue lays upon the prose- mute of malice, or will not answer directly 
cutor the task of proving every material to the indictment or information, the com t 
fact alleged in the indictment or informa- may order the proper officer to enter a plea 
tioi) ; while the accused may give in evi- of not guilty on behalf of such person ; and 
dence any thing of a defensive character, the plea so entered has the same force 
Harris, Cr. L. 380. and effect as if the person had actually so 

Thus, under the plea of not guilty, in- pleaded. 7 & 8 Geo. IV, c. 28, § 2. If it 
sanity may be shown. People v, Olwell, 28 js doubtful whether the muteness be of 
Cal. 461. malice or ex visitatione Ddy a jury of any 

If, in a capital case, the record on appeal twelve persons present may be sworn to 
shows that the defendant pleaded “not discover this. If they find him mute of 
guilty,” but is silent respecting his arraign- malice, 7 & 8 Geo. IV. c. 28 will apply; 
ment, the court presuming that an arraign- if mute ex visitatione Dei, the court will use 
ment was waived, will not reverse the such means as may be sufficient to enable 
judgment of conviction for want of an him to understand the charge, and make 
arraignment ; but if the record shows his answer ; or, if this be found impracti- 
neither an arraignment nor a plea, the judg- cable, a plea of not guilty will be entered, 
ment will be set aside. Steagald v. State, and the trial proceed. Harris, Cr. 

22 Tex. App. 464. (Force’s ed.) 300. 

1 . People t/.Bevans, 52 Cal. 470; People 5 . United States z/. Berger, 19 Blatchf. 

7'. Roach, 48 Cal. 382. C. C. 249 ; Weaver z/. State, 83 Ind. 289. 

Thus, if an offence is committed in Indiana Doctrine. — Section 1762 of In- 
another State, that is matter of defence diana R. S. provides for arraignment of 
under the plea of not guilty. State v, defendant. Section 1763 provides^ except 
Mitchell, 83 N. C, 674. in certain cases, that defendant may plead 

But the question of jurisdiction will not the general issue; section 1766 provide'^ 
be considered on a plea of not guilty, that if he stands mute, a plea of not guilty 
State V, Day, 58 Iowa, 678. may be entered. These sections are in 

2 . State V. Conkle, 16 W. Va. 736. substance the same as 2 R. S. 1876, 398, 

loint Hea of “ Hot GKdlty.” — A general §§96-98. Under these sections a trial with- 

plea of not guilty by several defendants is out an arraignment, unless waived, erro- 
a several plea. State v. Smith, 2 Ired. neous; the record must show the plea en- 
(N, C.) L. 402. tered by the court Johns v. State, 104 Ind. 

8, People V, Fairchild, 48 Mich, 31 ; s. c., 557 ; s. c-, 2 West. Rep. 277. 

II N. W. Rep. 773. Trial without Hea. — It is error to put 

4 , Harris, Cr, L. (Force’s ed.) 30a the prisoner on trial without entering his 



JtoaigttineiitaaaKea. CRIMINAL PROCEDL Rh. Withdrawal of Plea. 

3 . Withdrawal of Pica. — 1\. has been held that where a 
defendant has pleaded guilty, and sentence lias been passetl upon 
him, he cannot retract his plea, and plead not giulty ; but, on the 
other hand, a person who has been indicted, and has plead not 
guilty, may, by leave of the court, on the advice of his counsel, or 
of his own motion or otherwise, withdraw that pica, and enter 
a plea of guilty.® 


plea, but announcing himself ready for 
trial is in effect an entry of a plea. Spicer 
V, People, II 111 . App. 294; Avery v. Peo- 
ple, 1 1 111 . App. 332. 

1 . Reg. V, Tell, 9 Car. & P. 346, 348 ; 
State Buck, 59 Iowa, 382 ; s. c., 13 N. W. 
Rep. 342; Mastromacla zk State, 60 Miss. 
86 . 

And this is true, even in a capital case 
where his punishment has been assessed at 
death. People w. Lennox, 67 Cal. 13; s, c., 
6 West. Coast Rep. 691. 

In United States v. Rayaud, 1 5 Reportei, 
200, defendants were indicted for viola- 
tions of internal revenue laws, and picadetl 
guilty; but the district attorney delajed 
moving for sentence until a subsequent 
term, in order to allow defendants an op- 
portunity to endeavor to effect a compnv 
mise at Washington. The commissioner 
of internal revenue having rejected the 
offer of compromise, the district attorney 
moved the court for sentence, and the 
prisoners then made a motion for leave to 
withdraw their pleas of guilty, and substi- 
tute not guilty. The motion was denied. 

Hassachusetts Doctrine. — In Miissa- 
chuselts it has been Af/iithat after plea of 
not guilty and a trial thereon in the police 
court, the defendant cannot file another plea 
m the superior court on his appeal with- 
out leave of court. Commonwealth r. 
Lannan, 95 Mass. (13 Allen) 561; Com- 
monwealth z/, Hagarman, 92 Mass, (10 
Allen) 401. 

And in the late case of Commonwealth 

Ingersoll (Mass.), 5 New Kng. Rep. 382, 
it was /if/al that, when defendant pleadh 
guilty in a municipal or police court, and 
appeals from the sentence to the superior 
court, he cannot of right claim a trial 
by jury, but is liable to be sentenced upon 
his original plea in the court below, unless 
the court gives him leave to plead anew. 

OuEeversal of Coxmetion. — In a proper 
case, where a judgment on a plea of guiUy 
has been reverse^ the prisoner is entitled 
to plead not guilty. Commonwealth n 
Eryine, 8 Dana (Ky,), 30. See Whart. 
Crim. PI, & Pr. (Bth ed.) p. 28s» sec. 414. 

2. See Reg. o. Brown, 17 L. J. (M. C.) 
I4< ; Haais, Cr. L. 373. 

• DiflsretiQxi of Court. It is discretionary 
with the trial court in most cases, whether 
a plea will be allowable to be withdrawn 


and another sub^t.tnlul Tt \s iuid to Ik* 
addressed to the sound rli*-ru'lJnn ot the 
court, — • Pattee Stair, Khj hid. 51 ; s. t 

8 West. Rep. 41 ; l\pps , . State,' 102 hnl 
536; s. c., 3 Wesl. Rep. 380; nubhaid v. 
State, 72 Ala. I6t! btatr ; , l>elahenss,t\i, 
37 1^1. An. 551; roj»moin\< altli 7. Inp,u. 
soli (Mass.), 5 Ntw i*u% Urp 3S2 , t‘oin. 
monwealth 7*. Mahoms, lit; Mu'-s. 151; 
United States r, UaNaud, 21 lUatthf/U. 
C. 217; s. e , IS Rep, -* and 
shoit ot a ileai abuse ot it uin bi assigned 
as enoi, l*hdlips .. iVople, «;«; Ui 420. 
See also Ptople t, lev, 17 i'al, yti, .So, 
and Reg. f’. Lioun, 17 1 . j. tM. <*.) 14*;. 
The piisonn is md i milled to witluh.nv 
a plea of not guilt v .is .1 right People 
7 '. Lewis, 64 Ual. 401, 40;; s. * , i West. 
Coast Rep. 131, 332; 17 Re}i. 3<»i ; 5 
Crim. I.. Mag. <127; Not ton u TVopU*. 
47 111. ; Kmloek’s C‘ase, F«»stet*s 

Crown Law, i<»j Page 7. f'ormonwealth, 
27 (iratl. (Va ) 1154; <*onfner :. State, 8b 
Ind. llensche ,*•. People, Mnb. 4t»} 
Sandeis 7. State, u7 Ind. 1.17; s, e., 4 
Ctim. L. Mag. 25^0; iVukwtse state, 10 
Conn. 477; rattee ? St.ite, icx* lud. qi;; 
s. c., 8 West. Rep. 41 i Snnilav . . .state, 14 
Mo. 417; Rex .. bir/liam'*, S UovieU, St. 
Tr, 243, 325; IVoph 7, Ltt. 17 Cai. 
Norwood State, j*; Md. f>s, 7b; State 
p, Kringt 71 Mo. j WatMUj i . Walker, 
33 N. II. M2, 14 h Slab . . Salge, J .Ne\. 
321; I Bishop, Cntn. Ctot. s<us 747, ;t>Sj 
2 Arthb Cnin. L Uf, Reg. ?. Blown, 17 
L. J, (M.('.) M5; ’2 Hawk. B. C. 46); 2 
Ilaks !*• C. 225;" I Cimtv, < t !« 436. 

In the leeem la'-e o! Mo'-homU K State, 
60 Mkss, 87, the ihdemlaiit pleadet) guiltv 
to the charge of unlaw fidlv letailing litiuorM ; 
but Ijeftire senteme had Uen panned upon 
him, he movetl the itnul fui lca\c to with 
draw his plea of guiltv. In '^npimrt of hh 
motion he tiled an .ifhtlavit to the ctfect 
that, uptm a pievimts occasion, he had 
pleaded guilty to a similar offence, ami 
had been «enieiiccti with the milcleat pen* 
alty allowed by the law, and that he nied 
his plea of guilty In the Mief that the 
court would be as lenient with him in this 
case as the former; but that, since eniering 
his plea, he had heard a r uvnor that he 
would be more severely dealt wifh than 
before, and therefore he wished to with- 
draw his plea. The alidavit did not am 
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Withdrawal of Plea, CRIMIXAL PROCEDURE. 


Hemturer. 


The statutes in some of the States provide for the withdrawal 
of pleas of guilty, and permitting the plea of not guilty,” oi 
other pleas, to be substituted ; but this must be done previous to 
judgment.^ But a plea of guilty cannot be withdrawn after sen- 
tence under statute.^ 

But if the proposed plea to be substituted is not sufficient, in law. 
as a defence, the court may refuse the withdrawal, as in pleading 
a prior judgment which has been reversed by the Supreme Court.^ 
VL Demurrer. — A demurrer is an objection on the part of the de- 
fendant, who admits the facts alleged in the indictment to be true,^ 
but insists that they do not, in point of law, amount to the crime with 
which he is charged.® A demurrer should always be in writing.® 


that he was innocent of the offence with 
which he was charged. The court refused 
to grant the motion. On appeal, this was 
held to be a proper e.xercise of discretion. 
But see State v. Stephens, 71 Mo. 535; 
s. c., 10 Cent. L. J. 497, where it is held 
that if a defendant enters a plea of guilty 
under the belief induced by something said 
or done by the judge, that, by so doing, he 
will receive a punishment less severe than 
the maximum allowed by law, he should 
not afterwards be sentenced to the maxi- 
mum, but should rather be permitted to 
withdraw his plea, and file a plea of not 
guilty. See State v. Kring, 71 Mo. 551, 
where this case is followed. 

Exception to the Eule. — However, there 
is this qualification to the rule ! If the de- 
fendant desires to plead something that 
would be a good defence, and which has 
taken place since the last continuance, 
then he has an absolute right to do so. 
State V* Salge, 2 Nev. 321, 324, Thus, the 
court could not deny a prisoner the right 
to plead a pardon wfiich had been granted 
since the last continuance of the cause. 

2 Nev. 321, 324. And where there is evi- 
dence sufficient to raise a doubt of the 
sanity of defendant at the time the plea o£ 
guilty was interposed, he should, as a right, 
be permitted to withdraw his plea of guilty, 
and substitute “not guilty,” People v, 
Scott, 59 Cal. 341. So where a youth, a 
foreigner, ignorant of the language and 
institutions of this country, upon being 
charged with a capital offence, says that 
he is guilty, but says so under circum- 
stances which show that he is ignorant of 
his rights, it is error for the court, without 
appointing counsel or submitting the case 
to the jury, to accept his statement as a 
plea of guilty, and to enter judgment and 
])ass sentence of death. Gardner Peo- 
ple, 106 111 . 76,* s. c., 4 Crim. L. Mag. 881. 
And even where the defendant, after plead- 
ing guilty, has moved in arrest of judg- 
ment, and the motion been overruled, 
should justice require, the court should 
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permit, before judgment rendered, a with 
drawal of the plea of guilty, and the sub- 
stitution of the plea of not guilty, i Bish. 
Crim. Proc. sect. 747. Thus, in State v. 
Cotton, 24 N. H. 143, the defendant 
pleaded guilty, and moved in airest of 
judgment. He also moved, that, if judg- 
ment should not be arrested, he be pei- 
mitted to withdraw his plea of guilty. 
Eastman^ y., thought the motion to with- 
draw rather novel, but said it is “ one to 
be addressed to the discretion of the com- 
mon pleas, and is proper for their consid- 
eration, and the consideration of the 
prosecuting officers.” So, where a defend- 
ant inadvertently pleaded guilty to one 
indictment when intending to plead guilty 
to another, the plea being entered through 
misapprehension, the mistake should be 
corrected. Davis v. State, 20 Ga. 674. 
In any case where justice requires it, the 
plea of guilty should be permitted to be 
withdrawn, i Bish. Crim. Proc. sect. 747. 

1 . For instance, in Iowa, it is enacted that, 
“ at any time before j udgment, the court may 
permit the plea of guilty to be withdrawn, 
and other plea, or pleas, substituted.” 
Miller^s Code of Iowa, 1S80, p. 1022, sec. 
4362. This practice has been recognized 
in two cases by the Supreme Court of that 
State. State v. Kraft, 10 Iowa, 330, 331 ; 
State V, Oehlslager, 38 Iowa, 297. 

2 . State V, Buck, 59 Iowa, 382; s. c., 13 
N. W. Rep. 342. 

3 . State V, Salge, 2 Nev. 32 t, 324. 

4 . Demurrer admits the offence, but not 
the legal effect of the facts therein pleaded, 
and puts in issue the legality of the whole 

t roceeding. Quigley v. Commonwealth, 
4 Pa. St. 18. 

d. Thus, if a person is indicted for felmi- 
ously stealing goods which are not the sub- 
ject of larceny at common law or by statute, 
he may demur to the indictment, denying 
it to be a felony. It is for the court, on 
hearing the arguments, to decide whether 
the objection be good. Harris, Cr, 382. 
6, McQarr v. State, 75 Ga. 155. 



Demurrer. 


CRIMINAL PROVhDL’RE. 


Demnner. 


If, on the demurrer, judgment is given /w the deiendant, it is t<v 
the effect that he be discharged, provided that the objection lie a 
substantial one ; that the indictment be quashed if it is a merel) 
formal one. If judgment is given against the defendant, in felo- 
nies the judgment is final : in misdemeanors it is final, unless the 
court should afterward permit the defendant to plead over.* 
When a demurrer is overruled, it is now generally provided b) 
statute that the defendant shall have leave to plead. It i.s also 
provided in some States, as in Iowa, that, if he then f.iils to jdead, 
final judgment may be rendered against him on the demurrer.’* 
And where the indictment is adjudged good on demurrer, the 
prisoner may except ; and if the e.xception i.s sustained, judgment 
may be rendered in his favor; if overruled, judgment may be ren- 
dered for the State, unless the prisoner has reserved his right to 
plead anew.® 

Demurrers in criminal cases seldom occur in pr.ictiee. Not 
only is there the risk of having final judgment against_ the defend 
ant, but the same objections may be brought forward in other and 
safer ways. In cases of defects in substance apparent on the face 
of the indictment, generally the defendant may, in.ste.ul of detmii- 
ring, plead not guilty, and then, if convicted, move in .irrest o( 
judgment. Thus he has a double chance of getting off : first, on 
the facts of the case, then on the point of law. Hut thi.s course 
cannot be taken when the defect in the indictment is cured by 
verdict.* 

Formerly there was another kind of demurrer beside-s the gen- 
eral demurrer to which wc have been referring; namely, a special 
demurrer, usually termed a “ demurrer in abatement.’’ This was 
founded on some formal defect in the indictment, whereas a gen- 
eral demurrer is founded on some substantial detect.® 

1 . This seems to be the state of the law quash the in<lklnjvnt ht'fori* Ou* jury .m* 

as settled in R. Faderman, i Den. 569; s, .sworn, ami not afterwards; ant! the ctntri 
c., 3 C.&K. 353; though some still contend before which siuh objoititm is taken tm 
that in felonies, after judgment against the any formal defect mav» it it he rlumghi 
defendant, he may still plead not guilty; neces-sary, cause the indictment to he torih* 
and a defendant has been allowed to demur withamended in such particulars, au«i there 
and plead not guilty at the same time. Sec upon the trial will proceed as it no suck 
Harris, Cr. L. 383. defect ha<l appearctl. 

2 . Iowa Rev, Stat. 1873, P* la Alabama, in a criminal prose 

8. State V, Dresser, 54 Me, 569. culion for the vioUtton of a municipal 

4 , 7 Geo. IV. c. 64, s. 31 . Heymanntf. ordinance, removed by appeal into the 

R,, L. R, 8 Q. B. los; R, 7/, Goldsmith, circuit court, if a demurrer is interposed 
L, R,, 2 C. C. R. 74; s. c., 42 L. J. (M. C.) to the statement (trr complaint), and the 
$ 4 * . plea of not guilty is afterwards filed, bc- 

wL action of the court »« had or 

EagmhDoctrm©.— But now no demurrer invoiced on the demurrer, the appellate 
lies in respect of the defects specified in court will hold the demurrer to have been 
the 24th section of 14 & 15 Viet c. 100; waived, and will not consider the 
and demurrers for other formal defects ciency of the complaint as assailed by it. 
are practically rendered useless by sect 25 Pitts v. Dist Opelika, 70 Ala. 
of the same statute, which provides that la Keatoeky, where all pfeadinp in 
every objection to an indictment for any criminal cases are required to foe oral* 
formal defect apparent on the face thereof when the defendant says he demur#, tn 
shaU be taken by demurrer or motion to entry is made by the clerk on the mcord is 
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i>eiuiirrer. 


CRIMINAL PROCEDURE. 


Demurrer. 


An indictment defective in substance and form may be de- 
murred to; ^ but demurrer will not lie for a defect in indorsing 
and filing the indictment,^ If it appears from the caption that the 
court had no jurisdiction, the indictment will be adjudged invalid.® 
Where there are two counts, and one of them is good, a general 
demurrer will be overruled;'*' nor will demurrer lie to a part of 
a count.® 

follows ; “ The defendant demurs to the In Michigan, objection for a formal de* 
indictment.’* In Kentucky a demuner is feet appearing on the face of the indict- 
proper, (i) if it appear from the in- ment may be taken by demurrer as w^ell as 
dictment that the offence was not com- by motion to quash ; and, if sustained, the 
mitted within the local juiisdiction of the court may order the indictment to be forth- 
court ; (2) if the indictment do not sub- with amended and the case proceed. Rev. 
stantially conform to the requirements of Stat. (1871) p. 2172. 

the code as to its foim and structure; (3) la Ohio, the only ground of demurrer 
if more than one offence be chaigcd in allowed by the code, is that the facts stated 
the indictment, except as permitted by the in the indictment do not constitute a pun- 
code ; (4) if the facts stated do not con- ishable offence, or that the intent is not al- 
htitute a public offence; (5) if the indict- leged, when proof of it is nece.ssary to make 
ment contain matter which is a legal out the offence charged. 74 Ohio L. 341 - 
defence or bar to the prosecution. It it 1 . lazier v. Commonwealth, 10 Gratt. 
appear that the oftence is a felony, and (Va.) 708. 

was committed in some other county in Material Defects. — An indictment which 
the State, the defendant, together with the fails to show the offence committed within 
indictment and all original papers, istrans- the jurisdiction is demunable. People 1. 
ferred to the county having jurisdiction. If Craig, 59 Cal. 370. 

there is an improper joinder of offences, the That the indictment did not contain the 
demurrer will be overruled upon the prose- particular circumstances of the offence, is a 
cuting attorney’s dismissing one of the ground tor demurrer. People v, Swenson, 
charges. If the demurrer is sustained on 49 Cal. 390; People v. Cox, 40 Cal. 277, 
the fifth ground, the defendant must be dis- People v. Bogart, 36 Cal. 247. 
charged, and judgment entered in his favor. The objection to a pleading, that its alle- 
If sustained on any other ground, the in- gations are argumentative, is not one of 
dictment may be submitted to another grand substance, but of form, and can only be 
jury, and the defendant held meanwhile taken advantage of by special demurrer, 
on bail. Ky. Crim. Code, §§ 164-170. Spencer v. Southw'ick, 9 Johns. (N. Y.) 

In Iowa, an indictment is not demur- 314; Marie z'. Garrison, 83 N. Y. 
rable on the ground that the minutes of But a demurrer ** because the indictment 
the evidence on which it was found have is an absurdity on its face,” was properly 
not been filed with the clerk, as required overiuled as frivolou.s. State v, Belew, 79 
by Code, § 4293. State Briggs, 68 Iowa, Mo. 584. 

416. But the defendant may demur when Objection to an Indictment fora Formal 
it appears upon the face ot the indictment Defect, apparent on its face, should be 
either, ( i ) that it does not conform sub- taken by demurrer, before the jury is sworn, 
stantially to the requirements of the Crim- and not afterwards. Commonwealth fu, 
inal Code; (2) that the indictment con- Hughes, u Phila. (Pa.) 430. 
tains any matter which, if true, would Objection to the insufficiency of the in- 
constitute a legal defence or bar to the dictment must be taken at the trial ; and 
prosecution. If the demurrer is sustained a failure to demur at the proper time is a 
o|i the ground that the offence charged waiver of the objections. People v, Bur- 
was within the exclusive jurisdiction of gess, 35 Cal. 115; People v, Johnston, 48 
another county in the State, the same pro- Cal. 550; Amesti z/. Castro, 49 Cal. 330. 
ceedings are taken as in Kentucky. If Duplicity in a Flea in Abatement is 

sustained on the second ground, the judg- reached by general demurrer. State v 

ment is final, and the defendant is dis- Emery, 59 vt 84; s.c., 3 New Eng. Rep. 377. 
charged. If sustained on any other ground, 2 , State v, Brandon, 28 Ark, 410. 
the defendant is discharged, unless the 3 . King Fearnley, i Term Rep. 316; 
court is of opinion the objection can be s. c., i I-each, 425. 

remedied or avoided in another indictment ; 4 . Turner v. State, 40 Ala. 21; Ingrain 

in which case the court may order it to State, 39 Ala. 247 ; Commonwealth zs 

be subinitted to another or the same grand Webster, 59 Mass. (5 Cush.) 295, 
jury, the defendant being held meanwhile 5 * Wheeler «». State, 42 Md, j563;.Mui- 
on bail. Iowa Rev. Stat. 1873, P* Queen, JL. R. 3 H. X* 300, 
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Demurrer. 


CRIMIN. IL PROi -Hin lil . 


Plea ia Abatemeat, 


I Amendments. — has been said Ih.d .ui uiUnni.ition maybe 
amended/ but that an indictment, which is a Hndin- upon the 
oaths of the grand jury, can only be amcmled with their consent 
before they are discharged.” _ 

yrr plea in Abatement. — Ibis is a un.ittiri pic.i, Innncrly prin. 
cipally used in the case of the defendant being nn'.ii.inied in the 
indictment.® It is sufficient for the juiriioses ot the plea as to 
misnomer, to state that the defendant's name is .so and so, giving 

1. Rex V. Hollanrl, .( T. R. 45r- I” t**® Abioaco of any Dofert in .1 pie,i 

2. Barb.Cr. L. (Jil ud.) J471 ~ Hawk, hii-uoiih), t .1 ,io> t.itii n . ,1, i.iw lithet 

P. C. c. 25, S§ 07, 9«- . ‘'V “ 1 • ‘ m ... : (t) th.u 

■Wiea an Indictment 18 quashed on Dc- th< uitituhut u i .<. by the 

murrer, and its ddeus, ic*il or sup|»oM-«I* n.um m tht » inp { j t .i* !h,u m iht* 
can be easily amcncletl liy H*suhinissnm td |»'< t; I't H. »t Jh® i[n»f uuihm wtK* 
the nutter to the grand juiv, it shiMnd !» noMut d \( \\a \ t.j< wt (jiustmns 

done instead of apptulmg tin* judgmt lit Ml) .Mint m tJu }>h.a. 

the deminrcr to a higher cnuil. State . . Malt Ma.n iMi i, N. 1-iid* Kcp. 
Withiow»47 Aik. sst. , 

In New York,— I*owci of (oiut tn alitm la^tati Mi* , hu , fid* itamtv at* 
erroneous allegations in an iiidu’tnunf lu tunn® til »l a ^ n ruMu Ud ihiuuUnt's 
respect to anything or poison, tti In tor- pK t nt u u »m i I la m int 
reeled under sects. 281, 2Q3, t*od» ipo '1 i.i id t»<niioi tlu plei, 

Crim. Froc.; Pe 4 >ple Rkhaids, 4 t and w> \f’n u unbn tthfuui/' State 

{N. Y.), 37Ji. . ' ^ ‘ »‘** J M* 

Dower of Court to amend. It i^ qm ** Hu <ino n » 1 I ♦ . N f sutt.nm-d by 
tionable whether the couit uiu .iiuth**n/» i! i ni i f , th b »< » ’ u t tv tMimd guilty 

any amendment to an attidav it on w huh a f»n b t » t ♦ i s -f * jo H, l{\ gttmg in 

criminal proceeding b-foic a ju-tui* 1 tinild vm\mM s bt t » hi- l\uptlon^ 

based; but, if permissible, it can onh 1 m ♦mi iS < ju 1 *n sj 
made by mterlineation, and sttt‘.ninj\ am w in 

to the original ah'nlavit, 01 In suliMifutaMi “ hi i!» d mi » *1 oiv lirh-it m the 
of a new one. Sirtmg n MaU, lon Ind p%a oi t u t *, il» unid ha\« 

289} s. c., 2 West. Rep. 28»). la o d nd » » of tn .tnuu In repbu® 

A Nolle Proeequi may be t Inerted to h tto ciubtfi « »,» * id »u n t ^ kmmn as 

entei ed on an indirtment dumnutl to to «f j 1. tlr n o »* \ i' • * as bv 

order to iwrmit a new imlit tnu'iit.Mtntoini tl at Mtf»} 1 “'f vf< f»oku\,U|Me. 

ing to the huts, to be bionghl, a^l •»! <,*1, * » i < • " o f fa . oo» ^ neie ph>« 

allowing an amendment to the ompnal m noiu . < » I < tv ni amv hkd 

dietment Stater*. Uau»n{N. H.b2 New niM| . h it 0 » , 0 d mm tom 
Eng. Rep. H51. uml m ’ » h > !4jn ’ ’^.o n mirs are 

8 . Harris, Or. 1 ,. t;7; 2 Hale, F. J’. /5s; » i . w f \ f \ (d* non aflaw, 

Arch, Cr. Pb 30. het I'umuumueaiih . buf *1 t< n , fi Uu mt h.is the 

Lewis, ^2 Mass. (1 Metid ii;t. As, tor * \ 1 , i m « n’ o " s vs* v . hhaUv 
ample, if a wrong Olnisluii «am< oi aibb s*m ♦ ». i I s , ♦ < » « * . mi m»tr <i; 
tion were given. Rnt, even if the di ieml t » oon ** vn Mu 1 o * Mass, fu 

ant was swceesstu! on this pk*4, a luw bdl <»i iv f ; 

of indictment with the eouutnm might at In Engleodi - M ♦ { ^ t t un.himner, 
once be framed. Harris, Ci. 1., 377. vniiubv . 1 < b ti jt bo Urn rnaeted 
DiMOxiptio Dortl^Xl89« wonU me that n » onb Ion 1 «• lUM nuMnm sluli l»c 
ailded which aie mete ^ /vr <.*#/,♦, abi!*d U m v mi v diUtoiv plea of 
and which need not Imt proved on a plea *4 mMonni 1, < i at u Mtt lU addnnm, or of 
notguilty, a.H where a woman IS Imhurd .IS wo.ng addotuM, 4 iH* tomi Ic «atHfied 
^*the wife of A, It./* aoeh addilion, it i4 ihr ii«ih *4 the pha *lhr ioiirt wdl 
wrong, must be excepted to |jy 4 plea in 1 ausr ihr ludu ihm ni o» mfortiialion f« be 
abatement Commimwealth t*. Ii«*wU, 42 afiirndrd and wdi iaU n|mri tfie pirtvto 
Mass. ( I Mete.) HI. plrad ihri<«»», ami wdl priH'eed ii If no 

But the want ofan addifinn to the name, muh ddafotv plea hadtren pleaded. 7 
such a$ title, occtifiation, «f late, or degree, I fen IV, 1, A4, f m>, And no Indietmetit 
or pleading a wrong one, caiimot be pleaded t» 10 lie held ioftOtUtkiil for want of, 
m abatement in Kew York and either or Imtwrfrviion in, ibe nildilkiti to the 
Stat^ a N*. y. Rtf, But 71*^ I u$ name of my ililefic^tt llafrla» Cft I* 
Bark Cr- L 343M Colby, Ce- L. 185. 377® 
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Pleas in Bar. 


CRIMINAL PROCEDURE, 


Former Conviction. 


io6 Ind. 386 ; s, c., 4 West. Rep. 470, counterfeit bill in possession with an inten- 
475. tion of passing the same, was held no bar 

Accessory. — It is said to be clear, how- to a prosecution against the prisoner so 
ever, that if a man be indicted as accessory acquitted ; and another, for having a large 
after the fact, and acquitted, he may be quantity of counterfeit money^ in posses- 
afterwards tried as a principal, for proof of sion. Van Houton’s Case, 2 City H. Rec. 
one will not at all support the other. 73. 

Knightley’s Case, i Hale, 625 ; 2 Hale, 244 ; Murder. — A failure to convict of feloni- 

Hawk. bk. I, ch, 34, sec. II. ous manslaughter on an indictment for 

The Arresting of Judgment after convic- murder will not preclude conviction on an 
tion of a felony is no bar to a second in- indictment for involuntary manslaughter, 
dictment for the same offence, though the Hilands v. Commonwealth, iii Pa. St. 
second indictment be similar to the first, i ; s. c., 56 Am. Rep. 235 ; 5 Cent. Rep. 
People V, Casboras, 13 Johns. (N. Y.) 351. 264. 

Assault. — Proceedings for a contempt And a former conviction for concealing 
is no bar to a prosecution for the assault, the birth of a bastard child is no defence 
Rex V. Offulfton, 2 Strange, 1107; State 2^. to an indictment for the murder of such 
Woodfin, 5 Ired. (N. C.) L. 199; State v. child. State v. Morgan, 95 N. C. 641. The 
Williams, 2 Spears (S. C.) L. 26. A trial and Code, sec. 1004. 

conviction before a court of special sessions Rape. — U pon an indictment for rape, a 
for an assault and battery are no bar to a plea that the charge was brought before 
subsequent indictment for manslaughter, a magistrate who decided that there was 
■where the person assaulted dies subse- probable cause for a charge of assault and 
quently of the wounds caused by the blows battery only, and convicted the prisoner of 
for the inflicting which the complaint for as- that offence, constitutes no defence. Peo- 
sault and battery was made ; a former trial is pie v, Saunders, 4 Park. Cr. R. ( N. Y.) 196. 
no bar unless the first indictment was such Robbery. — A previous trial on the 
as the accused might have been convicted charge of robbery is not a bar to a subse- 
upon by proof of the facts set forth in the quent indictment for assault with a danger- 
second indictment. To constitute a bar, ous weapon at the same time on the same 
the offence charged in both indictments penson. State v, Helveston, 38 La, An. 
must be identically the same in law as well 314. 

as in fact. Burns People, i Park. Cr. R. Forgery. — An acquittal on an indict- 

(N. Y.) 182. Vide i Park. Cr. R. 338,445. ment for forging indorsements on a note 
And where a conviction of assault and was held a bar to a subsequent indictment 
battery with a stick is a bar to a subse- for uttering the note, knowing the indorse- 
quent indictment for the same act, for ment to be forged; the evidence of the 
assault with intent to murder. Moore r. guilt in the latter case being such as would 
State, 71 Ala. 307. necessarily have established the guilt in the 

A Cottvictiou for i^fgravated Assault and former case. People 7'. Allen, i Park. Cr. 
battery, under an indictment for assault R, (N. Y.) 445. But a previous acquittal, 
with intent to murder, will not operate to on an indictment for forginfj a certificate 
bar a prosecution for murder after the of deposit, is no bar to an indictment for 
death of the assaulted party, the death attempting to obtain money by means of a 
resulting from the same transaction. Cur- forged letter enclosing the certificate to 
tice V, State, 22 Tex, App. 227. the bank. People v. Ward, 15 Wend. 

Btirglary. — An acquittal of burglariously (N. Y.) 231. Contra, People v. Krummer, 
entering, and committing a larceny of A.’s 4 Park. Cr. R. (N. Y.) 445. 
clothes, is no bar to a trial for larceny of Nolle Prosequi, — After a new trial is 
B.’s clothes. Philips zt. State (Tenn.), granted, the State’s attorney, the court con- 
March, 1887. sentin^, may enter a naile prosequi, without 

Larceny. — An acquittal upon an indict- prejudice to a fresh prosecution, — State 
ment for stealing the goods of Jenkins, the Rust, 31 Kan. 509, — for the entry of a mUe 
acquittal being had upon the ground that prosequi is not an acquittal, and cannot be 
the goods belonged to Jenkinson, is no bar pleaded in bar to a subsequent indictment 
to a subsequent indictment for stealing the for the same offence, — Commonwealth v, 
same goods as belonging to Jenkinson. Whceler,2 Mass. 172; Wortham z/,Common- 
Hughes’ Case, 4 City H. Rec. 132. wealth, 5 Rand, (Va.) 669; — therefore entry 

Nnisance. — An acquittal of the defend- of a nolle prosequi, unless made without 
ant, on an indictment for a nuisance caused the prisoner’.s consent, and after the cause 
by a dam erected by him, is no bar to a has been submitted to the jury, will nqt 
subsequent indictment for a nuisance aris- bar a subsequent indictment. Doyal v, 
ing from the same cause years after. Peo- .State, 70 Ga. 134. 
pie w. Townsend, 3 Hill, 479. A plea to an indictment alleged that the 

Passing Connteneit Money. — An acquit- defendant had been arraigned and pleaded 
tal by a jury, on a charge of having a single not guilty to an indictment containing three 



Pleas in Bar. 


CRIMINAL PROCEDURE, Former Oonvietion. 


A former acquittal or conviction must be availed of by this 
plea ; it cannot be availed of on motion in arrest of judgment ; ^ 
but technical accuracy is not required in setting out a former con- 
viction.^ 

counts, and that a mile prosequi was there- conviction in bar of another indictment for 
upon entered to the second count, and a jury a like offence at a different time, without 
was impanelled and sworn, and evidence proof that both indictments were for the 
introduced; and before argument, and over same offence. State v, Blahut, 48 Ark. 34. 
the exception of the defendant, the prosecut- W hether the accused has been previously 
ing attorney was permitted to withdraw the tried for same offence is a question of 
third count of the indictment. A demur- fact to be determined by the record and 
rer having been sustained to this plea, on parol evidence in connection therewith, 
appeal it was held that, there being no for the purpose of identification. Walter 
averments of a conviction or an acquittal v. State, 105 Iiid. 589; s. c., 2 West. Rep. 
on the first count, the inference was that 759. 

there was no final judgment on that count, A Verdict of Guilty upon a Former Indict- 
because either the jury failed to return a meat, where there was no judgment on the 
verdict, or a new trial was granted, or the veidict, but where the court virtually set 
judgment was arrested, and therefore an- the verdict aside by sustaining a motion in 
other trial might be had on that count, arrest of judgment, and also set the indict- 
The cause having thus stood over, the ment aside, was not such a former convic- 
prosecuting attorney might have abandoned tion as to bar a prosecution upon a new in- 
the cause on that count, and have had a dictment for the same offence, under sect, 
new indictment returned, based upon and 4364 of the Code. State v. Clark, 69 Iowa, 
covering the same facts, either in one or 196. 

more counts. Hensley v. State, 107 Ind. Contittuauce. — Where, on the trial of a 

587; s. c.,^ West. Rep. 827. criminal case, the State introduced evi- 

Haheas dorpus. — The question whether dence and rested, and the defendant intro- 
a former trial and conviction for abduction duced his evidence, and the district attor- 
are a bar to a subsequent indictment found ney then moved for leave to introduce a 
for murder alleged to have been previously witness who had not been before the grand 
committed, cannot be raised and made a jury, and of whose examination notice had 
ground for discharge on habeas corpms, not been given, and the motion was sus- 
Such defence can only be made available, tainted, and the defendant then elected to 
if at all, on the trial of the indictment for have the cause continued (Code, sect. 4421), 
murder. People v, Rulloff, 3 Park. Cr. R. which was done accordingly, keltic that de- 
(N. Y.) 126. fendant could not object to another trial on 

Reversal, etc. — Where a judgment of the ground that, by the proceedings above 
conviction is reversed on appeal, the referred to, he had already been put in 
accused may be tried again. Territory v. jeopardy. State v. Falconer, 70 Iowa, 416. 
Dorman, i Ariz, $6. feal on Change of Venue. — The ^ court 

A discharge on formal objections will to which a change of venue in a criminal 
not sustain the plea of former jeopardy, cause is taken, acquires no jurisdiction of 
State V, Britton, 47 N, J. L. ( 18 Vr.) 251. the cause until there is filed in it a tran- 
And where a verdict of guiltjr has been script of the record of the proceedings in 
set aside on the defendant’s motion, a plea the cause from the original court, duly cer- 
o£ once in jeopardy cannot avail him on a tified by the clerk under the seal of the 
second trial. State v. Patterson, 88 Mo. court; and therefore a trial of the defend- 
88 ; s. c , 3 West. Rep. 226. ant^upon a transcript without a seal would 

As to the Identity of the offence, if the be no jeopardy, and no defence against a 
crimes charged in the former and present trial upon the same record after it is per- 
prosecution are so distinct that evidence of fected by the seal. Bald, v. State, 48 Ark. 
the one will not support the other, it is in- 94. 

consistent with reason, as it is repugnant 1 . State v, Barnes, 32 Maine, 530. 

to the rules of law, to say that the oiffences % State v, Welch (Maine), 3 Hew Eng. 

are so far the same that an acquittal of Rm. 627. 

the one will be a bar to the prosecution of the Indictittent for Gaming. — A plea of for; 
other. King v, Vanderconib, 2 Leach, mer conviction to an indictment for gaming, 
717; Commonwealth v, Roby, 29 Mass, which does not aver the identity of the 
(12 Pick.) 505. " offence charged in the indictment with tha^ 

A judgment of conviction, of an offence for which the former conviction was had# 
on a specified day, rendered upon a plea of is fatally defective. Pope v. State, 63 Miss, 
guiltv, will not sustain a plea of former 53. ... 
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Pleas in Bar. 


CRIMINAL PROCEDURE. 


Pormer Conviction. 


The issue joined upon a special plea of a former trial can only 
be tried by a jury : the consent of a defendant cannot confer 
jurisdiction upon the court to try the issue without a jury.^ On 
a plea of autrefois acquit^ a jury are sworn instantly to try the 
cause.® The proof of the issue lies upon the defendant;^ and to 
prove it, he has first merely to prove the record, and secondly 
to prove the averment of identity contained in his plea.^ 

In cases where a plea of autrefois acquit is interposed, if the 
indictment be for a felony the defendant should also plead over 
to the felony.^ But if the defendant plead atttrefois acquit with- 
out pleading over to the felony, after his special plea is found 
against him, he may still plead over to the felony.® And in cases 
of felony, where he pleads over at the same time with the plea of 
autrefois acquit^ the jury are charged again to inquire of the 
second issue. 

Where the plea of not guilty is tendered at the same time with 
that of a previous acquittal, the defendant cannot have both issues 
submitted to the jury at once, but the court will order the special 
plea to be passed on first.® 

It seems to be doubted, whether, in cases of misdemeanor, the 
defendant may plead over by leave of the court.® 

The same rules as in the plea of atttrefois acquit generally 
apply ; thus, there is the same test as to the identity of the crime.^® 
And the plea of former conviction need not aver that judgment 
was rendered on the verdict, for a verdict of acquittal is a finality : 
it operates as a discharge of the accused, and judgment thereon 
is a matter of course.^® 

1 . Grant v. People, 4 Park. Cr. R. (N. (Tenn.) 431 ; Commonwealth v. GoddarcU 

Y.) 527. 13 Mass. 455; Rector v. State, i Eng. 

2 . 2 Leach, 541. (Ark.) 187; Dunn t\ State, 2 Ark, 229; 

3 . Arch. 90. R. v. Welsh, Ry, & M. 175 ; Commonwealth 

4 . 2 Russ. 721, n. V. Peters, 53 Mass, (12 Mete.) 387; State 

5 . Arch. Cr. PI. & Ev., note. v. Odell, 4 jBlackf. (Ind.) 156. 

6. 2 Hawk. P. C, ch. 23, sec. 128; Rex in a Comolaizit of Search and Seksure. 
V. Sheen, 2 Car. & P. 634; 13 Mass. 455. an averment of prior conviction that dc- 

7 . 2 Leach, 448, 708. fendant has been before convicted of uiilaw- 

8. Rex Roche, i Leach, 134; 90 Mass, fully keeping and depositing in this State 

{8 Allen) 545. intoxicating liquors, with intent that the 

0 . R, V. Strahan, 7 Cox, C. C. 85, 86. same should be sold in this State in viola- 

10 . Harris, Cr. L. 379. tion of law,” and stating the time, place, 

Porm and Beqnisites of Plea, — • The and court in which the conviction was had, 
form, requisites, and consequences of this hdd sufficient. State v. Longley (Me.); 
plea are very nearly the same as in a plea s. c., 3 New Eng. Rep. 617. 
of former acquittal. Like that plea, it 11 . If judgment were so rendered, the 
must set forth the former record, and plead appropriate plea was formerly, when the 
over to the felony, 2 Hale, 255-392. And forms were established, autrepis attaint ; 
as in that the identity mustjbe shown by and if the verdict of guilty had been 
averments, both of the offence and of the aside, that was matter for replication by the 
person, so the same forms are here requi- prosecution. 

site. 2 Hale, 255-392. Also, like that IB. Bng^Ush Buie, however, is, that 
plea, in order to constitute it an available the plea of former acquittal should aver 
defence in bar of another prosecution, the judgment on the verdict. 2 Hale, P. C 
former conviction rrmst have been had be- 243; Rex v. Sheen, 2 C. & P. 634, where 
fore a tribunal having competent jurisdic- the form of the plea is commended by the 
tion. The State Spencer, 10 Humph, court. 
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Pleas in Bar. 


CRIMINAL PROCEDURE, Former Conviction 


The Constitution of the United States provides that no person 
shall be subject, for the same offence, to be twice put in jeopardy 
of life or limb.^ The equivalent provision in the State Constitu- 
tions is more commonly in the form that no person shall be put 
in jeopardy twice for the same offence.^ 

Jeopardy begins when the trial jury is sworn. If, after that, 
without assent of the defendant, the prosecuting attorney enters 
a nolle prosequi^ or the court, without sufficient cause, discharges 
the jury, the effect is the same as an acquittal, — the defendant 
is finally discharged, and cannot be tried again. The defence 
of “once in jeopardy is therefore broader than the strict plea of 
“ former acquittal.*’ ® Legal jeopardy does not arise if the court 
has no jurisdiction of the offence.'* Therefore, in order to make 


In the United States, however, it is gen- 
erally held that judgment need not be 
averred in a plea of former acquittal. 
Dictum in State v, Elden, 41 Maine, 185; 
State V, Benham, 7 Conn. 414; West v. 
State, 22 N. J. L. (2 Zabr.) 212; State v, 
Novell, 2 Yerg. (Tenn.) 24 ; Mount v. State, 
14 Ohio, 29^ 

1. ^ticle V. of the Amendments to the 
Constitution of the U nited States, inter aha, 
declares, *‘Nor shall any person be sub- 
ject, for the same offence, to be twice put 
m jeopardy of life or limb.” Article i, 
sec. 10, of Declaration of Rights of the 
Constitution of Pennsylvania declares, 
“No person shall, for the same offence, be 
twice _ put in jeopardy of life or limb.” 
This identical language was in the Consti- 
tution of 1790, and retained in the amended 
one of 1838. The declaration is not that 
a person shall not be twice tried for the 
same offence, but that he shall not be twice 
put in jeopardy. H Hands v. Common- 
wealth, 1 1 r Pa. St. I ; s. c , 56 Am. Rep. 
23s ; 5 Cent. Rep. 899. 

This Eestrictiou is limited, and applies 
only to the General Government, and does 
not apply to State government. State v. 
Flynn (R. I.), 5 New Eng. Rep. 329; Bar- 
ron V, Baltimore, 32 U. S. {7 Pet.) 243; bk. 
8, L. ed. 672. 

Withdrawing Juror. — Where, on a trial 
for a felony, after the public prosecutor 
has entered, upon his case and given evi- 
dence to the jury, he finds himself unpre- 
pared with the proper evidence to convict, 
and obtains leave of the court to with- 
draw a juror, and thus arrest the trial, 
such withdrawal not being the result of 
improper practice on the part of the de- 
fendant, or any one acting with or for him, 
or of any overruling, inevitable necessity, 
the defendant cannot again be put on trial 
for the same offence \ but the obiection to 
a second trial in such a case does not rest 
upon the constitutional provision that no 
person shall be subject to be put twice in 


jeopauly for the same offence. That pro- 
vision is a protection only where there has 
been a conviction or acquittal by the vci- 
dict of a jury, and judgment has passed 
thereon, and does not apply to a case where 
the jury have been dischaiged without giv- 
ing any verdict, or where judgment has 
been arrested. The objection lies back of 
the constitution, and rests ufion the princi- 
ples of the common law, which are essen- 
tial to the protection of the accused, by 
securing him a speedy and impartial trial 
and the best means of vindicating his own 
innocence. Klock v. People, 2 Park. Ci. 
R. (N. Y.) 676. 

Former Jeopardy: How Pleaded. —The 
prisoner, in taking advantage of a former 
jeopardy, brings the fact to the attention 
of the court by two pleas in bar known to 
the common law: the one of which is pro- 
duced when the jeopardy has resulted in a 
conviction, and is called the plea of autre^ 
fois convict ; the other of which is brought 
forward when the jeopardy has resulted in 
an acquittal, and is called the plea of autre' 
fois acquit, Bish, Cr. Pro. 572. 

Second Offence. — An act providing for 
conviction for second and third offences is 
not unconstitutional; second conviction 
need not be for same crime as former. 
Kelley v. People, 115 111 . 583 ; s. c , 3 West. 
Rep. 4^. 

2. The Haxim that a Kan ought not to 
be brought twice iuto Danger, Justice Story 
remarks, is embodied in the very element 
of the common law, and has been uniform- 
ly construed to present an insurmountable 
barrier to a second prosecution where there 
has once been a verdict of acquittal or 
conviction regularly had upon a sufficient 
indictment, united States v, Gilbert, 2 
Sumn. C. C. 42. 

S. Such defence and forms, however, are 
undoubtedly included in the general desig- 
nation, “ plea of former acquittal.” 

4 . Commonwealth v, Peters, 53 Mass. 
(i3 Mete.) 3S7 ; Commonwealth v, Goddard, 
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Pleas in Bar. 


CRIMINAL PROCEDURE. Pomer Conviction. 


a plea of former acquittal or former conviction available, the 


13 Mass. 455; People v. Tyler, 7 Mich, 
lox. 

Former Jeopardy. — Where accused has 
entered a plea of guilty, and nothing re- 
mains but to pass judgment, he has been in 
jeopardy. Boswell v. State, 1 1 1 Ind. 447 ; 
s. c,, 9 West. Rep. 262. 

And where a jury is impanelled and 
sworn, in a court of competent jurisdiction, 
to try a prisoner under an indictment suffi- 
cient in form and substance to sustain a 
conviction, he is in jeopardy. State v. 
Ward (Ark.), Dec. 1886; Hilands v. Com- 
monwealth, III Pa. St. I ; s., c., 56 Am. 
Rep. 235; 5 Cent. Rep, 899*. Compare 
United States Bigelow, 3 Mackey (D. C.), 
393; United States v. Phillips (D. C.), 4 
Cent. Rep. 617. 

But the plea of former jeopardy will pro- 
tect from a second trial only upon such 
charges as might have convicted upon the 
first indictment. Hilands v. Common- 
wealth, III Pa. St. I ; s. c., 56 Am. Rep. 
23s; 5 Cent. Rep. 264; 2 Hawk. ch. 35, 
sec. 8; E. %>. Vandercombe, 2 Leach, 708; 
Vaux^s Case, 3 Co. 43 ; Wigg^s Case, 4 Co. 
46, b. 

Thus, an acquittal upon an invalid and 
insufficient indictment was no bar to 
another indictment for the same offence, 
as if the offence was alleged to have been 
committed in another district than the one 
in which the bill was found, or if an im- 
possible date was assigned to the commis- 
sion of the offence, as a day posterior to 
the finding of the indictment. State v. Ray, 
I Rice (S. C.) i; Commonwealth v. Cun- 
ningham, 13 Mass. 245; Ifite v. State, 9 
Yerg. (Tenn.) 357 ; Commonwealth v. 
Curtis, Thach. C. C. (Mass.) 202; Gerard 
w. People, 3 Scamm. (III.) 363; Le Prince 
V. Guillemot, i Rich, (S. C.) 219; Com- 
monwealth V, Cook, 6 Serg. & R. ( Pa.) 577 ; 
Commonwealth Clue, 3 Rawle (Pa.), 
49S; Commonwealth z'. Purchase, 19 Mass, 
{2 Pick.) 521; People v. Barrett, i John. 
<N.Y.) 66; Commonwealth v. Roby, 29 
Mass. (12 Pick ) 496, 

A plea of former jeopardy cannot be sus- 
tained on proceedings before a justice of 
the peace, on their face void. Johnson 
State (Ala.), June, 1887. -A-od no jeopardy 
arises from trial and conviction in a court 
having no jurisdiction* Montross v. State, 
< 5 i Miss. 429. But if a party is once placed 
upon trial before a competent court and 
jury upon a valid indictment, the jeopardy 
attaches, to which he cannot be again sub- 
jected, unless the jury be discharged from 
rendering a verdict by a legal necessity, or 
by his consent ; or in case a verdict is ren- 
dered, if it be set aside at his instance. 
People p. Horn, 70 Cal. 17. 


If a man be acquitted on an indictment 
for murder, he cannot afterwards be in- 
dicted for manslaughter of the same pei- 
son, for he might have been convicted ot 
manslaughter on the former indictment. 
2 Hale, 246. A trial for robbery involves 
the question of larceny, and an acquittal 
is a perfect bar to a prosecution for larceny 
in respect to the same property. People 
McGowan, 17 Wend. (N. Y.) 386. An ac- 
quittal of arson for burning a mill is a 
bar to a subsequent prosecution for arson 
of books of account at the same time. 
State p. Colgate, 31 Kan. 511 ; s.c., 47 Am. 
Rep. 507. And if one person was indicted 
singly, he may plead that he was befoxe in- 
dicted jointly with other persons, and, on 
such indictment, convicted or acquitted. 
Rex p. Dann, i Moody, 424, 

A mis-trial and consequent discharge of 
the jury does not put the accused in legal 
jeopardy, — State 7f. Blackman, 35 La. An. 
483, — l^ut former jeopardy may be pleaded 
where the judge discharged the jury in a 
murder trial, after deliberating three and 
a half hours, for failure to agree, Whitten 
p. State, 61 Miss. 717. Where the trial 
had commenced, and the evidence was 
nearly in when a juror was taken sick and 
the panel discharged, it was /leld that the 
prisoner had not been in jeopar<^. State 
zf. Emery, 59 Vt. 84; s. c., 3 New Eng. Rep. 
377. It is not sufficient to show that the 
jeopardy had once attached, but that it had 
not been discharged by operation of law, 
or waived. Hensley z\ State, 107 Ind, 
5S7 ; s. c., 5 West. Rep. S27. 

An information for murder charged the 
commission of the offence on a dav subse- 
quent to the date of its filing. Tne mis- 
take being discovered on the trial, the jury 
were discharged, on motion of the prosecu- 
tion, before verdict. A new information 
was then filed, to which the defendant 
pleaded that he had been once in jeopardy 
for the same offence, //eidj that a convic- 
tion upon this information would have been 
a nullity, and that it was not admissible to 
sustain the plea. People p. Larson, 68 Cal. 
18. 

If a juror fraudulently procured himself 
to be put on the jury to acquit the prisoner 
of murder, the judge direct the with- 
drawal of a juror, even if the prisoner was 
innocent of the fraud ; and this constitutes 
no Jeopardy. State zu Washington, 89 
N. C. 5S5 ; s. c., 45 Am. Rep. 700. And 
there was no jeopardy where, in a mur- 
der case, the jury having been out ten days', 
the judge withdrew a juror, and ordered 
a mis-tnal. State p. Washington, 90 N. C. 
664; State p. Carland, 90 N. C. 66^ Also 
where the trial had commenced, and th^ 
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court must have been competent having jurisdiction,^ and the 
proceedings must have been regular ; ® but where the court has 
final jurisdiction, an acquittal or conviction is a bar, although the 
proceedings were defective.^ Nor is such party put in legal 
jeopardy if it appears that the first indictment was clearly insuffi- 
cient and invalid,* nor if, by any overruling necessity, the jury 
are discharged without a verdict.® Nor is such party put in legal 
jeopardy if the term of court, as fixed by law, comes to an end 
before the trial is finished ; ® nor if the verdict is set aside on 
motion of the accused, or writ of error based on his behalf ; nor 
in case the judgment is arrested on his motion ; ^ nor if the jury 
is discharged after considering the cause for such a length of time 
as to leave no reasonable expectation that they will be able to 
agree upon a verdict.^ 

But an acquittal, even though erroneous, is conclusive until the 
judgment is reversed;*® so that if a judge direct the jury to 
acquit the prisoner on any ground, however fallacious, he is enti- 
tled to the benefit of the verdict.^^ However, a former acquittal 

evidence vi'as nearly in, when one of the Nor if the jury are discharged before 
jurors was taken sick, and the panel w'as verdict, wnth the consent of the accused, 
thereupon discharged, held, that the pris- expressed or implied. State v. Slack, 6 
oner had not been in jeopardy. State Ala. 676. 

V. Emery, 59 Vt. 84; s. c., 3 New Eng. T. State Redman, 17 Iowa, 329. 

Rep. 377. 8. People v. Casborns, 13 Johns. {N. Y.) 

1 . Marston v. Jenness, n N. H. 156; 351. See Coleman v. Tennessee, 97 U. S. 

Commonwealth v. Myers, i Va. Cas. iSS; (7 Otto) 509-521 ; bk. 24, L. ed. 1118. 

State V, Hodgkins, 42 N. H. 475; Com- 9 . Dobbins?'. State, 14 Ohio St. 4^3. 
monwealth v. Goddard, 13 Mass. 456; 10 . Trial on Reversal of Conviction.— 

Commonwealth v. Peters, 53 Mass. (12 To subject a prisoner to a second trial. 
Mete.) 387; Canter v. People, 38 How. where a former conviction has been re- 
(N. Y.) Pr. 91 ; Dunn v. State, 2 Ark. 329; versed, and a new trial ordered by a court 
State?'. Odell, 4 Blackf. (Ind.) 156; O'Brian of review on the application of the pris- 
V. State, 12 Ind. 3695 Weaver v. State, 14 oner, is not a violation of the constitutional 
Tex. 387; State v. Payne, 4 Mo. 376; provision which declares that no person 
Thompson v. State, 6 Neb. 103 ; Rector v. shall be subject to be twice put in jeopardy 
State, I Eng. (Ark.) 187 ; Mikels v. State, for the same offence. People v, Ruloft, 
3 Heisk. (Tenn.) 321 ; Commonwealth v. 5 Park. Cr. R. (N. Y.) 77. 

Alderman, 4 Mass. 477 ; State v. Morgan, 11 . State v. Norvell, 2 Verg. (Tenn.) 24. 
62 Ind. 35. After the submission of a criminal case 

2 . Commonwealth?/. Bosworth, 113 Mass, to a jury, their retirement to their room for 

200. deliberation, and their failure to agree upon 

8. Stevens v. Fassett, 27 Me. 266. See a verdict, they were discharged by the court. 
State Thornton, 37 Mo. 360; Common- The following entry w’as thereupon made 
wealth V. Miller, 5 Dana (Ky-), 320. by the court upon the trial docket : Jury 

4 . Commonwealth?'. Bakeman, 105 Mass, impanelled and sworn. Trial had. Jury 

53 ; Gerard v. People, 3 III, 362 ; People v. discharged for the reason that there was 
Cook, 10 Mich. 164: Mount?'. Common- no probability of jurors agreeing. Recog- 
wealth, 2 Duv. (Ky.) 93. nizance fixed at one thousand dollars. Re- 

5 . United States v, Perez, 22 U. S. {9 cognizance with sureties entered into. Con- 
Wheat.) 579; bk. 6, L. ed. 579; People v. tinned.” At the second term of the court 
Goodwin, 18 Johns. N. Y. 187; Common- thereafter, the defendant was again pul 
wealth V. Bowden, 9 Mass. 494 ; Common- upon his trial to a jury upon the same in- 
wcalth V. Purchase, 19 Mass. (2 Pick.) 521. dictment. He moved the court to dis- 

6. State V. Brooks, 3 Humph. (Tenn.) charge him from further prosecution, offer- 

70; State?/. Mahala, 10 Yerg. (Tenn.) 532; ing in evidence in support of his motion 
State V. Battle, 7 Ala. 259, In re Spier, i the journal entry of the proceedings at the 
Dev. (N, C.) 491 ; Wri^t ?». State, 5 Ind. former trial, from which had been omitted 
290. the recital from the court docket of the 
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or conviction will not be a defence^ if it was procured by the fraud 
of the defendant.^ 

If judgment be given in favor of the defendant, it is that he 
go thereof without day ; ” and if the issue be found against the 
defendant, it is that he answer over to the felony, if such be 
the nature of the indictment, or, in the case of a misdemeanor, 
that he receive judgment for the offence.® 

4. Pardon. — A pardon may be pleaded not only in bar to the 
indictment, but also after verdict in arrest of judgment, and after 
judgment in bar of execution ; but it must be pleaded as soon as 
the defendant has an opportunity of doing so, or he will be con- 
sidered as having waived the benefit of it® 

a. Pardon must be p 7 ’odiiced. — Where a pardon has been 
granted, and this release is set up on the trial in arrest of judg- 
ment, or in bar of execution, the pardon must be proved by the 
production of the warrant itself, or its loss must be accounted 
for.^ 

IX. Plea of General Issue. — Under the plea of the general issue, 
or not guilty, the defendant may set up (i) infancy, (2) insanity, 
(3) intoxication, (4) justification, and (5) compulsion and duress. 

I. Infancy, — Infancy may be set up as an excuse for crime, but 
will be available only in the absence of evidence of criminal inten- 
tion ,* though there are certain presumptions of the law on the sub- 
ject, some of which may, some of which may not, be rebutted.® 


reason of the discharge of the jury. There- 
upon the State moved the court ^to supply 
such omission by an order nunc pro tunct 
which was done, the motion to discharge 
the defendant overruled, and the trial 
allowed to proceed, lleld^ there was no 
error in such action of the court. Benedict 
V, State, 44 Ohio St 679 ; s. c., 9 West 
Rep. 425. 

1 . State V, Reed, 36 Conn. 202 j State %*. 
Green, t6 Iowa, 239; Commonwealth v, 
Alderman, 4 Mass. 4^7; State v. Cole, 
48 Mo. 70 ; State v. Little, i N. H. 257 ; 
State 7/. Colvin, ii Humph. (Tenn.) 599; 
State Epps, 4 Sneed {Tenn.}, 552; Com- 
monwealth V. Jackson, 2 Va. Cas. 501. 

2 . 2 Colby, Cr. L. 336; People v, Saun- 
ders, 4 Park. Cr. R. {N. V.) 196} i Arch. 
Cr. Pr. 1 13; 2 Hale, 253-257; 2 Hawk, 
ch. 36; R. V, Scott, I Leach, 401; R. v. 
Bowman, 6 Car. & P. 337 ; R. zk Goddard, 
3 I^d. Raym. 920. But see Commonwealth 
V. Goddard, 13 Mass. 455 ; Foster v. Com- 
monwealth, 8 Watts & S. (Pa,) 77. 

3 . Harris, Cr. L. 379. For a full discus- 
sion of ijardon, see that title, this series. 

Oonditional Pardon. — Where a pardon is 
granted on condition, and there is a breach 
of the condition, the pardon becomes void, 
and the convict may be remanded to un- 
dergo sentence. People v. Potter, i Park, 
Cr. R. (N, y.) 47 ; State v. Smith, i Bailey 


(S. C.), 123; State V, Fuller, i McCord 
(S. C,), L. 178; Commonwealth v. Hag- 
gerty, 4 Brewst. (Pa.) 326. 

4 . Spalding v, Saxton, 6 W atts ( Pa.), 338 ; 
Commonwealth ex rel. Lawson v. Ohio & 
Pa. R. R. Co., I Grant Cas. (Pa.) 329. 

5 . Harris, Cr. L. 26. As to cftect of in- 
fancy on ability to commit crime, vide 
683. 

Age of Disoretion. — The age of discre- 
tion, and, therefore, of responsibility, varies 
according to the nature of the crime. W hat 
the law technically terms ** infancy does 
not terminate till the age of twenty-one i.s 
reached ; but this is not the “ infancy which 
is the criterion in the criminal law. Two 
other ages have been fixed as points with 
reference to which the criminality of an act 
is to be considered. 

First Period. — Under the age of seven 
an infant cannot be convicted of a felony ; 
for, until he reache.s that age, he is pre- 
sumed to be do/z mcapax; and this pie- 
sumption cannot be rebutted by the clearest 
evidence of a mischievous discretion. 

Presnmptio Juris et do Jute. — Presump- 
tions of this character are absolute, con- 
clusive, and irrebuttable. No evidence ih 
allowed to be given to the contrary. For 
example, an intant under the age of seven 
is incapable of committing a felony, Har- 
ris, Cr. L. 435. 
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But infants who have arriv^ed at years of discretion are not to be 
allowed to commit crimes with impunity. In certain cases, the 
law deals with juvenile offenders in an exceptional way, in order, 
if possible, to prevent their becoming confirmed criminals.^ 

2. Insanity, — Insanity may be set up in defence to an indict- 
ment for crime, and, if the plea is established, it will excuse for 
the offence ; but if, at the time of the homicide, the accused had 
capacity and reason sufficient to enable him to distinguish between 
right and wrong ^ as to the particular act he was doing, and had 
power to know that the act was wrong and criminal, he will be 
held responsible for his act.® 

Second Penod. — Between seven and four- ical J urispi udence, Browne’s Medical J uris- 
teen he is still, prima fade, deemed by law prudence of Insanity, Reese’s American 
to be doli incapax ; but this presumption edition of Taylor’s Medical Jurisprudence, 
may be rebutted b) clear and strong evi- and the note "to Commonwealth v. Rogers, 
dence of such mischievous discretion, the i Leading Ciim. Cas. loo; see also tit. 
principle of the law being mahtm sitpplet “ Insanity,” this series. 
atatem. Thus, a boy of the age of ten Definition and Kinds of Insanity. — In 
years was hanged for killing his companion. Commonwealth v, Rogeis, 4S Mass. {7 
he having manifested a consciousness of Mete.) 500, the comt define insanity as 
guilt, and a discretion to discern between recognized by the law as (r) a want of ca- 
good and evil by hiding the body. See pacity and reason to enable a person to 
York’s Case, Post. 70; i Hale, P. C. 26, 27. distinguish between light and wiong, and 

Exception to the Buie. — There is one understand the nature, character, and con- 
e-\'ception to this rule, grounded on pre- sequences of his act, and mental powers 
sumed physical reasons. A boy under the sufficient to apply that knowledge to his 
age of fourteen cannot be convicted of rape own case ; {2) a delusion, or real and firm 
or similar offences, even though he has belief of the e.xi&tence of a fact which is 
arrived at the full state of puberty. He wholly imaginary, and under which he does 
may, however, be convicted as principal in an act which would be justifiable if such 
the second degree. Harris, Cr. L. 26. fact existed; (3) an uncontrollable impulse, 

Third Period, — Between fourteen and which is the result of mental disease. The 
twenty-one an infant is presumed to be Supreme Court of Pennsylvania adopt sub- 
doli capax, and, accordingly, as a rule, may stantially the same doctrine. Common- 
be convicted of any crime, felony, or mis- w^ealth?/. Mqsler, 4 Barr, Pa. 267. 
demeanor. But this rule is subject to ex- The Insazd^ of TTjicontroUahl© Impulse 
ceptions, notably in the case of offences occurs in criminal prosecutions mainly 
consisting of mere non-feasance; as, for under the forms of homicidal mania and 
example, negligently permitting felons to kleptomania, though several^ other forms 
escape, not repairing highways, etc. It is are recognized by medical writers. A vol- 
given as a reason for the exemption in untary vicious indulgence, which grows 
cases of the latter character, that, not hav- into an inveterate habit, beyond control, 
ing the command of his fortune till twenty- is not insanity. It must be an irresistible 
one, the person wants the capacity to do impulse, “which is the result of mental 
those things which the law requires. 4 Bl. disease.” In The People v, Sprague, 2 
Com. 22; Harris, Cr. L, 26. Parker’s Cr. R. (N. Y.) 43, where the 

1 . Harris, Cr. L. 37. defence of kleptomania was successfully 

2 . To warrant the jury in acquitting un- pleaded, it w'as proved that insanity had 
der the defence of insanity, it must be been hereditary for several generations in 
])roved affirmatively that the prisoner was the family of the defendant, and had been 
at the time insane, — so insane that he did developed in him by an injury to his head, 
not know right from wrong. Walker v, though it was manifested only in an uncon- 
State, X02 Ind, 502 ; s. c , 3 West. Rep. trollable propensity to a singular species 
354 ; Reg. V. Higginson, i C. & K. 129. of theft. 

If the fact be left in doubt, and if the The insanity of uncontrollable impulse 
crime charged is proved, it is the duty of produced by mental disease is recognized 
the jury to convict, Reg. v, Stokes, 3 C. m Commonwealth v, Rogers, 48 Mass, (7 
& K. 185. Mete.) 500; State v, Johnson, 40 Conn. 

3 . Stater/. Mowry (Kan.), 10 Cr. L. Mag. 136; Commonwealth v. Hosier, 4 Barr, 
23; s. c., 15 Pac. Rep. 282, Lawson on 267; People v. Sprague, 3 Parker’s Cr. R. 
Insanity, 1-326; Wharton & Stille’s Med- (N. Y.) 43; Scott z'. Commonwealth^ 4, 
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The law recognizes no standard of exemption from crime less 
than some degree of insanity or mental unsoundness. Mere 

Met. (Kv.) 227 ; Smith v. Commonwealth, able decree of truth, that the acquittal or 
I Duv. (ky.) 225; Kriel v. Commonwealth, conviction of a prisoner, when insanity is 
5 Bush (Ky.), 365 ; Shannahan v. Common- alleged, is more or less a matter of chance, 
wealth, 8 Bush (Ky.), 464; Stevens State, The subject is one on which the views 
31 Ind. 485; State 2/. Felter, 25 Iowa, 67. taken by medical men differ most widely 
The Insanity of Delusion is recognized in from those taken by lawyers ; and, as th*e 
Commonwealth v. Rogers, 48 Mass. (7 former are generally the most important 
Mete.) 500. witnesses in cases of alleged insanity, the 

Inability to distinguish between Right confusion is by no means diminished, 
and Wrong, as to the act charged as a There is great difference of opinion as to 
crime, is the generally accepted, and, in the cause of the uncertainty ; the lawyers 
some States, the exclusively accepted, test asserting that it is owing to the fanciful 
of such insanity as exempts from criminal theories of medical men, who never fail to 
res])onsibility. ’ Commonwealth v. Rogers, find insanity when they earnestly look for 
48 Mass. (7 Mete.) 500; State v. Johnson, it, the latter protesting'that it is owing to 
40 Conn. 136; Willis v. People, 32 N. Y. the unjust and absurd criterion of respon- 
717; Flannigan v. People, 52 N. Y. 467; sibility which is sanctioned by the law.’^ 
State 7 ). Spencer, 21 N. J. L. (i Zab.) 196; Maudsley’s Responsibility in Mental Dis- 
Commonwealth v, Mosler, 4 Barr (Pa.), case (1874), loi. 

267; Ortwein v. Commonwealth, 76 Pa. There are two classes of mental alicna- 
St. 414; McAllister v, State, 17 Ala. 434; tion usually recognized: — 

Bovard v. State, 30 Miss. 600; Dove v. i. Dementia nttUtralis^ or a nativitafe — 
State, 3 Heisk. ('I enn ) 348 ; Loeffner ?♦. in other words idiocy, or contmuous weak- 
State, 10 Ohio St. 59S; Blackburn v. State, ness of mind from birth, without lucid in- 
23 Ohio St. 146; llopps 7'. People, 31 111 . tervals: a person deaf and dumb from birth 
385; State 7'. lluting, 3 i Mo. 476; People is by presumption of law an idiot, but it 
S'. McDonnell, 47 C.^!. 134; United States may be shown that he has the use of his 
V, Mefilue, I Curt. C. C. 8. understanding. 

Hew Hampshire Doctrine. — The Su- 2. Dementia acthientalis, or adventitia — 
preme Court of New Hamp.shire, in State usually termed insanity, in the narrower 
z/. Pike, 49 N. n. 399, and State v. Jones, signification. The mind is not naturally 
^o N. H. 369, discarded all tests of insan- wanting or weak, but is deranged from 
Tty as rules of law. It is there held that some cause or other. It is either partial 
hisanity is a mental disease ; neither dclu- (insanity upon one or more subjects, the 
felon, nor knowledge of right and wrong, p5'*-ty being sane upon all others) or total, 
itc., is, as a matter of law, a test of men- It is" also either permanent (usually termed 
tal disease; but all symptoms and tests of madness) or temporary (the object of it 
mental disease are purely matters of fact, to being afflicted with his* disorder at certain 
be determined by the jury ; whether the de- periods only, with lucid intervals), which is 
fendant had a mental disease, and whether usually denominated lunacy, Harris, Cr. 
the act charged as a crime was the product L. 21. See Bacon, Abr. tit. ** Idiots.” 
of such disease, are the decisive questions, There are Three Stages in the History of 
and they are questions of fact for the jury, the Law of Insanity. — The first, outrageous 
In harmony with this, the same court has as it was, may be illustrated by the follow- 
adopted, as a rule of evidence, that it is ing diclum of an English judge ; A man 
not competent for a witness who is not an who is to be exempted from punishment 
expert to give his opinion as to the sanity “must be a man that is totally deprived of 
of the defendant, though such opinion is his understanding and memory, and doth 
based upon the witness’s observation of the not know what he is doing, no move than 
appearance and conduct, and the facts so an infant, than a brute, or a wild beast.” 
observed are in evidence. Boardman 7', R. v, Arnold, 16 St. Tr. 764. 'I’he second 
Woodman, 47 N, H. 120; State Pike, 49 stage regarded as the te.st of responsibility 
N. H. 399. the power of distinguishing right from 

What canstittites Insanity: Difflenlty of wrong in the abstract. R. v, BeTlingham, 
the Subject — Mr. Harris says that with Coll. 636. The third sttige, unhappily, is 
regard to no subject in criminal law is there that in which we live; though common 
$0 much obscurity and uncertainty as on sense may soon inaugurate a fourth. '1 he 
the question of the responsibility or irre- existing state of doctnne.s dates from the 
sponsibility of a prisoner when the state of trial of M*Naughten in the year 1843* 10 
his mind at the time of the commission of Cl. & Fin. 200; i C. & K. 130. 
the act is the point at issue. It has often H^Haughten’s Case, — Certain questions 
oeen asserted, and not without a consider- were propounded by the House o£ Lbrds 
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declarations of the deceased was properly introduced in evidence 
or not.^ 

3. hitoxication, — Voluntary intoxication is no excuse for crime 

1 , State V. Pagels, 92 Mo. 300; s. c., 10 ing malady, then he is not answeiable.” 
West. Rep. 288; i Whart. Cr. L. (9th ed.) R. v. Burrow, i Lew. C. C. 75. 

§61. The American Doctrine: ni Georgia. — 

* 2/ State V. Bundy, 24 S. C. 439; Mix In the case of Choice v. State, 31 Ga. 424, 
McCoy, 22 Mo. App. 488; s. c., 4 West, the court said, “ Whether any one is born 
Rep. 895; McKenzie 2/. State, 26 Ark. 335; with an irresistible desire to drink, or 
s. c., Lawson’s Insanity as a Defence, 533 ; whether such thirst may be the result of 
Kenny z/. People, 31 N Y. 330; s. c., Law- accidental injury to the brain, is a theory 
son’s Insanity as a Defence, 562 ; Carson’s not yet satisfactorily established. For my* 
Case, 2 Lew. C. C. 144. See Lawson’s self, I doubt whether it ever can be ; and 
Insanity as a Defence, 533-768. See also if it were, how far this crazy desire for 
ante^ this vol., tit. Criminal Law,” XI 11 . 6 ; liquor would excuse from crime is not for 
“Effect of Intoxication on Responsibility me to say. That this controlling thirst 
for Crime,” pp. 707-715. for liquor may be acquired by force of 

View of Early Text Writers. — Black- habit until it becomes sort of second na- 
stone says that “ the law of England, con- ture, in common language, I entertain no 
sidering how easy it is to counterfeit this doubt. Whether even a long course of 
excuse, and how weak an excuse it is indulgence will produce a pathological or 
(though real), will not suffer any man thus organic change in the brain, I venture no 
to privilege one crime by another,” 4 Bl. opinion. Upon this proposition, however. 
Com. 25, 26. I plant myself immutably, and from it 

Coke says, that, " As for a drunkard, nothing can dislodge me but an act of the 
■who is voluntaries deemon^ he hath no priv- legislature ; namely, that neither moral nor 
ilege thereby, but what hurt or ill soever legal responsibility can be avoided in that 
he doeth, his drunkenness doth aggravate way. This is a new principle sought to be 
it.” I Inst. 247. ingrafted upon criminal jurisprudence. It 

Hale says, “ By the laws of England is neither more nor less than this ; that a 
such a person shall have no privilege by want of will and conscience to do right 
his voluntary contracted madness, but shall will constitute an excuse for the commis- 
have the same judgment as if he were in sion of crime, and that, too, where this de- 
his right sense.’’ i Hale, P. C. 30. ficiency in will and conscience is the result 

Lord Bacon says that, “ If a madman of a long and persevering course of wrong- 
commit a felony, he shall not lose his life doing. If this doctrine be true, — I speak 
for it, because his infirmity came by act of it with all seriousness, — the Devil is the 
God; but if a drunken man commit a most irresponsible being in the univer.se, 
felony, he shall not be excused, because For, from his inveterate hostility to the 
the imperfection came by his own fault.” Author of all good, no other creature has 
“ Maxims of the Law,” rule 5. less power than Satan to do right. The 

An Early English Case declares “that if burglar and the pirate may indulge in rob- 
a person that is drunk kills another, this bin^ and murder until it is as hard for an 
shall be felony, and he shall be hanged for Ethiopian to change his skin as for them 
it ; and yet he did it through ignorance, for to cease to do evil ; but the inability of 
when he was drunk he had no understand- Satan to control his will to do right is far 
■ing or memory; but inasmuch as that beyond that; and yet our faith assures us 
ignorance was occasioned by his own act that the fate of Satan is unalterably and 
and folly, and he might have avoided it, he eternally fixed in the prison-house of God’s 
shall not be privileged thereby.” Reniger enemies. The fact is, responsibility de- 
iy. Zogossa, Plowd* 19. See Beverly’s Case, pends upon the possession of will, not the 
4 Co. 123 b, 125 a. power over it. Nor does the most des- 

BeoentEugUsh. Cases. — In a case where perate drunkard lose the power to control 
the accused was indicted for rape, and he bis will, but he loses the desire to control it 
urged in his defence that he was intoxicated, No matter how deep his degradation, 
the court said, “ It is a maxim in the law the drunkard uses his will when he takes 
if a man gets himself intoxicated, he is his cup. It is for the pleasure of the re- 
answerable to the consequences, and is not lief of the draught that he takes it* His 
excusable on account of any crime he may intellect, his appetite, and his will, all work 
commit when infuriated by liquor, pro- rationally, if not wisely, in his guilty indul- 
vided he was previously in a fit state of gence; and, were you to exonerate the in- 
reason to know right from wrong. If, in- ebriate from responsibility, you would do 
4 eed| the > infuriated state at which he violence, both to his consciousness and to 
arrived should continue and become a last- his conscience, for he not only feels the 
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■self-promjjted use of every rational power frain from doing, a particular thing. It is 
mvolvcd in accountability, but he feels, proper to inquire generally as to mental 
also, precisely what this new philosophy capacity; but it is not proper to inquire 
denies, — his solemn and actual wrong- whether there is, or is not, capacity to do 
doing in the very act of indulgence. Con- a specific act, as, for instance, to execute a 
verse seriously with the greatest drunkard will, make a contract, or commit a desig- 
this side of actual insanity, just compose nated crime,” 

him so as to reach his clear, constant ex- In MicMgan, the Supreme Court said in 
penence,'and he will confess that he real- People v. Garbutt, 17 Mich. 9; s. c., 7 Am. 
izes his guilt, and therefore the responsi- L. Reg. (N. S.) 554, that man who 
bility of his conduct. A creature made by voluntarily puts himself in a condition 
God never loses his responsibility, save by to have no control of his actions must 
some sort of insanity. There have always be held to intend the consequence. The 
existed amongst men a variety of ^ cases safety of the community requires this rule, 
wherein the will of the transgressor is uni- Intoxication is so easily counterfeited, and 
versally admitted to have little or no power when real it is so often resorted to as a 
to dictate a return to virtue. But mankind means of nerving the person up to the 
have never, in any age of the world, exon- commission of some desperate act, and is 
crated the party from responsibility, except withal so inexcusable in itself, that the law 
when they were considered to have lost has never recognized it as an excuse for 
rectitude of intellect by direct mental ab- crime.” 

erration.”^ This case was quoted with In Kew York, where the defendant was 
approval in Goodwin v. State, 69 lud. 550, indicted for killing a man with a knife, on 
579* ^ the trial evidence was introduced tending 

in Indiana. — In the case of Goodwin to show that the defendant was drunk at 
V, State, 69 Ind. 550 ; s. c., 4 Cr. L. Mag. the time of the murder. The court say, 
565, the court say, “It was not error to ‘‘It will . . . occur to every mind that such 
refuse permission to ask a non-expert wit- a principle is absolutely essential to the 
ness whether the accused could control protection of life and property. In the 
his appetite for intoxicating liquor. Men forum of conscience, there is, no doubt, 
who are not insane must control their considerable difference between a murder 
appetites and passions. With quite as deliberately planned and executed by a per- 
much propriety might a witness ask in a son of unclouded intellect, and the reckless 
case of rape whether the accused could taking of life by one infuriated by intoxi- 
control his lustful desire, and with just as cation ; but human laws are based upon 
much reason might a witness be asked considerations of policy, and look rather 
whether a prisoner could control his anger to the maintenance of personal security 
or master his desire for revenge ; and to per- and social order than to an accurate dis- 
mit such things to excuse crime would be to crimination as to the moral (Qualities of 
break down all law, and set a premium on individual conduct. But there is, in truth, 
masterful evil passions. While the law no injustice in holding a person responsi- 
shields from punishment one who does an ble for his acts committed in a state of 
act when insane from the continued use of voluntary intoxication. It is a duty which 
intoxicating liquor, it does not permit him every one owes to his fellow-men and to 
to set up his voluntary drunkenness as an society, to say nothing of more solemn 
excuse for taking human life. If the rule for obligations, to preserve, so far as lies in his 
which counsel contends should prevail, then own power, the inestimable gift of reason, 
the common drunkard, whose appetite con- If it is perverted or destroyed by fixed dis- 
trols his mind and will, may with impunity ease, though brought on by his own vices, 
commit the gravest crimes, but, happily, the the law holds him not accountable. But 
law is subject to no such reproach. Peo- if, by a voluntary act, he temporarily casts 
pie V. Ferris, 55 Cal. 589; s. c., 2 Cr. L. off the restraints of reason and conscience, 
Mag- 18; Gillooley v. State, 58 Ind. 182; no wrong is done him if he is considered 
‘Cluck V. State, 40 Ind. 263; Bradley v. answerable for any injury which in that 
State, 30 Ind 492 ; Hudley v. State, 46 Mo. state he may do to others or to society.” 
44; Carter?^. State, 12 Tex. 500; United Peoples. Rogers, 18 K. Y. p. The court, 
States V, McGlue, i Curt. C. C. 44. The after referring to the English authorities 
question in this case was not whether the cited supra, m this note, proceed, “ As- 
appellant could refrain from strong drink, suming the foregoing positions to be estab- 
but whether he was insane when he slew lished, I proceed to an examination of the 
his brother. If, however, the question had exceptions to the charge of the judge. It 
been the power of the accused to refrain is difficult to know precisely what was 
from the use of liquor, the interrogatory meant by the request to charge, but I think 
would have been improper, for the reason its sense maybe expressed thus : thatdrunk- 
that it is not competent to ask a witness enness might exist to such a degree that 
'‘Whether a man has capacity to do, or re- neither an intention to commit murder, not 
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a motive for such an act, could be imputed present term, in two of which the prisoner 
to the prisoner. It was, therefore, asked was defended in the court below on the 
that it should be left to the jury to deter- ground of madness occasioned by drunken 
mine whether such a degree of intoxication ness ; and yet in neithei does it seem to 
had been shown, and that they should be was there a colorable foundation for such a 
instructed that, if it had, the prisoner should defence. This court would be remiss in the 
be found guilty of manslaughter only. We performance of their duty if they did not, 
must lay out of view, as inapplicable, the under these circumstances, declare the law 
case of a person who had become insensi- explicitly on this most important subject, 
ble from intoxication, and who was per- In the argument of these causes, very un- 
forming an act unaccompanied by volition, tenable positions have been assumed, and 
There was nothing in the evidence to show very dangerous doctrines have been ad- 
that the prisoner's conduct was not entirely vanced, by counsel. And, from what was 
under the control of his will, or which stated by some of those counsel, these doc- 
would render it possible for the jury to trines have been repeatedly urged, and 
find that he did not intend to stab the de- sometimes sanctioned in the courts below, 
ceased with his knife. The mind and will It has become fashionable of late to dis- 
were, no doubt, more or less perverted by course and philosophize much on mental 
intoxication, but there was no evidence sanity and insanity. New theories have 
tending to show that they were annihilated been broached, and various grades and 
or suspended. Assuming, therefore, that species of mania have been indicated, 
the request did not refer to such a hypothe- Some reasoners have gone so far as to 
sis, the only other possible meaning is, that maintain that we are all partial maniacs, 
it supposes that the jury might legally find Whatever difference of opinion there may 
that the prisoner was so much intoxicated be as to the construction and operations 
that he could not be guilty of murder, for of the mind of man, whatever difficulty in 
the want of the requisite intention and discovering the various degrees of unsound- 
motive; and the request was, that they ness, it is only necessary for us to ascer- 
might be so instructed. This would be tain the kind of prostration which is requi- 
precisely the same thing as advising them site to free a man from punishment for 
that they might acquit of murder on ac- crimes by the law of the land. It is with 
count of the prisoner’s intoxication, if they this alone we have to do. What the law 
thought it sufficient in degree. It has been has said, we say. In all things else w’e are 
shown that this would be opposed to a silent. We put our feet in the tracks of 
well-established principle of law. The our forefathers. ‘Non mens hie sermo, 
judge was not at liberty so to charge, and sed quae praecepit affectus.’ Let us, then, 
the exceptions to his refusal cannot be sus- for a moment resort to the sages of the 
tained. What he did charge on the subject law of different ages, and learn from them 
of intoxication was more favorable to the whether that species of frenzy which is 
prisoner than he had a right to claim. It produced by inebriety constitutes an ex- 
Implies, that, if he was so far intoxicated as cuse for crime, and what sort of insanity 
to be deprived of his reasoning faculties, it is which will serve this purpose,” Corn- 
it was an excuse for the crime of murder, well v. State, Mart. & Y. (Tenn.) 147. 
or, as perhaps it was intended to state, that Evideace of Braskenness : Ynien Xnad<* 
he could not be guilty of murder. The rule missible. — Accused’s drunken condition at 
which I have endeavored to explain, as- time of killing is inadmissible to show that 
sumes that one may be convicted of mur- no crime was committed, or to reduce the 
der or any other crime, though his mind be grade from murder in the first to second 
reduced by drunkenness to a condition degree. State v, Sneed, 88 Mo. 138 ; s. c., 
which would have called for an acquittal 3 West. Rep. 797. 

if the obliquity of mind had arisen from If defendant, who was drunk at the time 
any other cause. The judge ought to have of the act, was conscious, and understoo<l 
charged, that, if a man m^es himself vol- what was done and said so as to give an 
untariiy drunk, that is no excuse for any intelligent and true account of it at the 
crime he may commit while he is so, and trial, he is responsible. Territory?^. Frank* 
that he must take the consequences of his lin, 2 New Mcx. 307. Although it is true 
own voluntary act. Rexz/. Thomas, supra, intoxication cannot reduce an assault with 
The charge, therefore, gave the prisoner intent to murder, to an aggravated assault, 
the chance of an acquittal to which he was — Jeffries State, 9Tex. App* 598,— yet in 
not entitled, but this was not an error of some cases it is admissible to show that no 
which he can take advantage.” crime has been committed, or to show the 

In tenhessee, in a case where the pris- degree or grade of the crime ; so, in a pros- 
oner was convicted of murder, and urged ecution for maliciously shooting evidence 
his intoxication as an excuse, the court say, that defendant was so intoxicated that he 
** Three cases of conviction for murder could not form an intent to wound, 
have been brought before this court at the sibic. Cline v. State, 43 Ohio St 332 ; s. c, 
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intoxication is neither an aggravation of, nor an excuse for, 
crime, ^ and can only be considered in cases involving the con- 
dition of the defendant’s mind when the offence was committed 

I West. Rep. 8i; Barber v. State, 39 Ohio icide is committed converts murder in the 
St. 660. ^ second into murder in the first degree, or 

Drunkenaess is sometimes termed de- will authorize, if not require, the jury to 
mentza affectata, — acquired madness. But impose the penalty of death or confinement 
the sanctions of the law cannot be sup- for life instead of a term of years. This 
posed to exert an equal influence on the would be directly the reverse of the lule 
mind and conduct of a person in this state, laid down by the code, and would make 
but the initiation of the crime may be said that the homicide was committed when the 
to date back to the time wl\en the offender perpetrator was incapable of a deliberate 
took steps to deprive himself of his rea- intention and formed design to take life or 
son. It is evident, that, if drunkenness do other serious bodily injury for want of 
were allowed to excuse, the gravest crimes a sedate mind, an aggravation instead of a 
might becommitted with impunity by those mitigation of the heinousness of murder,’* 
who either counterfeited the state, or actu- Farrell v. State, 43 Tex. 503. See also 
ally assumed it. Harris, Cr. L. 25. ^ United States Claypool, 14 Fed. Rep. 

1 . Aggravation. — In early cases it was 127; United States v, Forbes, Crabbe, 
said that drunkenness “ only aggravates the C. C. 559 ; Comnionw’ealth v. Hart, 2 
-offence.” People ?/. Porter, 2 Park. Cr, R. Brewst. (Pa.) 546; States/. Donovan, 61 
(N. y.) 14. Such, however, is not now the Iowa, 369. 

law. ^ When resorted to, to blunt the Moral 

The Illinois Supreme Court say, “We Responsibility, drunkenness heightens the 
are aware that text-writers frequently say culpability of the offender. United States 
that drunkenness is no excuse for crime, z/. Claypool, 14 Fed. Rep. 127. 
but rather an aggravation of the offence. And where the act is done wilfully, the 
That it is no excuse, is certainly true; but intoxication is no extenuation of the offence, 
that it should be held in law to aggravate People v. Jones, 3 Edm. (N. Y.) Sel. Ca.s. 
crime, is not, we conceive, a correct propo- 86; Pugh v. State, 2 Tex. App. 539. 
sition. In ethics, it is, no doubt, true ; but 2 . State v. Mowry (Kan.), 10 Cr. L. Mag. 
how can it aggravate a wilful deliberate 23; s. c., iq Pac. Rep. 282. 
murder, perpetrated with malice pre-con- It would be incorrect to say that the 
ceived and deliberately perpetrated, we are consideration of drunkenness is never en- 
unable to comprehend. Or that it will tertained in the criminal law. Though it 
aggravate what in law is only manslaughter, is no excuse for crime, yet it is sometimes 
if perpetrated by a sober man, into murder an index of the quality of an act. ^ Thus, it 
if committed by a drunken man, is not, we may be taken into account by the juiy when 
conceive, true. Or that it increases a considering the motive or intent ot a per- 
minor offence to one of the higher grade, son acting under its influence ; for example* 
is not true. Whilst it is not ground for re- on the question whether a person who 
versing a judgment, it is, perhaps, calcu- struck a blow was excited by passion, or 
lated to prejudice the defendant’s case ; and acted from ill will ; whether expressions 
a court might well omit to give it, or at used by the prisoner were uttered with a 
least to motoy it before it should be given.” deliberate purpose, or were merely the idle 
McIntyre z/. People, 38 111 . 513. expressions of a drunken man. Rex v. 

In a Texas case it was said, “ The court Thomas, 7 Car. & P. 8x7 ; Harris, Cr. L. 
told the jury that the condition of the de- 25. 

fondant, at the time of the homicide, the Intent. — Where the offence^ charged 
result of intoxication, was an aggravation embraces deliberation, premeditation, some 
of the offence, and should be so regarded specific intent, or the like, evidence of in- 
by the jury, thus, in effect, telling them if toxication may be important. People v. 
the defendant was intoxicated he might be Harris, 29 Cal. 678 ; State v. Johnson, 40 
properly convicted of a higher grade of Conn. 136; Roberts v. People, 19 Mich, 
offence than the facts otherwise required; 401; State Welch, 21 Minn. 22; People 
for, it will be observed, it is the offence, and Robinson, z Park. Cr. R. (N. Y.) 235; 
not its penalty, which the court tells the Pigman v. State, 14 Ohio, 355; Nichols 
jury is aggravated by appellant’s intoxica- Slate, 8 Ohio St 433 ; Davis v. State, 25 
tion. It is needless for us to say that the Ohio St 369; Lytle v. State, 31 Ohio St. 
law of this State gives no warrant for such 196; Hopt v. People, 104 U. S. (14 Otto) 
doctrine. While intoxication is no excuse, 631 ; bk. 26, L. ed. 873. 
much less justification, for crime, it is cer- Evidence that the accused was intoxi- 
tainly a startling idea that the bare fact of cated at the time of the killing, is admis- 
one being in this condition when the horn- sible to show whether he was in such a 
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state of mind as to be capable of premedi- In Rex v. Thomas, supra^ it is said that 
tation. Hopt v. People, 104 U. S. (14 “ drunkenness may be taken into considera- 
Otto) 631 ; bk. 26, L. ed. 873. tion in cases where what the law deems 

In a prosecution for maliciously shooting sufficient provocation has been given, be- 
with intent to wound, evidence that the cause the question is, in such cases, whether 
defendant was so much intoxicated that he the fatal act is to be^ attributed to the pas- 
could not form any such intent, is admissi- sion of anger excited by the previous 
ble. Cline z/. State, 43 Ohio St. 332 j s. c., provocation, and that passion is more 
I West. Rep. 81. easily excited in a person when in a state 

Drunkenness may be taken into account of intoxication than when sober.” 
by the jury when considering motive or Effect on Specific Crimes: Assault and 
intent of the one acting under its influence. Battery. — It is no excuse for an assault 
Reg. v. Gamlen, i F. & F. 90. and battery, for there no specific intent is 

Drunkenness may be considered by the necessary to constitute the offence. Corn- 
jury like any other fact to shed light on monwealth Malone, 114 Mass. 295. 
the transaction. Hanvey v. State, 68 Ga. Assault with Intent. — In Roberts v, 
612. People, 19 Mich. 401, the charge was shoot- 

If drunkenness exists to such a degree ing with intent to kill ; and it was held 
as to render one incapable of forming a that if the prisoner was so intoxicated as 
premeditated design to kill, it cannot be to be unable to entertain the intent to kill,, 
murder in the first degree. Cartwright v. he was not guilty. On a charge of an as- 
State, 8 Lea (Tenn.), 376. sault with intent to rob, evidence of drunk- 

The accused may show, that, about the enness was held admissible, in Scott v„ 
time the crime was committed, he was in State, 12 Tex, App. 31; but where evi- 
such a physical condition as to render it dence is admissible to show drunkenness 
improbable that he committed it ; and the in order to reduce murder in the first to 
fact that such condition w'as caused by in- murder in the second degree, but not to 
toxication makes no difference in the rule, manslaughter, it is held that evidence on 
the intoxication not being set up as a de- a charge of assault with intent to mur- 
fence. Ingalls v. State, 48 Wis. 647. der is not admissible to reduce the crime 

One may be guilty of the offence of to an aggravated assault. Jeffries State, 
shooting at a railroad train with intent to 9 Tex. App. 598. See Gaitan v. State, xi 
injure, although he was very drunk at the Tex. App. 544* 

time. State v, Barbee, 92 N. C. 820. So, drunkenness may excuse one charged 

If, at the time the defendant appropriated with an assault with intent to commit a rape, 
another’s property, he was under the influ- State v, Donovan, 61 Iowa, 369; s, c., 16 
ence of liejuor so as to be unable to form a Rep. 488. However, if a rape was actually 
felonious intent, he is not guilty of larceny, committed, the rule would be different. 
Wood V, State, 34 Ark. 341 ; s. c., 36 Am. Marshall State, 59 Ga. 154. 

Rep. 13. Generally, on this subject, see State v. 

Whether defendant was so intoxicated Garvey, ii Minn. 154^ State v. Gut, 13 
as to be unable to form intent to commit Minn. 341. 

assault, is question for jury. Common- Blasphemy. — Drunkenness, in a case of 
wealth V, Ilogenlock, 140 Mass. 1255 s. c., blasphemy, has been held to aggravate the 
I N. E, Rep. xos, note. offence. People v. Porter, 2 Park. Cr. R. 

Where the prisoner, at the time of the (N. Y.) 14. See also Lanergan v. People,, 
act, was so drunk that he did not know 50 Barb, (N. Y.) 266; s. c., 0 Park. Cr. R. 
what he did, the fact negatived the attempt (N. Y.) 209 ; Friery v. People, 54 Barb, 
to commit suicide. Regina v, Moore, 3 (N.Y.) 319; Kenny People, 31 N. Y. 330 ; 
Car. &K. 319; 16 Jur.7So; i Am. L. Reg. O’Brien t'. People, 48 Barb. (N. Y.) 274; 
O. S. 37. But in such a case it is also held s, c., 36 N. Y. 276. However* if the pris- 
that the mere fact of drunkenness is no oner was so drunk as not to know what he 
excuse ; yet it is a material fact for the was doing, it would probably be now held 
jury to consider, before coming to the con- to be an excuse. People v, Porter, 2 Park, 
elusion that the prisoner really intended to Cr, R. {N. Y.) i4> 
destroy his life. Regina v, Doody, 6 Cox, Forgery — On a charge of forgery, the 
C. C. 463. accused may show that he was, at the time 

^ Where provocation by a blow has been of the forgery, afllictcd with dipsomania ^ 
given to one who kills another, with a that, from protracted habits of intem|>er- 
weapon which he happens to have in his ance, his mind had been impaired j that,, 
hands, his drunkenness may be considered when he was under the influence of liquor, 
on the question of malice, and whether his he was insane, did not know what he was* 
expressions manifested a deliberate pur- doing, could not distinguish right from 
pose, or were merely idle expressions of a vjrrong, and that he was in such a state when 
drunken man. Rex v, Thomas, 7 Car. & he committed the act of which he is ac- 
8x7. cused* People v Blake, 5 Crim. L. Mag. 
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722. Contra^ People v. Willey, 2 Park, the goods of another, and then, on becom- 
Cn R. (N. Y.) 19. ing sober, should appropriate them to him- 

niegal Voting. — Where a statute made self instead of returning them, there would 
it an offence to “knowingly” vote twice be a larceny committed after he became 
at the same election, it was held that the sober. But if he should return them on 
accused might show that he was too drunk learning what he had done, it would be a 
at the time of the voting, and immediately monstrosity in the criminal law to hold him 
preceding it, to know what he was doing, guilty of this offence.” i Bish. Cr. L. (3d 
People V, Harris, 29 Cal. 678. But where ed.) sec. 490. But the doctrine of this case 
a statute made it a penal offence to cast has been followed, and is still the law of 
an illegal vote regardless of knowledge of that State. Dawson v. State, 16 Ind. 423; 
its illegality, drunkenness was held to be Bailey v. State, 26 Ind. 422 ; Rogers v. 
no excuse. State v, Welsh, 21 Minn. 22. State, 33 Ind. 543. 

Incest. Of drunkenness, as an excuse Murder. — Drunkenness is no excuse for 
for the crime of incest, it was said in an homicide, although the result of an irre- 
Indiana case, “ In the eighth instruction sistible appetite, overcoming the will and 
the jury were told, in substance, that vol- amounting to a disease, and is immaterial 
untary drunkenness neither excused nor on the question of premeditation. Flan- 
palliated an offence such as that with which nigan v. People, 86 N. Y. 554 ; s. c., 40 
the accused was charged. This was right. Am. Rep. 556. 

Voluntary drunkenness cannot be used In a case of stabbing, where the prisoner 
as^ a shield to ward off punishment for a has used a deadly weapon, the fact that 
crime of such a character as that charged he was drunk does not at all alter the na- 
against the appellant. The instruction ture of the case; but if he had intemper- 
under immediate mention also told the ately used an instrument, not in its nature 
jury that a man with ordinary capacity a deadly weapon, at a time when he was 
and will-power, unimpaired by disease, was drunk, the fact of his being drunk might 
bound to restrain his lustful passions. The induce the jury to less strongly infer a 
counsel for appellant contend that this is malicious intent in him at the time. Rex 
not the statement of a rule of law, and v. Meakin, 7 Car. & P. 297. 
that it prejudiced appellant’s cause. The So, it was held that drunkenness may 
statement of the court was correct, although be taken into account by the jury, when 
probably so plain a rule of common sense, considenn| the motive or intent of the 
as well as of law, as to have been unneces- person acting under its influence. Rex v. 
sarily embodied in an instruction ; but, Gamlen, i Post. & F. 90. “ Such a state 
however this may be, it was not error to of drunkenness may, no doubt, exist, or 
state it to the jury.” Colee v. State, 75 would take away the power of forming 
Ind. 51 1. any specific intention.” Regina v. Monk- 

Larceny. — What is true of an assault house, 4 Cox, C. C. 55. 
with intent to commit a felony, is true of a Passing Counterfeit Money. — On a 
larceny. In such an instance, there must charge of passing counterfeit money, the 
be not only the trespass committed that is defendant may show his intoxication, and 
necessary in every larceny, but there must that his condition prevented him from dis- 
be the specific larcenous intent entertained tinguishing between good and spurious 
at the moment the trespass is committed, money. This evidence is not conclusive. 
If, therefore, the prisoner was too drunk The prosecution may, in reply, show that 
to know what he was about, or to entertain the accused procured the money for the 
the specific intent to deprive the owner of purpose of passing it. Pigman v. State, 14 
his property, no crime is committed. In- Ohio, 555. See U nited States v. Rouden- 
g^alls V, State, 48 Wis. 647; Wood v. bush, i Baldw. C. C. 518; Nichols 2^. State, 

State, 34 Ark. 341; s. c., Am. Rep. 13; 8 Ohio St. 438, 

People V. Walker, 38 Mich. 156; Wentz Perjury. — So, on a charge of perjury, if 
V. State, 1 Tex* App. 488 ; State v. Schin- the accused was so drunk as not to know 
gen, 20 Wis. 74. what he was saying, it would manifestly be 

lu Indiana, the courts, it is said, have abhorrent to hold him guilty of violating 
fallen into error on this subject; that the his oath. The specific intent is absent 

earliest case is ill considered. In that case which constitutes the crime ; for it is to be 

it was held that drunkenness could be no remembered that a witness may swear 
excuse for the crime of larceny. O’Harrin falsely under a mistaken view of the facts, 
V. State, 14 Ind. 420. Respecting this case and yet not be guilty of this offence. I>tle 
Mr. Bishop says, “ Plainly, to sustain this v. State, 31 Ohio St, 196. In New York 
Indiana doctrine would be to overturn the the court has held the same doctrine, 
whole law of larceny, which rests on the People v. Willey, a Park. Cr. R. (N. Y.) 
idea of a specific intent in distinction from 19. 

general malice. If a man too drunk to Provocatiou.— It has been said, “if a 
know what he was about, should carry off man makes himself voluntarily drunk, that 
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and this is true, although the intoxication amounts to a frenzy.* 


it is no excuse for any crime he may l\\ Delaware: State Hurley, i Houst. 
commit whilst he is so; he must take the (Del.) Cr. Cas. 28; State v. Till, i Houst. 
consequences of his own voluntary act, or (Del.) Cr. Cas. 233 ; State Thomas, r 
most crimes would otherwise be unpun- Houst. (Del.) Cr. Cas. 511; State v. Mc- 
ished. But drunkenness may be taken into Gonigal, 5 Harr. (Del.) 510. 
consideration in cases where what the law In Georgia: Choice State, 31 Ga. 424; 
deems sufficient provocation has been given, Estes v. State, 55 Ga. 31 ; Marshall v. State, 
because the question is, in such cases, 59 Ga. 154; Harveys'. State, 68 Ga. 612; 
whether the fatal act is to be attributed to Moon v. State, 68 Ga. 687 ; Mercer State, 
the passion of anger excited by the pre- 17 Ga. 146; Golden v. State, 25 Ga. 527; 
vious provocation, and that passion is more Pierce v. State, 53 Ga. 365. 
easily excitable in a person when in a state In Illinois : Rafferty People, 66 HI. 
of intoxication than when he is sober.” 118; Uptone z/. People, 18 Rep. 20S. 

R. V. Thomas, 7 Car. & P. 817. See also In Indiana: Goodwin v. State, 96 Inch 
Jones V. State, 29 Ga. 607; State v. Me* 550; Gillooley State, 58Ind. 182; Brad- 
Canto, I Spears (S. C.), 384; State v. Hur- ley v. State, 31 Ind. 492; Cluck v. State, 
ley, I Houst. (Del.) Cr. Cas. 28; Haile v. 40 Ind. 263; Smurr z'. State, SS Ind. 504; 
State, IX Humph. (Tenn.) 154; Swan v. Sanders v. State, 94 Ind. 147; Surber v. 
State, 4 Humph. (Tenn.) 136. State, 99 Ind. 71. 

But inadequate provocation fora sober In Iowa: State z\ Maxwell, 42 Iowa, 
man, insufficient to mitigate his act, will 208. 

not, ^ have such an effect in In Kansas: State v. Mowry, 5 Cr. I.. 

case of an intoxicated person. There are Ma^. 23 ; s. c., 1 5 Pac. Rep. 282 j State v. 
not two rules of sufficient provocation, one White, 14 Kan. 538. 
for the sober man, and one for the drunken In Kentucky: BHmm v. Commonwealth, 
man. Keenan v. Commonwealth, 44 Pa. 7 Bush (Ky.), 320; s. c., 10 Am. L. Reg. 
St. 55. 577 ; Nichols v. Commonwealth, 1 1 Bush 

Seli-Befenoe. — On an indictment for (Ky.), 576; Shannahan 2/. Commonwealth, 
stabbing, the judge told the jury that they 8 Bush (Kv.), 463; s. c , 8 Am. Rep. 465; 
might take into consideration the fact of Smith v. Commonwealth, i Duv. (Ky.) 227. 
the person being drunk at the time, in In Louisiana: State v. Mullen, 14 La. 
order to determine whether he acted under An. 570. 

a bona fide apprehension that his person or In Maine: State v. Verrill, 54 Me, 408. 
property was about to be attacked. Mar- In Massachusetts : Commonwealth n, Ma- 
shalPs Case, Lew. C. C, 76. So, where a lone, 114 Mass. 295; Commonwealth v. 
charge arose out of an affray, and there Hawkins, 69 Mass. (3 Gray) 463; Com- 
was ground to believe that the accused mon wealth z'. Dorsey, 103 Mass. 412. 
acted under an apprehension of an attack In Michigan : People v, Finley, 38 Mich, 
on himself, the judge charged as follows : 482 ; People v. Cummins, 47 Mich. 334 ; 

Drunkenness is no excuse for crime ; but, People v. Garbutt, 17 Midi. 9 ; s, c., 7 Am. 
in considering whether the prisoner appre- L. Reg. 554. 

bended an assault on himself, you may take In Minnesota : State v. Welch, 21 Minn, 
into account the state in which he was.” 22; State v. Herdma, 25 Minn. 161 ; State 
Regina v, Gamlen, i Fost. & F. 90. See v. Grear, 28 Minn. 426. 
contra^ Golden v. State, 25 Ga. 527. In Mississippi: Kelly v. State, 3 Sm. 8 c 

I. This doctrine is supported by the fob M. (Miss.) 518. 
lowing cases; — In Missouri: Schaller t'. State, 14 Mo. 

In Alabama: Mooney v. State, 33 Ala. 502; Stater', Hundley, 46 Mo. 4x4; State 
419; Beasley v. State, 50 Ala. 149; s, c., v, Pitts, 58 Mo, 556; State r'. Edwards, 7 X 
20 Am. Rep. 292; Ross v. State, 62 Ala. Mo. 312; State Harlow, 21 Mo. 446. 
225; Ford V. State, 71 Ala. 385; s. c., 5 In Nebraska: Schleneker v. State, 9 
Cnm. L. Mag. 32 ; Tedwell u. State, 70 Neb. 242. 

Ala. 33; State v. Bullock, 13 Ala. 413. In Nevada : State v. Thompson, 12 Nev. 

In Arkansas: McKenzie v. State, 26 140, 

Ark, 335. In Nm Hampshire: State v. Avery, 44 

In California: People v. Belencia, 21 N. H. 392; State z'. Pike, 49 N. H, 399 
Cal. 544; People z/, Williams, 43 Cal. 344; In New Vork: People v. Rogers, 18 
People % Ferris, S5 Cal. $88 ; s. c., 2 Crim. N. Y. 9 ; People w, Cavanagh, 62 How. 
L.Mag. x8; 2 Ky, L Rep. 190 ; lo Rep, 588, (N, Y.) Pr. 187; People v. O^Connell, 6a 
In Cmmctkut: State v. Johnson, 41 How. (N. Y.) Pr. 436; People v, Jones, 2 
Conn. ^4; State v. Smith, 49 Conn. 376, Edm. (N. Y.) Sel. Cas. 86. 

In Dakota : People z/. Odell, i Dak. T. In North Carolina : State v. Keath* S3 
197* N. C. 626. 
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^ But a person accused of crime has a right to show that at the 
time of its commission he was physically incapable of committing 
it by reason of his intoxication.^ 

Although drunkenness is no excuse for crime, yet if it is held 
that delirium tremens caused by excessive drinking produces such 
a degree of madness as to render the person incapable of dis- 
tinguishing right from wrong at the time the offence is committed, 
he is relieved from responsibility.^ And where a man has volun- 
tarily drank to such an extent as to permanently destroy his reason 
and render him insane, while he is thus insane he will be excused 
from a crime committed while in this condition, the same as if his 
mental faculties had been destroyed by disease.^ But temporary 

In Ohio: Nichols v. State, 8 Ohio St. dence tending to show that he did not walk 
435 ; Davis v. State, 25 Ohio St. 369. during the time he was so incapable, as 
^ In Pennsylvania: Commonwealth z/. Cro- though he had been so rendered incapable 
zier, I Brewst. (Pa.) 349; Commonwealth by paralysis of his limbs from some cause 
V, Fletcher, 33 Leg. Int. (Pa.) 13; Jones v, over which he had no control. The cause 
Commonwealth, 75 Pa. St. 403 ; Common- of the incapacity, in such case, is immate- 
wealth V. Platt, ii Phil. (Pa.) 421; Com- rial; the material question is, was he, in 
monwealth v. Hart, 2 Brewst. (Pa.) 546; fact, incapable of doing the acts charged?’* 
Commonwealth v. Dougherty, i Browne Ingalls t/. State, 48 Wis. 647; s. c., i 
(Pa.), 20. Crim. L. Mag. 476; 4 N. W. Rep. 785; 

In South Carolina: State v, Paulk, 18 2 Wis. L. N. 208; State v. Horne, 9 Kan. 
S. C. 514; State V, McCants, i Spears 119. 

(S. C.),393. a. Regina v. Davis, 14 Cox, C. C. 563; 

In Tennessee: Cornwell v. State, Mart. & s. c., 28 Moak, Eng. Rep. 657. 
y. (Tenn.) 147, 157; Pirtle v. State, 9 3 . See Willis z/. Commonwealth, 32 Gratt. 

Humph. (Tenn.) 603; Stuart v. State, i (Va.) 929; s. c., in note 40 Am. Rep. 560; 
Baxt. (Tenn.) 178; Cartwright v. State, Schlenker z'. State, 9 Neb. 241 ; People v, 
8 Lea (Tenn.), 376; Lancaster v. State, 2 Rogers, 18 N. Y. 9; State v. Thompson, 
Lea (Tenn.), 575. 12 Nev. 144; Hopt v. People, 104 U. S. 

In Tessas : Payne v. State, 5 Tex. App. (14 Otto) 631 ; bk. 26, L. ed. 873; Common- 
35; Colbath V. State, 2 Tex. App. 391; wealth z'. Dorsey, 103 Mass. 412; Pirtle z/. 
s. c., 4 Tex. App. 76; Brown v. State, 4 State, 9 Humph. (Tenn.) 663; Haile v* 
Tex. App. 275; Jeffries v. State, 9 Tex. State, ii Humph. (Tenn.) 156; Kelly v* 
App. 598; Gaitan v. State, ii Tex. App, Commonwealth, i Grant (Pa.), 484; Keenan 
544; Farrell v. State, 43 Tex, 503; Carter v. Commonwealth, 44 Pa. St. 55; Jones v, 

V, State, 12 Tex, 500. Commonwealth, 75 Pa. St. 403; People v* 

In Vermont: State v, Tatro, 50 Vt. 483; Belencia, 21 Cal. 544; People z/. Williams, 

s. c., 18 Am. L. Rep;. 153, 43 Cal. 344; State v. Johnson, 40 Conn. 

In Virginia: WUlis v* Commonwealth, 136; s. c., 41 Conn. 584; State z'.Robinson^ 
32 Gratt. (Va.) 929; s. c., 3 Va. L, J. 741; 20 W. Va. 713; s. c., 43 Am. Rep. 799; 
Boswell V, Commonwealth, 20 Gratt. (Va.) State v, Trivas, 32 La. An. 1086; s, c., 36 
860, Am. Rep. 293; Blynn v. Commonwealth, 

In West Virginia: State z'. Robinson, 20 7 Bush (Ky.), 320; s. c., 10 Am. L. Reg. 

W. Va. 713 ; s. c , 43 Am. Rep. 799. ^7 ; Holmes v. State, ix Tex. App. 223; 

In Wisconsin: Cross v. State, 55 Wis. Ford v. State, 71 Ala. 385; s. c., 5 Crim. 

261 ; s. c., 14 Rep. 479, L, Mag. 32 ; Tedwell v. State, 70 Ala. 33 ; 

In United States courts; United States People v. Cassiano, 30 Hun (N. Y.), 388; 
V, McGlue, I Curt. C. C. i ; United States State v. Martin (N. J.), 3 Crim. L. Mag. 
w. Forbes, Crabbe, C, C. 558; United 44; Cartwright z'. State, 8 Lea (Tenn.), 376; 
States V. Cornell, 2 Mason, C. C. iii; People z^. Ferris, 55 Cal. 5S9 ; s. c., 2Crim, 
United States v. Drew, Baldw. C. C. 28; L. Mag. 18; Commonwealth v, Platt, 11 
United States v. Claypool, 14 Fed. Rep. Phil. (Pa.) 421 ; State v. Gut, 13 Minn. 
127; Hopt w. Utah, 104 U. S. {14 Otto) 341; Golden State, 25 Ga. 527; Jones w. 
631 ; bk. 26, L. ed. 873: United States v. State, 29 Ga. 594; Dawson z'. State* 16 Ind. 
Clarke, 2 Cr. C, C. 158, 428. 

1 . “ If a man, by voluntary drunkenness, These views have not always met with 
render himself incapable of walking for a favor, and by some courts they are expressly 
limited time, it is just as competent evi- held to be unsound. In Vermont the fact 
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insanity produced immediately by intoxication is no excuse for 
homicide.^ 

Of course, if the drunkenness be involuntary, — as, for example, 
if it be by the contrivance of the prisoner’s enemies, — he will not 
be accountable for his action while under that influence.^ 

4. Justification. — If there are any facts or circumstances which 
justify or mitigate the offence charged, the accused may plead 

of actual drunkenness was held not to be when the crime is committed by a yaity 
of any weight in determining the degree of while in a fit of intoxication, the law not 
murder. State v. Tatro, 50 Vt. 483 ; s. c., permitting a man to avail himself of the 
18 Am. L- Reg. 153, 40 Am. Rep. 567, note ; excuse of his own gross vice and miscoiv 
Shannahan v. Commonwealth, 8 Bush duct to shelter himself from the legal con- 
(Ky.), 463; s. c., 8 Am. Rep. 465; Ball sequences of such ciime. But the crime 
V. Commonwealth, 18 Rep. 49; State v. must take place and be the immediate le- 
Edwards, 71 Mo. 324; State v. Bearing, suit of the fit of intoxication while it iasts^ 
Mo, 530; State v. Cross, 27 Mo. 332; and not, as in this case, a remote conse- 
Harvey V. State, 68 Ga. 612; Moon 2/. State, quence superinduced by the antecedent 
68 Ga. 687 ; State v. Bullock, 13 Ala. 413. exhaustion of the party, arising from gross 
Texas Doctrine. — The Supieme Couit and habitual drunkenness. However ciimi- 
of Texas have said, that, while iiitoxica- nal, in a moral point of view, such an indul- 
tion per se is no defence to the fact of guilt, gence is, and however justly a party may 
yet, when the question of intent and pre- be jesponsible for his acts, there is no law 
meditation is concerned, evidence of it is for punishing them, since they are not the 
material for the purpose of determining acts of a reasonable being. Had the crime 
the precise degree. In all cases where the been committed while Drew was in a fit of 
question is between murder in the first or intoxication, he would have been liable to 
murder in the second degree, the fact of have been convicted of murder. As he 
drunkenness may be proved to shed light was not then intoxicated, but merely in- 
upon the mental status of the offender, and sane from an abstinence from liquor, he 
thereby to enable the jury to determine cannot be pronounced guilty of the offence* 
whether or not the killing resulted from a The law looks to the immediate, and not 
deliberate and premeditated purpose.” Col- to the remote, cause ; to the actual state of 
bath V. State, 9 Tex. App. 391, the party, and not to the cause which re- 

in another case it was said, “ The mere motely produced it Many siiccics of in- 
fact of drunkenness alone will not reduce sanity arise remotely from what, in a moral 
to manslaughter a homicide which would view, is a criminal neglect or fault of the 
otherwise be murder, much less extract party, or from religious melancholy, undue 
from it its indictable quality. The fact of exposure, extravagant pride, ambition, etc., 
being drunk, or mere mental excitement, Yet .such insanity has always been deemed 
or ungovernable rage, which may be engen- a sufficient excuse for any crime done under 
dered by drinking intoxicating liquors, will its influence.” United States*^. Drew, 5 
not reduce the crime of a voluntary killing Mas. C. C. 28. See Bradley v* State, 31 
below the grade of murder.” Pugh v. Ind, 492; Fisher v. State, 64 Ind. 435; 
State, 2 Tex. App. 530. Gillooley v. State, 58 Ind. 182 ; Cluck v. 

Doctrine of the tfmted States Courts. — State, 40 Ind. 263 j Jones v, Common- 
Judge Story has said, ‘‘We are of the wealth, 13 Fitts. L. J. 423; State t?. Grear, 
opinion that the indictment upon these 29 Minn. 221 j People v. Cummins, 47 
admitted facts cannot be maintained. The Mich. 334; s, c., it N. W. Rep, 134; Feo- 
prisoner was unquestionably insane at the pie v. O’Connell, 62 How. (N, Y.) Fr. 
time of committing the offence. And the 436; Cross v. State, 55 Wls. 261; s. c., ta 
question made at the bar is, whether in- N. W. Rep. 425 ; People v. Ferris, 55 Cal. 
sanity, whose remote cause is habitual 589; s. c., 2 Cnm. L. Mag, i8; Colbath r. 
drunkenness, is or is not an excuse in a State, 4 Tex. App. 76? State v. Robinson,, 
court of law for a homicide committed by 20 W. Va. 713; s* c., 43 Am. Rep, 799; 
the party while so insane, but not at the Maconnehey State, 5 Ohio St 77 ; Unitet® 
time intoxicated or under the influence of States McGIue, i Curt C. C. i j Erwhi 
liquor. We are clearly of opinion that in- State, 10 Tex. App. 700; Rennie^s Case,, 
sanity is a competent excuse in such a case. Lew. C. C. 76 ; R. w. Dixon, i i Cox, C, C.. 
In general, insanity is an excuse for the 41 ; R. v. Leigh, 4 Fost h F. 915. 
commission of any crime, because the party 1 . Upstone w. People, 18 Rep. aoj, 

has not the possession of that reason which % Bartholomew v* People, 114 ll!» 605? 

includes responsibility. An exception is, Harris, Cr. L. 25* 
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$. Compulsion and Duress. — For offences committed under 
compulsion and duress, the party is not liable.^ 

X. Personal Bigbts. — i. Constitzitional Rights. — All persons in 
this country possess certain constitutional rights which it is 
declared by the organic law “shall remainin violate.” _ Thu.s, it 
is a constitutional right of every person accused of a crime to be 
tried by a jury of his peers he is also entitled to a speedy, fair, 
and public trial,® and, as a rule, has a right to appear in person, 
free from shackles or bonds.* 

а. Right to Trial by Jury. — The right to a trial by jury is a 
sacred right, and one secured by the guarantees of the constitu- 
tion.® The fact that the party is not able to obtain it in the 
inferior court, is not a deprivation of the right of trial by jury, if 

1. See, for a full treatment of this ques- of the statute is entitled to a trial bv juiy 

tion, afiU, ** Criminal Law,’’ XIII. 5, " Com- on any question of fact arising under the 
pulsion and Duress,” p. 706, complaint; and under the foimei comic- 

2. Har. Cr. L. 384. tion with which he may be chaiged, the 

Jury for Trial 01 Alien. — Aliens are not right of trial by jury has been seemed to 

entitled to a jury of one-half aliens. Peo- him, and the statute does not thereloie 
pie V. Chin Moot Sow, 51 Cal. 597. violate provisions of the State constitu- 

3. Tho Eight to a Public Tri^ does not tion which secure the light of tiial by jury, 
abridge the power of the trial court in cer- State Flynn (R. I.), 5 N. Eng. Kcp. 
tain emergencies, as when necessary to 329. 

support public morals, to expel a boisterous The Missouri Revised Statutes, sect, 
and insubordinate audience, and protect an 1903, giving the State the right, in certain 
intimidated or embanassed witness, and to localities, of peremptorily challenging a 
clear the court-room temporarily of all larger number of persons than it possesses 
but a reasonable and respectable number in other localities, does not deprive de- 
of the public. Grimmet t/. State, 22 Tex. fendant of any right, and is constitutional ; 
App. 36. and the fact that the statute applied to all 

In Missouri it is that the require- cities having a population of over a hun- 
ment that there shall be a public trial is dred thousand inhabitants does not make 
fairly met if, without partiality or favor- it a special law, and unconstitutional, 
itism, a reasonable portion of the public State zi* Hayes, 88 Mo. 344; s. c., 4 West, 
is suffered to attend, notwithstanding those R^. 666. 

whose presence would be of no service rrovisioas of United States Constitution, 
to the accused are excluded altogether, respecting accusations and trials do not 
Where, for a short time during the Tmpan- apply to prosecutions under State laws, or 
elling of the jury, without authority from prohibit States proceeding by information, 
the court, two men excluded persons not State zi. Boswell, 104 Ind. 541 ; s. c., 2 
having business in court from the room, West. Rep. 7265 Shularz^. State, 105 Ind. 
and no request was made for the re-exami- 289; s. c., 2 West. Rep. 805. 
nation of jurors accepted during this period, Entering Koll. Bros, — After the jury is 
no error can be assigned. State v. Brooks, impanelled in a criminal action, the State 
92 Mo. 542 ; s. c., 10 West Rep. 697. cannot enter a noU* pros, without the con- 

4. People zi. Harrington, 42 Cal. 168. sent of the accused. State v* Thompson, 

б. People e'. Fair, 43 Cal. 146. 95 N. C. 596. 

The right to a trial m all cases of felony, The constitutional rule which prohibits 
by a common-law jury of twelve men, can- non-jury trial in felony cases, even upon 
not be taken away by the legislature, nor the plea of guilty, does not extend to mis- 
even waived by the accused. Cooley, Const, demeanors, or trials for violating city ordi- 
319- nances. Wong v. Astoria, 13 Oreg. 538} 

It is hdi in Indiana, in a recent case, Moore v. State, 22 Tex. App. 117* 
that it is not within the power of the legis- The Action of a Police magistrate In 
lature to deprive one accused of crime of committing a minor child to the industrial 
the right to demand information of the school does not amount to a criminal prose'* 
nature of the crime with which he is cution, nor to procedure according to the 
charged. Riggs v. State, 104 Ind. 261 ; course of the common law ; and the minor* 
s, c., 2 West. Rep. 205. therefore, is not entitled to a trial by Juty. 

Itt Ehode Ishmcl one charged under § 6 iSjr parte Ah Peen, 51 Cal. 28a 
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provision is made whereby it can be secured upon an appeal by a 
reasonable, simple procedure.^ But the trial must be by a jury 
of twelve and not a less number, although defendant consent 
thereto.® 

(r) to a Speedy Trial. — In prosecutions, the accused has 

a right to a speedy trial by a jury of the vicinage.® 

(2) Right to a Fair Trial — All persons accused of crime are 
entitled to a fair trial. 

The constitutional right of a person accused of crime to have 
process to compel the attendance of witnesses in his behalf* is 
excepted out of the general powers of government, and all laws 
interfering with that right are void. Hence a statute which per- 
mits the prosecuting attorney to admit that the absent witness 
would testify to the facts as set forth in the affidavit on motion 
by defendant for a continuance, were he personally present, and 
thereby compel defendant to go to trial without the benefit of his 
testimony, is void.® 

1 . Wong t/. Astoria, 13 Oreg. 538; Moore viously penned and settled; and the con- 

V. State, 22 Tex. App. 538. fronting of adverse witnesses is also another 

2 . People V. Guidici, 100 N. Y. 503 ; s. c., opportunity of obtaining a clear discovery, 

I Cent, Rep. 721, 722. which can never be had upon any other 

8. Const. 1820, art. XIII. sec. 9; Consts. method of trial. ... In short, by this 
1865, 1875. Re McDonald, 19 Mo. App. method of examination, and this only, the 
370; s. c., I West. Rep. 691, 693. persons who are to decide upon the evi- 

4 . See Ex parte Marmaduke (Mo.), 8 aence have an opportunity of observing 
West. Rep. 57 c. the quality, age, education, understanding, 

d. State V. Berkley, 92 Mo. 41 ; s. c., zo behavior, and inclinations of the witness ; 
West. Rep. 67, in which points all persons must appear 

In the above case the court say, ** From alike, when their depositions are reduced 
whence does the legislature derive the to writing, and read to the judge in the 
power to deny the simple right conferred absence of those who made them ; and yet 
by the organic law, and, in lieu thereof, as much may be frequently collected from 
compel the accused to accept such a beg- the manner in which the evidence is deliv- 
garly substitute as § 1886 offers ? If such ered as from the matter of it.^ 3 Cooley’s 
legislation is valid, then there is no bound- Bl. 373. 

ary and no limit imposed by the constitu- “Touching the same matter Starkie says, 
tion which may not be overridden and * In these, as in so many other cases, it is 
destroyed in the same way whenever the for the jury to estimate the degree of in- 
kgislature so wills it I have already fluence by which the testimony of a witness 
suggested the inestimable value to the is likely to be corrupted, and to determine 
accused of having the testimony of his whether, under all the circumstances, he 
witnesses delivered ore tenus at the time may be the witness of truth. In arriving 
and place of his trial. All the sages of at this conclusion, a consideration of the 
the law have so regarded it. Speaking on demeanor of the witness^ upon the trial, 
this subject Blackstone observes, * This and of the manner of giving his evidence, 
open examination of witnesses, vwa voce, both in chief and upon cross examination, 
in the presence of ail mankind, is much is oftentimes not less material than the 
more conducive to the clearing-up of truth testimony itself. An over-forward and 
than the private and secret examination hasty zeal on the part of the witness in 
taken down in writing before an officer or giving testimony which will benefit the 
his clerk, . . . where a witness may fre- partywhose witness he is; his exaggeration 
quently depose that in private which he of circumstances; his reluctance in giving 
will be ashamed to testify in a public and adverse evidence ; his slowness in answer- 
solemn tribunal. . . , Besides, the occar ing; his evasive replies; his affectation of 
sional questions of the judge, the jury, and not hearing or not understanding the ques- 
the counsel, propounded to the witness on tion, for the purpose of gaining time to 
a sudden, will sift out the truth much better consider the effect of his answer ; precipi- 
a formal set of interrogatories pre- tancy in answering, without waiting to hca* 
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b. Right to Day in Court, — Another of the constitutional rights 
•of every person is the right to a day in court, for no man can be 
^condemned without an opportunity to be heard in his own defence.^ 

c. Right to be confronted by Witnesses, — The right to be con- 
fronted by the witnesses against him is also a right accorded to 
all persons ; but the constitutional provision, that accused shall be 
.confronted with witnesses against him, does not apply to the proof 
of facts in their nature purely documentary, and which can only 
be proved by the original or an officially certified copy.® 

2 . Other Rights, — Among the rights of the accused which are 
not regarded as constitutional rights, are (i) a right to a copy of 
the indictment and a list of the grand jurors, {2) to be present 
at the trial, (3) to a severance, and (4) to compel election between 
counts. 

or to understand the nature of the ques- court to compel the attendance of wit* 
tion ; his inability to detail any circum- nesses, seems to follow, necessarily, from 
stances wherein, if his testimony were the right to examine those witnesses ; and 
untrue, he would be open to contradiction, whenever the right exists, it would be 
or his forwardness in minutely detailing reasonable that it should be accompanied 
those wheie he knows contradiction to be by means of rendering it effectual. . . . 
impossible ; an affectation of indifference, The genius and character of our laws and 
— are all to a greater or less extent obvious usages are fi iendly, — not to condemnation, 
marks of insincerity. On the other hand, at all events, but to a fair and impartial 
his promptness and frankness in answering trial } and they consequently allow to the 
<piestions without regard to consequences, accused the right of preparing the means 
and especially his unhesitating readiness to secure such a trial. . . . The Constitu- 
in stating all the circumstances attending tion and laws of the United States will 
the transaction, by which he opens a wide now be considered tor the purpose of as- 
field for contradiction if his testimony be certaining how they bear upon the question, 
false, are, as well as numerous others of a The sixth amendment to the Constitution 
similar nature, strong internal indications gives to the accused in all criminal prose* 
of his sincerity. The means thus afforded cutions a right to a speedy and public trial, 
by a viva voce examination, of judging of and to compulsory process for obtaining 
the credit due to witnesses, especially where witnesses in his favor. The right given by 
their statements conflict, are of incalculable this article must be deemed sacred by the 
advantage in the investigation of truth ; courts ; and the article should be so con- 
they not unfrequently supply the only true strued as to be something more than a 
test by which the real characters of the dead letter.” i Burr, Tr. 158, IJ9, 
witnesses can be appreciated.’ Starkie, Section 1886 is equally obnoxious to § I 
Ev. (9th ed.) 737, 730. of the fourteenth amendment to the Con- 

“Elsewhere the same learned author ob- stitution of the United States, which for- 
serves, ‘ As the depositions of dead or bids any State to deny to any person the 
absent witnesses axe, in point of law, of a equal protection of the laws. State v, 
secondary nature to the wVa testimony Berkley, 92 Mo, 41 j s. c., 10 West, Rep. 
of witnesses subjected to the ordeal of 67, 

cross-examination, so are they inferior and 1 , See Baltimore & O, R, R, v, Wag- 
weaker in point of force and effect: so ner, 43 Ohio St. 755 s, c,, I West. Rep. 
true is it that a witness will frequently de- 87. 

pose that in private which he would be 2. People v, Dow (Mich,), 7 West. Rep. 
ashamed to certify before a public tribunal. 897, 898. 

It is by the test of a public examination, Amendment to the United States Con* 
and by that alone, that the credit of a wit- stitution, requiring the accused to be cow- 
ness, both as to honesty and ability, can be fronted with the witnesses agains|: him, is 
thoroughly tried and appreciated. Nam not applicable to trials in State courts for 
minus ohsHtisse videturpudar inter paucos State offences. The similar provision in 
simedores is an ancient and a powerful the bill of rights of the State w New iTork 
observation in favor of oral testimony,’ is satisfied if the accused has been onee 
Starkie, 766.” confronted with, and had ommrtmiity fw 

Chief Justice Marshall says, " The right cross-examine, the witness. People w. Pen* 
M an accused person to the process of the hollow, 42 Hun (N. Y.), 
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a. To Copy of Indictment and List of ymors, — A copy of the 
indictment, together with the names of the grand jurors who com- 
posed the jury returning such bill, must be served upon the 
accused before he can be required to proceed to trialA But if 
the defendant proceed to trial without objection that a copy of the 
indictment and list of jurors was not served on him, the pre- 
sumption is conclusive that they were served.® But an accused 
whose case is fixed for the second week of the term, has not the 
right to require service of the list of jurors drawn for the third 
week of the term and objection that the indictment and list of 
jurors was not served on defendant should be taken before trial.*^ 
k Right to be pres e^it at Trial — The defendant has a right to 
be present at the trial,® unless he forfeits such right by miscon- 
-duct, and his removal from the court-room is a necessity ; ® 
although a plea of not guilty may, in some States, be properly 
•entered by defendant’s counsel in his absence.*^ 

The defendant must be present when evidence is given against 
him.® Thus, it is held that, examining the jurors when the accused 
was not personally present, is not a mere irregularity, not review- 
able unless some actual prejudice to defendant is made to appear, 

1« ItismuiecessaryfortlieBeoordtoshow each and every material step taken during 
that a copy of the indictment and list of the trial, up to the time when the verdict 
jurors was served as required by the statute, is to be received, when the particular steps 
Compliance with the statute will be pre- mentioned in the statute, of receiving and 
sumed. Patterson v. State, 48 N. J. L. entering the verdict, may be taken in his 
.1(19 Vr.) 381; s. c., 3 Cent. Rep. 486; Ke absence, if the same is wilful and voluntary. 
Esmond (D. C.), 3 Cent. Rep. 520. Impanelling and examining the jury is a 

Texas Practice. — Article 017 of the Code material, substantive, and important step 
•of Criminal Procedure requires no more “during the trial,” within the meaning of 
than that the names of all the jurors sum- this section. For every purpose involved 
inoned under the special venire shall be in the requirement of defendant’s presence, 
•served upon the defendant more than one where the indictment is for a felony, the 
^day before the case is called for trial. The trial commences at least when the work of 
provisions of the said article are not sub- impanelling a jury begins. State z/. Crocket 
verted by the mere fact that the certified (Mo.), 6 West. Rep. 651. 
copy served on the defendant contained Viewing Premises without Defendant. — 

V other names which were erased. Murray Power of the court in a criminal action to 
w. State, 21 Tex. App. 466. allow a jury to view the premises, — Code 

2 . Pattersonz^. State, 48 N. J.L. (19 Vr.) Crim. Proc. secs. 411, 412. It cannot be 

381 ; s. c., 3 Cent. Rep. 486. done in the absence of the defendant and 

Hissouri Practice. — The names of per- his counsel. People v. Palmer, 43 Hun 
sous summoned under a special venire for (N. Y.), 397 j People v, Lowrey, 70 Cal 193, 
a case tried in the criminal court of the city 6. But see infra^ “ Waiver of Rights,”^ 
of St. Louis need not be furnished by the The Bight of the Accused to he heard in 
jury commissioned. State v, Hayes, 88 Person, however, applies only to the 
jVio. 344; s. c., 2 West. Rep, no. prisi court. Tooke v* State (Tex. App.), 

3 . State V. Pierre, 38 La. An. 91. Jan. 1887. 

4 . R€ Esmond (D. C.), 3 Cent, Rep. 520. V. State w, Jones, 70 Iowa, 505. 

5. It is not essential that accused should 8. Shular v. State, 105 Ind. 289; s. c., 5 

be present at the filing and trial of motions West. Rep. 801. 

and pleas not involving the question of Objection not made on Trial is waived.— ■ 
guilt or innocence on the merits. State v. In Boggs w. State, 8 Ind. 463, it was held 
-Gonsoulin, 38 La. An. 459. that an objection that a deposition was 

Missouri Practice. — In all cases of fel- taken without the consent of the accused 
nony, Missouri Revised Statutes, sec. 1891, was waived by a failure to make it in the 
makes it necessary that the defendant trial court, Shular v* State, 105 Ind- 289; 
ishould be personally present in court at s. c., 5 West, Rep. 801. 
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but, on the contrary, is a breach and infringement of the statute 
requiring the accused to be personally present at this step during 
the trial, and prejudice under such circumstances is presumed.^ 

c. Right to a Severance. — Severance upon the request of any 
one of several defendants jointly indicted is a matter of right when 
the application therefor has been made in conformity with the 
statutes.^ And when a defendant has been denied the benefit of 
certain testimony by reason of a refusal of the trial judge to grant 
a severance, and it can be seen that probable injustice has been 
done the defendant by depriving him of the said testimony, a new 
trial will be granted.® 

The court may expressly suggest separate trials, and defendants 
may demand a separate trial but after having elected to be 
tried jointly, and after evidence has been heard on the trial, it 
is then too late for either of the defendants to demand a sever- 
ance, and to insist upon the right to be tried severally.® 

A prisoner may be ordered by the court to be tried separately 
from others indicted with him.® 

d. Right to compel Election between Cotmts. — Separate offences 
of the same nature, charged in separate counts, may be included 
in the same indictment;*^ and several indictments preferred at 
different times, but alleging the same facts in different forms, 
will be treated as separate counts of one indictment.® But a felony 
and a misdemeanor, growing out of the same transaction, cannot 
be charged in separate counts in the same indictment.® 

Where all the counts in an information are manifestly based 
upon one and the same transaction, it will be assumed that it was 
the intention to charge but one offence.^® 

1 . Stately. Crocket (Mo.), 6 West. 651. upon for a conviction. Clark r>. State, 47 

Bight of Accused to argue by Couusol N. J. L. (iS Vr.) 556; s. c., 4 Cent. Rep. 

before the Jury both upon the law and the 806. 

fact, see this title, infra, XVII. “ Argu- 8, State v. Brown, 95 N. C. 685. 
ment of Counsel.” 9 . Burk v. State, 2 f larr, k J. ( Md.) 426^ 

2 . Willey v. State, 22 Tex. App. 408. Hays v. People, i Hill (N. Y.), 353; Com- 

8, Watson 2^. State, 16 Lea (Term.), 604. monwealth v. Thompson, it 6 Mass, 348; 

4 , Shular v. State, 105 Ind, 289; s. c., 2 Stevens w. State (Md,), 5 Cent. Rep. $m. 

West. Rep. 801. , 10 . State v. Glidden, 55 Conn. 46; s. c.* 

6. Trowbridge v. State, 74 Ga. 431. 3 New Eng. Rep. 849. 

New York Practice, -—Under New York Thus, where defendant was arraigned 
Code Crim. Prac. sec, 462, a prisoner may upon an information containing tnrer 
be ordered by the court to be tried sepa- counts, the first charging murder of a 
lately from others indicted with mm. female, and the second alleging female 
People 2^, Clark, 102 N. Y. 7355 s. c., 3 quick with child, and no objection waa 
Cent. Rep, 8or. taken to the form of the information, upon 

6. People V. Clark, 103 N. Y, 735; s. c, the trial of the information the people cau- 

3 Cent. Rep. 8oi. not be compelled to elect upon which o£ 

7 . State V. Frazier (Me.), 3 New Eng. the counts they would rely. People P. Mo- 

Rep. 629. Dowell (Mich.), $ West. Rep. 777. 

Where the defendant has been acquitted In this case the court said, ** Before im- 
under a certain count in an indictment, it panelling the jury for the trial, respondents- 
cannot be urged as error that the trial court counsel asked, that the people foe compelled 
refused to compel the prosecution to elect to elect upon which of the counts they 
ass to which of the several transactions set should rely. The court declined to grant 
out in that count the State would rely the request, and respondent «|«5epted. We 
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Where an indictment contains two counts, one for larceny, and 
one for receiving stolen goods, which relate to the same transac- 
tion, the prosecution will not be required to elect on which count 
a conviction will be asked.^ But where an indictment consists of 
two counts, each of which is sufficient as an indictment for simple 
larceny, the defendant cannot require the State to elect and try 
him on one count only, unless it appears that the counts charge 
separate and distinct offences.*® 

Where counts are for different felonies connected with one 
transaction, or where one felony is set out in various ways in the 
different counts to meet the varying forms of proof, no election 
of counts will, in ordinary circumstances, be required.^ And 
where a party is indicted for a given offence, he is bound by law 
to take notice of whatever offence he may be convicted of there- 
under, as the law governing the subject-matter and practice then 
stands.^ 

e. Waiver of Rights. — A defendant cannot, without express 
statutory authority, waive his right to a trial by jury on a plea of 
not guilty.® However, if a defendant elects to take depositions 

think the ruling was right under the de- Lockwood, 43 Wis. 4035 Bond w. State, 
cisions of this court.” Stuart 2^. People, 42 17 Ark. 290; People v. Smith, 9 Mich. 
Mich. 257 5 People v. Sweeney, 55 Mich, 193 ; League v. State, 36 Md. 259. See 
586; People V. Sessions, 58 Mich. 594? State z/. Mansfield, 41 Mo. 470 ; Coopers^, 
People V. Annis, 13 Mich. 511; Turner v. State, 21 Ark. 228; State v. Kaufman, 20 
People, 33 Mich. 363; People McKinney, Alb. L. J. 291. See also Cooley, Const 
10 Mich. 54. See also Jennings v. Com- 319. 

monwealth, 34 Mass. (17 Pick ) 80; United tn. California. — The point that the de- 
States V. Furlong, 18 U. S. (5 Wheat.) 184 ; fendant could not, by pleading guilty, waive 
bk. 5, L. ed. 64; i Arch. Cr. Pr. 292, 295; a trial by jury, is answered adversely to 
Commonwealth Hawkins, 69 Mass. (3 him by the decision in People v Noll, 20 
Cray) 464; People v. McDowell (Mich,), Cal. 164. 

5 West Rep. 777. In Indiana. — A party in a criminal ac- 

Cohabiting with more than one Woman tion may waive his constitutional rights, 
within the meaning of the Act of March Shularz^. State, X05 Ind. 289; s. c., 2 West. 
22, 1882, is a single continuous offence sub- R^. 805, 

ject to but one indictment or prosecution In Texas. — Under Code Crim. Proc. 
lor all the time prior to such indictment or art. 535, defendant has a right to waive a 
prosecution. £x parte Snow, 120 U. S. jury, and enter a plea of guilty. Moore v. 
274; bk. 30, L. ed. 658. State, 22 Tex. App. 117. 

1 . Andrews v. People, 117 111 . 195 ; s. c., Waiver of Trial by Jury. — Where one 

4 West. Rep. 139. accused in a criminal case of felony waives 

2 . State V. Halida, 28 W, Va. 499. a tilal by jury, and is tried by consent by 
8. Andrews 2/. People, 1x7 111 . 195; s.c., the court, and, upon a finding of guilty on 

4 West Rep. 139, X4r. such trial, is sentenced, and undergoes the 

Texas Doctrine. — When several counts punishment, such conviction, even If erro- 
in the same indictment are substantially neous, is not a nullity, and cannot be col- 
for the same offence, and are introduced for laterally questioned, Kelley v. People, 115 
the purpose of meeting the evidence as it 111 . 583; s. c., 3 West. Rep. 45. 
may transpire, the State will not be re- Waiver of Eight to be present at Trial, 
quired to elect on which it will rely. It has been heid in Ohio and Indian^ that 
Green v. State, 21 Tex. App. 64. the presence of the accused at his trial for 

4 . State V. Burk, 89 Mo. 6^; s. c., 6 a felony is a personal right which he may 
West. Rep. 669. waive ; an<^ if he voluntarily absents him- 

6. State V. Maine, 27 Conn, 281 ; Hill self, the trial may proceed, and verdict be 
V. People, 16 Mich. 351 ; Neales v. State, rendered in his absence. Fight v. State, 
10 Mo. 4^; Wilson v State, 16 Ark. 601 ; 7 Ohio (pt i), 180 ; McCorkle State, 14 
Dillingham w. State, 5 Ohio St. 2831 Wil- Ind. 39; s. c., 16 Ind. 537. 

Hams V. State, 12 Ohio St. 622 ; State v. But the contrary is the prevalent rme,. 
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under the statute, he concedes to the State a like privilege, thus 
waiving his constitutional privilege.^ 

yr. caiangeof Venne. — When a fair and impartial trial cannot 
be had in the county where the venue is laid, the court will, upon 
an affidavit stating that fact, permit a suggestion to be entered on 
the record, so that the trial may be had in an adjacent county,* 
The application for a change of venue is addressed to the sound 
discretion of the court,® the exercise of which must be reason- 

State V. Hurlburt, i Root (Conn.), 90; Veatch v. State, 6 Ind. 291; Morris v. 
People V. Perkins, i Wend. (N. Y.) 91; State, i Blackf. (Ind.) 37; United States 
Prine v. Commonwealth, 6 Harris (Pa.), v. Perez, 22 U. S. (9 Wheat.) 579; bk.6, L. 
103; State V. Hughes, 2 Ala. 102; Cole ed. 165; State v, Davis, 00 N. C. 384; 
V. State, 5 Eng. (Ark.) 318; Clark v. State, Conn v. Arnold, 6 Cr. L. Mag. 61 ; Lcsslie 

4 Humph. (Tenn.) 254; Nomaque v. Peo- ». State, 18 Ohio St. 390; Livingston v. 
pie, Breese ( 111 .), 109 ; People v. Kohler, Commonwealth, 14 Gratt. (Va.) 593 ; 

5 Cal. 72. United States v, Harding, 1 Wall, Jr. C, 

It is now provided by statute, in Ohio, C. 127 ; State v, McCord, 3 Kan. 232 ; 

that if the defendant escapes or forfeits his s. c., 13 Am. Rep. 469.^ 
recognizance after the jury are sworn, the 2 . See Roscoe's Cr. Ev. 260. 

trial shall proceed and the verdict be re- 3 . People v. Perdue, 49 Cal. 425, 427 ; 

ceived and recorded. If the trial is for People Mahoney, 18 Cal. 186; I^eople 
misdemeanor, the sentence shall also be «/. Fisher, 6 Cal, 155; Dronbcrger State 
pronounced in his absence; but if for (Ind.), ii West. Rep, 106; People v. 
felony, the case shall be continued until Congleton, 44 Cal. 95 ; Sloan v. Smith, 3 
the convict appears in court or is retaken. Cal. 410; Spittorff v. State, joS Ind. 171 ; 
74 Ohio L. 350. The ICentucky Criminal s. c.,6 West. Rep, 307; Mai tin State, 21 
Code, § 183, has the same provision as to Tex. App. i ; People v* Yoakum, 53 Cal. 
the trial of felonies, except that in such 567; Williams?/. State, 48 Ala. 85; I'aylor 
case it is at the option of the prosecuting v. State, 48 Ala. 180; McPherson v. State, 
attorney whether the trial shall proceed or 29 Ark. 225 ; Brinkley?'. State, 54 Ga. 371 ; 
not The statute of Indiana provides that People v. Harris, 4 Denio (K. Y.), 150; 
no person, prosecuted for an offence pun- People?/. Webb, i Hill (N, Y.), 179; Manly 
ashable by death or imprisonment, shall be v. State, 52 Ind. 215 ; Bissot v. State, 53 Ind. 
tried unless personally present during the 40S; State ?/. Spurbeck, 44 Iowa, 667; State 
trial. Act of 1852,10 Rev. Stat. (1876), ?/. O’Rourke, $5 Mo. 440 j State ?». Lawther, 
pp. 397, 398. The Illinois statute leaves 65 Mo. 454; State v, Bohan, 15 Kan. 407; 
the rule as at common law. In Iowa and State v. Adams, 20 Kan. 31 1; State v. 
Michigan, the statute provides that no per- Coleman, 8 S. C. 237 ; AuschickvS «/. State, 
son indicted for felony shall be tried unless 45 Tex. 148 ; Martin ?». State, 35 Wis. 294; 
personally present. Harris, Cr. L, (Force’s State Rowan, 35 Wis. 303, 

•ed.) 301. In Alabama. — An application for a 

1 . Shular v. State, 105 Ind. 289 j s. a, 5 change of venue, in a criminal case, is re- 
West Rep. 801^ quired to be made *‘as early as practicable 

This doctrine is firmly supported by the before the trial.” Code, sec. 49U. And it 
authorities. In addition to those cited in comes too late when made after several 
that case may be cited the following : Wil- postponements of the case, after an appli- 
liams V. State, 61 Wis, 281 ; Wills v. State, cation for a continuance has been over* 
*73 Ala, 362 ; State v. Wagner, 78 Mo. 644; ruled, after the witnesses have been sworn 
Hancock v. State, 14 Tex. App. 392, and put under the rule, and after the soli- 
✓^"“striking illustration of the doctrine citor has expressed himself satisfied with the 
'that a defendant in a criminal case may jury. Shackleford %k State, 79 Ala. 26. 
waive a constitutional right, is supplied by lui California, — The only provisions of 
those cases which hold that, where an ac- law for the removal of the place of trial ^ 
*<cused takes a new trial under a statute, he a criminal action are contained in the Penal 
waives his ri^ht to insist upon the consti- Code, commencing with sec. 1033; and the 
tutional provision prohibiting a citizen from only ground is, that a fair and impartial 
being put in jeopardy twice for the same jury cannot be obtained in the county, 
offence* It would seem that if a party Where the court transferred the case to 
takes a new trial in a criminal case, he another county on the ground of disqwallCrt 
takes it on the terms prescribed by the cation of the judge, it exceeded juriidio* 
statute, and consents to^ be placed in the tion. Bias or prejudice of the ptfeadding 
isame position as if no trial had been had. judge is no legal ground. Peoide v* Shuler^ 
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able,^ to be disposed of in furtherance of justice;^ and the order 
of removal will not be disturbed except in case of gross abuse a£ 
discretion.® 

28 C^l, 495 J People «'* Williams, 24 Cal. drawal of his application. State v. Hayes, 
31 ; People v. Mahoney, 18 Cal. 185; Me- 88 Mo. 344; s. c., 4 West. Rep. 666, 

Cauley v, Weller, 12 Cal. 523. In New York — By sec. 344 of the Code 

That the judge previously in the same of Criminal Procedure, and those which fol- 
case made an erroneous ruling, is no evi- low, a prisoner may apply for a removal of 
dence of the existence of bias and prejudice, his case; but, if denied, a second applica- 
People V, Williams, 24 Cal.^ 31, ^ tion is punishable as a contempt and also 

In Indiana. — The granting or refusing a misdemeanor. People ex reU Munsell v, 
an application for a change of venue from Court of Oyer & Terminer, loi N, Y. 245; 
the county, under an indictment for larceny, s. c., i Cent. Rep. 812. 
is within the discretion of the court. Spit- In Pennsylvania. — The Supreme Court 
torif V, State, 108 Ind. 17 1 ; s. c., 6 West has power to remove by writ of certiorari 
Rep. 307, ^ into that court, a criminal cause pending 

In a prosecution for maintaining a public in a county court of quarter sessions, be- 
nuisance, a motion for a change of venue fore trial, and to order a trial in another 
from the county, on account of the bias and county. Commonwealth v. Ralph, in Pa. 
prejudice of the citizens, is addressed to St. 3^ ; s. c., i Cent, Rep. 663. 
the discretion of the court. Dronberger v. In Texas. — The granting or refusing an 
State (Ind.), ri West. Rep. 106. application for a change of venue from the 

On change of venue, the county from county is within the discretion of the court, 
which the change is made is liable for the Martin v. State, 21 Tex. App. i. 
payment of the attorney appointed to de- Article 583 of the Code of Crim. Proc. 
fend the poor prisoner. Montgomery Co. provides two modes in which the applica- 
•s/. Courtney (Ind.), 2 West. Rep. 657, tion of an accused for a change of venue 
In Iowa. — An application for a change may be contested. The first is by filing 
of venue on the ground of prejudice in the the affidavit of a credible person attack- 
county is addressed to the sound discretion ing the credibility of the compurgators, 
of the court. State v. Perigo, 70 Iowa, 657. The second is by filing the affidavit of a 
InKentucky.-— When the evidence shows credible person attacking the means of 
that there are reasonable grounds to be- knowledge possessed by the compurgators, 
lieve that the defendant cannot have a fair Smith z/. State, 21 Tex. App. 277. 
trial in the county where the offence was Whether or not the controverting affiant 
committed, it is the duty of the court to is himself a credible person, is an issue to 
^rant such change. Johnson v. Common- be tried and determined by the trial judge, 
wealth, 82 Ky. 1 16. His credibility cannot be impugned merely 

The adoption of the amendment of upon the ground that he was the physician 
April I, r88o, makes it no less the duty of who attended the deceased in his last ill- 
the court now as before its adoption, to ness, and was a witness for the State in the 
grant the order. Johnson v. Common- prosecution of the accused for the murder 
wealth, 82 Ky. Ii6. of the deceased. Smith v. State, 21 Tex. 

In Missoim. — A presiding judge duly App. 277. 
elected and qualified under Rev. Stat. 1879, filing by the^ State of a sufficient 

§§ 1106, 1107, in the absence of the regular controverting affidavit raises, upon the ap- 
judge, is a judge within the meaning of plication for the change of venue, an issue 
I 1878 of the statute, and equally incom- of tact as to the truth of the grounds set 
patent as the regular judge of said court up in the application; and evidence pro 
to proceed to hear and try a criminal cause, and con the application, in addition to the 
when the affidavit as to prejudice of the testimony of the compurgators and the con- 
judge has been made in compliance with troverting affiants, is admissible upon the 
-the requirements of said section. State v. issue thus raised, the burden of proof rest- 
Shipman (Mo.), 12 West. Rep. no. ing upon the applicant. That the trial 

• The statute confers no authority to award court imposed that burden upon the State, 
a change of venue to another circuit, where was an error of which the^ defendant can- 
the ground of the application is the preju- not be heard to complain, Herson w. 
-dice of the inhabitants of the county in State, 21 Tex, App. 14. 
which the cause is pending. State o, Ga- 1 . People p* Yoakum, 53 Cal, 567 ; Peo- 
briel, 88 Mo. 631 ; s. c., 5 West. Rep. 340. pie v, Mahoney, 18 Cal. 186. 

Where an application for change of people Congleton, 44 Cal. 95? Peo- 

venue, under Rev. Stat. 1879, sec. 1881, has pie Fisher, 6 Cal. I 5 S* , ^ 

been granted, the defendant has no power 8. People Fisher, 6 Cai» ISS 5 
Xo divest the court of jurisdiction by with- Mahoney, i8 Cal, 180, 
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The finding of the court on an issue under an application for a 
change of venue is conclusive, unless it appears that palpable 
injustice has been done, or there has been an abuse of judicial 
discretion ^ m refusing the application.® 

The venue may be changed as to one of several defendants.®* 
And the application for a change of venue may be made by one 
of two jointly indicted without the presence of the other.^ 

The circuit court may certify an indictment to the county 
court, but not after arraignment and plea.® And when a change 
of venue in a criminal case is awarded, a failure of the court to 
make an order that the body of the defendant be removed does 
not deprive the court of the power thereafter to make it It can 
be made at a subsequent term.® 

1 . State V, Hunt, 91 Mo. 490; s. c., 7 of motions, although he mubt be present on 
West. Rep. 625. the trial. There are authorities supporting 

% State V. Guy, 69 Mo. 431; State v. this doctrine, among them, State?', jef coat, 
Whitton, 68 Mo. 91 j State v. Wilson, 85 20 S. C. 3S3; State v. Fahey, 35 La. An. 
Mo. 134; State?/. Hunt, 91 Mo. 490; s. c., 9; State ?/. Clark, 32 La. An. 560; State 
7 West. Rep. 625, v, Harris, 34 La. An. I3i ; Shular v, State^ 

8. State V, Wetherford, 25 Mo. 439; 105 Ind. 289; s. c., 2 West. Rep. 801. 
State?/. Martin, 2 Ired. (N. C.) loi; State 4 . Shular v. State, 105 Iiul. 289; b. c.,. 
«/, Carothers, i Greene (la,), 464. 2 West. Rep. 8or. 

One of two defendants jointly indicted 6. Fanning v. People, 10 111 . App. 70. 

has a right to apply for a change of venue; 6. State v. Gleason, 88 Mo. 582 ; b. c.,. 

and the effect of granting the order is to 5 West. Rep. 407. 
sever the defences, leaving the defendant Where the venue in a criminal case 
who does not apply for a change to be tried changed at the request and upon the appli- 
in the court where the indictment was cation of the defendant, and the record and 
found, and carrying the trial of the other papers transmitted at his request, it was 
defendant to the court to which the cause the duty of the defendant, before the trial 
was ordered upon his application. State v, began, to point out any defects in the 
Carothers, i Greene (la.), 464; State v. records or certificates of the clerk. Such 
Martin, 3 Ired- (N. C.) L. loi ; State v. an objection made for the first lime upon 
Wetherford, 35 Mo. 439; Hunter v, Peo- appeal is too late under Rev. Stat. chap, 
pie, I Scam. ( 111 .) 453; John v. State, 2 140, § 35. Tucker ?•. People (III.), n 
Ala. 290,* I Bish. Cr. L. § 75; Whart. Cr. West. Rep. 765. 

PU& Pr, (8th ed.) 602; Shular v. State, The court say, ** Under such circum- 
los Ind. 2S9; s. c„ 2 West. Rep. 801. stances can he now be heard to complain 
In Brown v. State, 18 Ohio St. 496, it that the Circuit Court of Livingston County 
was held that a change of venue upon the had no right to proceed ith the trial of 
application of one of several defendants the cause i* We think § 35 of chapter 146, 
was proper, and that it operated as a sev- supra, furnishes the answer. That section 
erance. The court there said, “It seems is as follows: *AU questions concerning 
quite clear to us that a motion by one of the regularity of proceedings in obtaining 
two persons jointly indicted for a change changes of venue, and the right of the 
of venue necessarily involves and includes court to which the change is made, to try 
a motion for a separate^ trial, and that the the cause and execute the judgment, shall 
granting of such motion necessarily in- be considered as waived after trial and 
volves and includes the granting of a verdict.**' 

separate trial also.** See Snular v. State, “ In Gardner ?/. People, 4 111 . 83, where 
103 Ind, 289 ; s, c , 2 West. Rep. 801. a change of venue had been taken trom the 
The defendant need not be present when Circuit Court of Scott to the Circuit Court 
an application for a change of venue is of Morgan County, after a conviction on 
made in his own behalf. State v. Elkins, writ of error, it was objected, as here, that 
63 Mo. 159; Hopkins v. State, 10 Lea the Circuit Court of Morgan County had 
(Tenn.), 204; Rothschild v. State, 7 Tex. no right to try the prisoner, because the 
App. 519. ^ ^ record of the proceedings In Scott Cbunly 

k. harmony with the decision was not properly certiied by the clerk, aa 

m Epps 2/. State, 102 Ind, 539, that a de- required by the statute. In deciding the 
fendant need not be present at the hearing point raised, it is there sal4 oo}ectldn 
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The granting of time to file counter-affidavits is in the discretion, 
of the court. ^ 

VTT Trial Jury. — Every person accused of the commission of a 
crime, and indicted therefor, is entitled to a fair trial* by an impartial ^ 


1 . Pierson v, McCahill, 22 Cal. 131. 

2 . Eight of Trial by Jury. — When a 
person is charged with any offence (except 
assault) for which he is liable on summary 
conviction to imprisonment for more than 
three months, he may, before the charge is 
gone into, claim to be tried by a jury ; and 
thereupon the case will be treated as a.n 
indictable offence. Before the chaige is 
gone into, he should be informed of his 
right of trial by jury, and asked if he 
desires such a trial. And in the case of a 
child, similar information must be given to 
the child’s parent or guardian, if present ; 
and such parent or guardian has the right 
of claiming trial by jury. Harris, Cr. L. 
481. 

3 . As to the necessary qualifications of a 

juror, see Byrd v. State, i How. (Miss.) 
163; Quinn v. State, 35 Ind. 489; Bish. 
Cr. § 243 j Curtis v. State, 6 Cold. (Tenn.) 
9; Lindleyz'. State, n Tex. App. 2851 20 
Am. L. Reg. 43 ®. 497 - _ 

Impressions as to 0 uilt or Iimoceiice : Ef- 
fect 021 Quall&oatiozi.— Although a juror 
had an impression as to the guilt or inno- 
cence of the prisoner, yet if he testified 
that he would be governed by the evidence, 
and his previous impression would not 
influence his verdict, and that he believed 
he could render an impartial verdict accord- 
ing to the evidence, and that he would give 
the prisoner the benefit of every reasonable 
doubt, and acquit him if such doubt existed, 
he is a competent juror. People v, Clark, 
103 N. y. 735; s- c., 3 Cent. Rep. 8or. 

Opinion formed or expressed : Effect on 
Qnsdification. — A person who has formed 
and expressed an opinion as to the guilt or 
innocence of the accused, which it would 
require evidence to remove, is a competent 
juror if he testifies that he can nevertheless 
render an impartial verdict on the evidence. 
People Buddensiek, 103 N. Y. 487 ; s.c., 
4 Cent. Rep. 787. 

The court say, “ The challenge was upon 
the ground of actual bias existing in the 
minds of those proposed jurors; but each 
also testified in substance that he could, 
nevertheless, go into the jury-box, and 
render an impartial verdict upon the evi- 
dence submitted from the witness-stand, 
without being influenced by the opinion or 
impression derived or formed from what 
he had read. There remained, therefore, 
no sufiicient ground of challenge or reason 
why the trial court could not, in the exer- 
cise of a sound discretion, determine that 
these several persons could try the issue 


impartially and without prejudice to the 
substantial rights of the party challenging. 
They were, therefore, competent within the 
letter of the Code of Criminal Procedure 
relating to such questions, and the defend- 
ant’s objections were properly overruled.*^ 
People V, Otto, 10 1 N. Y. ^0; s* c., 2 
Cent Rep. 899; People v. Ciowley, 102 
N. Y. 234 ; s. c., 2 Cent. Rep. 896 ; People 
V, Carpenter, 102 N. Y. 238; s. c., 3 Cent, 
Rep. 179. 

An expressed opinion, founded on re- 
ports in newspapers of evidence given at a 
preliminary examination of a respondent, 
does not disqualify a juror, when his opin- 
ion was dependent upon the correctness of 
the reports. To disqualify, there must be 
an abiding bias in the mind, based upon 
the substantial facts in the case, in the 
existence of which the juror believes. State 
2/. Meyer, 58 Vt. 457; s. c., 2 New Eng. 
R^. 209. 

The question of the comfjetency of a 
juror, under his statements, is left, in a 
measure, to the sound discretion of the 
trial judge, which will not be reviewed 
unless facts show that it was abused. 
Moore, Cr. L. § 308 j Bradford State, i c 
Ind. 347; Fahnestock v. State, 23 Inch 
231-237 ; Elliott State, 73 Ind. 10; Stout 
V, State, 90 Ind. 1 ; Stephenson v» State, 
no Ind. 358; s. c., 9 West Rep. 228. 
Thus, where a juror answered upon his 
voir dire that, notwithstanding his consci- 
entious scruples upon the subject of capi- 
tal punishment, and his conviction that the 
law providing for the infliction of such 
punishment is unjust and wrong, he could 
yet render a verdict enforcing the law, the 
exclusion of the juror by the court will not 
furnish ground for the reversal of the judg- 
ment: the record showing nothing to the 
contrary, the appellate court should pre- 
sume that the juror called in the place of 
the excluded juror was impartial and in 
every way competent. Stephenson v. S tate, 
no Ind. 358 ; s. c., 9 West. Rep. 228. In 
People V. Otto, loi N. Y, 690; s. c,, 2 Cent. 
Rep. 899, the court say, ** It was apparent 
that he (the juror challenged) had no preju- 
dice against the prisoner, and his mind was 
free to receive the evidence, and decide 
upon it fairly and impartially. He was, 
therefore, qualified to sit.** People v. Otto, 
loi N. Y. 690 j s. c., 2 Cent. Rep. 899. 

Bias; When disqualifies.— In State v. 
Meaker, 54 Vt. H2, y., in delivering 

the opinion of the court, says that the 
opinion, in order to disqualify the juror. 
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jury^ of his countrymen. This jury, where not otherwise 

** must be an abiding bias of the mind, as well as that class of persons, who, hav- 
based upon the substantial facts in the case ing no stake in the community, are most 
in the existence of which he believes.” easilv liable to be bribed or suborned. 20 
State V. Meyei, 58 Vt. 457; s. c., 2 New Am/L. Rep. 436. 

Eng. Rep. 209. The Commoa-Law Doctrine. — In the very 

Opinion as 10 the Defence of Insanity. — earliest history of trial by jury, it appears 
A juror is not disqualified because ot his that juries were composed of freeholders : 
aversion to a “bogus plea of insanity.” an instance of this is found in the ancient 
State 2/. Burns, 85 Mo. 47 ; State v, Baber, tieaty between Alfred the Great and Guth- 
74 Mo. 292; State v, Pagels, 92 Mo. 300; ram, where the practice on trial by com- 
s. c., 10 West. Rep. 28$. purgators (the trial by jury of that period) 

1 . As to juries generally, competency, is brought out, and where it appears that 
methods of selection, formation, etc., see the accused, together with eleven free- 
this work, title “ Turies.” holders, was required to make oath of not 

Freehold dualifi-cation of Jurors. — It has guilty. Anglo-Saxon Laws, p. 155 ; Proffat 
been said that, “The doctrine that the on Jury Tiial, sect. 12. 
jurors must be freeholders is found in, and In speaking of the court of the hundred^ 
running through, the common law of Eng- in the time of Alfred, Hume says* “Their 
land from the very earliest times, and has method of decision deserves to be noted 
in that country been aided by a series of as being the origin of juries, an institution 
statutes on the subject from the time of admirable in itself, etc. Twelve freeholders 
Henry V. down to that of George II. It were chosen, who, having sworn, together 
was a doctrine sacredly maintained likewise with the hundreder, or presiding magistrate 
in the Bill of Rights of 1688, under which of that division, to administer impartial 
William and Mary ascended the English justice, proceeded to the examination of 
throne. It was a doctrine brought by our that cause, which was substituted to their 
ancestors to the American colonies, where jurisdiction.” “ The next superior court to 
it uniformly prevailed; and when the Decla- that of the hundred was the county court,, 
ration of Independence of 1776 *was sub- and consisted of the freeholders of the 
mitted to a candid world * by the thirteen county, who possessed an equal vote in 
original States, charging that the ‘king of the decision of causes.” i Hume’s Hist. 
Great Britain had given his assent to acts Eng. (ed. 1854) ch. 2, p. 72. 
of pretended legislation (among others) In the Year Book of 3 Hen. IV. p. 4, is 
for depriving us, in many cases, of the found the following report : That a juror 
benefits of trial by jury, the freehold quali- was challenged because he did not have suf- 
fication was a distinguished feature of that ficiency of freehold, and then at the prayers 
system, then justly held in such esteem by of the triers, he was sworn to say what his 
the American people.” freehold was worth per annum, and he said 

It was the early law of Virginia, from five shillings, and then the triers were 
whence were derived the early laws of charged (to answer) if he spoke truly, which 
many States; it was the law of the North- then was sufficient, and he (the juror) was 
west Territory, whose inhabitants were guar- sworn in chief thereupon. Another juror 
anteed forever “the benefits of the trial was challenged by defendant because he 
by jury, and of judicial proceedings accord- was not of suiBSicient freehold, and Read 
ing to the course of the common law.” asked that this challenge should be tried 
See ordinance of 17S7. by those who were sworn, who were of the 

It was the law of most of the Territories same county as the juror who was chal- 
at the time of the adoption of nearly all our lenged, and not by those of a different 
different State constitutions, which declare county, because these could not have knowl- 
that “the right of trial by jury shall remain edge of his freehold ; and yet the challenge 
inviolate;” and this has been generally con- was tried by those who were (already) 
strued as meaning a preservation of that sworn mtod mta. Year Book, 4 Hen. IV. 
mode of trial, as it was understood to exist p. 1. 

at the time of the adoption of the Consti- In a case where one W. De K. brought 
tution. See Ross v, Irving, 14 ID- 171 ; a writ of formedon, and in the formedon 
Norval v. Rice, 2 Wis. 22 ; Proffatt on aforesaid a juror was challenged for non- 
jury Trial, sect. 84. sufficiency of freehold, and the triers sav 

It is admitted, on all hands, that this that a certain one was seised of certain 
ought to be the law, because of the fact land for the term of his life, reversion ti> 
that it is a rule tending to the elevation the wife of him challenged ; and this one 
and preservation of trial by jury; and also (the life tenant) leased his estate to the 
because it is one which forever eliminates man and wife, they paying certain rent ; 
the “professional juror” from the system, and there was an entry for default of pay- 
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ment; the challenge was allowed. Vear sufSciency of freehold, and by examination 
Book, 7 Hen. IV. p. i. of the juror it appeared that he had free- 

In Keilwey’s Cases, temp. Henry VII. hold of the value only of fifteen shillings 
P*46, we read, Yaxley showed that at the per annum, yet it was ruled by the court 
last term the defendant in trespass justified that he had sufficient to pass on that jury ; 
damage done, etc., where he had feoffees for at the common Uw if a juror had any 
to his use, and the demurrer was sustained ; freehold it was sufficient. But by the ^ z 
and it seems that the plea is good, for not- Henry V. c. 3, he ought to have forty shil- 
withstanding his feoffment, yet the land lings per annum, and by 27 Eliz. 6, he 
is his own land, and he would be impan- ought to have forty-one per annum, where 
elled (as juror) the same as he who had the damages exceeded forty marks. But 
the land in possession, as it was at the the statutes speak only between party and 
common law. If a juror had but a frac- party, which extends not to the Queen, 
tion of land he would be sworn ; and then wherefore the juror was sworn. But it was 
comes the statute of 2 Hen. V. c. 3, and ruled that he ought to have some freehold, 
advanced the common law, and commanded and, therefore, one who had not anyfree- 
that a juror who should pass upon the hold was there challenged and withdrawn,” 
death of a man, in an action real or action In “ Be Laudibus Legum by Sir 

personal, where the damages amount to John Fortescue, Lord Chief Justice and 
forty marks, ought to expend forty shillings Lord Chancellor in the reign of Henry VI., 
per year, and they construe (it to) the a work which fills the same authoritative 
tenant at sufferance by equity, for that is in place in English law of the fifteenth cen- 
the intention of the framers of the statute; tury which the Institutes of Coke and the 
it being the common law at this day in a Commentaries of Blackstone occupy in 
personal action under forty marks, that it subsequent periods, is found the common- 
is enough if he (the juror) can expend one law rule as to freehold qualifications of 
penny,’” jurors: he says, Every one of the jury 

Where one of the panel was challenged shall have lan^s or revenues (redditus, i.e., 
because he had nothing in the hundred, revenues arising out of lands) for the term 
and upon that the triers pray that he upon of his life, of the yearly value, at least, of 
that may be examined ; and being done, be twelve scutes (i.e., forty shillings). This 
said he had half an acre of land in the method is observed in all actions and 
hundred, and the triers report that much, causes criminal, real or personal, except 
and then he was sworn, quod nota. Year where, in personal actions, the damages, or 
Book, 16 Edw. IV. p. 8. And in the case thing in demand, shall not exceed forty 
of Filpott V. Fielder, 2 Rolle, 395; s. c., marks, English money, because, in such 
Palmer, 3S6, it was urged that the statutes like actions of small value, it is not neces- 
regulating the qualifications of jurors only sary nor required that the jurors should be 
governed the law courts, and did not apply able to expend so much ; but they are 
to that case because it was (although a law required to have lands or revenues to a 
case) tried in the court of chancery; that competent value, at the discretion of the 
the voniro facias specifying at least forty- justices, otherwise they shall not be ac- 
one [shillings], as the quantum of freehold cepted, lest by reason of the meanness and 
of the jurors summoned, was erroneous, poverty they may be liable to be easily 
and the plaintiff moved to arrest judgment bribed or suborned.” Gregor’s Transla- 
on that ground. The court hdd "that at tion, c. 25, p. 88. 

common law, venire facias was general, that The Statute % Hen. V. e, 3 is as follows : 

jurors should have sufficient freehold, but “ The king, considering the great mischief 
m special cases the judges, in their discre- and disinherisons which daily happen 
tion, could add a caution to the venire that through all the realm of England, as well 
the sheriff should not return any but such in case of the death of a man, as in cases 
^ had lands of the value of fifty-one [shil- of freehold, and in other cases, by them 
or more or less ” (2 Rolle, 395) ; which pass in inquests in said cases, which 
“and the values were inserted in the writ be common jurors, and others that have but 
by the statutes, 2 Henry V., 25 Henry little to live upon but by such inquests, and 
VIIL, and 27 Elizabeth, by which the which have nothing to lose because of their 
plaintiff took judgment accordingly, and false oaths, and willing thereof to have 
the same day another case was decided ac- correction and amendment, hath ordained 
cordingly between Horwood and Sabyn ” and established, by assent of the lords and 
Pdmer,386. ^ ^ commons, that no person shall be admitted 

Mule as to Property Quajmcation did not to pass in any inquest upon such trial of 
^^end to Smts by the SoTereign. In Sir the death of a man, nor in any inquest be* 
Christopher Blant’js Case, i Cro* Eliz. 4 t 3 » tween patty and patty in plea rem, nor in 
which was an infonnation upon an intro- plea personal, where the debt or the dam- 
sjon by the Queen against Sir C. Blunt, we age declared amount to forty marlra, if the 
read, juror was challenged for non- same person have not lands orteneineots 
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of the yearly value of forty shillings above people of Virginia and of the United 
all charges of the same/' 3 Statutes at Colonies published their celebrated declara- 
Large of England, 34. tions again&t the King of England, among 

In Coke’s Commentary it is said that the other things, “ for depriving them, in many 
statute 2 Hen. V. c. 3 “ was made to rem- cases, of the trial by jury,” the people of the 
edy a mischief that the sheriff used to Far North-West were equally dissatisfied 
return simple men of small or no under- with the courts oiganized by the English 
standing, and therefore the statute provided military commander in the Illinois country, 
that he should return sufficient men.” 2 and “ insisted,” says the historian, “ upo'n 
Co. Lit. sect. 464, p. 272 a. trials by jury.” Brown’s Hist, Illinois. 

In the BUI of Eights of 1688 , which was The laws of Illinois, Kentucky, Indiana, 
the charter under which William and Mary and other Western States, weie originally 
ascended the British throne (i W. & M. 2d founded upon, and derived from, those of 
sess- cap. 2, v, 9, Statutes at Large of Eng- Virginia. 

land), is found a solemn declaration of the Virginia Statutes. — Among the early 
grievances suffered by the people under statutes of Virginia are the following: “An 
the Stuarts. It is recited, ‘That King act concerning Julies, in force June 10, 
James did endeavor to subvert the laws 1751. Henning’s Stat. at Large, Va., vol. 
and liberties of this kingdom. . . . Sect. 9. 5, p. 525. Sect. 3 provides for a grand jury 
. , . ‘And whereas of late years, partial, of twenty-four freeholders. Sect. 6 pro- 
corrupt, and unqualified persons have been vides “that no person shall be capable to 
returned and served on juries in trials, and be of a jury in any cause whatsoever de- 
particularly divers jurors in trials for high pending in the general court, unless such 
treason, which were not freeholders, all person be a freeholder, and possessed of a 
which are utterly and directly contrary to visible estate, real and personal, of the 
the known laws, statutes, and freedom of value of one hundred pounds current money 
this realm,’ therefore the Parliament, ‘for at the least.” Sect. 59 of “an act for es- 
the vindication and asserting the ancient tablishing a general comt in this Common- 
rights and liberties of the people, declare,’ wealth,” passed in 1777, found in 9 Hen. 
— sect, ri, — that jurors ought to be duly Stat. at Large of Virginia, p. 416, provides 
impanelled and returned; and jurors which “that when any person is removed (to the 
pass upon men in trials for high treason general court) to be tried for treason or 
ought to be freeholders.” ^ Felony, the clerk of the county from whence 

in the Age when the Commentaries of the prisoner is removed shall issue a venire 
Blackstone were written, the doctrine that to the sheriff of that county commanding 
jurors should be freeholders Imd already him to summon twelve good and lawful 
been settled and crystallized in the stat- men, being freeholders of the county, to 
utes of England for centuries. Hence we come before the general court, which free- 
find in Blackstone (3 Bl. Com. 361), under holders, or so many of them as shall ap- 
the head of challenges to the polls for pear not being challenged, togetlier with 
cause, simply a reference to the various so many other good and lawful freeholders 
statutes passed, from that of 2 Henry V. of the bystanders as will make up the 
down to that of Geo. II. “ But,” says number twelve, shall be a lawful jury for 
Blackstone, in reviewing the various causes tbe trial of such prisoner.” 
oi chaiWenge propieriifjeciumt ** ihQ pxmeU The Constitution of Virginia (Bill of 
pal deficiency is defect of estate sufficient Rights) of 1776 provides (sect, ii), “In 
to cjualify him to be a juror,” thus clearly controversies respecting property, and in 
indicating the importance attached to this suits between man and man, the ancient 
element of the trial by jury in the common trial by jury is preferable to any other. 
Jaw. and ought to be held sacred.” 

The American Bootrine. — The freehold The Ordinance of 1787 , which became a 
qualification required by the common law fundamental law, to remain “forever un- 
was protected and perpetuated by the early alterable, unless by common consent,” 
State constitutions, which preserved invio- guarantees to the people of the North-west 
late, and without essential change, the right Territory “ the benefits of the trial by jury, 
of trial by jury ; and the more recent stat- and ... of judicial proceedings, according 
utes, in many of the States, retain the to the course of the common law.” Ord. 
freehold qualifications. See Bradford v* 1787, art. 2* 

State, 15 Ind. 3^4; State v, Babcock, i In the LaW8 of Ulinois of 1819, p. 201, is 
Conn. 401 ; Work v. State, 2 Ohio St. 369; found an act passed March 33, 1S19, pro- 
Norval v. Rice, 2 Wis, 22 ; Byrd v. State, i viding that the sheriff of each county where 
How. (Miss.) 163 ; Murick v. People, 40 111 . a circuit court is to be holden, shall, before 
268. See also Rev. Stat. Ill, (1874) 7 ^ » sitting of every such court, “summon 

3 Rev, Stat. N. Y, ch. 7, tit. 4 ; 2 Davis, Rev. twenty-four discreet freeholders, part of 
Stat. Ind. {1876) JT ; Gen. Stat. (1873) 571. them from each township in their respective 
It is a notable fact, that, at the time the counties,” “and the said twenty-four free- 
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regulated by statute, is the common-law jury.^ A jury at com 

holders, or any sixteen of them, shall be a provides, “ That in all controversies at 
grand jury.” “ And if a sufficient number law respecting property, the ancient mode 
of freeholders do not attend, the sheriff of trial by jury is one of the best securities 
shall summon from among the bystanding of the rights of the people, and ought 
freeholders qualified according to law, a to remain sacred and inviolable.'** See 
sufficient number to form, together with “ United States Charters and Constitu- 
such of the first mentioned freeholders as tions,*’ compiled by Ben : Perley Poore, 
do attend, a grand jury.” “ Wherever,*’ says Judge Cooley, in his 

In the ‘ * Territorial Laws of Indiana,*’ ap- Constitutional Limitations, p. 319, “the 
proved Sept. 17, 1S07, p. 144, is found an right to this trial is guaranteed by the Con* 
act regulating the practice in forcible entry stitution, without qualification or restriction^ 
and detainer, and providing that the sheriff it must be understood as retained in all 
shall “summon twelve good and lawful those cases which were triable by jury at 
men of the same county, each of whom the common law, and with all the common- 
having freehold lands and tenements, and law incidents to a jury trial, so far, at 
they shall be impanelled to inquire into least, as they can be regarded as tending 
the entry or forcible detainer complained to the protection of the accused.’* And in 
of.” The form of venire is thus prescribed : commenting upon this constitutional clause, 
“You are commanded, on behalf of the and others like it, Proffat, in his work on 
United States, to cause to come before us “ Trial by Jury,’* says (sect. 84), “No mat- 
upon the day of , at the , ter how expressed, whether ‘shall be in- 
in said county, twelve good and lawful men violate * or * shall remain inviolate,’ there is- 
of jour county, each ot whom being a free- a reference to the mode and nature of the 
holder, to be impanelled and sworn,” etc. trial, as known and used at the time of 
In same “ Territorial Laws of Indiana,” the constitutional provision, and in judicial 
chap. 70, p. 450, is an act regulating the instruction there has been a remarkable 
duties of sheriffs, where the right of prop- unanimity in the interpretation of these 
erty taken in execution is called in question, clauses. Courts have held that it was not 
where (sect. 6) it is declared to be the duty the intent of the people either to create,, 
of the sheriff to impanel twelve freeholders enlarge, or restrict the right, but to secure 
as a jury to try the right of property. and establish it as it was previously knowa 
B^awaxe. — Const, of 1792, art. i, sect, and practised in civil and criminal cases.” 

4 : “ Trial by jury shall be as heretofore.” 1. Naturalized Oititen Competent Juror. 
Georgia. — Const, of 1777, art. 61; — One who, in compliance with the terms. 
T rial by jury to remain inviolate forever.” of the State Constitution, has acquired the 
Kentnc%.— Const, of 1792, art. 12, pro- right to vote, is competent to serve as a. 
vides that “ Trial by jury shall be as here- juror. State sy. Pagels, 92 Mo. 300; s. c., 
tofore, and the right thereof remain in- 10 West. Rep. 288. The court say in this- 
violate.” case, “ Was Lang competent to serve as a 

The Constitution of Illinois of 1818 (art. juror? He had lived in this country about 
8, sec. 6) declares, “That the right of the eighteen years, resided in the city of St. 
trial by jury shall remain inviolate.” The Louis some three years, was over twenty- 
words are clear and definite, for it is not one years of age, had declared his intention, 
any kind of trial that is preserved inviolate, of becoming a citizen according to law, not 
but “ the trial by jury,” a particular kind less than one year, nor more than five years, 
and system of trial, without essential prior to the defendant’s trial. He was 
change. Ross v. Irving, 14 Ills. 171. therefore a citizen under the terms of § 2 
Maryland — Const, of 1776, art 3: “The of art VIII. of our State Constitution, so 
inhabitants of Maryland are entitled to the far as being a voter is concerned; and that 
common law of England and the trial by privilege is one of the highest marks and 

law.” attributes of citizenship. Taken in its 
The New Jersey Constitution of 1776, ‘plain, ordinary, and usual sense,’ as words 
sect, 22, provides, “ The inestimable right are required to be taken by Rev. Stat. § 
of trial by jury shall remain as a part of 3126,— -and this is the general rule (Smith, 
the law of this colony without repeal Com. § 481), — the word ‘ citizen * may well 
forever.” ^ ^ mean one entitled to vote. If so, Lang was- 

New York,— -The Constitution of 1777 competent to serve as a juror under the 
of New York, sect. 41, provides, “Trial provisions of Rev. Stat § 2777.” 

by jury m all cases, in which it hath here- Jury de Medietate lingua The statutes 

tofore been used in the colony of New 28 Edw. HI. c. 13, § 2, which provides for 
York, shall be established and remain the trial of aliens by a jury de medietate 
^ was repealed as to England by stat* 

North Chwlina.— Const, of I776,art. 14, ute 26 & 27 Viet c, 125; and the statute oC 
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mon law was a jury of twelve men ; and this is the interpre- 
tation given to the word “jury” as used in our State Consti- 
tutions, for a trial by less than twelve is void.^ It is now 
well settled that there can be no waiver and trial by a less 
number.^ 

I. Formation of Jury, — In the formation of a jury, the statute* 
with respect to selecting jurors is directory. The trial court may 
order its ofScers to bring in additional jurors, or an entire new 
panel, as the despatch of business may demand.^ It has been 
held proper, in the formation of a jury, to ask jurors on examina- 
tion on their voir dire^ who had admitted the formation of an 
opinion upon newspaper reports, whether, if sworn as jurors, 
they could give the accused a fair and impartial trial.*^ 

Where, upon the calling of the names of persons summoned 
for a special jury, one of them answered, when his name was- 
called, that his name varied from the list, an objection to further 

6 Geo. IV. c. 50, § 47, which contained the right to interpose challenges to the 
further provisions as to such trials, is re- array or polls for favor or cause, and to 
pealed by the 33 Viet c. 14, which enacts have such challenges passed upon before 
that "from and after the passing of this the list of twenty names is drawn or made 
act an alien shall not be entitled to be tried out. Hamlin v. State (Md.), 9 Cent. Rep. 
by a jury de medietate but shall be 59. 

triable in the same manner as if he were a The latter right is expressly reserved to 
naturabborn subject.” “any person” oy statute. Code, art. 50, 

1 , See Brown v. State, 16 Ind. 496; § 10. To secure the full enjoyment of this 
Jackson v. State, 6 Blackf. (Ind.) 461 ; privilege, the list, before it is stricken from, 
Brown v. State, 8 Blackf. (Ind.) 561 ; Allen should present twenty names beyond the 
V. State, 54 Ind. 461 5 Moore v. State, 72 reach of challenge either as a principal 
Ind. 358 j Allen v. Anderson, 57 Ind. 380; cause or to the favor; and the parties have 
Reynolds^^. State, 61 Ind. 392, 406; Cooley, the right to have their cause of challenge 
Const Lim. *319. heard and determined upon before the list 

S. Cancemi v. People, 18 N. Y. 128; is drawn from the box. Lee % Peter, 6 
Norval v. Rice, 2 Wis. 22; Cooley, Const. Gill & J. (Md.) 447 ; Hamlin w. State (Md,)^ 
lim. ^319, 9 Cent. Rep. 59. 

8. State V, Gleason, 88 Mo. 582 ; s. c., 5 la UicMg^aa. — Under How. Stat. § 

West. Rep. 407 ; States^. Pitts, 58 Mo. 556; the court could order the jury drawn from 
State V. Knight, 61 Mo. 373 j State v, Waid, the county at large, or from specified town- 
74 Mo. 256. ships near the county-seat. In this case 

la Indiana. — Under Code, art. 50, §§ 9, the order was that the jurors be drawn and 
13, providing that in all civil cases tried summoned according to law, which would 
before a jury, and in all criminal cases be from the county at large as specified and 
where the right of peremptory challenge is directed by the statute. The objection to- 
not allowed, lists of names of the twenty the juiy drawn in the case of People?/. Hall, 
petit jurors drawn by the derk shall be ^ Mich. 487, was, that they were neither a 
delivered "to the respective parties or their jury of the vicinage, nor a i'lry of the coun- 
counsel, and the said parties or their coun- ty at large, nor one desired by the judge 
sel may each strike out four persons from himself for the general purposes of the term, 
said lists, and the remaining twelve persons " It was therefore not sanctioned by law." 
shall be immediately impanelled and sworn See People v. Hall, 48 Mich. 487. 
as the petit jury in such cause ; ” all who It was held in People v, Coffman, 59 
are joined as plaintiffs constitute one party, Mich, i, that the omission of the supervisor 
and all who are joined as defendants the to return a list of names from one township 
other, and the privilege of striking out would not destroy the legality of a jury- 
jurors is confined to four on a side, and drawn from the body of the county, and 
does not extend to each individual in the from the lists returned from the other 
case. State Reed, 46 N. H. 466; Snod- townships, according to law. People v. 
grass V. Hunt, 15 Ind. 274; Stone?/. Segur, Coughlm (Mich.), ii West. Rep. 556. 

95 Mass, (a Allen) 568. 4 . State v. Brooks, 93 Mo. 542; s. c., t<r 

la Maryland The parties have, however. West- Rep. 679. 

827 



Formation of Jury, 


PROCEDURE. 

‘Trial Jury. , , r 1 ^ 

,cted list be furnished the defendant, 

Tt has also been beld t, nerson exempted, which he may 

tion, is a personal °rties Lve no ground of cornplamt. 

waive ; and, if he does so,^Pjrt|es^ 

d^quahted to serve as a to the array, or ( 2 ) to 

2 Challenge--^^^^^f ^ oils are either (i) peremptory, 
the noils ; and challenges to u t- 

or ( 2 ) for cause * . ^ challenge. If either party, 

Parties may ^ ground for challenge, omits to challenge 

knowing the existpce « ^““^aives his right to except to the 
before the juror is sworn,, he wm party 

juror on such groun . ^ Wright, S3 Me- 344i State V. 

1. state V. Brooks. 9* Mo. S4e; 43 N. if. SoPstate t.. May (Me.), 

'fe?‘- R«P- Tn case of Reg- 3 New Eog. Ke^ ‘ 4 • 


WMt. R.ep. 697 . of Reg- ''- 3 Q^lmby; Si Me. 395! State®. 

open a c^e ieserv^;^‘^^“£“"he man, but r^hfstSbitome"^ sfates. while 

mistake s «“** '" At the bottom of the ?y ‘j?® f - matter is left substantially as 
only of his nam®. At tne otheis the matter is 

it is a“ “If *fto a ransaction, or the sub- i“"- ^^asS^piel-XtthepropoMd 
1'*'!“^ ? 4an^cdOT:are either of them . ,5®”^“„pUal caM, has such conscien- 

5 SfhS 5"»*53 

rco“eredtWW. T. h^hymis^e am ^ , Commonwealth ®. 

®we™l!“‘!“®,“rn^mi;iwhohads^^^^ We^?!L5.Ve»*LSWna.ef Chall«^ 



iurv. it was lu pecn 

iSC'SlAK^'K&hJa to fjarjtfu?'™ 'SSiS 

Willes, and Byles, J J., a.mX tI aaainst the defendant is a crime, --Choteau 

(six), that there had h®®" B®pierre,o Mo. 3,— that he holds the statute 

w 2 doubted in this case whether the obj^ ^‘ndeTwhlch the defendant is indicted un- 

tiOTWasmatteroferror!andPollock,C.B^ n^«wmTOt therefore, would not 

Erie 'Williams, Crompton, Crowder, rad ^sti of guilty. Common- 

rv f;J^tr,ndChannell.B., thought that bnng in a veraict B 7 . 


*his was not a quesuon ui ii*™ «**»;*•<? ^ to u" the 

trSi over wfiich the court o£ cmmnal tHe sberilf to cal 

appeal had jurisdiction. R. k/Veouired number. The sheriff not 

ffi^&B.c!c.468. AndseeR.®.Ma^ In the court-house. 

dn. L. R. t C. C. R. 378i 4i L- J- M. C. 3 Hawk. (N. C.), 175- 
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omits to use the means given to him by the law, of ascertaining 
the juror's competency, — if he omits to inquire of the juror, or 
challenge him before he is sworn, — it is too late to except to him.^ 
In other courts, this is denied or qualified.* 

If a challenge is erroneously overruled, and the juror is then 
peremptorily challenged, this is not cause for new trial or reversal, 
if the challenging party goes to trial without exhausting his per- 
emptory challenges.^ 

1. State V, Howard, 27 N. H. 171 ; Stalls panel called over to see who does and who 
V, State, 28 Ala. 25; Gillespie v. State, 8 does not appear. Post. Cr. Cas. fol. ed. p. 
Yerg. (Tenn.) 507 ; Beck v. State, 20 Ohio 7 ; R. v. Frost, 9 C. & P. 135. However 
St. 228, the principle stated in a civil case, this may be, it is the constant practice in 
Kenrick?^. Reppard, 23 Ohio St. 333. some counties to swear the first juryman 

2 , Commonwealth v, Wade, 24 Mass, who answers as soon as he enters the box,. 

(17 Pick.) 395; Commonwealth v, Flanna- without any further inquiry. In other 
gan, 7 Watts & S. (Pa.) 515; Thompson v, places it is the practice to get a full jury 
Commonwealth, 8 Gratt. (Va.) 637 ; State Into the box, and then to commence swear- 
s'. Underwood, 6Ired. (N. C.) 96; Ogle v. ing them; then, if any one is rejected, to- 
State, 33 Miss. 383; State v, Bunger, 14 call another in his place, and so on, toUes 
La. An. 461 ; Stoner ». State, 4 Mo. 368; quoites. If there is a defect of jurors, and 
State V. Groome, 10 Iowa, 316. either party pray a tales, he does not there- 

8. Nimms v. State, 16 Ohio St. 221; by lose his right to challenge. Vicars 
Erwin v. State, 29 Ohio St 186; Carroll lingham. Bull. N. P. 307. But Haw- 
V, State, 3 Humph. (Tenn.) 315; State v, kins doubts whether a tales can be prayed 
Elliott, 45 Iowa, 486. Compare Dowdy v. by the prosecutor,^ upon an indictment or 
Commonwealth, 9 Gratt. 727. criminal information, without a warrant 

Challenges impropejrly allowed or disal- from the attorney-general. Hawk. P. C. c. 
lowed. — It is said that, if a challenge be 41, § 18. On the other hand, it is said by 
overruled without demurrer, the ruling may Blackstone, J., that “ if by reason of chal- 
be made the subject of a bill of excep- lenges, or defaults of jurors, a sufficient 
tions. R. V, City of Worcester, Skin. xoi. number cannot be had of the original panel. 
If there is a demurrer and judgment there- a tales be awarded as in civil causes, 
on, there would be matter of error on the till the number of tw'elve is sworn.” 4 Bl. 
record. See R. v, Edmonds, 4 B. & Aid. Com. 355. See 14 EHz. c. 9 (repealed 6 
471. If a challenge be improperly allowed, Geo. IV. c. 50, § 62) ; P, Dolby, 2 B. C. 
it is doubtful whether there is any matter 104; Arch. Cr. L. 18th ed. p. 157, But, 
for error. See Mansell v. Reg., Dears. & inasmuch as if the panel is exhausted, and 
B. C, C. 375. no tales prayed, the court may, of its own 

and Hode of taking them. English accord, order the sheriff or other officer to 
Doctrine. — When one or more defendants return a fresh panel tnstanter i Hale, P, 
have pleaded the general issue, they are in- C. 28, 260. 

formed by the officer of the court that the There is no doubt that the time for the 
persons whose names he is about to call will prisoner to challenge the polls is, as each 
form the jury which is to try them, and that juryman comes to the book to be sworn ; 
theyareatlioerty to challenge any who may that is, after the juryman has been called 
be called, as they come to be sworn- The for the purpose or being sworn, and before 
practice as to the mode of getting a jury the oath has commenced. It seems that 
together is not very clearly defined, and the formal delivery of the book into the 
probably differs considerably in different hands of a juryman is the commencement 
parts ot the country. It is difficult to un- of the oath. R. v. Frost, ^ C. & P. 126; 
derstaud whether the rule laid down in R. v. Brandreth, 32 How, St Tr. 770. See 
Vicars?/. Langham, Hob. 235, that there also R.7\ Giorgetti, 4 F. & P. 546. But if 
can be no challenge either to the array or the juryman, bf his own accord, takes the 
to the polls until a full jury appear, is of book into his hands, his doing so not being 
perfectly general application. It is re- directed by the court, or sanctioned by the 
peated, and no limits indicated, in R. v, court, that does not take away the ri^ht of 
Edmonds, 4 B. & Aid. 471 ; 3 Burn, Just, challenge. R. v. Frost, supra. It is not 
ed, 30, p. 90 ; and Jw on Confessions and absolutely necessary that the names should 
Challenges, § xo. ft is probably stated be called in the order in which they stand 
somewhat too broadly, and what is meant on the panel, but that order may be de- 
ls, that before the prisoner is put to his parted from if convenience requires it., 
challenges, he has a right to have the whole Mansell v, Reg., Dears. & B. C. C. 37^ 
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The challenge to the array is an objection to the whole body of 
jurors returned by the sheriff, not on account of their individual 
defects, but for some partiality or default in the_ sheriff, or his 
under-officer, who arrayed the panel. It may be either (i) ^prin- 
cipal challenge, which is founded on some manifest partiality, as 
if the sheriff be the prosecutor or person injured, or be closely 
connected with such person, or if he has any pecuniary interest 
in the trial, or be influenced in his return of jurors by the prose- 
cutor or defendant, or if he be counsel, attorney, etc., in the case ; 
or it may be founded on some error on the part of the sheriff. If 
the cause of challenge is substantiated, the court will quash the 
.array. (2) Challenge for favor, in cases where the ground of par- 
tiality is less apparent and direct, as when one of the parties is 
tenant to the sheriff. The challenge to the array ought to be in 
writing, and must state specifically the ground of objection.^ 

The chaHeage to the array must, of cleik is required to draw from the box in 
course, be before any juryman is sworn. the presence of the officer or officers at- 

Where the indictment charged a subse- tending. His oath of office applies to the 
quent felony in one count, and a previous duty of drawing, and the oaths of the others 
conviction in another, and the prisoner, at apply to the duties assigned to them; and 
the request of his counsel, was arraigned where the sheriff drew from the box the 
separately on the subsequent felony, and names, and the defendant in a criminal 
afterwards on the previous conviction, it action challenged the array of jurors called, 
was doubted if it was necessary to re-swear the challenge should have been sustained, 
the jury, and give the prisoner his chal- People v. Labadie, (Mich.) lo West. Rep. 
lenges. R. v. Key, 3 C. & K. 371. But an 643. 

express provision for separate arraignment The court say, “It appears from the 
without re-swearing the jury is now made record that when the cause was reached at 
in most cases. the circuit a jury was called, and, before 

Persons xmfit to serve not challenged. — being sworn, counsel for the respondent 
A juror who is not qualified may object to challenged the array of jurors called, 
serve, though not challenged; and if, upon alleging a lar^e number of reasons, and 
examin .tion on oath, he be found not to be among which it is alleged that when the 
so, he will be ordered to retire. 4 Harg. panel of jurors was obtained, the names 
St. Tr. 740. A juryman, on being called to were drawn from the box by the sheriff, and 
serve on a trial for murder, stated that he not by the clerk. 

had conscientious scruples to capital pun- “The record shows that this allegation is 
ishment.^ Upon this the judge ordered true; and if so, the challenge to the array 
him to withdraw, although the counsel for was well taken. The statute was not com- 
ihe prisoner demanded that he should plied with. It was the duty oif the clerk 
6erve. The Court of Queen^s Bench, on a to take the names from the box. How. 
writ of error, without stating whether they Stat. § 7567 ; Atkinson w. Morse (Mich.), 3 
considered that this was the right course, West. Rep. 917. The statutes which estal> 
said that they wished it to be understood lish the rule for the drawing of jurors leave 
that they by no means acquiesced in the no discretion in the officers designated to 
doctrine contended for on the authority conduct such drawing, but plainly indicate 
of an anonymous case in Brownlow & how the proceeding shall be condticted. 
Cold. Rep. 41, that a judge, on the trial of People v. Hall, 48 Mich. 486. 
a criminal case, has no authority, if there “ Mr. Justice Graves, speaking for this 
be no challenge on either side, to excuse a court in the case of Gott v, Brigham, 45 
juryman on the panel when he is called, or Mich. 429, while considering this section 
to order him to withdraw, if he be palpably of the statute, and speaking of the duties 
unfit, by physical or mental infirmity, to do of the clerk on these occasions, said, * The 
his duty in the jury-box, Mansell v, Reg , legislature has seen fit to provide expressly 
ubi sum^ that the clerk, ami no one else, shall handle 

1 . In Utoaigan.— Under How. Stat. § the box, and draw therefrom in the presence 
7567, the list and box containing the names of the officer or officers attending, and 
from which the jurors are to be drawn are that one of the attending officers shall keep 
placed in the charge of the clerk, and the a minute of such drawing. The law has 
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been convicted of an infamous crime (e.g., treason, felony, per- 
jury, etc.), and has not been pardoned,^ 

Other disqualifications. — The court al- exists whether the felony be capital or not. 
ways sustains a challenge to a juror where Gray v. Reg., 1 1 Cl. & Fin. 427. The num- 
he is not a voter, householder, or free- ber in cases of high treason is thirty-five 
holder. Block v. State, roo Ind. 357. See but this is reduced to twenty in such cases 
ante, p. 823, Freehold Qualifications.” of treason as are, by the 39 & 40 Geo. Ill, 
X. Harris, Cr. L. 390. c. 93, and the 5 & 6 Viet. c. 51, directed to 

Where the defendant, on his trial for be tried in the same manner as charges of 
murder, claimed and was allowed forty- murder. In cases of misdemeanor, there 
eight hours, after a panel of forty-seven is no right of peremptory challenge. Co. 
jurors had been qualified, within which to Litt. 166. But the defendant is generally 
make his challenges, the jury being first allowed to object to jurors as they are 
duly cautioned, it was not error in the called, without showing any cause, till the 
court to refuse to permit him thereafter to panel is exhausted; and that practice was 
interrogate the jury as to whether they had approved of by Wzlliams, % in R. t/. 
read a newspaper report of the crime Blakeman, 3 C. & K. 97. If the panel be 
charged, the counsel stating that he had no thus exhausted, the list must be gone 
knowledge that the jury had seen the re- through again, and then no challenge al- 
port. State w. Rose, 90 Mo. 201 ; s. c,, 10 lowed except for cause. 

West. Rep. 279. The trial proceeds in the same manner 

The English Doctrine is admirably set as a challenge to the array. The juror 
forth by Roscoe in his “ Criminal Evi- challenged may be himself examined as to 
dence,” p. 214, et seq. He says respecting any cause of unfitness. Bac. Abr. ube 
challenges for cause or principal challenges supra* 

that, by the common law, the king, or the A juror may be challenged on the ground 
prosecutor who represented him, might iSa^AntisTiOthberetle^aliskomo ; 
challenge peremptorily any number of would hold good against outlaws, aliens, 
jurors, simply alleging non boni sunt minors, villains, and females. He may also 
pro rege; but by the 33 Edw. I. st. 4, this be challenged on the ground of infamy^ 
right is taken away, andfthe king is bound which ground is said not to be removed by 
to assign the cause of his challenge; and pardon, — Bac. Abr. tit ** Juries,” E. 2, — 
this enactment is repeated in the same orthat he is not fit to serve from age, — but 
words in the 6 Geo. IV. c. 50, § 29. see Mulcahy w. Reg., L. R. 3 H. of L. 306, — 

A practice, however, which has continued or some other personal defect ; or that he is 
uniformly from the time of Edw. I. to the not qualified. The qualification of jurors 
present enables the prosecutor to exer- is fixed by the 6 Geo. IV. c. 50, § i, which 
cise practically the right of peremptory provides that “all persons between the 
challenge ; because, when a man is called, ages of twenty-one and sixty years, residing 
the juror will, on his request, be ordered in any county in England, who shall have 
to stand by; and it is only when the panel in his own name or in trust for him, within 
has been exhausted, that is, when it appears the same county, ten pounds by the year 
that, if the jurors ordered to stand by are above reprizes, in lands or tenements, 
excluded, there will be a defect of jurors, whether of freehold, copyhold, or custom*- 
that the prosecutor is compelled to show ary tenure, or of ancient demesne, or of 
his cause of objection. Mansell v* Reg., rents issuing out of any such lands or 
Bears. & B. C. C. 375. When it appears tenements, or in any such lands, tenements, 
that, in consequence of the peremptory and rents taken together, in fee-simple, fee- 
challenges by the defendant, and the jury- tail, or for the life of himself or some 
man ordered to stand by at the request of other person; or who shall have within the 
the prosecutor, a full jury cannot be oh- same county twenty pounds by the year 
tamed, then the proper course is to call above reprizes in lands or tenements, field 
over the whole panel again, only omitting by lease or leases for the absolute term of 
those that have been peremptorily chal- twenty-one years, or some longer term, or 
lenged by the defendant R. v* Geach, 9 for any term of years determinable on any 
Can & P. 499. And even on the second life or lives, or who, being a householder, 
reading over of the panel a juryman may shall be rated or assessed to the poor-rate, 
be ordered to stand by at the request of or to the inhabited house duty in the county 
the prose<mtor,^ if it reasonably appears of Middlesex, on a value of not less than 
teat sutnci^t jurymen may yet appear, thirty pounds, or in any other county on a 
M^sell V* Regk, mpra* value of not less than twenty pounds, or 

The prisoner has, m cases of felony, who shall occupy a house containing not 
twen^ peremptory challenges and no more, less than fifteen windows, shall be qualified 
0 Geo. IV, c. 50, § 29,— and the right to serve on juries on all issues in all the 
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Challenges for favor are made when there is reasonable ground 
for suspicion (as if a fellow-servant be one party), but there is not 
sufficient ground for a principal challenge propter affectum. 

The challenge to the polls is generally made orally, and must 
be made before the juror has been sworn. ^ In felonies the 
prisoner is allowed to arbitrarily challenge, and so exclude a cer- 
tain number of jurors without showing any cause at all. He can- 
not claim this right in misdemeanors.^ 

In the absence of statutory regulation, the court may require 
both parties to make their peremptory challenges, after having 
exhausted their challenges for cause, to each juror as called, and, 
upon default, may require the juror to be sworn as such at once, 
before calling another.® 

superior courts, both civil and criminal, by some other evidence. R. v. Edmonds, 
and in all courts of assizes, nisi prius^oyer 4 B, & Aid. 471 ; R. v. Cooke, 13 How. St. 
and terminer, and gaol delivery, and in all Tr. 333, And they must amount to some- 
issues joined in courts of sessions of the thing more than an expression of opinion 
peace, such issues being respectively in the in order to constitute a good cause of 
county in which every man so qualified challenge ; they must lead directly to the 
respectively shall reside.” And every man, conclusion that the juryman is not likely to 
being between the aforesaid ages, ** residing act impartially after he has heard the evi- 
in any county in Wales, and being there dence, “Joy on Confessions and Chal- 
qualined to the extent of three-fifths of lenges,” p. 189. On the trial of an indict- 
any of the foregoing qualifications,” shall ment for a riot, it is ground for challenge 
be qualified to serve on juries in all issues by the prosecution that the juror challenged 
joined in the courts of great sessions, and is an inhabitant of the town where the riot 
in courts of sessions of the peace, in every took place, and that he took an active part 
county in Wales in which every man so in the matter which led to it. Fer Coleridge^ 
qualified shall reside. By the 45 « 46 Viet, y., R. v. Swain, 2 Moo. & R. 1 12, 
c. $0, § i86, every burgess of a borough hav- ^ After the prisoner has challenged twenty 
ing a separate court of quarter-sessions is jurors peremptorily, he may still challenge 
qualified and liable to serve on juries in others for cause. R.!:^.Geacn,9 Car. & P.499, 
that court, unless exempted by law ; but by As in a challenge to the array, the ground 

the schedule of 33 & 34 Viet. c. 77, they of challenge should be specifically stated 
are exempt from serving on county sessions, in writing, in order that it may be placed 
By 33 & 34 Viet. c. 77, schedule, members on the record with the judgment thereon, 
of the council, justices of the peace, the R. v. Hughes, i C. & K. 235. 
town clerk, and treasurer within the bor- 1 . Harris, Cr. L. 388. 
ough, are disqualified from serving on any 3 . ” It is equally absurd that in the case 
jury in the county where the borough is of a trifling theft the prisoner should have 
situate. Justices are also exempt from therightof peremptorily challenging twenty 
serving on any sessions for the jurisdiction jurors, whilst a man accused of perjury 
of which they are justices. might see his bitterest enemy in the jury- 

ChaUenge of Juror not Indifferent. — box, and be unable to get rid of him as a 
A juror may also be challenged on the juror, unless he could give judicial proof 
ground that he is not indifferent. The of his enmity.” Fitz. St. 106. 
same circumstances which would support Kumber of Peremptory Challenges al- 
a challenge to the array for unindifferency lowed ; English Rule. — The defendant mav 
in the sheriff would support a challenge to peiemptorily challenge to the number of 
the poll for the same defect in a juryman, thirty-five in treason, except in that treason 
It is no cause of challenge of a juror by which consists of compassing the queen’s 
the prosecutor that the juror is a client death by a direct attempt against her life 
of the prisoner, who is an attorney, — R. v. or person. In such excepted case, in mur- 
Geach, 9 C. & P. 499, — nor that the juror der, and all other felonies, the number is 
has visited the prisoner as a friend since limited to twenty. If challenges are made 
he has been in custody. Id. It is not allow- beyond the number allowed, those above 
able to ask a juryman if he has not previ- the number are entirely void, and the trial 
ously tothe trial expressed himself hostilely proceeds as if no such extia challenge had 
to the prisoner, in order to found a chal- been made. 

lenge ; but such expressions must be proved 3 , Schufiiin v. State, 20 Ohio St, 233. 
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2. Misconduct of Jttry. — Regarding the misconduct of a juror, 
which will be ground for a new trial, see the title “Jury and Jury- 
man ” in this series. 

YTTT and Adjournment. — If the trial is not concluded 

on the same day on which it is commenced, the judge may adjourn 
from day to day ; and where the trial cannot be finished during 
the term, it may properly be continued at six o’clock, p.m., of the 
last day of the term.^ 

When a case is postponed, either until a later day in the same 
term or until the next term, it is in legal contemplation continued.® 

The failure of a party to object until after trial, excludes him 
from questioning the regularity of the proceedings at an adjourned 
term.® 

A judge* may adjourn a case, and proceed with another if the 


In Iowa and Kentucky all the defendants 
constitute one party, and a challenge by 
any one of them is a challenge by all. See 
Iowa Rev. Stat. {1873) Kentucky Cr. 
Code, § 198. 

In Ohio, where there are several defend- 
ants, and there has b.een no severance, each 
defendant is entitled to as many peremp- 
tory challenges as if he were tried alone. 
See 74 Ohio L. 346. 

InMlssottri, — On the trial of an indict- 
ment charging defendant with putting out 
the eye of a designated person, on purpose 
and with malice aforethought, by shooting 
him with a gun, based on Rev. Stat. 1879, 
§ the defendant is entitled only to 
eight challenges, as provided in the third 
subdivision of Rev. Stat. § 1900. State v, 
Stevenson (Mo.), ii West. Rep 449. 

Kature ox Teromptory Ghalles^e.— The 
right of peremptory challenge is a right, 
not to select, but^ simply to reject, jurors, 
•without cause assigned. Turpin v. State, 
55 Md, 462 ; U. S, Marchant, 35 U. S. 
(12 Wheat.) 480; bk. 6, L. ed, 700; Hayes 
w. Mo., 120 U. S, 71 ; bk. 30, L. ed. 578. 

And where the accused has exercised the 
right of peremptory challenge in respect to 
any member of the jjanel, and the juror thus 
•challenged has retired from the box, the 
court will not allow the challenge to be re- 
called or withdrawn. Rex. v. Parry, 7 Carr. 

P. 836; 3 Wharton, Crim. Law, § 3061. 
Biddle w. State (Md.), 9 Cent Rep. 207. 

The defendant is entitled to a full panel 
•of qualified jurors before he is required to 
make his peremptory challenges. State v, 
McCarron, 51 Mo. 27 ; State v. Waters, 
‘62 Mo. State v, JDavis, 66 Mo. ^4. 
It therefore becomes important to learn 
whether there was a full general panel 
from which to make selection. State v, 
Bng-nt (Mo.), 12 West. Rep. 335. 

men disaBowwl,--- The trial court cor- 
rectly refused to sustain defendant's per- 
emptory challenge to a juror who, on the 


voir dtt'e examination as to his qualifica- 
tions as a juror, stated that he had foimed 
an opinion from rumor and newspaper ac- 
counts purporting to give the evidence on 
the former trial; that it would take evi- 
dence to remove the opinion, but that, not- 
withstanding such opinion, he could hear 
the case impartially and decide it accord- 
ing to the evidence and instructions of the 
court; and that he could try the case as 
impaitially as if he had never heard of it. 
The legislature has expressly provided that 
opinions foimed from newspaper reports 
and rumors should not disqualify a person 
from being a juror unless it should further 
appear that such opinion "would bias his 
judgment, and prevent him from treat- 
ing the case impartially and according to 
the evidence adduced on the trial. State 
V, Bryant (Mo.), iz West. Rep. 324; Bald- 
win V. State, 12 Mo. 223; State v, Biooks 
(Mo.), 10 West. Rep. 679; State v. Davis, 
29 Mo. 392 ; State v. Rose, 32 Mo. 346 ; 
State V, Core, 70 Mo. 491 ; State v. 
Brown, 71 Mo. 454; State v, Walton, 74 
Mo. 270; State v, Iloprick, 84 Mo. 283; 
State V, Cutler, 82 Mo. 623. 

1 . Walker v. State, 102 Ind. 502,* s. c., 
3 West. Rep. 354* 

2. Morris V, State, 104 Ind. 457; s. c., 
2 West. Rep. 259. 

3 . Snurr w. State, 10$ Ind. 1255 s, c., 2 
West. Rep. 722. 

4 . Where, after due opening of a term, 
an order is made that if no judge shall be 
in attendance at a specified later hour, the 
sheriff shall then continue court until next 
morning, no notice of such adjournment is 
required to be posted. Bressler v. People 
(III.), 5 West Rep. 185. 

The continuance of a criminal cause by 
a clerk of court beyond the period author- 
ized by statute operates as a discontin- 
uance, and a new warrant of arrest cannot 
be issued on the old complaint State 
Meshed, 57 Vt. 398. 
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'emergency requires it ; as, for example, to give time for the pro- 
duction of something essential to the proof, or for the witnesses 
to arrive.^ 

Eight of ProsecutiEg Attorney to pass can and will be produced at the future term, 
upon Application for Continuance. — The State v. Duffy (La. An.), April, 1867. 
legislature has no more authority to But it was recently /leM in Mississippi 
authorize the prosecuting attorney to pass that a continuance will not be granted on 
upon the defendant's application for a con- account of the absence of a witness who 
tinuance, than it has to pass upon defend- does not reside in the State. Skates v, 
ant’s application for a change of venue, or State (Miss.), April, 18S7. 
his motion for a new trial. State v. Berk- Cumulative Evidence. — Continuances 
ley, 93 Mo. 41 ; s. c., 10 West. Rep. 67. will not be allowed to enable the party to 

There is a limit to the power of the legis- produce evidence that is merely cumula- 
lature ; there is a boundary o\ er which it tive, unless there is some necessity shown 
may not pass. It cannot make the impos- theiefor, — such as that there will be a 
sibie possible, nor, in defiance of the Bill conflict in the evidence in reference to the 
of Rights, compel the accused to accept particular matter in regard to which the 
a piece of paper instead of a man. absent witness is expected to testify. 

“The question presents itself whether Shook v, Thomas, 21 III. 87; Dacy v. 
any thing may be made the law of the land, People, 116 111 . 555; s. c., 4 West Rep. 
or may become due process of law, which iSo. 

the legislature, under the proper forms, Evidence of a merely cumulative charac- 
has seen fit to enact ? To solve this ques- ter is not sufficient on wh’ch to ground the 
tion, we have only to consider for a moment application. Sutherlin y. State (Ind.), 7 
the purpose of the clause under examina- West Rep. 60. 

tion. That purpose, as is apparent, was Continuance for Sentence. — When the 
individual protection and limitation upon term of the district court was begun two 
power; and any construction which w'ould weeks before the session of the circuit 
leave with the legislature this unbridled court, and the accused had been tried and 
authority, as has been well said by an emi- convicted before the beginning of the latter 
iient jurist, * would render the restriction term, and the circuit court does not meet, 
absolutely nugatory, and turn this part of the district couit may continue its term 
the Constitution into mere nonsense.* The for the purpose of passing sentence. State 
people would be made to say to the two y. Boyd, 38 La, An. 374. 
houses, ‘You shall be vested with the Vaudity of Proceeduigs at Adjourned 
legislative power of the State, but no one tTerm. — Where a judge makes an order in 
shall be disfranchised or deprived affidavit, term time for an adjourned term, appears 
in so far as it states what the defendant at the time appointed and opens court, 
expects to prove as the evidence of the proceedings at such adjourned term are not 
absent witness.’ The defendant may show void, although another court of the same 
that he has used all reasonable efforts to circuit was in session at the time, presided 
have his witnesses summoned ; that they over by a special judge. Snurr y. State, 
are within the jurisdiction of the court, and 105 Ind. 125, s. c., 2 West. Rep. 722. 
can be served ,* or he may show that they v^alidity of a trial held at an adjourned 
have been served, but do not appear, and term depends on the steps taken to appoint 
can and ought to be attached; yet, in all and convene the adjourned term. Snurr y. 
these cases, he must go to trial without State, 105 Ind. 125; s, c., 2 West, Rep. 722. 
them. The statute makes no exception. lUaess of Judge, — The failure to bring 
Its evident purpose is to substitute the affi- a person charged with crime to trial within 
davit for the witnesses, and thus avoid the sixty days after the filing of the informa- 
necessity of bringing the witnesses before tion will^ not warrant a dismissal of the 
the court. The plain sense of the law is prosecution, if the delay was caused by 
to deprive the accused of the right * to have the illness of the trial Judge, or his engage* 
process to compel the attendance of wit- ments in the trial of other causes. People 
nesses in his own behalf,* as is secured to y. Camilo, 69 Cal. 540, 
him by the State Constitution; but I do Indiana PmtiGe. — Ind. R. S. i88i,sec. 
not agree that the statute violates any other 1784, contemplates that one accused of 
provision of the State or Federal Con- crime is not to be discharged from arrest 
stitution.” State w. Berkley, 92 Mo. 41 ; as a matter of course, after the expiration 
s. c., TO West. Rep. 67. of two terms of continuous confinement, 

1 . Where Witnesses Eesident out of or at any other time, under the provisions 
State. — An application on account of wit- of sec. 1782, except upon application to the 
ness out of the State, must show materiality court in which the indictment is pending. 

the evidence, due diligence, and that they If, upon such application, the court shall be 
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I£ the prisoner is taken so ill as to render him incapable of 
remaining at the bar, the jury is discharged, and the prisoner is 
afterwards tried by another jury.^ 

The statutory provisions concerning continuance have reference 
as well to temporary postponements ; and motions are addressed 
to the sound discretion of the court, and are not matter of right 
except upon cause shown.® Neither a continuance nor a post- 
ponement can be demanded as matter of right, except upon cause 
shown.® But where nothing in the record casts suspicion on the 
good faith of the application, the witnesses named in the applica- 
tion are all real, and the testimony at the trial shows that they 


satisfied that the delay was the result of 
one of the causes within the exception con- 
tained in sec. 1783, it would be its duty to 
continue its cause until the next term, and 
remand the prisoner unconditionally to 
await his trial. As long and as often as 
the State is able to make it appear that the 
occasion of the delay is one of the ex- 
cepted causes, the application must fail. 
McGuire v. Wallace, 109 Ind. 284; s. c., 
7 West. Rep. 415. 

1 , Harris, Cr. L. ^o. 

Time to prepare Defence. — Defendant 
in a criminal case is entitled to a reasonable 
time to prepare for trial, and to have the 
aM of counsel; but a mere statement of 
counsel that the respondent is not pre- 
pared for trial, is not a sufficient basis for 
a continuance of the cause. The practice 
and rules of court require such applica- 
tions to be supported by affidavit showing 
the necessity for delay; and in the absence 
of such showing, it is not error to overrule 
the motion. People Mason (Mich.), 6 
West. Rep, 183. 

The motion, where the offence was com- 
mitted but nine days before the applica- 
tion, should be granted, where counsel 
was procured only the day before the ap- 
plication. State V. Brooks (La, An.), 
Feb. 1887. 

Art. 54,Texas Code Crim. Proc., provides 
that, if a “ motion to set aside an indictment 
or information, or an exception to the same, 
is sustained, the defendant, in a case of 
misdemeanor, shall be discharged, but may 
be again prosecuted within the time allowed 
by law. The defendant in such case can- 
not be held, as in a felony case, but must 
be discharged ; and this rule applies whether 
the indictment is set aside on the motion 
of the State, or on the motion of the de- 
fendant. In this case, after the defence an- 
nounced that they were ready, the county 
attorney quashed the information because 
of a fatal defect, and filed another 
The defendant asked leave to withdraw his 
announcement, because not ready to an- 
swer to the new information, which applica- 
tion was refused, .and -the trial on the new 


information was proceeded with. 
error, and that the defendant was entitleds 
to his discharge, and was not triable until 
arrested under the new information. Tur- 
ner V. State, 21 Tex. App. 198. 

Requiring defendant to answer whether 
he is ready for trial or not, after the State 
has asked for a continuance, and before the 
application has been disposed of, is not 
the proper practice : it is for that State to- 
answer first whether ready or not. State 
V. Emerson, 90 Mo. 236; s. c.. 6 West. 
R^. 666. 

Illness of Counsel. It will be presumed 
that the court properly overruled a motion 
for a continuance at a second term, on the 
ground of sickness of counsel. State v, 
Stegner (Iowa), June, 1887. 

Infant Witness. — Where a case de- 
pends upon the testimony of an infant, it 
is usual for the court to examine him as 
to his competency to take an oath pre- 
viously to his going before the grand jury 
and if found incompetent, for want of 
proper instruction, the court will, in its. 
discretion, put off the trial, in order that 
the party may, in the mean time, receive 
such instruction as may qualify him to take 
an oath, i Stark. Ev. 2d ed. 94. This 
was done bv Rooke, J., in the case of an 
indictment tor a rape, and approved of by 
all the judges, i JLeach, 430 n. ; 2 Bac, 
Abr. by Gwill, 577 n. An application to 
postpone the trial upon this ground ought 
properly to be made before the child is 
examined by the grand jury ; at all events, 
before the trial has commenced, for if the 
jury are sworn, and the prisoner is put 
upon his trial, before the incompetency of 
the witness is discovered, the judge ought 
not to discharge the jury upon this ground. 
X Phill. Ev. 10th ed. 19, citing R. w. 
Wade. 

2, Morris tK State, 104 Ind. 457 ; s. c., 2 
West. Rep. 259; State Bradley, 90 Mo. 
160 ; s. c., 7 West. R^. 97 ; Brown v. State 
(Tenn.), Feb. 1887 ; Tucker v. State (Tex* 
App.), June, i886. 

8. Morris ty. State, 104 Ind. 457 ; s. 

2 West Rep. 259^ 
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were present at the act, the motion for a continuance should be 
granted. ^ 

Where the discretion of the court has been arbitrarily or 
unsoundly exercised, it is ground for reversal.^ But this is the 
case only where error is shown.® 

1. Sutton V, People ( 111 .), 7 West. Rep. English Practice, — Roscoe says in hJs 

702. “Criminal Evidence” (pp. 199 to 203) that 

2 . State V, Bradley, 90 Mo, 160; s. c., 7 where the courts deem it necessary tor the 

West. Rep. 97. purposes of justice, they will postpone the 

8. Morris v. State, 104 Ind. 457; s. c, 2 trial until the next assizes or sessions ; and 

West. Rep. 259. that misdemeanors are put on the same 

Where the Trial is before the Court, the footing in this respect as felonies ; the 14 
admission in evidence of the defendant’s & 1 5 Viet. c. roo, 27, enacting that “no 
affidavit for a continuance, which has been person prosecuted shall be entitled to trav- 
previously filed before the same judge, is erse or postpone the trial of any indict- 
not ground for reversal. Phillips v. State ment found against him at any session of 

find.), 6 West Rep. S93. the peace, session of oyer and terminer. 

Befusal: Grouaa for Reversal when. — and general gaol deli veiy : provided always. 
Where the affidavit for defendant for con- that if the court, upon the application of 
tinuance, under Missouri R. S. sec. 1S84, person so indicted or otherwise, shall 
set forth the absence of a witness, and the be of opinion that he ought to be allowed 
testimony he would give as to the facts a further term, either to prepare for his 
relating to an alleged assault, which mate- defence or otherwise, such court may ad- 
rially confirmed the testimony of defendant, journ the trial of such person to the next 
and contradicted that of the prosecuting subsequent session, upon such terms as to 
witness, keld^ ground for reversal. State v, bail or otherwise as to such court shall 
Bradley, 90 Mo. 160; s. c., 7 West Rep, 97. seem meet, and may respite the recogni- 
Where, upon application for a continu- zances of the prosecutor and witnesses 
anceon the ground of absence of a witness, accordingly, in which case the prosecutor 
the prosecuting attorney admitted that, if and witnesses shall be bound to attend to 
present, the witness would testify to the prosecute and give evidence at such subse- 
facts stated in the affidavit filed in support qnent session without entering into any 
-of the motion ; where the application was fresh recognizance for that purpose.” 
seasonably made, and nothing in the appU- Instances have occurred in which a prin- 
oation or in the record indicated that the cipal witness has been of such tender years 
subpoena had not been issued in good faith, and so ignorant as not to understand the 
or that the same could not be served, — it nature and obligation of an oath, that the 
was error to deny the application. State judge has ordered the trial to be put off 
V, Dawson, go Mo. 149; s. c., 6 West. Rep. untU the next assizes, and directed the child 
461. in the mean time to be instructeii in xeli- 

Wben Oontintianee refused. — Diligence gion. Vide ante^ “ Infant Witness,” p. 836. 
to procure the attendance of a witness is Also where it appears by affidavit that a 
essential to a piostponement of a criminal necessary witness for the prisoner is ill, — 
case. May z/. State (Tex. App.), Dec. 1886. R. w. Hunter, 3 C. & P. 591, — or that a 
Where the application for a continuance witness for the prosecution is ill, or una- 
failed to show proper diligence, and all the voidably absent, or is kept out of the way 
evidence of the witness, had he been present, by the contrivance or at the instigation of 
would have been inadmissible, the refusal the prisoner, the court will postjjone the 
of the application was not error. State v, trial, unless it appear that the requirements 
Sneed, 91 Mo. 5525 s. c., 10 West. Rep. of justice can be satisfied by reading the 
S4, witness’s depositions before a magistrate. 

And the application may be refused If it is moved on the part of the prose- 
where the evidence on the trial shows that cution in a case of felony, to put off the 
the testimony sought to be obtained is trial on the ground of the absence of a 
probably untrue, — Doss v. State (Tex. material witness, the judge will require an 
App.), June, 1886, — oris simply cumula- affidavit stating the points which the wit- 
tive. iJacy v. People, 116 111 . 555; s. c., 4 ness is expected to prove, in order to form 
West. Rep. 180. a judgment whether the witness is a ma- 

After a special plea to an indictment had terial one or not. R. v. Savage, r C. & K- 
been stricken on demurrer, there was no 75. An affidavit of a surgeon, that the wit- 
reason for continuing the case, and it was ness is the mother of an unweaned child 
proper to proceed to a trial on the merits, affiicted with an inflammation of the lungs. 
Carter v. State, 75 Ga, 747, who could neither be brought to the assSse 
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town nor separated from the mother with- 
out danger to life, is a sufficient ground on 
which to found a motion to postpone the 
trial. Ib. Where a prisoner's counsel 
moved to postpone a trial for murder, on 
an affidavit which stated that one of the 
witnesses for the prosecution, who had been 
bound over to appear at the assizes, was 
absent, and that on cross-examination this 
witness could give material evidence for 
the prisoner, Cresswell^ after consulting 
Pattesoih held that this was a sufficient 
ground for postponing the trial, without 
showing that the prisoner had at all en- 
deavored to procure the witness’s attend- 
ance, as the prisoner might reasonably ex- 
pect, from the witness having been bound 
over, that be would appear. H. v, Macarthy, 
Carr. & M. 635. In R. v. Palmer, 6 C. & 
P. 652, the judges of the Central Criminal 
Court postponed until the next session the 
presentment of a bill for a capital offence 
to the grand jury, upon the affidavit of the 
attorney for the prosecution, that a witness, 
whose evidence was sworn to be material, 
was too ill to attend, and they refused to 
refer to the deposition of the witness to 
ascertain whether he deposed to material 
facts. Where in a case of murder com- 
mitted in Newcastle-upon-Tyne, which had 
created great excitement, a newspaper pub- 
lished in the town had spoken of the pris- 
oner as the murderer, and several journals 
down to the time of the assizes had pub- 
lished paragraphs, implying or tending to 
show his guilt, and it appeared that the 
jurors at such assizes were chosen from 
within a circle of fifteen miles round New- 
castle, where such papers were chiefly circu- 
lated, but that at the summer assizes they 
would be taken from the more distant parts 
of the county of Northumberland (into 
which the indictment had been removed), 
Alderson and Parke, BB., postponed the 
trial until the following assizes. Alderson^ 
however, said, ** I yield to the peculiar 
circumstances of the case, wishing it to be 
understood that I am by no means disposed 
to encourage a precedent of this sort.” 
R. z/. Bolam, Newcastle Spring Ass, 1839, 
MS.; 2 Moo. St R. 192. See also R. p, 
Joliffe, 4 T. R. 285, And in R. Johnson, 
2 C. & K. 354, the same learned judge re- 
fused to postpone the trial of a prisoner 
charged with murder, on the ground that 
an opportunity might be thereby afforded 
of investigating the evidence and charac- 
ters of certain witnesses who had not been 
examined before the committing magis- 
trate, but who were to be called for the 
prosecution to prove previous attempts by 
the prisoner on the life of the deceased. 
A trial for murder was postponed till 


the next assizes by Ckannell^ upon an 
affidavit of a medical man as to a witness 
being unable to travel, although such wit- 
ness was not examined before the magis- 
trate, and although the trial had been fixed 
for a particular day, R. v, Lawrence, 4 F. 
h F. 901. 

In general a trial will not be postponed 
to the next assizes before a bill is found. 
R. V, Heesom, 14 Cox, C. C. 40. But 
where it was shown that the attendance of 
witnesses, inmates of a workhouse in which 
small-pox had broken out, was necessary, 
Bagallay^ L. y., did not require any bill to 
be sent up before the grand jury, but post- 
poned the trial to the next assizes, admit- 
ting the prisoner to bail in the mean time.. 
R. V, Taylor, 15 Cox, C. C. 8. No objec- 
tion appears to have been taken on the 
part of the prisoner to the postponement. 

In no instance will a trial be put off on 
account of the absence of witnesses to 
character. R. v, Jones, 8 East, 34. 

Where the prisoner applies to postpone 
the trial, he will be remanded and detained 
in custody till the next assizes or sessions, 
or will be admitted to bail, but he is never 
required to pay the costs of the prosecutor. 
R. V, Hunter, 5 C. & P. 591. Where the 
application is by the prosecutor, the court 
in its discretion will either detain the pris- 
oner in custody, or admit him to bail, or 
discharge him on his own recognizances. 
R. p, Beardmore, 7 C. & P. 497; R. z*. 
Parish, id. 782 ; R. v. Osborne, id. 799. See 
also R. p. Crowe, 4 C. & P. 251. A motion 
to put off a trial on an indictment for 
felony made on behalf of the prisoner, can- 
not be entertained until after plea pleaded. 
R. V. Bolam, 2 Moo. & R. 192. Previous 
to the spring assizes A. was committed to 
take his trial for shooting B, The trial 
was postponed till the summer assizes, on 
the ground that B. (who shortly afterwards 
died) was too ill from his wounds to attend 
to give evidence. At the summer assizes a 
true bill was found against A. for the mur- 
der of B., and an application was made to 
put off the trial until the following spring 
assizes, on account of the illness of a 
material witness, Williams^ y, granted 
the application, and held that A. was not 
entitled to his discharge under the seventh 
section of the Habeas Corpus Act. R. v, 
Bowen, 9 C. & P. 509. See R. p, Chapmaiv 
8 C. & P, 558. 

The application should be made before 
the prisoner is given in charge to the jury, 
as it is very doubtful whether, if the ad- 
journment of the trial involved a discharge 
of the jury, it would be granted. See p^st, 
p. 222. It seems that, after the prisoner 
given in charge, a judge has no authority 


838 



Coatmuaaod 


CRIMINAL PROCEDURE. 


and Adjournment. 


the testimony of the desired witness would be such as stated in the 
affidavit, the application may be refused.^ 

A mere statement of counsel that defendant is not prepared for 
trial, is not sufficient basis for a continuance.^ The applications 
must be supported by affidavits showing necessity for the delay,® 
or the presumption is that the court rightfully refused to post- 
pone the trial,'* The affidavit must set out and verify all the 


to adjourn the trial till another day on 
account of the absence of witnesses. ’ See 
R. V. Parr, 2 F. & F. 861. 

1 . State V. Jewell, 90 Mo. 467 : s. c., 8 
West Rep. 21 1. 

An Application for a Continuance, made 
at a previous term of the court, if the ac- 
cused was in actual custody at the time, 
and was not merely upon bond, partakes 
so far of the nature of a confession or 
admission that the same cannot be used 
against him on his subsequent trial, unless 
he was warned previously that it might be 
so used. This doctrine is not affected by 
the fact that since the application was 
made the indictment was quashed for in* 
validity, and a new one charging the same 
offence was found. But the defendant in 
this case being upon bail, no error in this 
respect is apparent. Wimberly v. State, 
22 Tex. App. 506. 

Where, on an affidavit under the provis- 
ions of Rev. Stat. 1879, § 1886, which has 
been held unconstitutional, but, while in 
vogue, was only regarded as a temporary 
admission, — one pro hoc vke^ and not in- 
tended to extend beyond the terra at which 
it was made, — the prosecuting attorney 
had admitted that Barber, a non-resident, 
would, if present, swear as stated in the 
affidavit for continuance, and this affidavit 
was used in the former trial, it was properly 
rejected when again offered in evidence. 
State V. Bryant (Mo.), 12 West. Rep. 324, 

Charge of Court regarding. — Where, on 
an application for continuance in a criminal 
case, the prosecuting attorney admitted 
that what appellant alleged he could prove 
by the absent witness was true, there was 
no error in an instruction given to the 
jury that, ** as a matter of law, I will say 
to you, that the facts stated in the affidavit 
for a continuance, (in) which the defendant 
alleged (what) he expected to prove by his 
mother, . . , must, tor the purpose of the 
trial, be taken as true. The weight and 
effect of such facts, upon the merits, is a 
matter exclusively for your determination.” 
Ma)ffield v. State, no Ind. 591; s. c,, 9 
West. Rep. ^86. 

Where Evidence Immaterial. — Where 
the facts to which the absent witnesses 
would swear were wholly immaterial and 
irrelevant, the motion was properly denied. 
State V, Dale (Mo.), 6 West. Rep. 434. 


In Murder Trial. — In a criminal pros- 
ecution for the crime of murder, an appli- 
cation for a continuance, where the State 
admits that the witness desired to be pro- 
duced, would, if present, testify as stated 
in the affidavit filed with the application, 
may be properly refused. State v. Jewell, 
90 Mo. 467 ; s. c., 8 West. Rep. 2H. 

2 . People V, Mason (Mich.), 6 West. 
Rep. 183. 

Unsupported Allegations on motion can- 
not be review^ed on appeal. State v. Jew- 
ell, 90 Mo. 467; s. c., 8 West. Rep. 21 1. 

3 . People V. Mason (Mich.), 6 West 
Rep. 183. 

4 . Morris v. State, 104 Ind. 457; s. c., 2 
West. Rep. 259. 

Affidavits for a Continuance will not 
necessarily be taken as true, if contradic- 
tory or equivocal, — Dacy v. People, 116 
111 . 555; s. c., 4 West. Rep. i8o, — for it is 
presumed, that, in making the showing for 
a continuance, the defendant will make the 
strongest possible statement in his own 
favor that the facts will warrant. And, so 
far as the showing made is equivocal or 
uncertain, the intendments must be taken 
against it. Steele v. People, 45 III. 155; 
Slate V. Eisenmeyer, 94 111 . 96 ; Dacy v. 
People, 1 16 111 . 555; s. c.^ 4 West. Rep. 
180. 

Counsel not ready. — Where the counsel 
are not ready, the affidavit should state 
that, for want of time, counsel could nor 
prepare for trial, and that absent witnesses 
could be procured if time was given, and 
that affiant had no opportunity for prepa- 
ration. Dacy V. People, 1x6 111 . 55$; s. c., 
4 West. Rep. 180. 

An affidavit that, since notification of his 
appointment as counsel for defendant, there 
had not been sufficient time to prepare for 
trial, must state special facts or reasons to 
support the statement. State v. Jewell, 
90 Mo. 467; s. c., 8 West. Rep. 21 1, 

Affidavits are fatally defective if they do 
not state that, for want of time, such 
counsel could not prepare for trial, nor that 
absent witnesses could be procured if more 
time was given, nor any want of oppor- 
tunity for preparation. Eubanks v. Peo- 
ple, 4T 111.487; Perteet v. People, 70 111 . 
17 X ; Wilhelm v. People, 72 111 . 468 ; Dacy 
V* People, X16 III. 555; s. c., 4 West. Rep. 
180 
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facts, as they then exist, which are essential to support the appli- 
cation.* 

317. Trial — i. Modes of. — All criminal prosecutions are now ® 
by (a) Complaint, {b) hidictment, and (r) Information.^ 

2. Conduct of Tnal. — It is the undoubted province of the nisi 
prills courts, in the exercise of a sound discretion, to regulate the 
course of business during the progress of trials. Included in this 
is the right during the term, in a proper way, to control its own 
sittings; and unless the action taken affects any right of the 
parties in pending proceedings, it cannot be considered on appeal, 

An Affidavit by the Attorney appointed by tation that his testimony could be procured, 
the court to defend the party accused, that, Dacy v. People, ii6 111 . 555 ; s. c., 4 West, 
since he was notified of his appointment, Rep. 180. 

there had not been sufficient time for him Witness to prove Insanity. — In an affi- 
to prepare the case for trial on the set day, davit for continuance based upon evidence 
is sufficient where there was no statement proposed to be introduced as to the in- 
of special facts or reasons showing why a sanity of the defendant, where there is no 
longer period was asked or required, averment that the defence of insanity will 
State V, Jewell, 90 Mo. 467 j s. c., 8 West, be interposed, the materiality of the evi- 
Rep. an. dence is not shown. Where it is not al- 

1 . Sutherlin v. State (Ind.), 7 West, leged in the affidavits that the affiants be- 
Rep. 60. lieve the testimony desired will be true ; 

It cannot be aided by attaching an affi- that the witnesses are not absent by the 
davit made at a previous term. Sutherlin connivance, procurement, or consent of 
V, State (Ind.), 7 West. Rep. 60. the defendant ; that the subpoenas could 

Where accused, on being interrogated, not have been issued on the day of the 
contradicted his affidavit, it was improper receipt of the information in time to have 
practice of the attorney of accused to secured the attendance of witnesses living 
prove such contradictions. Hubbard v, within reach of the subpoenas, — the affida- 
State (Miss.), Feb. 1887. vits were properly overruled. State v, 

Evideatiary Facts. — Affidavits for con- Bryant (Mo.), 12 West. Rep. 324. 
tinuance are required to state material evi- 2 , Harris says in his Criminal Law, p. 
dentiary facts affirmed by the affiant to be 384, “ It will not be necessary to describe 
true ; and this admission may be used the various modes of trial which have been 
against the defendant in a criminal prose- long abolished j namely, the ordeal, the 
cution. In affidavits for change of venue, corsned, trial by battle, a full account of 
no evidentiary facts are stated, and they which will be found in the various editions 
cannot, therefore, supply evidence to be of Blackstone, Hallam’s * Middle Ages,’ 
used on the trial. An accused may show Reeves’s ‘ History of English Law,’ and 
that he was mistaken as to some or all of the other works dealing with the history of 
the statements contained in his affidavit the law. The last of these was suppressed 
for a continuance, and he has a right to by 59 George III. c. 46, in consequence of 
explain the statements, if he can, by com- the case of Ashford zi, Thornton, x Barn. & 
petent evidence ; but they are nevertheless Aid. 405, in which the person accused de- 
admissions, and, as such, entitled to go to manded the settlement of the question by 
the jury. There is nothing privileged in the a fight.” 

statement in an affidavit for a continuance, On the suWect of trials by ordeals, see 
nor is there any thing which imposes upon i Stephens’s Hist. Cr. L. in Eng. 250, 252, 
them any compulsory or confidential tea- 253, 2^; 3 id. 241. 
tures. The paper belongs to the files, being 3. Indictmeat for Hisdemsanor. — Upon 
public in its cnaracter, and freely executed an indictment for a misdemeanor, it is no 
Behler». State (Ind.), II West. Rep. 105. ground for acquittal that the evidence 
An affidavit upon which is founded a necessary to prove the misdemeanor also 
motion for a continuance to procure the shows it is part of a felony, and that the 
evidence of certain witnesses, must nega- felony has been completed. Reg. v. Button, 
tive the fact that they were absent by the 3 Cox, C. C. 229. 
procurement of the party who asks the AsBaults. — An assault is a misdemeanor, 

continuance. Crews v* People, 120 111 . of which circuit courts have original juris- 
3 * 7 ;®’ ^ West. R^, 691. diction, and is prosecuted in those courts 

mere tkeBosired Witness is a by indictment Kennedy People (III.), 

deat| it should state the grounds of expec- 1 1 West. Rep. 4$, 
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3. Regulation hy Court, — right of the court to regulate the 
course of the trial and control its sittings cannot be considered on 
appeal, unless the rights of parties are affected.^ 

4. Appointment of Counsel — The court may appoint an attorney 
to defend where the accused is without means.® And it is within 
the discretion of the trial court to direct the employment of 
counsel to assist the prosecuting attorney in conducting a trial 
against a person accused of felony.® 

a. Limiting Ntmher of Counsel — The court may limit the 
number of counsel which may prosecute ; and the appointment of 
more than one counsel to prosecute, in case of disability of the 
prosecuting attorney, is a practice not to be approved, but it is 
not a reversible error.'* 

XT. Evidence.® — i. Rules in Criminal Cases, — The general 

motion was allowed, and the statute was La. An. 843 ; State v, Harrison, 38 La. An. 
read in evidence, and the ruling of the 501; People Sam Lung, 70 Cal. 515,7* 
court is relied upon as error. It appears or permitting a witness to correct his 
from the bill of exceptions that the court, testimony. State v, Gonsoulin, 38 La. An. 
upon allowing the evidence to be intro- 459. 

duced, offered to allow the defendant the limiting Time of Argument of Counsel 
right to introduce further evidence on his There must be some restraint of the volu- 
behalf if he desired, and to further argue bility of counsel, since there must be a. 
his case to the jury. limit to a criminal trial. State v. Boasso, 

“ The admission of further evidence after 38 La. An. 202. 
the case had been closed, and before the It is disoretionary with, the Court to re* 
jury had retired, was a matter resting in call the Jury after they have retired to- 
the sound discretion of the court ; an4 as consider their verdict, for the purpose- 
it does not appear that the discretion was of explaining instructions already ^fven, 
abused, we do not think the court erred. giving additional instructions, or admitting 
"The failure on the part of the attorney evidence of some fact overlooked during 
for the people to read in evidence the the trial; and the defendant being at the 
statute of Minnesota was a mere oversight, time present in person, with his attorney, 
and it was but just that he should be al- and being allowed an opportunity to cross- 
lowed to introduce the evidence, as the examine the witness, there is nothing of 
defendant was in no manner injured, the which he can complain. Cooper v. State,, 
court having allowed him the right to rebut 79 Ala. 54. 

the evidence if he wished, and to argue its Bec[uest to discharge Juror. — The dis- 
force and effect to the jury.” Whart. Cr.L. charge of a juror, after he has been ac- 
(8th ed.) 1 1696. _ ^ cepted and sworn, is, under the New York 

Confessions are only authoritative where Code, within the discretion of the trial 
there is clear proof of the carpus delicti; judge. Code Crim, Proc. § 371. People* 
and here (in bigamy) the corpus delicti is v, Beckwith, 103 N. Y. 360 ; s. c., 4 Cent 
the alleged first marriage, which must be Rep. 539. 

clearly proved independently of the defend- 2 . Dukes State, xt Ind. 557; Tull v, 
ant’s confessions ; and secondary evidence State, 99 Ind. 238. See Siebert v* State, 95. 
cannot be received. Whart. Cr. (8th ed.) Ind. 471. 

§ 1696. 3 . Wood V, State, 92 Ind. 269; Siebert 

1 . Wartena State, 105 Ind. 4455 s. c., v. State, 95 Ind. 471 ; Tull v. State, 99 Ind. 
2 West. Rep, 757.^ 238; Bradshaw v. State, 22 N. W. Repr 

Admission of Evidence on the part of the 361 ; State v. Montgomery, 22 N. W. Rep* 
prosecution in rebuttal, after the defence 639; Shular v. State, 105 Ind. 289; s. c.,. 
has closed, is in the discretion of the trial 2 West Rep. 801. 
court McMeen v. Commonwealth (Pa.), 4 . CounseS so appointed should not be 

5 Cent. Rep. 887. under private retainer. State v* Griffin,- 

The Kentucky Civil Code, section 6ot, 87 Mo. 608; s. c., 3 West Rep. 8120. 
puts the matter of excluding witnesses from 5 . It is not the purpose here to fully dis^ 

the court-room in the discretion of the cuss the question of evidence, '-*whicl|k 
court. Johnson Clem, 82 Ky. 84. question will be taken up later on in fki* 

Separation of the Witnesses is within the series under that title, — but simply to seft 
discretion of the court,— State v. Cole, 38 forth those principles of evidence 
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rules of evidence are the same in criminal as in civil cases.^ Thus, 
in each it is the first and most signal rule that the best evidence 
of which the case is capable shdl be given ; for, if the best evi« 

dence be not produced, it affords a presumption that it would 

make against the party neglecting to produce it.^ 

All facts and circumstances stated in the indictment which can- 
not be rejected as surplusage, must be proved, and all descriptive 
averments must be strictly proved ; ® and the testimony in crimi- 

to a criminal prosecution, and which do not are too strong to be resisted, and too- 
properly, or so properly, fall anywhere pointed to be evaded. It is the duty of 

else. the com t not to make, but to declare, the 

1 . Thomas v. State, 103 Ind. 419; s, c., law. Ita hx sertpta est precludes all in- 
I West. Rep. 309,316. quiry into the reasonableness or propriety 

In criminal cases the State must resort of the objection.” But see Reg. v, Al- 
to the ordinary course of proof to estab- dridge, 4 Cox, C. C. 143. 
lish every material fact charged in the in- So, if the charge is stealing two turkeys,, 
dictment. Bird v. State, 104 Ind. 3S4; and the e\idence shows the stealing of two- 
s. c., 2 West Rep. 227. dead turkeys, — Rex zk Halloway, i C. & 

"There is no difference as to the rules P. 12S, — Because the allegation of an ani» 
of evidence,” says Abbott^ J., "between mal means a live animal, unless it is de- 
criminal and civil cases : what may be re- scribed as dead. Rex v, Edwards, R. & R, 
ceived in the one may be received in the 497; Commonwealth v, Beaman, 7 Mass, 
other, and what is rejected in the one (8 Giay) 497; State v, Jenkins, 6 Jones- 
ought to be rejected in the other.” R. v, (N. C.), 19. A variance as to a persork 
Watson, 2 Stark. N. P. C. 155 j R. z». Mur- named in the indictment is fatal, unless* 
phy, 8 C. & P. 306. it is a variance in spelling merely, which 

Gilb. Ev. 3 Bull* N. P. 293, p£r Jer- does not affect the sound. Thus, where 

vis, C. J., in Twyman z'. Knowles, 13 C. B. the name in the indictment was Dougal 
224, Best on Ev. Pt. i, ch. i, §| 87, 09. Meinnis, and the name proved was Dougal 
Upon a Trial for Murder m the Pirst McGinnis, the variance was held fatal, — 
Degree, there is no warrant in the statute Barnes v. People, 18 III. 52, — while proof 
for reading against the accused, as the tes- of Winyard in place of Whyneard, as 
timony of an absent witness, that which averred, has been held not. Rex v, Foster, 
the prosecuting attorney states, in his affi- R. Sc R. 412. 

davit filed with a motion for a continuance, When a Paper is set out in the Indictment 

to be what the absent witness would tes- by its tenor, where the omission or addi- 
tify if present, unless defendant agrees that tion of a letter does not change the word 
it may be so i*ead. State zf. Emerson, 90 so as to make it another word, the variance 

Mo. 236 ; s. c., 6 West. Rep. 666. is not material. Reg. v, Drake, 1 1 Modern, 

Insanity cannot be proved by reputation. 78. Where the allegation was “ not,” and 
Walker v. State, 102 Ind. 502; s. c., 3 the proof was “nor,” although the sense 
West. Rep, 354. was not affected thereby, the variance was 

A physician cannot be asked whether, held fatal, — Rex v. Beech, Camp. 229, — 
having heard the whole evidence, he was but where the allegation was “ undertood,”” 
of opinion that the prisoner, at the time he and the proof was “understood,” the vari- 
committed the alleged act, w^as of unsound ance was held not fatal. Reg. v, Drake, 
mind. Reg. p, Frances, 4 Cox, C. C. 57. 11 Mod. 78. 

3, Descriptive Averments. — Thus, where Though the Descriptive Averment be un- 
the statute provided against stealing “any necessary, still it must be strictly proved, 
horse, mare, or gelding,” and the indict- Thus w'here, in an indictment for the theft 
ment charges the stealing of a horse, but of a horse, the failure to prove that the 
the evidence shows the theft of a gelding, stolen horse 'was black, was fatal, i Stark., 
the defendant must be acquitted. Hooker Ev. 374. And where, in an indictment for 
V. State, 4 Ohio, 350; Truley zf. State, 3 bigamy, the woman was needlessly de- 
Huniph. (Term.) 323. The court say, in scribed as a widow, the failure to prove 
Hooker v. State, mpra^ that “ the term her widowhood was fatal. Rex v* Deeley, 
horse, being a generic name, ought to in- 4 C. 8c P. 579. 

elude every variety of the animal, as di- The Effect of Variance in Particulars not 
versified by age, sex, occupation, and Material to the merits of the case is over’- 
modification. The English authorities, how- come in Michigan by a statute authorizing 
ever, and which have been recognized in the indictment to be amended to corre- 
several States of the Union as sound law, spend with the evidence, when such a vari- 
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nal cases is always to be given in open court and in the presence 
of the accused.^ 

a. Burden of Proof. — In criminal cases the burden of proof is 
on the prosecutor to show that the accused is guilty of the offence 
charged.* But when an accused relies upon any substantive, dis- 

ance occurs, — Mich. Rev. Stat. (1871) criminal cases never. People Dowdi- 
2172, — and in Ohio by the statutes declar- gan (Mich.), 10 West. Rep. 865. 
ing that no such variance shall be ground 2 . People v, Coughlin (Mich.), 9 West, 
for acquittal. 74 Ohio L. 334. Under the R^. 129; Day v. State, 21 Tex. App. 213. 
Ohio statute, it was held that the defendant The State must prove, beyond a Beason- 
was correctly convicted where the indict- able Doubt, every essential element of the 
ment charged him with stealing certain crime charged. Criminal intent, unless 
articles of silverware, and the evidence otherwise provided by statute, is an essen- 
showed the articles were of plated ware, tial element. If the defendant was insane, 
consisting of only one twenty-fifth part sil- the law holds he was incapable of criminal 
ver. Goodall v. State, 22 Ohio St. 203. intent. Hence, the defence of insanity is 

Exceptioato the Rule.— The rule that merely a denial of criminal intent, and is, 
a descriptive averment must be strictly therefore, provable under the geneial issue, 
proved, has one qualification in cases of Hence, if the evidence raises a reasonable 
homicide and felonious assault. If the doubt of the sanity of the defendant, it 
averment is that the homicide was caused, raises a doubt as to his criminal intent, and, 
or the assault made, in a designated man- logically, he is entitled to an acquittal, 
ner, it is not necessary to prove strictly See State v, Bartlett, 43 N. H. 224 ; State 
the details of the means averred to have 2^. Jones, 50 N. H, 369; State 2*. Johnson, 
been* used in so committing the offence. 40 Conn. 136; People 2/. McCann, 16 N.Y. 

If the indictment is for murder by poison- 58; Wagner v. People, 4 Abb. (N. Y.) App. 
ing, and, it is averred, by poisoning with a Dec. 509 ; McFarland’s Case, 8 Abb. (N. Y.) 
certain drug, the indictment is supported App. Dec. 57; Dove v. State, 3 Heisk. 
by proof of poisoning with a different (Tenn.) 348 ; People v, Garbutt, 17 Mich, 
drug. East, P. C. c. 5, 1 107. A charge of i ; Polk v. State, 19 Ind. 170 ; Bradley v. 
felonious assault with a staff will be sus- State, 31 Ind. 492; Hopps v. People, 31 
tained by |)roof of such assault with an- 111 . 385; Chase 2/. People, 40 111 . 352; State 
other bruising implement, as a stone, — v. Crawford, ii Kan. 32; Wright v. Peo- 
Sherwin’sCase, cited East, P. C. c. 5, § toy, pie, 4 Neb. 407. 

— and a charge of strangling by clasping Burden of Proof in Presumptions of In* 
both hands about the » throat, is sustained sanity. — In some cases, it is held that the 
by proof of strangling by placing one hand presumption of sanity throws the burden of 
over the mouth. Rex v. Culkins, 5 Car. & proof on the defendant ; that the defence 
P. 121. of insanity is in the nature of a plea of 

1 . People 2?. Dowdigan (Mich.), 10 West, confession and avoidance; and triat the 
Rep. 865, See Chadwick v. Chadwick, 52 defendant must establish the fact of his 
Mich. 545; Re Foster’s Will, 34 Mich, insanity by a preponderance of proof. 
21. ^ ^ Commonwealth 2/. Eddy, 73 Mass. (7 Gray) 

Sending^ Evidenoe to Jury-Room. — Thus, 583 ; Ortwein v. Commonwealth, 76 Pa. St. 
on the trial of respondents under an in- 414; Lynch v. Commonwealth, 77 Pa. St. 
dictment for a criminal assault, it was 205; Myers Commonwealth, 83 Pa. 
error for the court, in the absence of their St. 131 ; Boswell v. Commonwealth, 20 
counsel, who had previously refused their Gratt. (Va.) 860 ; State v. Coleman, 27 La. 
consent, and after the retirement of the An. 691 ; McKenzie v. State, 26 Ark. 334 ; 
jury, to allow, at the request of the jury, Graham w. Commonwealth, i6 B. Mon. 
to be given to them the evidence of the (Ky.) 589; Kriel ». Commonwealth,? Bush 
witness upon whom the assault was made, (Ky.), 3& ; Loeffner State, 10 Ohio St. 
taken on her examination before the magis- 598; Ber^n v. State, 31 Ohio St. in; 
trate, to which was attached the evidence State u. Felter, 32 Iowa, 49 ; State v. 
of another witness, reduced to writing at Stickley, 41 Iowa, 233; State 2/, Klinger, 
the ^ preliminary examination before the 43 Mo, 127 ; State v. Smith, 53 Mo. 267. 
justice, and the original written complaint But, in this last case, though the court says 
upon which the warrant for the arrest of it is necessary for the demndant to make 
the accused was based, together with such out insanity by a preponderance of testi- 
warrant. The court was not justified in many, it also says it is irregular to tell the 
sending the papers to the jury-room. It is jury so. Bonfanti State, 2 Minm 
a dangerous practice, even m civil cases, People®/, McDonnell, 47 Cal 134? People 
and one not often to be indulged in, and in 2/. Wilson, 49 Cal. 13, The qoi^rt say, in 
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tinct, separate, and independent matter as a defence which is 
outside of, and does not necessarily constitute a part of, the act or 
transaction with which he is charged (such as the defence of 
insanity, etc,), then it devolves upon him to establish such special 
and foreign matter by a preponderance of evidence. It is not 
error to instruct in such cases that the burden of proving such 
defences devolves upon the accused.^ 

Ortwein v. Commonwealth, 76 Pa. St. 414, fence to the original transaction on which 
that, “ And if this reasoning were less con- the charge is founded, with its accompany- 
clusive, the safety of society would turn the ing circumstances, the burden of proof 
scale. Merely doubtful insanity would fill never shifts, but remains upon the govern- 
the land with acquitted criminals.’* The ment throughout the case to prove the act 
influence of this consideration may be esti- a criminal one beyond a reasonable doubt, 
mated by comparing the ruling of this People v. Rodrigo, 69 Cal. 601, 
court in cases of homicide with the ruling 1 , Leache State, 22 Tex. App. 279 j 
made in the case of a contested will. State 2/. Johnson, 91 Mo. 439; s.c., 8 West. 
E^ert V. Egbert, 78 Pa. St. 326. Rep. 711,712. 

The Claim of Self-Befence is merely a Innocence to he established. — The phrase 
denial of the malice which the prosecution in an instruction to the jury, ** You may con- 
is bound to establish beyond a reasonable sider this as a circumstance in determining 
doubt. Accordingly, some cases hold that the guilt or innocence of the defendant," 
the defendant is entitled to an acquittal, if, does not imply that innocence is a fact to 
upon the evidence, it is doubtful whether be established. State v. O’Neil, 13 Oreg. 
the homicide or assault was malicious or 183. 

was in self-defence. State v. People, 53 tisanity. — Where insanity is relied on 
N. Y. 164; State v. Porter, 34 Iowa, 131 ; as a defence to a criminal prosecution, the. 
State V. Wingo, 66 Mo. 181. And, in burden of proof is on the defendant, the 
Massachusetts, in cases of assault. Com- same as upon an affirmative issue. Leache 
monwealth v. McKie, 67 Mass, (i Gray) v. State, 22 Tex. App. 279; People v. 
61. While others hold the defendant must Walter, 1 Idaho (N. S.), 386; Reg. v. 
make out a case of self-defence by a pre- L^ton, 4 Cox. C. C. 149. 
ponderance of proof. People v. Shroyer, l^asoimble Boabt. — And he is not en- 
42 N. Y. I ; Silvus v. State, 22 Ohio St. 99; titled to the benefit of a reasonable doubt, 
Weaver v. State, 24 Ohio St. ^84. whether he was, or was not, insane. State 

Where the Possession of stolen Goods v. Huting, 21 Mo. 464; State v. McCoy, 34 
by the defendant is established, he is not Mo. 531 j State v. Klinger, 43 Mo. 127^ 
required to prove by preponderance of State e/. Johnson, 91 Mo. 439; s.c., 8 West, 
proof that he is innocent. State v. Mer- R^. 711. 

rick, ip Me. 401. In a case of forgery, To establish the Defence of Insanity, it 
where It was proved that the paper came must be clearly proved. Walker z/. Peoi^le, 
into the hands of the defendant unaltered, 88 N, Y. 81. 

and left his hands altered, it was held error And to warrant the jury in acquitting 
to charge that thereby the burden was cast under the defence of insanity, it must be 
on the defendant to prove that he did not proved affirmatively that the prisoner was 
alter it. The court said, “If the result of at the time insane, — so insane that he did 
the case depends upon the establishment not know right from wrong, Reg. c/. tiig- 
of the proposition of the one on whom the ginson, 2 C. & K. 129. 
burden was first cast, the burden remains Presumption as to Insanity, — The gen- 
with him throughout, though the weight of eral rule is, that, where insanity once ex- 
evidence may have shifted from one side ists, it is presumed to continue. But this 
to the other, according as each may have is not the rule in Texas. Leache v. State, 
adduced fresh proof. There is a wide dif- 22 Tex. App. 279. 

ference between a requirement, in a crimi- In Manslaughter — It is incumbent on 
nal prosecution, that the accused shall the people to show, in a case of man- 
prove his innocence, when a presumption slaughter, such facts and circumstances as 
IS raised against him, and the necessity of convince the jury that the killing was not 
explaining, in some degree, the fact on done in self-defence. People v. Coughlin 
which that presumption rests,” State v. (Mich.), 9 West. Rep. 129, 

Five, 26 Me. 312, Self-Defence, — Where the defence of 

Shifting of Burden of Proof. — If the self-defence Is interposed, the burden of 
defendant relies upon no separate, distinct, proof is on the State to negative it. Peo- 
or independent facts, but confines his de- pie v. Coughlin (Mich, April, 1887), 9 
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2. Admissibility , — Any facts tending to^ prove the main fact, 
and contemporaneous and connected with it, are admissible as a 
general rule.^ 

a. Relevancy . — All relevant and material evidence must be 
received, and evidence is not to be rejected because it fails to 
be conclusive : it is sufficient if it fairly tends to prove a point 
sought to be established.* 

Testimony in reference to similar transactions is admissible to 
show the criminal intent of a party, when other transactions of 
the same general character and connected therewith are inves- 
tigated.® 


West. Rep. 129. Where one strikes another it is admissible. Commonwealthz/.Gold- 
■jn a quarrel provoked by the latter and his stein, 114 Mass. 272; Commonwealth v, 
friends, the former should not be confined Spurn (Mass.), 5 New Eng. Rep, 170. 
to the right to repel the actual assault. In larceny. — In the prosecution of an 
People V. Ross {Mich. May, 1887), 9 West indictment for larceny, where the people 
SSS’ concluded their testimony, 

1 . People V. Foley (Mich.), 7 West. Rep. and the testimony offered — that the stolen 
347. See tit Evidence,” this series. oxen were afterwards seen in another 
It is Error to refuse Testimony in Ee- county —was competent to go to the jury; 
fence, and then permit State to testify to and the testimony given not being stated 
such matter in reply. State u. Mays, 24 S. in the record, but only what it tended to 
C. 190. It was not error to allow a witness show in the opinion of the circuit judge, 
to state “ whom he understood was referred — this court cannot say that it was error 
to ” by the respondent, when he said that to allow the case to proceed. Error, to 
he had** found the tin can of old Johnnie,” avail, must be made to appear upon the 
and that he ** supposed it was Johnson.” record, and not be left in doubt. People 
State V. Lockwood, 58 Vt. 378 ; s. c , 2 New w. La Munion (Mich.), 7 West. Rep. 893. 
Ei^. Rep. 196. la Homicide. — On a trial for homicide, 

Failure to Object. — Counsel cannot, it is proper to admit in evidence, and to 
after omission to object to testimony offered, permit the j ury to inspect, clothing worn by 
take the chances of the testimony making the accused on, and soon after, the day of 
in his favor, and, if it happens to be ad- the commission of the crime, and bearing 
verse, then interpose an objection to it. blood-stains. The fact that such garments 
Clark V. State, 102 N. Y. 735 ; s. c., 3 Cent, cannot be filed with the bill of exceptions, 
Rep. 801. ^ is no reason for excluding them ; the 

It is a Statutory Rule of Evidence, that descriptive evidence being sufficient to 
when a detailed act, declaration, conversa- enable the court to pass upon the compe- 
tion, or writing is ^iven in evidence, any tency of the evidence. State v. Stair, 87 
other act, declaration, or writing which Mo. 268 ; s. c., i West. Rep. 765. 
is necessary to make it fully understood, 2 . Commonwealth v. Shepard, 83 Mass, 
or to explain the same, may also be given )i Allen) 573; Commonwealth v. Eastman, 
m evidence. Gaither v. State, 2i Tex. App. 55 Mass. ( i Cush.) 189 ; Commonwealth v. 
527, ^ Tuckerman, 76 Mass, (ro Gray) 173, 

Documentary Evidence. — A copy of the 8. A Confession, which relates to a course 
record of the collector of internal revenue, of conduct pursued by defendant during 
when sworn to^ in court by a competent his whole employment in the service of the 
witness, is admissible in evidence. State person whose property he is alleged to 
V. Hall (Me.), 5 New En^. Rep. 235. have embezzled, and necessarily has refer- 
^ Where^ a witness on his cross-examina- ence to, and characterizes all, his acts 
tion admitted that he had signed and sworn charged to have been done within that time, 
to a complaint, and identified a copy thereof is admissible to show criminal intent, ab 
presented to him as a true copy, the con- though it does not, in terms, refer to the 
tents of the^ complaint are admissible to specific matters charged in the indictment, 
contradict him. Commonwealth v* Luce Commonwealth v. Shepard, ^ Mass. 
(Mass.), 5 New Eng. Rep. 249. (i\Allen) 573; Commonwealths. Eastman^ 

Where a Receipt is admissible as evi- 55 Mass, (i Cush.) 189; Commahv^eajthf. 
dence of the guilt of the defendant, and is Tuckerman, 76 Mass. (10 Gray) 173. 
shown to have been taken into the posses- luaFroseeutioufcrecmipcnmakgatlte 
sion of the defendant and his counsel, and and agreeing to withhold 
fhey have refused to produce it, a copy of acquittal of the principal 
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It is competent to prove that the matters of defence set up on 
the preliminary examination were contradictory of those relied 
upon at the trial. ^ And trial courts are authorized to admit appar- 
ently immaterial testimony, upon the assurance of the party offer- 
ing it that its materiality will be shown by other evidence, to be 
introduced at a subsequent stage of the trial. The failure of such 
party, however, to produce such qualifying evidence, imposes upon 
the trial court the duty of withdrawing the immaterial evidence 
from the jury, and instructing them to disregard the same.^ 

Improper and inadmissible evidence must be objected to in 
season. Counsel cannot listen to a witness’s answer evidently 
irresponsive to the question, and, when he finds it to be unfavor- 
able, move to strike it out.^ He should object to the answer as 
soon as its objectionable character is perceived,* 

b. Materiality, — Evidence which fairly tends to prove the point 
sought to be established is material, and should be admitted.^ All 
evidence not material is properly excluded.® 

Where the intoxication of the accused at the time of committing 
the offence charged is in. question, it is competent for the State to 
prove that, a short time previous to the commission of the offence, 
the accused was intoxicated; provided such testimony makes it 


competent evidence for the defence. People 
V. Buckland, 13 Wend. (N. Y.) 592. 

In Murder, — The question upon a trial 
for murder, is, did the prisoner do the act 
under a delusion, believing it to be other 
than it was ? Reg, v, Townley, 3 Fost. & 
F. 839. 

1 * State V. Conrad, 95 N. C. 666. 

2 . Phillips V, State, 22 Tex. App. 139. 

Failure to introduce ^xudlfyiug Evi- 
dence; Withdrawal: Effect. — Upon the 
understanding that the State would intro- 
duce other qualifying evidence, a State’s 
witness was permitted to testify. The 
trial judge certified that, the State hav- 
ing failed to introduce the qualifying evi- 
dence, the evidence complained of was 
withdrawn from the jury, Heldy that the 
evidence having been withdrawn without 
preiudice to the defendant, he cannot now 
be heard to complain. Further, that, being 
a part of the res gestm of the transaction 
and the declaration of one of the co-con- 
spirators pertinent to the transaction, the 
evidence was, in any event, competent. 
Smith V, State, 21 Tex. App. 133, 

S, Quin V, Lloyd, 4! N, Y. 349. 

4 . Hearsay Emeuoe: Wben HannIesB. 
— When the case on an appeal from a 
conviction for murder discloses undisputed 
and ample evidence of premeditation and 
deliberation, error in receiving hearsay 
evidence tending merely to corremorate the 
fact of premeditation may be disregarded 
as harmless. People v, Chacon, 102 N. Y. 
»669: s. c., 2 Cent. Rep. 910, 


5 . Commonwealth v, Sawtelle, 141 Mass. 
X40 5 s. c., i New Eng. Rep. 590. 

Defendant a Witness: Record of Prior 
Conviction. — Where defendant had been 
examined as a witness on his own behalf, 
it was proper to permit the State to put 
in evidence the record showing the prior 
conviction of the defendant ; and the evi- 
dence of a witness that he had warned 
defendant from taking the iron, and in- 
formed him as to the ownership of the 
railroad company, was admissible as tend- 
ing to show knowledge in defendant of 
such ownership. State v, Loehr (Mo.), 
II West. Rep. 473. 

6. Exclusion of Evidence. — Thus, it has 
been held that an accused is not preju- 
diced by the exclusion of evidence which 
would not have impaired the circumstantial 
evidence against him,— State v, Beaudet, 
53 Conn. 536; s. c., i New Eng. Rep. 833, 
— and the improper exclusion of a question 
is cured by the admission thereafter of the 
evidence sought by the question. Ander- 
son V, State, 104 Ind. 467? s. c., 2 West, 
Rep. 341. 

On burning Wife’s House. — On the trial 
of a defendant for burning a house be- 
longing to his wife, in which he resided 
with her, there is no available error in 
the exclusion of evidence oHered by the 
defendant, which tended to prove that 
he had furnished certain money to pay 
for the building of the house. Garrett 
State, X09 Ind, 527; s. c., 8 West Rep* 
39 *- 
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probable that the intoxication continued, and existed at the time 
the alleged criminal act was done.^ 

Where the defendant was indicted for arson, in burning his 
house, to defraud an insurance company which had issued a 
policy of insurance thereon, it was proper for the prosecution 
to introduce in evidence a claim made by the defendant for 
property destroyed by the fire, and also to prove that he had 
put a value upon the property beyond its real worth, for the 
purpose of showing a motive lor the commission of the crime 
charged.® 

The defendant was entitled to an instruction, that if the over- 
valuation of the property was the result of an erroneous judgment. 


1 . Peirce v. State, 53 Ga. 365. cution : the motive was sought, and by it 

2 . Stitz V. State, 104 Ind. 359; s. C., 2 claimed to be found in the fact of an undue 

West, Rep. 296. insurance ; not only a perfectly proper pro- 

The law recognizes the principle that ceeding, but, indeed, the only one open.’*' 
men are impelled to commit crime from The same principle is declared in Corn- 
some motive. There are, indeed, few mo- monwealth v. Hudson, 97 Mass. 565, and 
tiveless crimes; and among the motives in Shepherd?/. People, 19 N. Y, 537. 
impelling men to crime is that of gain. In In this last case, Demo^ J,y speaking for 
a thoughtful and philosophical treatise it the court, said, “ The prisoner’s house had 
is said, “ As there must pre-exist a motive been burned, and he was charged, upon 
to every voluntary action of a rational being, circumstantial evidence, with having set it 
it is proper to comprise in the class of on hre. Prmta fade he had no motive for 
moral indications such particulars of exter- the act, but a stiong pecuniary one against 
nal relation as are usually observed to op- it. But if he had a contract of indemnity, 
erate as inducements to crime ; ” and among and especially if, under it; he might prob- 
the motives that influence human conduct, ably obtain more than the value of the 


this author classes that of gain. Wills, 
Cir. Ev. 39. Another author says, “In 
looking at the motives which instigate hu- 


property, the case would be quite different.’^ 
Mr. Bishop says, “Evidence that the 
insurance was for more than the worth of 


man conduct, we ascend to the very origin the building, is pertinent ; also that the de- 
of crime.” Burr. Cir. Ev. 281. At another fendant attempted to procure payment of 
place this author says, “ The motive of what was thus excessive.” i Bish. Cr. 

f ain, in the stricter sense of the term, may Pro. § 50. 

e excited by two different classes of 00- These cases are in harmony with the 
jects : first, by something visible and tan- general rule which that author thus states s 
gible, which the party meditating the crime “ Hence, proof of motive is never essential 
desires to possess; and, secondly, bv some to a conviction, but it is always competent 
substantial benefit which is expected to against the defendant.” i Bish, Cr. Pro^ 
accrue as the result of the contemplated § 1107; Wills, Cir, Ev. 41; Goodwin v* 
act” Burr. Cir. Ev. State, 96 Ind. 550. See p. 560. 

The case of State v, Cohn, 9 Nev. 179, While it is competent to prove facts 
supplies an illustration of the practical ap- tending to show an evil motive, yet such 
plication of these principles. In that case facts are always susceptible of explanation, 
the appellant was charged with arson, and Motive is but a circumstance, and it is 
it was that evidence of over-large in- always proper to explain the act which is 
surance upon his goods was competent to adduced as evidence of a wicked motive, 
show a possible or probable motive, such This is true of the present case. If the 
motive being a material link in the chain valuation of the property was made by 
of circumstances. In the course of the mistake, or was a mere honest error of 
opinion in that case it was said, “ Now, it opinion, the probatory force of the fact 
is not a natural thing for a man to fire his there was a claim made for a value 
own premises; presumptively, appellant than the actual one, would be matcf; 
was innocent. What, then, is the logical weakened if not entirely destroyed 
and natural course of human thought at not uncommon for men to place 
such a juncture ? Is it not to inquire what a value on their own property, an 
motive, if any, existed which could have in- in doing so is not necessarily % 
fiuenced a sane person to do such an act ? circumstance. Citizens* Ins* 

Such was the course pursued by the prose- 6a Ind, 3x6. 
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or was a mistake in fact, it was not necessarily evidence of a 
wicked motive ur criminal intent.^ 

( I ) Oh Former Trials. — Evidence taken on a former trial, as a 
rule, cannot be used exxept in impeachment.* Thus, where the 
defendant offered in evidence a transcript containing the evidence 
of a witness on a former trial, without showing that such witness 
was either dead or beyond the jurisdiction of the court, the 
transcript was properly rejected.^ 

On the trial of an indictment, a member of the grand jui y 
which found it may testify as to evidence given before the grand 
jury."* 

While it is competent to prove by members of the grand jury 
that witnesses testified differently before them, yet this cannot be 
done without first calling the attention of the witnesses to their 
testimony before the grand jury, and asking them as to it® 

1. Stitz SUte, 104 Ind. 359; b. c., 2 of the alleged offence charged in the in- 

West. Rep. 296. dictment, proposed to pay a third party, 

2 . Evidence before Coroner. — On atiial who was at the tune engrossing clerk of 

under an information charging the defend- the Assembly, a certain sum foi the altera- 
ant with murdei, the proceedings* befoie tion of a bUl then pending before that 
the coroner’s jury, including the evidence body, so that it might authoii-ie the con- 
and verdict of the juiv, offered by defend- struction of a railway on Broadvva> in said 
ant’s counsel to show that the defendant city, was enofieous. " The thing in dispute 
testified before such juiy substantially as on* the tiial being whether the defendant 
upon the trial, and that such jury found gave the money alleged to the membei of 
the shooting was done in self-defence, was the common council, evidence that upon a 
pioperly excluded. People i'. Coughlin lormer and diffeient occasion he had offered 
(Mich.), II West. Rep. 550. money with a guilty purpose to another 

3 . State V. Houser, 20 Mo. 431 ; State 7 >. j>ersun cannot faiily be held relevant to the 

Rose, 90 Mo. 2oSj s. c, 10 West. Rep. question on trial, nor admissible as tending 
279. ^ to show the intent or motive of the defeiul- 

Beading Defendant’s Evidence onEormer ant in the commission of the crime chaiged 
Trial. — Where the defendant did not e.\- People Shaip (N. Y.}, 8 Cent. Rep. 699. 
ceptto the State’s leading in evidence, in 4 . Allen State, 79 Ala. 34 ; Bressler 
rebuttal, the transciipt of defendant’s evi- People, 117 111 . 422; s. c., 5 West. Rep. 
dence given on a former tiiil, no question 18*5. 

IS piesented; but the couit would have 5 , Hoge v. People, 117 111 . 35; s, c., 4 
been justified in ovcnuling such an objec- West. Rep. 197; State r. Lceper, 70 Iowa, 
tion had it been piesented. State t>. Ro'sc, 748. 

9c Mo. 20S; s. c , 10 West. Rep. 379 impeaebing Witness by Grand Juror. — 

But if an ohjettion had been made when It is competent to prove by members or 
It was offered, the couit would have been the giaiid jun that witne*sses testified 
justified in ovei ruling it and leceiving the differently before them fiom what thev 
evidence, under the ruling made in the case did at the trial ; but this cannot be dom* 
of State r', Eddings, 71 Mo. 545, and sub- without first calling the attention of the 
sequently follow’ed in the case of Stater, witnesses to their testimony before the 
1 etierson, 77 M o. 1 36. grand jur\ , and asking them as to it. H oge 

On Trial for Bribery. — On the trial of 7. People^ 117 111 . 35; s. c., 4 West. Rep. 
an indictment charging the defendant with 197; Granger Tf. Wairingtoii, 3 Gilm. 299; 
having given a biibe to a certain member Bressler zr. People, Sept. Teim, A, I>. 
of the common council of the city of 1885. 

New York to influence his official action But the attention of the witnesses should 
upon the application of the Bioadway Sur- have been first called to the testimony thev 
face Railway Company for the consent of gave before the grand jury, and thev should 
the common council to the construction then have been allowed to state whether they 
of a street railway, admission of evidence did testify as claimed. If they had admitted 
on the part of the prosecution as part of its that they did, they would have been then 
affirmative case, to the effect that the de- entitled to give any explanation they could 
iendant had, previously to the commission why their present testimony was different 
4C ofL.— 54 849 
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tciidini* to pH»vt‘ the offence 
cl (false inetenceN) are not incompe* 
■uleiue because the> disclose the fact 


/.rfor shown in allowins the prosecutor to testify to 
There is "0.®"°/ /“^mined before the grand jury, since such 
the fact that he '^as ^e material, or it muv have been intro- 

evidence may some^m 

duced as merely pre i^ J .ncrally competent to prove 

( 2 ) Of OtJuJ 0^2^- ^ ^ hhn guilty of another 

a man guilty of one le } ^-veral felonies are connected 
unconnected ^ o^e entire transaction, then the one is 

ivlSnce of the o defendant would 

And the State, fo the purpose o 

■be likely to commit the c 

■"^^SdSsfio^ oTa'mVer crime Sf defendant may be considered in 
determining his credibility common seller of intoxicating 

T» show a “ laaiol-™* f" 

liquors, a ref 'f fScat n- liquors,” instemi of copying the 

“ fSS”iW BvUU,... -Tlu. l,.. .-ri, /.■».■ mast always 

If tliey had ‘l®,^j\!o„{a*havebeenm^^ chaigcd (i’.i 

111.238. ^ ^ Ala -ji Commonwealth r. blood (Mash.)* - iNCw 

Jll" fS %erinry. — The indii-t- i s(ii, I'rotidinR that anv 

me^Tging onKio. witi'f ■«' 

St!r uK’.V'mi:auW^ .c~u. 

SXe dXere°dTy defendant upon that tun^hall }’® '‘oUaiuf d money 

;Ueeding. Partaina Statu, aa lc...a\pp. p.uuu . 't -‘mH -u®'! ' 

the defendant ^ llotlu t. State. .05 Incl. 468! »• c-* 

which he is on trial. Kimdc .. stau, - ^ 

fetsuw, N. !■ I- Si6l a - ‘ ^ 
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Is admissible, or a copy certified by the cate indorsed thereon by a justice of the 
proper certifying officer/’ State z/. Goshun, peace, that he solemnized the marriage, 
65 Me. 270. was properly admitted in evidence. King 

PubUo Kecords: Certificate of Officer. — v. Dale, 2 111 . 513; Miller z'. White, 80 lU. 
A certificate from a public otficcr, that cer- 580; Conant v. Griffin, 48 III. 410. 
tain facts exist or appear by the records of The people’s attorney is not obliged to 
his office, is not com]>etent evidence of such prove either of the marriages by the regis- 
facts Robbins v, Townsend, 37 Mass. (20 ter or certificate thereof, or other record 
Pick.) 345; Wayland v. Ware, 109 Mass, evidence; but the same maybe proved by 
248; Hanson 2'. South Scituate, n 5 Mass, such other evidence as is admissible to 
336; Commonwealth v. Richardson, 143 prove a marriage in other ca^es. Jackson 
Mass. 71 ; s. c., 2 New Eng. Rep, 153. v. People, 3 111 . 232; Miner v. People, 58 
A certificate of a public officer, as to 111 . 60; Bergen People, 17 III. 426; Hays 
matters which he is not authorized bylaw v. People, 25 N. Y. 396; Rev. Stat. chap, 
to attest, is extra-official, and insufficient to 38, § 29. 

prove such matters. Commonwealth 7/. In Jackson v. People, 3 111 . 231, which 
Richardson, 143 Ma.ss. 71 ; s. c., 2 New was a prosecution for bigamy, the record 
Eng. Rep. 1 53. evidence of marriage was held admissible. 

The certificate of the secretary of the In that case, however, the constitutional 
Commonwealth does not prove the signa- question does not seem to have been raised; 
tures to a lease made by the commissioners but, if it had been raised and relied upon, 
of inland fisheries, recorded in the records we do not think the result would have 
of a town. Commonwealth v. Richardson, been different. Under the constitutional 
142 Mass, yr; s. c., 2 New Eng, Rep. 153. guaranty, the deposition of witnesses could 
He is not authorized by law to attest not be taken and read in evidence in a 
them. As to matters which he is not criminal prosecution, as is done in a civil 
authorized by law to attest, his certificate case, because this would be a direct denial 
extra-official, can have no higher weight of the right to meet the witnesses face to 
than that of a private citizen, and is there- face. But the provision, “ In all criminal 
tore inadequate to make the proof re- prosecutions the accused shall have the 
quired. Oakes v. Hill, 31 Mass, (14 Pick.) right to meet the witnesses face to face,” 
442-448. in our judgment, has no reference to record 

Records of Hospitals. — Under Mo. Rev. evidence which may, during the progress 
Stat. § 2283, to render records of the hos- of a criminal trial, become necessary to 
pitals for tfie insane in Illinois admissible, establish some material fact to secure a 
it is necessary to show that such institutions conviction. 

were public offices “of a sister State;” The offered transcript consisted of a pub- 
and under § 3272, the printed statute-book lie record which is declared by the law to 
of such State was competent evidence of be evidence. The record imports verity ; 
such fact. A private letter from the super- and a cro.ss-examination is foreign to, and 
intendent of the poorhouse of the city of has no application to, this character of 
St Louis could not be introduced in evi- evidence. Tucker v. People, 122 III. , 
deuce, under Rev. Stat. § 2285. State v. s. c, ii West. Rep. 765. 

Pagels,92 M0.300; S.C., ro West. Rep. 28S. The constitutional guaranty, to the de- 
Under the provisions of § 1802, it was fendant, of the right to meet the witnesses 
competent for Officer Emmett to testify on face to face, has no reference to recoid evi- 
behalf of the State, though his name was dence which may, during the progress of 
not indorsed on the indictment. State 7/. a criminal trial, become necessary to estab- 
Roy, 83 Mo. 268 ; State v, Griffin, 87 Mo. lish some material facts to secure convic’ 
6oS; s. c., 3 West. Rep. 820; State v, tion. A certified copy, from the records 
O’Day, 89 Mo. 561; s. c., 6 West. Rep. of the county clerk, of the certificate of 
449; State 7/. Pagels, 92 Mo. 300 ; 10 West, the person who performed the marriage 
Rep. 288. ^ ceremony, entered on the back of the 

In Brosectitioii for Bigamy i Marriage license, was properly admitted, under Rev. 
liicense. — Acopyof the marriage license Stat. 1874, chap. 89, §§ 9, 12. Tucker v, 
and certificate of the officer or person People, 122 111 . ; s. c., it West. Rep. 

solemnizing the marriage, indorsed on the 763. 

license and properly authenticated by the On the Trial of an Indictment for Viola- 
officer in whose office the license and cer- tions of the Bleotion Laws, a material ques- 
tificate were filed, is admissible proof of tion was whether the persons named in the 
marriage in a prosecution for bigamy, indictment as those whose names had been 
Jackson 2/. People, 3 III. 23 r. falsely entered in the poll-books as having 

The Supreme Court of Illinois has heldy voted, did in fact vote. The State intro- 
that on a trial for criminal conversation, duced as a witness one Crawford, who 
where strict proof is required, a marriage testified that he was a challenger at the 
license issued in Tennessee, with a certifi- polls, and had there a duly certified copy 
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of the registration poll-book, in which he 
checked off the names of all those who 
voted while he v\as present; that he was 
at the polls the whole da\ except for about 
an hour, when he lelt said book with Fox- 
well and Hamilton; and that he could 
identify nearly all the checks made b\ him 
in the book. Foxwell testified that during 
Crawford's absence Hamilton held the 
book, and he, Foxwell, was present all the 
time and saw Hamilton check off the name 
of every one who voted. Due efforts were 
made to obtain the attendance of Hamil- 
ton as a witness, but the summons for him 
was returned Thereupon the 

book was offered in evidence, and admitted 
over the objection of defendants. IleU^ 
that, while the book would not have been 
admissible as independent evidence, it W'as 
properly admitted with the check-marks 
therein,* in connection with the testimony^ 
of the witnesses, as showing original entries 
or memoranda made in accordance with 
the facts at the time they were made. 
Owings V. Low, 5 Gill & J. (Md.) 134; Ins. 
Co. V. Weide, 76 U. S. (6 Wall.) 677 ; bk. 
19, L. ed. 810. 

If a w'itness swears that he made an 
entry or memorandum In accordance with 
the truth of the matter, as he knew it to 
exist at the time of the occurrence, such 
entry or memoiandum is admissible in evi- 
dence in confirmation of what the witness 
states from memory, whether he retains 
a present recollection of the facts or not. 
The admissibility of such memoranda does 
not depend upon the distinction made in 
the law between primary and secondary 
proof. Owens v. State (Md.), 8 Cent. Rep. 
871. 

letters. — Unanswered letters found on 
person of accused, and not shown to be 
acted on, are not evidence against him. 
State V. Stair, 87 Mo. 26S ; s. c., i West. 
Rep. 766. 

Rut when letters supposed to have l^een 
written by defendant w^ere offered against 
him, and there was evidence tending to 
prove that he wrote them, held that the 
letters were properly admitted, along with 
the evidence as to their genuineness. State 
V. Briggs, 68 Iowa, 416. 

Where one of two joint defendants was 
arrested for homicide, there was found in 
a pocketbook in his possession a paper 
with the following words in his hand- 
writing: “Do you think it safe to kill 
them and wrap them up in the clothes, and 
tell that they went off in a buggy?” held.^ 
that this writing was competent evidence 
against said defendant, the proof tending 
to show that he acted on the suggestion. 
State V, Stair, 87 Mo. 268; s. c., i West. 
R^. 765. 

^ Proving Handwriting. — Comparison of 
signatures for the purpose of showing that 


one of them is. foiged, can only be made 
w 1th such w lit mgs as are legally in evidence 
forborne other put pose than that of being 
compart'd. It is error, on the trial of an 
indictment foi torgery,to introduce the puj- 
bate files for the express purpose of j)ut- 
tmgawill in evidence, that the signature 
to It may be used in comparison with the 
one alleged to have been forged. Peop4«. 
z>. Parker (Mich.), ir West. Rep. 182. 

It is proper to allow the bonds of the 
respondent and his co-defendant, recognivc- 
ing for their appearance to answer the 
information, and the affidavit of his co-de- 
fendant for a continuance in the case, to be 
admitted in evidence, and to be used in 
making comparisons of the handwriting. 

They were ])art of the files in the cause, 
and, as such, belong to the case, to be used 
for any material and relevant purpose 
therein’. People v, Parker (Mich.), 11 
West. Rep. 1S2. 

A paper alleged to be in the handwriting 
of defendant is sufficiently proved to go to 
the jury, wheie a witness called to identify 
it, testifies that he had seen defendant 
write two or three notes and sign his name 
to another; that he thought he could tell 
defendant’s handwriting ; that he judged 
the paper handed him was in his handwrit- 
ing; that he was not positive, but judged 
so from a comparison with his memory of 
what defendant wrote. State zu Stair, 87 
Mo. 26S ; s. c , I West. Rep. 765. 

AH evidence of handwriting, except when 
the witness saw the document written, is, 
in its nature, comparison. If the witness 
has the proper knowledge, he may declare 
his belief. One of the modes of acquiring 
that knowledge is from having seen the 
person write. It is held sufficient for this 
purpose that the witness has seen the party 
write but once, and then only his name. 
Greenl. Ev. §§ 576, 577; State z>. Scott, 45 
Mo. 303. 

Such writing, however, w'as not compe- 
tent as against the other defendant, wife of 
the one in whose possession it was found, 
it not being .shown when it was written or 
that she had any knowledge of it, and it 
not being proved to be part of the res gesia. 
State v. Stall, 87 Mo. 268; s. c., 1 West. 
Rep. 765. State z/. Talbott, 73 Mo. 347. 

In People 7». Thoms, 3 Park. Cr. R. 
(N. V.) 256, the defendant was indicted for 
having in his possession an altered bank 
bill ; and, while under arrest, his wife was 
searched, and the State showed that she 
had in her possession engraved figures cut 
from genuine bills, suited to that species of 
forgery, and this evidence, it was held, was 
improperly admitted. 

A paper in handwriting of defendant »s 
sufficiently proved to go to the jury where 
a witness identifies it, having seen the 
writer make two or tliree notes and sign 
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another. State Stair, 87 Mo. 26S; s. c., judges in answer to certain questions put 
I West Rep. 765. to them by the House of Lords on the 

The Testimony of a Person in Eegard to occasion of the trial of Queen Caroline 
his own Signature is not evidence of a (2 B. & B. 286), and is perfectly general in 
grade superior to the testimony of a witness its application ; the only exceptions to it 
acquainted with the handwriting. Lefferts being founded on special grounds. These 
V. State, 49 N. J. L. (20 Vr.) 26 ; s. c., 4 may be divided into the following classes: 
Cent. Rep. 883. (i) Where the written document is lost or 

Proof of Contents of Written Instrument, destroyed; (2) Where it is in the pos^ 
— If a witness admits a certain writing, session of an adverse party who refuses or 
produced but not put in evidence, to be neglects to produce it ; (3) Where it is in 
his, he cannot be asked, on cross-examina' the possession of a party who is privileged 
tion, as to statements such as counsel may to withhold it, and who insists on his priv- 
suggest are contained in it. The writing ilego ; (4) Where the production of the 
itself must be read as the only competent document would be, on physical grounds, 
evidence of its contents. State Mathews, impossible, or highly inconvenient; (5) 
88 Mo. 121 ; s. c., 4 West. Rep. 429. Where the document is of a public nature. 

The general rule is, that if the witness and some Uher mode of proof has been 
admits the writing to be his, as was d<Mie specially substituted for reasons of coi> 
here, he cannot be thus asked as to state- venience. It is apparent, therefore, that, 
ments such as counsel may suggest are in order to let in the secondary evidence in 
contained in it; but the waiting itself must these cases, certain preliminary conditions 
be read as the only competent evidence of must be fulfilled : what these conditions are, 
the contents. Roniertze E. Riv. Xat. \ve shall explain more particularly when we 
Bank, 49 N. Y. 577; Prewitt v. Martin, 59 come to treat of “ Secondary Evidence ” 
Mo. 325; State v. Mathews, 88 Mo. 121 ; It is not necessary, in every case where 
s. c., 4 West. Rep. 429; i Greenl. Ev. § 463; the fact that is to be proved has been com- 
I Phill. Ev. *570. mitted to writing, that the writing should 

Documentary Evidence: Exceptions.— be produced, but (unless the contents of 
In a case where any documentary evi- the written document is itself a fact in 
dence is excluded by the trial court, or a issue) only in those cases where the docu- 
portion is admitted, and the claim is that ments contain statements of facts, which, 
the whole should have been introduced, by law, are directed or required to be put 
such evidence not introduced or excluded in writing, or where they have been drawn 
should be made a part of the bill of excep- up by the consent of the parties for the 
tions, so that the court can judge of its ad- express purpose of being evidence of the 
missibility. If the whole document was facts contained in them. Indeed, in many 
not presented, through the refusal of the cases the writing is not evidence, as in the 
circuit judge and the protest of the prose- case of R. 7 . Layer, 16 How. St. Tr. 93, 285. 
cuting attorney, so that the court can deter- The following cases are cited as in- 
mine its tenor and effect, the conviction stances of the general rule. Upon an 
would be reversed ; but where, on an cx- indictment for setting fire to a house with 
amination, it is apparent that the part of intent to defraud an insurance company, in 
the article excluded could have had no order to prove that the house was imsured, 
other effect than to injure instead of bene- the policy miust be produced as being the 
fiting the respondent, he cannot complain, best evidence, and the insurance office caiv 
People 7/. Coughlin (Mich.), u West. Rep. not give any evidence from their books 
556. unless the absence of the policy is accounted 

Marriage Licease, — An objection that for. R. Doran, i Esp. 126; R.r^ Kitson, 
a marriage license introduced in evidence i Dears. C. C. 1S7 ; 22 L. J. M. C. i r8. 
was signed by the ** clerk of the county Upon the same principle, the records and 
court/’ is not well taken, as Rev. Stat, proceedings of courts of j -istice, existing in 
1874, chap. 131, § I, declares that the words writing, are the best evidence of the facts 
“county clerk” shall be held to include there recorded. As, for instance, where it 
clerk of the county court,” and the words was necessary to prove the day on which a 
“clerk of the county court” to include cause came on to be tried, Lord Ellen- 
“ county clerk.” Tucker v. People, 1 22 111 . borough said that he could not receive parol 
; s.c , II West. Rep. 765. ^ evidence of the day on which the court sat 

Englisb. Doctrine. — Roscoe says in his at mn prius^ as that was capable of other 
work on Cr, Ev* pp, 2-4, that the most proof by matter of record. Thomas v. 
important application of this principle is Ansley, 0 Esp. 80. So, on an indictment for 
that which rejects secondary and requires disturbing a Protestant congregation, Lord 
primary evidence of the contents of written Kenyon ruled that the taking of the oaths 
dpeuments of every description, by the under the Toleration Act, being matter of 
production of the written documents them- record, could not be proved bv parol evi- 
selves. The rule was so stated by the dence, R. v. Hube, Peake, N. P. 180; 5 
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Evidence. 


CRIMLXAL PROCEDCRE. 


Written and Parol. 


a. Depositions and Commissions. — To avoid the necessity of 
the issuing of a commission to examine a witness, it is not suffi- 
cient for the prosecutor to admit that the witness would testify to 
the facts stated in the affidavit : the admission must be of the 
absolute truth of the facts so stated."^ Testimony of witnesses 
since deceased, taken before the justice of the peace on the pre- 
liminary examination, are admissible in evidence.^ 

T. R. 542, In R. ?■. Rowland, i F. 6; F. bert r*. Cohen, 4 Esp. 313. So where, iu 
72, Bramwell, 1 C, held that on an indictment trover to prove the demand, the witness 
for perjury, m order to prove the proceed- stated that he had verbally required the de- 
ings ot the county court, it was necesj»ajy fendant to deliver up the property, and at 
to produce either the clerk’s minutes, or a the same time seived upon him a notice in 
copy thereof bearing the seal ot the court ; writing to the same effect, Lord Ellen- 
the county court act (9 &: 10 Viet. c. 95, § borough ruled that it was unnecessary t<p 
I u) directing that such minutes should be produce the WTiting. Smith v. \’oung, i 
kept, and that such minutes should be ad- Campb. 439. So a person who takes note'^- 
missible as evidence. And it has been of a conveisation need not produce them in 
said generally, that where the transactions proving the conversatl n, as they would not 
of courts which are not, technically speak- be evidence if produced. Thus, in R. r*. 
ing, of record are to be proved, 'if such Layer, 16 How. St. Tr. 93, 285, a pro&ecti- 
courts preserve written memorials of their tion for high treason, Mr. Slaney, an under- 
proceedings, those memorials are the only secretary of state, ga\e evidence of the 
authentic modes of proof which the law prisoner’s confession before the council, 
recognises. 3 Stark. Ev. rst ed. 1043. On though it had been taken dowm in writing, 
indictments for perjury, where it appears 12 Vin. Ab. 96. So, on an indictment for 
that there was an information in writing, perjury committed upon a trial in the countr 
such writing is the best evidence of the in- court, any witness, present at the time, is 
formation, and must be produced. R. competent to prove what evidence was 
Dillon, 14 Cox, C. C. 4. On an indictment given, inasmuch as a county court juclge is 
under the repealed statute 8 & 9 Will. 3, c- not bound to lake any notes. R. v. Morgan, 
26, § 8r, for having coining instruments in 6 Cox, Cr. C. 107 per Martin, B. ; Harmer 
possession, it was necessary to show that the Bean, 3 C. & K. 307, per Parke, B, So- 

prosecution was commenced within three the fact of a marriage may be proved by a 
months after the offence committed. It person who was present, and it is not neces- 
was proved, by parol, that the prisoners sary to produce the parish register as the 
were apprehended within three months, but primary evidence. Morris ?». Miller, i \V. 
the warrant was not produced or proved, BI. 633. So the fact that a certain person 
nor were the warrant of commitment or the occupied land as tenant, may be proved by 
depositions before the magistrate given in parol, although there is a written contract, 
evidence to show on what transa-vtions, or R. v, Inhab. of Holy Trinity, 7 B. & C. 6n ; 
for what offence, or at what time, the i M. & R. 444. But the parties to the con- 
prisoners w'ere committed. The prisoners tract, the amount of rent and the terms of 
being convicted, a que.stion was reserved the tenancy, can only be shown by the 
for the opinion of the judges, who held writing. S. C. and Strother z/. Burr, 5 
that there was not sufficient evidence that Bing. 136; Doe z\ Harvey, 8 Bing. 239; K- 
the prisoners were apprehended upon v. Merthyr Tydvil, i B. & Ad. 29. 
transactions for high treason respecting the 1 . Newton v. State, si Fla. 53. 

coin within three months after the offence Florida Laws. — Sect, i, chap. 3125; 

committed, R. v, Phillip, Russ. & Ry. 1879, to the court no discretion in 

369. the matter of issuing a commission to 

But, on the other hand, where a memo- take testimony. Newton v. State, 21 Fla- 
randum of agreement was drawn up, and 53. 

read over to the defendant, which he 2 . State®/. McO’BIenis, 24 Mo. 402, which' 
assented to, but did not sign, it was held was subsequently followed in the cases of; 
that the terms of the agreement might lie State v. Houser, 26 Mo. 431 ; State «/. Ilar- 
proved by parol. Doe-®/. Cartwright, 3 B. man, 27 Mo. 120; State v, Carlisle, J7 SIo. 
h Aid. 326 j Trewhitt v. Lambert, 10 A. & 105; State v. Able, 65 Mo. 357 ; State v, 
E. 47a So facts may be proved by parol, Elliott, 90 Mo. 350 ; s. c,, 7 West, Rep. 28<>. 
though a narrative of them may exist in See also “ Bill to Perpetuate Testimony/’' 
writing. Thus, a person who pays money 2 Am. & Eng, Ency, of 277 ; and ** Bill 
may prove the fact of payment, without to take Testimony De Bene Esse,” 2 Am. 
producing the receipt which lie took. Ram- 5e Kng, Ency. of L. 285. 
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Svidenod. 


CRIMINAL PROCEDURE. 


Presumptions, etc. 


4. Admissions and Confessio 7 is} 

5. Presumptions. — In a criminal prosecution, the presumption 
of innocence of defendant contiiries until his guilt has been 
established by evidence to the sati«irxtion of the jury, and beyond 
a reasonable doubt, which means, onvinced to a moral certainty.® 
The presumption of innocence continues until guilt is established 
by evidence.® 

The principle is recognized in :riminal jurisprudence, that 
proof of certain facts may lead irresistibly to the presumption 
that another act, of which there is no direct proof, was committed 
or done.** 

Soundness of mind is presumed ; but, if the jury entertain a rea- 
sonable doubt as to the sanity of the accused, they should acquit.® 

6. Judicial Notice. — The corpus delicti must be proven. The 
court will not take judicial notice that certain places are within 
the county or jurisdiction of the court.® 

7. Weight of the Evidence. — It is the province of the jury in 
a criminal case to pass upon the weight of evidence and credi- 
bility of witnesses, and to render such a verdict as their own 
judgment and consciences affirm.'^ 

Where it is not claimed that there is an absolute failure of evi- 
dence, on any material point, to sustain a verdict, and it has been 
approved by the trial court, the supreme court cannot disturb the 
verdict, even in a criminal case, upon the weight or sufficiency of 
the evidence.® 

1. See “Confessions,” 3 Am. Eng. not, in a criminal case, take judicial notice 

Ency. of L. 349. that certain streets refen ed to by the wit- 

2 . State V. Johnson, 91 Mo, 439; s. c., nesses are in the city of Chicago or else- 

8 West. Rep. 711. where in Cook County, although there are 

The court should instruct the jury that streets of the same names in that city, 
innocence is presumed until overcome by Dougherty t/. People, 118 111 . 160; s. c/O 
evidence convincing beyond a reasonable West. Rep. 96. However, in a later case 
doubt that accused is guilty. People v. the same court say that, Where it is proved 
De Fore (Mich.), 7 West. Rep. 886. that the offence was committed “onEmer- 

8. State w. Johnson, 91 Mo. 439; s. c., 8 son Avenue,” and that such avenue is a 

West. Rep. 711. street in Chicago, the proof that the crane 

The Presumption is first in Favor of In- was committed in Cook County is sufficient, 
noeence, and then of the lesser crimes in Sullivan v. People, 123 III, ; s. c., ii 
their order, of which the respondent may West. Rep. 566. 

be convicted under the indictment; and 7 . Baysinger v. People, 115 111 . 4191 
the prisoner is entitled to the benefit of s. c., 2 West. Rep. 839 ; State v. Anderson, 
any reasonable doubt which the jury may 89 Mo. 312; s. c., 5 We.'^t. Rep. 420; State 
have as to the degree of murder. Stater*, v. Falconer, 76 Iowa, 416; State v. Mc- 
Meyer, 58 V t. 457 ; s. c., 2 New Eng. Rep. Devitt, 69 Iowa, 549; State v. Hicks, 92 
209. Mo. ; s. c., 10 West, Rep. 415; State 7*. 

4 . Roberts v People, 9 Colo. 458. Gee, 85 Mo. 647 ; .State v. Wisdom. 84 Mo. 

5 . Dacy 74 People, 116 III. 555; s. c., 4 igo; State McGinnis, 76 Mo. 32S; State 

West. Rep. 180, v. Jones, 86 Mo. 623; s. c., i West. Rep. 

Soundness of mind is presumed to con- 747. 
tinue. State a Browia (Del.), Houst Cr. The Issmnusa by a Trial Jaflge of a Bench 

Rep. 539. Warrant to detain a witness that has just 

But where insanity once exists, it is pre- testified, is not a violation of the statute 
sumed to continue. However, this is not forbidding the judge to express any opinion 
the rule in Texas. Leache 7/. State, 22 as to what facts have been proved. State 
Tex. App. 279, V. Strade, 38 I^. An. 562. 

6. Jnditdaihrotwe. ---Thus, the court will $. Garrett State, 109 Ind. 527; s. c., 
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Evidence. 


CRIMINAL PROCEDURE* Witnesses’ Credibility 


Although the evidence is weak and unsatisfactory, yet where 
there was not a failure of evidence, judgment will not be re- 
versed.^ And if there is evidence in some degree tending to 
sustain the materia] averments in the indictment, the court should 
not reverse, although apprehensive that the jury may have been 
mistaken in their conclusion.^ 

8. Credit: My of Witnesses, — It is the peculiar province of a 
jury to pass upon the credibility of witnesses ; and, where there 
is a conflict in the evidence, the fact that the testimony of a wit- 
ness interested in the result may be rejected or disbelieved by the 
jury, forms no ground to disturb the judgment.® 

9, Sufficiency of the Evidence, — Where evidence has been 
given which directly tends to support the allegations of the in- 
dictment, the jury are authorized to convict.** 

8 West. Rep. 391; Hudson v. State, 107 Credibility of Accomplices. — It is not 
Ind. 372; s. c., 5 West. Rep- 62S; Clayton foi the court to deteimine the credibility 
V. State, 100 Ind. 201; Padgett v. State, of the accomplice ; and the court cannot, 
103 Ind. 550; s. c., I West. Rep. 5S4; as matter of law, advise the jury that they 
Kleespies v. State, 106 Ind. 383; s. c.. 4 mu.st acquit the respondent by reason of 
West. Rep. 717; Skaggs v. State, loS Ind. lack of ci edibility of the accomplice when 
S3j s. c., 6 West. Rep. 261; State v, his testimony is not corroborated by other 
Williams, 38 La. An. 371; Ledbetter v, evidence. State v. Potter, 42 Vt. 495; 
State, 21 Tex. App. 344; and Doss/. State, Lindsay r#. People, 63 N. Y. 143; Ro&cut, 
21 Tex. App. 505. Cr. Ev. 143; Re.x v. Jones, 2 Camp. 131 ; 

The Weight of the Evidence and the Rex^/. Hasting&,7 Carr.8: P. 152; Jordaine 
Credit to be given to the Testimony of the v, Lashbrooke, 7 T. R. 601 ; Rex v, Atwood, 
complaining witness are questions exclu- i Leach, C. C. 464; State Dana (Vt.), 5 
sively for the jury; and it was error for KewEng. Rep. loS; i Greenl. Ev. § ,380. 
the court to charge the jun' that they Fits of Madness. — Where a person is in 
should consider the facts testified to by the a state of mind in which he is liable to fits 
complaining witness as established, simply of madness, it is for the jurv to consider 
because she had testified to them, and had whether the act was done efuring such a 
not been contradicted. People v, De Fore fit. Reg. r. Richards, i Fost. & F. 87. 

< Mich.), 7 West. Rep. 886. 4 . Commonwealth v. Wood (Mass.), 3 

, The Accuracy of the Interpretation of Kew Eng. Hep. 94. 
tlie sworn interpreter may be impeached, In Forgery. — Where it is shown, by the 
and is ultimately to be determined by the one whose name w^as signed to the check, 
jury, Skaggs v State, 108 Ind. 53; s. c., that he never signed it; and by another 
6 West. Rep. 261. witness that on the day of its date the de- 

1 . Padgett V, State, 103 Ind, 550; s, c., fendant iitteied the check in his store in 

1 West. Rep. 584. the city, by passing it to him in payment 

2 . Anderson v. State, 104 Ind. 467; s, c., for goods ; and by another witness that he 

z West. Rep. 341. saw^ the defendant go into the bank upon 

3 . Aholtz V. People ( 111 .), i r West. Rep. which it w'as drawn with the check, — a de- 
391: McMahon v. People, 120 111 . 581; murrer to the evidence was properlyover- 
s. c., 9 West. Rep. 520; Commonwealth?/, ruled. State v, Rucker (Mo.), ii West. 
Moore (Mass.), 5 New Eng. Rep. 301, Rep. 457. The possession of a forged in- 

Thc Court has no Authority to say to the strumenr, or the uttering of it by one in the 
jury that certain allegations are uncontra- county where the indictment is found, is 
dieted, and therefore may be considered as strong evidence that the forgery of the in- 
proved. The credibility of the witnesses strument was committed by him m the same 
must be submitted to the jury, Heldt county. State Yerger, 86 Mo. 33; State 
State, 30 Neb, 493. v. Rucker (Mo.), ii West. Rep. 457. 

And it is not error to refuse, in an action Money.” — Evidence in a 

for illegal sale of intoxicating liquors, to prosecution by indictment brought against 
charge that testimony of “ spotters ” or defendant for winning money at a game of 
informers, employed to procure sales and pool, that defendant and another played at 
bring prosecutions, is to be received with the game, and that the party with whom 
great caution anddistru-t. State z/. Hoxsie defendant played lost the game and paid 
<R. 1.). i New Eng. Rep. 39. for it, is insufficient to sustain a verdict find- 
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Evidence. 


CRIMINAL PROCEDURE, Sufficiency— latent. 


In order to convict upon circumstantial evidence, the circum- 
stances should be strong, and the result of the whole leave no 
doubt that the offence has been committed, and that accused, and 
no other, could have committed it.^ 

10. Of Intent — Evidence of intent is essential ^ in all prose- 
cutions for crime.^ 

ing defendant guilty of winning money. To maintain a presumption of an evil 
Clark V, Middaugh, 103 Ind. 78; s. c., i intent, some concurring act must have fol- 
West. Rep. 137. lowed the unlawful thought. If a party 

Delinum Iremeiis. — Evidence which abandoned his evil intent any time before 
rather tends to show wilful excesses, caus- so much of an act is done as constitutes a 
ing fits of delirium tremens, but not show* crime, such abandonment takes from what 
ing that the prisoner was laboring under has been done its indictable quality. Ste- 
such a fit at the time of the act, is insuffi- phens v. State (Ind.), 5 West. Rep. 260. 
cient to establish the defence. Reg. v. Acts Malum Prohibituni. — When a stat- 
Leigh, 4 Fost. & F. 915. ute makes indictable an act which is merely 

luIiLsauity, — Evidence that the act was malum prohibitum^ done “wilfully 

sudden without apparent motive, and that and maliciously,” the existence of an evil 
the prisoner had been addicted to drink, mind in doing the forbidden act is, as a 
and had been suffering under depression, general rule, a constituent part of the of* 
was not enough to raise the defence of fence. Folwell v. State, 29 N. J. L. {20 
insanity. Reg. v, Dixon, ii Cox, C. €.341. Vr.) 31 ; s. c, 5 Cent. Rep. 353. 

It was no Error for the Court to refuse to Where the defendant was indicted under 
rule upon the Government’s Evidence if the the act (N. J. Rev. Stat. 22^, 15) prohibit- 
defendant intended to introduce other evi- ing the wilfully and maliciously tearing 
dcnce ; and no exception lies to the refusal down of a sheriff’s advertisement, it was 
to rule that the evidence of the government held that he had the right to show that he 
was insufficient, if other evidence was after- tore down such paper without any evil de- 
wards introduced bv the defendant. Com- sign. Folwell r'. State, 49 N. J. L. (20 Vi ) 
monwealth v, Chadwick, 142 Mass. 595; 31 ; s. c, 5 Cent. Rep. 353. 
s. c , 3 New Eng. Rep. 126. Assault and Battery. — Under an indict* 

1 . People 2/. Foley (Mich.), 7 West. Rep. ment for assault and battery, with intent to 

3.^4. commit felony, the State need not prove 

2. Wliexi Intent not Essential. — Where the intent by positive testimony : it is suffi* 

an act in general terms is made indictable, a cient that evidence will satisfy triers be* 
criminal intent need not be shown, unless, yond a reasonable doubt. Padgett 2/. State, 
from the language or effect of the law, a 103 Ind. 550; s. c., i West. Rep. 584. 
purpose to require the existence of such an In a (mxge of Assault and Battery with 
intent can be discovered. Halstead v. Intent to murder, evidence that deceased 
State, N, J. L. ( ) 552 ; s. c., 10 Cent, attacked the defendant being first intro- 

L. J. zgo. duced, proof of previous threats by him is 

8 . Vide tit “ Intent,” this series. admissible upon the ground that such 

Where it does not appear that the in- threats may tend to illustrate the character 
jury was wanton or excessive punishment, of the attack made, although never com- 
or if it was done under the belief that the municated to^ the defendant ; and the dis* 
defendant had a right to commit it, and not covery of evidence of such threats after 
from malice against the owner, it has been conviction of the defendant is a ground for 
held that the offence was not committed, granting a new trial. Leverich i\ State, 
Rex V, Pierce, 2 East, P. C. 1072; State v, 105 Ind. 377 ; & c., 3 West. Rep. 314. 
Robinson, 3 Dev, & Bat, (S. C.) X 30; State Attempts, — Upon the trial of an in* 
V, Newby, 64 N. C. 23; Hill -v. State, 43 dictment for attempting to procure a mis- 
Aia 335; Hobson v. State, 44 Ala, 381; carriage and abortion by furnishing a preg- 
State V, Wilcox, 3 Yerg, (Tenn.) 278; Go- nant woman with medicines for that pui- 
forth State, 8 Humph, (Tenn.) 37; State pose, any declarations or acts of the 
V, Enslow, 10 Iowa, 1 1 5. defendant, either before or after the par- 

It is a general law governing the law of ticular act mentioned in the indictment, 
malice, that, when a man commits an act tending to show his intention and purpo.se 
unaccompanied by any circumstances jus- to procure such abortion, are admissible, 
tifying its commission, the law presumes Lamb v. State (Md.), 5 Cent, Rep. 747. 
that he has acted advisedly and with an in- That the defendant made a subsequent 
tent to produce the consequences which atteippt to accomplish the same purpose 
have ensued. Peoples. Petheram (Mich.), by different means, is admissible, to show 
7 West. Rep. 596. with what purpose and intent he made the 
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Evidenee. 


CRIMINAL PROCEDURE. 


Of Intent. 


Felonious purpose or intent is seldom established by direct 
evidence, but circumstantial evidence is mainly relied upon ; yet 
where the evidence is of such a character, it is never deemed to 

attempt charged in the indictment, as well The exposing of oleomargarine un- 
as to conoborate the evidence of the first marked, with other pure butter, or gio- 
attempt. Lamb v. State (Md.), 5 Cent. cerie», upon the shelves or counter ot a 
Rep. 747. Vide aftie, 650; tit. “Criminal sales! 00m, is an act from which an intent 
Law,” III. “ Attempts.” to sell may be inferred in the absence of 

False Pretences: Intent to defraud. — rebutting evidence. State Dunbai, 13 
As in other cases, the intent i& generally to Greg. 591. 

be gathered from the facts of the case.* It iitoxication. — Evidence of intoxication 
is sufficient to allege in the indictment and may be admitted wheie offence chaiged 
to prove at the trial, an intent to defraud embraces deliberation, premeditation, or 
generally, without alleging or proving an specific intent. Cline State, 43 Ohio St. 
intent to defraud any particular person. 332; s. c., i West. Kep. Si. Vide mite. 
Evidence of other Pretences. — It has “Criminal Law,” “Intoxication as a De- 
been held that to support the evidence of fence toCiime.” 

intent to defraud, proof that the defendant Larceny: Intent permanently to deprive 
has subsequently obtained other property the Owner of his Property: The Anixeas 
from some other person by the same pre- Furandi. — The felonious intent is an es- 
tence is not admissible, — R. v. Holt, 30 sential constituent of larceny, and there- 
L. J. M. C. II, — but that evidence of fore are excepted from ciirninal liability 
similar false pretence on a occasion those who are meieh trespassers. Thus, 
is admissible. R. Francis, L. R, 2 C. C. if I take my neighboi’s horse out of his 
R. 128; 43 L. J. M. C. 97. stables, and ride it in open day for a few 

Forgery; Intent to defraud. — It is not miles, where I am well known, there would 
necessary^ to prove an intent to defraud be a mere trespass, and no giound for a 
any particular person : it will suffice to charge of larceny, however much I may be 
prove generally an intent to defraud. So at enmity wdth my neighbor. So, also, aie 
It need not appear that the prisoner had e.\einpte’d those who take goods under a 
any intention ultimately to defraud the bona fide claim of right, however unfounded 
person whose signature he had forged, he that claim may be ; as if under color of 
having defrauded the person to whom he arrears of rent, although none is actually 
uttered the instrument. R. v. Trenfield, i due, I distrain or seize my tenant’s cattle : 
Fost. & H. 43. And it is not necessary that this may be a trespass, but is no felony, 
any person should be actually defrauded, Harris, Cr. L. 216. 

or that any person should be in a situation In Homicide. — On an indictment for 
to be defrauded by the act. R. v. Nash, murder where the death was caused by a 
21 L. J, M. C. 147. pistol-shot which pierced the medulla ob- 

In a prosecution for forgery of a prom- iongaia, and W'here it became important to 
issory note, where intent is an element of determine the effect of the shot in order 
the offence, evidence may be introduced to to ascertain whether a pistol had been 
show that the defendant was affected with placed near the body of the deceased to 
dipsomania ; that from protracted habits of suggest that the killing was committed in 
intemperance his mind had become im- selWefence, the evidence of a physician, 
paired ; that when he was under the influ- that, after the medulla oblongata was stiuck 
ence of liquor he was insane, did not by the bullet, the deceased would have 
know what he was doing, could not dis- neither volition nor consciousness, was com- 
tinguish right from wrong, and that he was petent. King v. Commonwealth {.Pa.}, 9 
in such a state when he committed the act Cent. Rep. S06. 

complained of. People v. Blake (Col.), It was held in Fonts v. State, 8 Ohio St. 
May 27, ’84 ; 3 W. C. Rep. 38 ; i Am. L. J. 98, and affirmed in subsequent cases, that 
162, 4 Pac. Rep. X. the intent to kill is essential, and that an 

Intent to injure or defraud.— When it indictment for murder is bad on demurrer, 
is necessary to allege this, there is no need which omits to charge such intent, 
to allege an intent to injure or defraud any Permitting the appellant to state that his 
particular person. intention in firing a gun, which was the 

When a person wilfully sets fire to the assault charged, was to frighten the tres- 
house of another, the intent to injure that passer from his premises, and that he did 
person is inferred from the act. But if the not intend to kill when he shot at him, 
setting fire is the result of accident, though sufficiently explained the ^ motive of the 
the accused be engaged in the commission shooting, and was inconsistent with any 
of some other felonv, there can be no in- theory of self-defence. Rauck v. State, 
lent to defraud. Harris, Cr. L. 277. no Ind. 384; s. c., 9 West. Rep. 197. 
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impair or impeach the validity of the proof. ^ Evidence in refer- 
ence to similar transactions of the same general character is 
admissible to show criminal intent.® 

11. Of Alibi, — Alibi, like every other defence not arising out of 
the res gestcs^ must be proved by a preponderance of evidence.^ 

12. Of Attempts to escape, — An attempt to escape from cus- 
tody is a circumstance to be considered in connection with other 
evidence to determine the question of intent.'*' 

Evidence of the flight of the accused after the return of indict- 
ment against him, and of his effort to obtain false testimony to 
be used on his trial, is always admissible for the State, and espe- 
cially when the inculpatory evidence is circumstantial.® 

13. Of Attempts to procure False Testimony, — Fabrication of 
false and contradictory accounts by a criminal for the purpose of 
diverting inquiry, or casting off suspicion, is always a circumstance 
indicatory of guilt.® And testimony is admissible on behalf of 
the prosecution to show that the accused, after the commis- 
sion of the crime charged against him, attempted to manufacture 
testimony in his own defence, or to destroy testimony tending to 
prove his guilt, 

1 . Archer v. State, 106 Ind. 426; s. c., so far from the scene of action as to ren- 

4 West Rep. 726, 728. der it impossible that he should have par- 

2 . Commonwealth v, Sawtelle, 141 Mass, ticipated. Bryan v. State, 74 Ga. 393 ; 

590 ; s. c., t New Eng. Rep. 590 ; Thomas State v, Fenlason, 78 Me. 495 ; s. c., 3 New 
V, State, 103 Ind. 419; s. c., i West. Rep, Eng. Rep. 273. See Stewart People, 43 
309, 314, Mich. 255. 

3 . Vide tit. Alibi,” r Am, & Eng. 4 . Anderson v. State, 104 Ind 467 ; s. c., 
Encyc, of L. 454, In California, — People 2 West. Rep. 341 ; State v, Griffin, 87 Mo. 
2/. Lee Sare, June, 1887, — Georgia, — Led- 608; s. c., 3 West. Rep. 820; Hart v, 
ioxdt/. State, 75 Ga. 856; Bryan State, State, 23 Te.x. App. 563. 

74Ga. 393, — Iowa, — States/. Sutton, 7 6. Williams v. State, 22 Tex. App. 

Iowa, ; State v. Rivers, 68 Iowa, 6t r, — 497. 

Maine, — State v, Fenlason, 78 Me. 495 ; Threats of Lynching. — Where evidence 
s. c., 3 New Eng. Rep. 273, — and Missouri, ha.s been given lending to show that de- 
— State V. Johnson, 91 Mo. 439; s. c., 8 fendant, after his arrest, fled, and forfeited 
West. Rep. 71 1; State w. Rockett, 87 Mo. his bail, /leid^ that the court properly ex- 
666; s. c., 3 West. Rep. 249, — it is ^eid eluded evidence of threats to lynch defend- 
that the burden of proof rests on the de- ant, where there was nothing to show that 
fendant to establish an alibi by a prepon- the flight was soon enough after his knowl- 
derance of evidence. But in Illinois— edge of the threats, to indicate that he 
Hoge 7/. People, 117 111 . 35; s. c., 4 West, fled on that account. State v, McDevitt, 
Rep. 197 — and in Texas, — Ayres v. State, 69 Iowa, 549. 

2t Tex. App. 399, — it is ketd that the Until the State introduces evidence 
burden of proof does not rest upon the showing that defendant had gone away 
defendant to establish an alibi bjf a pte- under circumstances indicating a purpose 
ponderance of evidence. An alibi merely to avoid arrest, evidence of his purpose in 
traverses the issue tendered by the indict- leaving is immaterial. Welch?/. State, 104 
ment, and is sufficient to raise a reasonable Ind. 347 ; s. c., 2 West. Rep. 228. 
doubt of guilt. l,edford v. State, 75 Ga. 3 . McKeen r. Commonwealth (Pa.), 5 
856; State V, Rockett, 87 Mo. 666; s. c., 3 Cent. Rep. 890. 

West Rep. 249. 7 . Cover v. Commonwealth (Pa.), 6 Cent. 

In Texadi, wherever alibi is the only Rep. 585. 
ground of defence, upon request the court Bvileiiee of the ri%ht «C the Aectwed 
is bound to give a special instruction, after the return of indictment against him. 
Ayres zf. State, 21 Tex. App. 399. It seems and of his effort to obtain false testimony 
that in Georgia and Maine the evidence of to be used on his trial, is always admissible 
alibi should show that the defendant was for the State, and especially when the in- 
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Upon the trial of an indictment, evidence of the defendant’s 
gooi character is a substantive fact, and must be treated as such. 
It is not a mere make-weight to be thrown in to determine the 
balance in a doubtful case.^ And in a case of homicide, the 
defendant may show the character and reputation of the de- 
ceased.^ 

ij. Of Declarations as of Res Gestm, — Those declarations which 
are a part of the res gestce will be competent evidence in a prose- 
ctition for the crime.^ But statements by a defendant to a crimi- 

the jiij-y fj-ge the accused guilty or dence of specific acts of violence towards 

Is not unconstitutional. State v* Wil- third persons is inadmissible, 
son I Rep. 888. ^ When the voluntary confession of a de- 

statement in the charge to the Jury, fendant is otherwise admissible against 
that Qf gQQ(j character is admitted him on trial for the crime, it is imma- 

p ^^iminal cases for the purpose of lead- terial that he was under arrest when the 
ing jhe jury to believe that the accused is confession was made. People tu Druse, 
not lihefy have committed the crime, but 103 N. Y. 655 ; s. c., 4 Cent. Rep. 770. 
wheig the facts constituting the crime are 3 . Uature of Act. — When it is necessary, 
cleanly proved, such evidence can have on the trial of a cause, to inquire into the 
littU or no effect, is Iield not to have been nature of a particular act, or the intention 
erro^ where, taking the whole charge to- of the person who did the act, proof of 
gether, the jury were, in effect, told that what the person said at the time of doing 
the (iase was not one where the fftCts con- the act is admissible in evidence as part of 
stitutij^g crime were clearly proved so the resgesta for the purpose of showing its 
as render evidence of good character of true character ; but, to render such declar- 
littH or no effect, but one where the testi- aliens competent, the act with which it is 
moiiy ^as contradictory, and hence such connected should be pertinent to the issue ; 
evidence should be considered in connec- for, when the act hperse incompetent, the 
tion with all the other evidence, and that union of the two will not render the declar- 
if they had any reasonable doubt of the ation admissible. Brumley State, 21 Te.v. 
t^^f^naanPs guilt, upon all the facts of the App. 222. 

including his good character, then he Declarations regarding the Act. — If the 
be acquitted. State v, Leppere, 66 defendants in a prosecution unde” an in- 
355. dictment for murder have said any thing in 

Heine v. Commonwealth, 91 Pa. St, relation thereto, the jury should consider it 
Hanney v. Commonwealth (Pa.), 8 all together; what they said against them- 
C®ljt. Rep. 104. selves, the law presumes to be true; but 

the trial, a witness was asked to state what they said for themselves, the jury are 
the general reputation of the defendant for not bound to believe, but may believe or 
P^^\:e and quietness in the county, so far disbelieve as it may be shown to be true 
knew. The witness had not stated or false ; and statements and admissions are 
that; jjye4 the county, or knew the only binding upon the party making the 
^*^eral reputation of the defendant therein, same. State 7/. Anderson, 89 Mo. 312; s. 
court excluded the evidence. I/Mf West. Rep. 420. 
the ruling of the court was proper. tfeat a Defendant has said against Mm- 
f ^^ple z'. Rodrigo, 69 Cal, 6or.^ self after the act of killing, the law 

H is error to charge the jury in a prose- presumes to be true ; but his statements 
for a conspiracy to the effect that evi- favorable to himself, in any different con- 
of good character is available only versafion, not proved by the State, are to 
5 doubtful case. The law give.s to such be disregarded. State v. Hicks, 93 Mo. 
f'l<lence a jjositive defensive force, and 431 ; s. c., 10 West Rep, 415; State 7/. 
It H for the jury to assign its value upon Bryant, 55 Mo. 77; State zu Evans, 65 Mo. 
^ '^'^mparison of all the facts and circum- 579; State 7^. Christian, 66 Mo. 138. 

which envelop the transaction. Sn,.h Evidence should be limited to the 
^‘^Ued States Grunnell {D. C), 3 Cent identification of the prisoner and the de- 
764. ^ ^ ^ ceased, and to the act of killing and 

In Homicide* — After evidence has circumstances forming part of the r^s gest^. 
been given by a defendant, tending to show State zu Chambers, 87 Mo. 406 ; s. c., 2 West, 
the homicide was committed in self- Rep, 41^3. 

he may follow it by proof of the The Quo Anlmo and all actions and words 
g6t\eral reputation of the deceased for whereby that is demonstrated, form part ot 
quarrelsomeness and violence; but evi- the and thus become admissible. 
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nal prosecution, which are no part of the res gesfcs, but which are 


Garber 2/. State, 4 Colthv, (Tenn.) 161, and may be Inquired into by the other; as when 
cases cited ; State v, Gabriel, 88 Mo. 631 ; a lettei is read, all other letters on the same 
s. c, 5 West. Re|3. 340. subject between the same parties may be 

Surrounding Circumstances. — “Human given. And when a detailed act, declar- 
atfaiis consist of a complication of circum- ation, conversation, or writing is giver in 
Stances so intimately interwoven as to be e\idence, any other act, declaration, 01 
hardly separable fiom each other. Each writing whicl) is necessary to make it full\ 
owes its birth to some preceding circum- understood, or to explain the same, ma\ 
stances, and in its turn becomes the prolific also be given in evidence.” That portion 
parent of others, and each during its of the written testimony ot the deceased 
existence has its inseparable attiibutes and witness, M., read by the State in this case, 
its kindled facts materially affecting its related solely to the prosecution of the de- 
chaiacter, and essential to be known, in fendaiit and his co-defendants. That part 
order to a right understanding of its nature, pioposed to be lead by the defence le- 
These sunounding circumstances, consii- lated solely to a prosecution against the 
tuting paits of the 7 'es mav alwa\s be deceased. that the portion "of the tes- 

shown to the jury along with the principal timony offered to be lead by the defence 
fact, anci their admissibility is deteimined had no lelation whate\er to that portion 
by the judge in the exercise of a sound read by the State, was not necessaiy to 
judicial discretion.” i Greenl Ev. 13S. explain^ the portion read, was clearly inad* 
Declarations of a Third Party aie the missible under the pro\isions of said 
natural and inartificial concomitants of an article. Kunde v. State, 22 Tex. App. 
act done by him, and are explanatory of 6^ 

such act, and such act is part of the res Declarations of the Defendant’s Father in 
gestee : such declarations are not hearsay, and Belation to the Stolen Article, made in the 
are therefore admissible. Hunter v. State, presence of the defendant, and acquiesced 
40 N. J. L. (n Vr.) 495 ; State v. Hayden, in by him, are admissible in evidence 
9 Rep. 237; State Gabriel, 88 Mo.^ 631 ; against him. Clement State, 22 Tex. 
s. c., 5 West. Rep. 340. App. 23. Confessions made by one of the 

Declarations of a third person are not defendants, both while drunk and while 
admissible as tending to prove the com- sober, being in evidence before the jury% and 
mission of the crime by him, in defence of being inconsistent with each other, a charge 
the accused on trial therefor, when not part asked, instructing the jury to believe the 
of the res nor definite and specific in latter in preference to the former, is prop- 
relation to the crime. State 2', Beaudet, 53 erly refused. Finch v. State, 81 Ala. 4t. 
Conn. 536 ; s c., I .\ew Eng. Rep. S33. Confessions or Declarations of One Con- 

The only Plausible Ground for the Ad- spirator, made after the consummation ot 
mission is, that, as the accused might the conspiracy, and not in the presence of 
exculpate himself by showing that another his co-conspifator, cannot be used in evi- 
was the guilty part v% so any item of evidence dence against the latter. Willey v. State, 
w hich would have been admissible had such 22 Tex. App. 408. <7 w/if, “Criminal 

other person been on trial should be re- Conspiracy,” VI. 3, p. 582. 
ccived in his favor- We concede the Declorafions by Co-Defendant. -— State- 
premises, but not the conclusion ; for, under ments made to a w itne.ss by a co-clefcndant, 
the rules of evidence, it make^ a vast at a time w hen the defendant was under 
difference w’hether declarations offered in aircst for the crime, aie evidence against 
evidence come from the party on trial or such co-defendant, and are properly ad 
not. In the one case they arc universally mitted <m the trial of the Uvo defendants 
admitted, unless irrelevant or self-serving, together. Smith r. People, 115 III, 615 ; s. 
In the other, they arc by general rule c., i West. Rep. 

e.xcluded, subject to a few' well-marked InRape. — On the trial of an indictment 
exceptions. In 2 Best on Evidence, § 506, for rane, it is competent to prove, on the 
under the head of infer alios acta" it is examination in chief, that the partv alleged 
said, “ No person is to be affected by the to have been injured made complaint while 
words or acts of others, unless he is con- the injury was recent; but the details and 
nected with them, either personally, or by circumstances of the transaction cannot be 
those whom he represents, or by whom he proved on such examination by her dec- 
is represented.” larations. Parker v. State (Md.), 9 Cent, 

la Texas. — Article 751 of the Texas Rep. 87. 

Code of Grim. Proc. reads as follows : Such declarations are not admissible as 
“ When part of an act, declaration, conver- evidence in chief to prove the commission 
sacion, or writins: is given in evidence bv of the offence, but only to corroborate the 
one pai-ty, the wdiole on the same subject testimony of the injured person given in 
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in the nature of self-serving declarations, open to the suspicion of 


court Dunn v, Sl:.te, 45 Ohio, St. ; rape, although i^roof of the fact that the 
s. c., 10 West. Rep. 493. prosecutrix made complaint recently after 

Thus, D., over seventeen years of age, the commission of the offence is competent, 
was indicted for carnally knowing and yet evidence of the particulars of such corn- 
abusing C., a female child under ten years plaint is inadmissible on behalf of the prose- 
of age, with her consent, on the 20th day cution. Roscoe, Cr. Ev. 26; i Russ. Cr. 
of iOecember, 1886. On the evening of ^23; Baccio 7/. People, 41 N. Y. 265. But 
that day, and on the next succeeding day, in Ohio the prosecution is permitted to give 
C. made complaint to her mother of the al- the substance of what the prosecutrix stated 
leged injury. After a delay until the 30th immediately after the event. In McCombs 
day of December, 1886, C., in response to v. State, 8 Ohio St. 643, the court says, 
inquiries by her mother, made a statement “ Whatever may be the rule elsewhere, it 
to her in detail of the particulars of the of* is settled in Ohio, that in a prosecution for 
fence. The statement was admitted in evi* rape, the substance of what the prosecu- 
dence on the trial of the accused, but the trix said immediately after the offence was 
delay in making it to the mother was not committed may be given in evidence in the 
explained and excused by proof of suf- first instance to corroborate her testimony.’^ 
ficient cause therefor. Hela^ that it was And in Burt v. State, 23 Ohio St. 394, — in 
error to permit such statement to be given which it was held^ that, in giving in evi* 
in evidence to the jury. Dunn v. State, 45 dence the declarations of the prosecutrix 
Ohio St. ; s. c., 10 West. Rep. 493. made immediately after the alleged trans* 
Carnally knowing a Female Child, — On action in corroboration of her testimony, it 
the trial of one indicted under Rev. Stat. is competent to show that in and by such 
§6816, for carnally knowing and abusing a declarations she charged the crime upon 
female child under ten years of age, with the defendant, — Welsh^ % says, “How 
her consent, the declarations made by the far the prosecution shall be permitted to 
injured person, in reference to the offence, go into details in giving the declarations of 
several days after its perpetration, are not the female, must, to a great extent at least, 
admissible in evidence to the jury, unless be left to the discretion of the court.” See 
the delay in making such declarations is also Johnson z. State, 17 Ohio, 593; 
first explained and excused by proof of Laughlin t/. State, 18 Ohio, 99; Ilornbeck 
sufficient cause therefor. Dunn z.'. State, z/. State, 35 Ohio St. 277 ; Brown z'. People, 
45 Ohio St. ; s. c., 10 West. Rep. 493. 36 Mich. 204, in which Burt v. State, 23 

In a case of rape, when the person upon Ohio St. 394, is followed, 
whom the offence is charged to have been Time 01 making Declarations. — A con- 
committed has not been examined as a wit- trolling question, however, is, How soon 
ness, no evidence ol her assertions or after the offence is committed must the fe- 
declarations descriptive of the offence or male who has suffered the injury make the 
(Offender should be received except when declarations, in order to render evidence of 
made /// extremis. They are merely hear- such declarations admissible? It is well 
say, and are not competent as evidence in settled in Ohio that the declarations must 
chief to prove the commission of the offence, be made immediately. Immediateness is 
If, however, the injured person has been essential to their admissibility. Such is 
.sworn and has testified, her declarations in the language substantially of our decisions 
relation to the injury, made immediately on the subject. Whether or not the dec- 
after it was inflicted, would be competent larations constitute a part of the res 
in corroboration of her statements made when made immediately after the injury, 
in court, i ler credibility would be strength- they largely preclude the idea of the injured 
ened or weakened as it would be found to party having been practised upon to fabri- 
l)e in accordance with, or contradictory to, cate'a story. They arc presumed to be the 
the statements and disclosures which' she natural outburst of outraged feelings, and, 
would naturally make immediately after an if made at all, would naturally be made at 
outrage upon her person, — disclosures the first opportunity, while the injury is yet 
which she would instinctively shrink from fresh and aggravating. Silence and delay 
if not true. Dunn v. State, 45 Ohio St, in making known the wrong would be 
; s. c., 10 West, Rep. 493. likely to awaken suspicion and doubt as to 

Evidence of Declarations. — In England, the truth of the complainant’s statement 
and in several American jurisdictions, evi- If, says Blackstone, she conceals the injury 
clence of the declarations of the injured per- for any considerable time after she has had 
son has been limited to the mere fact that a an opportunity to complain, such a circum- 
oomplaint was made, and the bare nature of stance would carry a strong presumption — 
it. Thus, the rule is laid down in New though not conclusive — that her testimony 
York, that, on the trial of an indictment for is false or feigned. 4 Bl. Com. 213, But 
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being part of a hastily formed plan of defence, are not competent 
evidence.^ 

Declarations of a party to the offence committed, made after 
the crime was complete, are not part of the res gestm ; such as 
to declarations of a woman on whom an abortion had been com- 
mitted/'* 

when delay by the ]iro‘^eciitrix in making spiracy between the parties. Rex v, Wat- 
cumplaint oi deciaiing the circumstances i>on, 32 How. St. Tri. 7; Rex Bran- 
of the wrong has occuue<l, such delay may dreth, 32 How. St. Tr. S57 ; Rex v. Hardy, 
be explained and ex'cused by proof of su^ 24 How. St. Tr. 451 ; American Fur Cn,?^ 
liclent cause therefor; as*, for instance, U. S., 27 U. S. (2 I’et.) 358, 365, bk, 7, L. 
want of suitable opportunity, or dures-s or ed. 450, 453; Commonwealth v. Crownin- 
threats by the perpetrator of the wrong, shield, 27 Mass. (10 Pick.) 497; Xichols 
liiggins V, People, 5S X. Y. 377; Stater*. Dowding, i Stark. Si. 

Shettleworth, 18 Minn. 208; State v. The points to be considered are whether 
Knapp, 45 X. H. 148; State r.De Wolf, 8 the circumstances and declarations weie 
Conn. 93. Vet, if there has been a want contemporaneous v\ith the main fact, ami 
of promptne'-s in making complaint or dec- whether thc% were hO connected with it as- 
laration as to the particulars of the injury to illustrate its character. /;/ re Tavlor, 
after its perpctiation, the court should not 9 Paige, Ch. (X. Y.) 61 1; Carter 7*. Bu- 
admit evidence of the complaint or declara- chanan, 3 Ga. (3 Kelley) 513; Blood v, 
tion until the delay has been excused or Rideout, 54 Mass. (13 Met.) 237; Boydenr, 
justified. People re Gage (Mich.), 8 Cr. L. Burke, 55 U. S. (14 How.) 575, bk.* 14, 
Mag. & Rep. 195, w’as a case of prosecution ed. 54S. 

tor rape, and the silence of the outraged Extra-Judicial Statements. — In Whar- 
party in making complaint was the direct ton’s Criminal Evidence, ^ 225, it is .saidy 
consequence of fears of chastisement in- “ Extra-judicial statements of third per- 
duced by threats of the defendant. “ It is .sons cannot be proved by hearsay, unless, 
contended,” said Champlht^ y., “ that the such statements were part of the res gesice^ 
testimony ought not to have Ijeen received or made by deceased persons in the course 
because of the lapse of time after the out- of business, or as admissions against their 
rage and the statement to the mother. The own interest, or pe material for the pur- 
lapse of time occurring after the injury and pose of determining the state of mind of 
before complaint made is not the test of ad- a party who cannot be examined in court. 
mis.stbility of the evidence, but it may be . . . Hence, on an indictment for murder, 
considered as affecting its weight ; and the admissions of other persons that the\ 
when complaint is not made promptly, the killed the deceased, or committed the crime 
delay calls for explanation before the court m controversy, are not evidence ; and e\ i- 
will admit it,” deuce of threats by other persons arc* in- 

1. Spittorff Vn State, loS Ind. 307 ; s. c., admissible. . . . On an indictment for lar- 

<5 West. Rep. 307, ceny also, declarations of third paitie.s 

2. Peopler^.Murphy (X. Y.), 2Cent. Rep. that they committed the theft are inad- 
107. Applied to the case of a co-conspira- missiblc.” 

tor. State v. McGraw, 87 Mo. 161 ; s. c., It W'as shown that the witness, by whom 
2 West, Rep. 44S ; State v. Duncan, 64 the defendant proposed to prove his dec- 
Mo. 263, larations, was two hundred yards distant 

Declarations, to he Admissible, must be when the difficulty occurred; that he went 
concomitant with the principal act, and so to the place of the difficulty after it w*as 
connected with it as to be regarded as the over, and asked the defendant what was 
mere result and consequence of co-existing the matter; that the defendant told him 
motives. 2 Poth. Obi. 248; Ambrose v. to catch his horse first, and he would tell 
Clendon, Hardw, 267 ; Doe v* Webber, i him ; that he accordingly caught the dc- 
Ad. & El. 733 ; Boyden 7'. Moore, 28 Mass, fendant’s horse, occupying about three 
(ii Pick.) 363; Walton ik Green, i Car. & minutes of time in doing so, when the de- 
P. 521; Reed v, Dick, 8 Watts (Pa.), 479; fendant made the statement proposed to 
O’Kelly V, O’Kelly, 47 Mass. (S Met.) 436; be introduced in evidence. Held^ that the 
Stiles V. Western R. R. Corp,, 47 Mass. (S statements so made by the defendant were 
Pick.) 44. no part of the res gesfee. Bradberry tK 

Declarations of Co-Conspirators. — The State, 32 Tex. App. 273. 
same principles apply to acts and decla- A Declaration accompanTing and ex- 
rations of a co-conspirator, but the founda- planatory of an Act indefinite in itself is 
fion must first be laid by proof sufficient always admissible as part of the res 
to establish prima facie the fact of con- Thus, on a trial for murder, where the 
4C, ofL.— 55 805 
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ar back the prosecution shall be permitted to go, is in the 
ti of the trial judge. The general rule is, that the evi- 
iould be admitted if, under the facts, there can be a rea- 
inference that the same state of mind continued to exist up 
uringthe particular time which is the subject of inquiry.^ 
f Threats. — Evidence of threats, general or special, or 
idications of a similar nature of the intended commission 
>ngful or criminal act, are admissible in both civil and 
cases.^ Evidence of threats, to be admissible, must be 
its directed against the person of the defendant, not 
ais property, or the person of another.® 
ts by the defendant are always admissible ; and it is prop- 
1 that there is equal reason, supposing a collision between' 
ased and the defendant to be first proved, for the admis- 
mch threats by the deceased.'*' 

ts alone, unaccompanied by any overt act or outward 
ration, will not justify hostile acts towards those making 
ats : the danger must be immediate.® 

ved that the deceased when last should be previously shown to be con- 
! was asked whither he was nected with the crime, to render his threats 
id answered to look for N.” in relation thereto admissible. State 7'. 
^ed), Aetitf that this statement hlay (Me.), 3 New Eng. Rep. 846. 
ithin the rule against hearsay. The Exclusion of a Letter, without signa- 
ardello, 4 Mackey (D. C.), 503; tare or date, conveying threats to the 
it. Rep. 666. defendant, and offered in evidence where 

ifter the shooting, deceased went no injury was shown, is not ground for .1 
hundred yards and called to hi^ new tiial. Linneus City v. Dusky, 19 Mo. 
went to him travelling one him* App. 20; s. c, i Wcst. Rep. 321, 322, Mo. 

, and she testified that he said R. S. 3775. 

Hun, he has killed me!” 01, 4 . As to the same subject, see also Holler 

tie has shot me! Pray for mei 7'. State, 37 Ind. 57; Wood State, 93 
tdren ! ” the testimony was Ind. 269; Boyle v. State, 97 Ind. 322; 
jible as part of the frs or Campbell r'. People, 16 111 . 17. 

declaration. If the exclama- Threatsmadeby Deceased are not admis* 

’ O Hun, he has killed me I ” it sible in evidence, e.xcept under the defence 
ounection with the nature of the of self-defence. State v, Clum, 90 Mo. 482 ; 
i the short time which elapsed ,s. c., 8 Wc.st. Rep. 209. Defendant cannot 
death, show that he was under introduce proof of previous threats, unless 
‘ impending death; but if the it is first shown that he w,as attacked or 
n was, ** I le has shot me ! ” there was threatened with immediate danger !)y 
0 show that the statement was the decea.sed. State v. Brooks (La. An.), 
r a sense of impending death. June, 1887. 

Jer, 90 Mo. 545 s. c., 6 West. Where Self-Defence is sought to be esta!)- 

lished, evidence of mere threats made by 
onwcalth r. Hill (Mass.), 5 the deceased is not admissible. State r. 
Rep. 277. Clum, 90 Mo. 482 ; s. c., 8 West. Rep. 209. 

tson Hill, 87 Mo. 553 ; s. c., ICvidcnce of threats, to be admissible, 
p. 477, must be of threats directed against the 

WOA «f latetttiottS to commit a person of the defendant, not against his 
less susceptible of being false property or the person of another. State 
IWrations of the opposite cast; 7*. Doivns, 9c Mo. 19; 8 West Rep, 24T, 
of intention to abstain 5 . State 7». Clum, 90 Mo. 4S2; .s, c., S 
ippl^^ion of that or a similar West. Rep, aeg, 

Reaudet, 53 Conn, 536; Threats of Third Derson,— It is, therc- 
Rep. 835, fore, going far enough in favor of th#^ 

■BSSakas, 91 Mo. 19 ; 8 West accu.sed, to allow him to exculpate himself 

by showing the fact of another’s guilt, by 
Hlippfpsjbiy that the accused some appropriate evidence directly con* 

son 
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necting that per'^on with the (oupu' ddhti, could only have 

'i'he animus ot a third perbon is no detence, nccting Peck v\ ith the tact, that is, with the 
and by itself it cannot prove the ultimate peipetration of some cleea entering into 
fact which is a defence. Even as to the the crime itself. Direct ^idence connect- 
threats of the person on trial, Wharton, in ing Peck with the corpus delicti have 
his “Criminal Evidence,” Sth ed. § 756, been admissible. After proof of the m- 
■Stays, They “are admib&ible in evidence, conbtitutiii^ Peck ^ ^ -j 

not because they give rise to a presumption been given, it might be that the evidence 
of law as to guilt, which they do not; but \^hich was offered and excluded in this 
because from them, in connection with case would have been competent in con- 
other circumstances and on proof of the fiimatiun of the direct testimony connect- 
corpus delicti y guilt may be logically in- ing him with the fact of killing. No such 
ferred.” In 3 Bentham's Jud. Ev. 7 5,* it is direct testimony was offered here. It is 
said that “Declarations of an intention to unnecessaiy to elaborate, as the questions 
commit a crime are no less susceptible of of evidence here made have been fully dis- 
being false than declarations of the oppo- cussed and decided by this court in many 
site cast ; namely, declarations of an inten- cases. It is only necessarjr to refer to the 
tion to abstain fioni the commission of that piincipal ones. State v. Bishop, 73 N, C. 
or a similar crime.” 44; State v. May, 4 Dev. (N. C.) 328; 

In State v. Johnson, 30 La. An. 921, State v. Duncan, 6 ired. (N. C.) L. 236, 
the State, in a prosecution for murder based State v. White, 6S N. C. 1 58.” 
entirely on circumstantial e\ idence, found These cases are all peitinent, and stip- 
it necessary to trace to the accused a mo- ported by similar and some additional 
tive for the homicide m a previous quarrel reasons. We wdll not take the time and 
w ith the deceased, when the accused w^hile space necessary for a particular statement 
m liquor utteied threats against the de- of the evidence offered, and the reasoning 
ceased; and upon cross-examination the of the court sustaining its exclusion. To 
witness for the State, w'ho had in chief tes- the above list we will add the case of State 
tified to the quarrelsome character of the r. Haynes, 71 N. C. 79. 
deceased and to the threats of the accused, In Crookhani v* State, 5 W. Va. 510, it 
was asked what other quarrels the deceased was held that it was no error to exclude 
had besides that with the accused, a few' testimony offered by the prisoner, to tlie 
days prior to the murder; and the tiial effect that another and a different person 
court excluded it. The court of review from himself had made threats to kill the 
cites no authorities and enters into no dls- deceased, just before the commission of 
cussion of the question upon principle, but the offence with which he was charged, 
simply says in effect that, although it w'as and that immediately after the offence 
of doubtful admissibility, yet on the whole such other person left the country, and has 
they will give the accused the benefit of a not since been heard from, 
new trial. State v, Beaudet, 53 Conn. 536; In Boothe v. State, 4 Tex. App. 202, and 
s. c., I New' Eng. Rep. 833. in Walker v. State, 6 Tex. App. 576, both 

The case of State Davh, 77 N. C. 4S3, lieing indictments for murder, it w'as held 
was an indictment for murder. On the trial not competent for the accused to prove 
the prisoner propo.sed to prove by one Peck that a very short time before the homicide 
that George Nicks had malice towards the a person “other than the accused made 
deceased, and had a motive to take his life, threats to take the life of the deceased, 
and opportunity to do so, and had threat- In the last case the court supported the 
ened to do so before the court, lie ruling by saying, “The issue of the trial 
further offered to prove by one Rice, “ that was the guilt or innocence of the defendant 
one Peck took a gun, and Vent in the direc- on trial. Evidence is admissible if it tends 
tion of the house of the deceased some to prove the issue, or constitutes a link, in 
time before the deceased was killed.” The the chain of proof; and this seems to be 
•court says, “Both exceptions are unten- the limit, and excludes all evidence of col- 
able, and have been repeatedly so held by lateral facts, or those w'hich are incapable 
this court; the first, because they are dec- of affording any reasonable presumption 
larations of a third party, and are res inter or inference as to the principal fact or mat- 
etlws actant and have no legal tendency to es- ter in dispute ; and for the good reason 
tablish the innocence of the prisoner ; and stated for the rule by Mr. Greenleaf, that 
the second for the same and additional such evidence tends to draw awa^ the 
reason that the time is too vaguely and in- minds of the jury from the point in issue, 
definitely set forth. . . . Such evidence is and to excite prejudice and mislead them, 
inadmissible because it does not tend to 1 Greenl. Ev, §§ $ 3 .” 

establish the corpus delicti Unquestion- We may add that the doctrine of these 
ably it would have been competent to cases has received the recent approval «>{ 
prove that a third party killed the de- jurists and text-writers of high authority- 
ceased, and not the prisoner. But this Wharton, in his treatise on Criminal Evi- 
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vary the case in the slightest degree. . . . 

isam was not an act 
uithin the meaning of the doctrine I have 
been discussing. ... To give effect to the 
nu re declarations of third persons, would 
be a most alarming innovation upon the 
cnmiiiai law. Such a declaration would 
not be obligatory on the person making it. 

1 • e might arlerwards demonstrate its falsity 
when attempted to he used against hiin. 
Such testimony may be a mere contrivante 
to procure the acciuittal of the accused.” 

^ In West 7/, State, 76 Ala. 9(S, the (pies- 
tion was again before the highest court of 
the same State, and it was held “that the 
admis.sion of a third person that he com- 
mitted the offence with which the accused 
was charged, not made under oath, though 
on hi.s death-bed, is mere hearsay, and is 
not admissible as evidence for the accused.” 

In Sharp State, 6 Tex. Ap]). 650, 
it was held no error to refuse to allow .1 
w ilness for the defence to testify that cei- 
tiiin other men confessed that they com- 
mitted the crime. 

A similar luling was also sustained in 
khi'a 7'. State, 10 Verg. (Tenn.) 258, 

(lieentieUl 7'. People, 85 N. Y. 75, was 
.in indii'tment for murder. Upon the trial 
the aeenH'd offered the letter of one Royal 
Kellogg to his brother, in which, after al- 
Inding to the murvlcr, he said among other 
things, “ It they want me, they can come 
ami get me;” ;md in ronnoction with the 
abo\e, and certain anonymous letters con- 
taining confessions, thew' offered the dec- 
Knations ot Kellogg and his brother and 
.imaher person, m.ule within an hour after 
the muoier, and at a place three-fourths of 
a mile distant. The witness being awak- 
I m d at tlie lurking of a <h>g at about four 
lAhnk in tin mvnning, on looking out of 
the window recogni/ed the two Kelloggs 
and om 'I'aidln, and they had a gun and a 
iu.», I ic. 'rhe witm ss, after giving in de- 
tail Uu ir suspiv'iou-. actions at this idace, 
wa> otfired to pi<»vc that Taplm .said to 
the K«lh»M»«son that occasion before 'they 
htJ, ** You were damnml fools to do it,” 
and that one t»f the Kelloggs retried, “If 
\\< had nof d»>m* it, we sjundd all have been 


V ‘ « o ‘ < i 1 /nni'i I, liMig ” 

^ ’ * a ' w 'b a tn in b .!/.”• f, J., in dilivethig the opinion of 

M < I I ! ! i * 111 .e t < ! *1 e iom(/^aid. “ Kvm if this letter could 

,j . I ♦ M , * » nM I Ml lu u^'.ndeil a ^ acvmfessiim t»r Kellogg that 

^ 4 i t u . t.i o .v*tb»» In uammbtid th* murdi r, it was only the 
» oooo 1 V moidii* and thn ile» I tt atom «‘f a third patty, merely hearsay 
* I Vn>^ V > H lb d' Ml \t ..CM. a H *fn AionUl tcMniioni, uml upon no rule of evidence 
.!» iM' ffmhd to in* admi*^jble. If sm h declaiationswerc com- 
hm AX M Otow xUm iIh* ut Upon any trial for homickic, they 

mAnnnx ihcMitMoIrf. would Ivnd !♦» omtiise the jury, and to 

/. 01 diltwimn xh opmioni ui diuti thtir atieuinm from the ttz} 

Mve MUitl* iaak ‘M Muwdmg Uie line imam Th« letter did not tend to establmh that 
mi* t»i ihrsc UraiioiiH ot >aot in tail M K* Hogg tiunmiued the offence ; wa» not a 
He an 4«l*itiovtu*ti «d lui otMi guiii, and that fiiift of the w^vrAfC,* and m no sense re- 
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XVI. V^itnesses.’ — i. Competency . — The same general rules 
governing the competency of witnesses and the admissibility of 
evidence is applicable alike in civil and criminal cases.® Other 


which he was upon trial, or raised any pre- 
sumption that Kellogg was the guilty paity. 
Confessions of this» character are sometimes 
made to screen offenders, and no rule is 
better established than that extra-judicial 
statements of third persons are inadmissi- 
ble. Whart. Ev. § 644 ; Whart. Cr. L. §§ 
662, 684; 2 Best, Ev. §§ 559, 560, 563, 565, 
57S. . . . While evidence tending to show 
that another party might have committed 
the crime, would be admissible, before such 
testimony could be received there must be 
such proof of connection with it, such a 
train of facts or circumstances, as tend 
clearly to point out some one besides the 
prisoner as the guilty party. Remote acts 
disconnected, and outside the crime itself, 
cannot be separately proved for such a 
purpose. In considering the question we 
have carefully examined the numerous au- 
thorities cited to sustain the position that 
the evidence was competent, and none of 
them hold that under such circumstances 
it could lawfully be received ; and it was 
neither admissible alone nor in connection 
with the letters referred to.” 

Threats by a Hob that they would hang 
a person who had killed another, made 
within a few minutes after the occurrence, 
are mere declarations of the opinions of 
those who composed the mob that the pei- 
son was guilty of murder, and are inadmis- 
sible in evidence on the trial of an indict- 
ment for the offence. State v. Sneed, SS 
Mo. 1 38 ; s. c., 3 West. Rep. 797. 

Assault to Murder: Evidence: Threats.*- 

On a trial for assault with intent to luui- 
der, a question to a witness by the accused, 
as to whether he had, shortly before the 
assault, heard a third person make any 
threats again.st the person assaulted, was 
properly excluded, there being no evidence 
that such third person had committed the 
crime. State v, Beaudet, 53 Conn. 536; 
S.C., 1 New Eng. Rep. 833. 

The court say, “ The offer wms simply to 
prove the threats of Dougherty against 
Dr. Zink. Any threats of any kind w'ould 
have filled the offer. What act Dougherty 
threatened to do, or when or how he "was 
to do it, was not indicated; nor was the 
offered evidence accompanied with any 
claim, or even a hint, that it could or woulcl 
be supplemented by further testimony. 
Indeed, it nowhere appears in the record 
that it was even claimed in behalf of the 
prisoner that Dougherty committed the 
offence, or that any evidence admitted or 
to be offered would show it. The threats, 
whatever they were, so far as appears, were 
entirely isolated from the transaction in 


question, and tended in no way to elucidate, 
or give character to, any material act or 
fact in the case. They could not, there- 
fore, have been received as parts of the 
n’j. .\s to the ihieats in the saloon, 

the only thing, it would .seem, which the\ 
characterised was the drunken condition 
of the one who uttered them.” 

1. For a full discussion of the subject 
of witnesses, see that title in this series. 

2. Infant Witness. — Where it appear^ 
to the preaiding judge that a child, offered 
as a witness, dues not sufficiently under- 
stand the nature and obligations of an 
oath, he may permit the child to be prop- 
erly instructed, if of sufficient age and 
intellect to receive insti actions. If the 
judge find the witness competent, it is n(» 
objection that she has been instructed by a 
Christian minister since the last adjourn- 
ment of the court. Commonwealth v, lA'iies, 
142 Mass. 577 ; s. c., 3 New Eng. Rep". 89. 

Interpreter as Witness.— A person ap- 
pointed to act as an interpreter on the trial 
of a criminal action, is not disqualified by 
reason of the fact that he w’as a witness 
for the prosecution. People Fong Ah 
Sing, 70 Cal. 8. 

Testimony of Deceased Witness. — Te.s- 
timony of witnesses, since deceased, taken 
before the justice of the peace on the pre- 
liminary examination, is admissible in evi- 
dence. State V. Elliott, 90 Mo. 350; s. c., 
7 West. Rep. 285. 

An Ex-Convict who has not been restored 
to citizenship, cannot be admitted as a wit- 
ness to testify for the State. State r'. 
Sutherland (Mo.), 6 'West. Rep. 214. 

Where an objection was made to the 
competency of a witness on the ground 
that he hacl been convicted of grand lar- 
ceny, and, to sustain the objection, the 
defendant offered the record of the con- 
viction of one “Reuben Bradshaw,” and 
the witness testified that he had never been 
known by the name <)( Biadshaw; and the 
evidence of another person was to the 
effect that he* was not certain that the wit- 
ness ever w'ent by the name of Bradshaw-, 
but had heard him called Bradshaw' several 
times, — on this evidence the court wa.s 
justified in overruling the objection. State 

Rose, 90 Mo. 20S; s. c., 10 West. Rep, 
279. 

Htuiband and Wife, — The provision of a 
statute that “neither husband nor wife 
shall be allovrecl to testify as to private 
conversations with each other,” is not con- 
fined conversations upon subjects whicli 
are confidential in their nature, but includes 
conversations betw'cen them relating to 
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witnesses than those whose names are indorsed upon the indict- 
ment may be examined by the State.^ 

a. Defendant as a Witness. — If a person accused of crime tes- 
tifies in his own behalf, he is to be treated as any other witness ; 
and if he fails to deny a material fact which has been testified 
against him, the district attorney may comment upon such omis- 
sion in his argument.® In such case the jury should weigh the 
testimony of the defendant as that of any other witness, and con- 
sider his interest in the result of the case.® 

(i) Ru/es Applicable tvhen he elects to testify . — Where a defend- 
ant takes the witness-stand, he assumes the character of a witness^ 
and is entitled to the same privileges, and subject to the same 
tests, and to be contradicted, discredited, or impeached the same as 


lousiness done by one ns agent of the a party to the record in a civil cause, 
other. Commonwealth v, Hayes (Mass.), or, being thus a party, failed to produce 
5 New Eng. Rep. 26S \ Dexter v. Booth, 84 evidences confessedly under his control 
Mass. {2 Allen) 559; Jacobs Hesler, 113 and peculiarly within his own knowledge. 
Mass. 157; Drew v. Tarbell, 117 Mass. State v. Anderson, 89 Mo. 312; s. c., 5 
90; Brown v. Wood, 121 Mass. 137. West. Rep. 420. 

Evidence on Former Trial. — The testi- 3 . Anderson v. State, 104 Ind- 467 j s. c., 
timony of a witness, in the presence of the. 2 West. Rep. 341. 

defendant on the hearing of his application* Where the defendant in a criminal pse 
for bail, may be read on the final trial, if testifies in his own behalf, and the jury 
the witness is out of the jurisdiction of the know him to be the defendant, there neecl 
court, or cannot be found. Sneed v. State, be no further showing that he is a party 
47 Ark, 180. However, it has been hetdiw to the suit; and the jury are authorized to 
Mississippi that evidence of the testimony consider to what extent that circumstance 
<ieUvered in a previous trial of the same should affect his credibility. Bressler v. 
case by a witness not dead, but beyond the People, 117 111 . 422 ; s. c., 5 West. Rep. 185. 
jurisdiction of the court or the limits of A Charge that, if the jury believe defend- 
the State, is not admissible. Owens z'. ant, as a witness, has testified falsely, then 
State, 63 Miss. 450, they have the right to disregard his evi- 

Xxk Tesas it devolves upon the party pro- dence, is erroneous, as omitting the essential 
p<ising to use as evidence the written testi- clement “wilfully and knowingly.” Pan- 
niony of an absent witness, taken upon the ton z/. People, 114 111 . 505 ; s. c., i West, 
examining trial of the accused, to first Rep. 357. 

establish that the witness resided out of An instruction which, in the language 
the State, or had removed beyond the used, is equivalent to telling the jury that 
limits of the State, or that he was dead, it was their duty to keep in mind that the 
or that he had been prevented from attend- witness was the defendant, and that his 
ing court through the act or agency of the testimonv, for that reason, could not be 
opposing party. Menges 7/. State, 21 Tex. taken a.s of controlling weight, unless con- 
App. 413. * ^ sistent with all the facts and circumstances 

A Signal-Service Station Official Record, in evidence, is erroneous, as discrediting 
without the presence of the party making the witness. The defendant has a right to 
the observation ami record, as a witness, ptit his evidence before the jury unpre- 
h not admissible in a criminal case, to jiuliced bv any adverse criticisms of the 
4>how the condition of the weather. People court Bird 7^ State, 107 Ind. 54; s. c., 3 
7*. Dow (Mich.), 7 West. Rep. 897. West, Rep. 279. 

1 . State V. O’Day, 89 Mo. 559; s. c., 6 In a criminal trial it is error for a court 

West Rep, 449; State 7y. Phelps, 91 Mo. to instruct the jury that it may at plea.surc, 
478 ; s. c., 8 West. Rep. 724. and without regarci to other considerations, 

2 . Heldt ZK State, 20 Neb. 493. reject the evidence wholly or in part of any 

Failure of Befeudaut to explain Promi- witness interested in the case or having any 

neat Facts, — When a defendant in a crirai- motive to swear falsely, unless such wit- 
nal case takes the stand as a wfitnes.s, and ness lie corroborated by other evidence; and 
fails to explain prominent and damaging such instruction is erroneous as much when 
facts peculiarly within his own knowledge, aimed at a defendant who testifies as at 
the inferences from such failure are as any other witness. Owens v* State, % 
adverse as though lie were a witness as Miss, 450. 

870 
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one defendant is disposed of by a pica of guilty, or a verdict of 
conviction or acquittal, he may be a witness for the other. ^ 

court is not ground for reversal. Noiton Missouri Practice ; Co-Defendant as Wit- 
s'. State, io6 Ind. 163; s. c., 3 West, Kep. ness for Prosecution. — But under Missouri 
730. Kev. Stat. § 1917, a defendant jointly m- 

X. State V. Hunt, 90 Mo. 490; s. c., 8 dieted with others, but not put upon his 
West. Rep. 627; State v. Glotts, 26 Mo. trial, cannot testify on behalf of the State 
307. against his co-defendants. State v. Chyo 

Under Illinois Eev. Stat. 1874, sec. 6, re- Chiagk, 93 Mo. 395 ; s. c., 10 West. Rep. 
lating to qualifications of parties as wit- 30$.^ 

nesses, a joint defendant in an indictment History of the Doctrine. — In theendeav- 
IS a competent witness against his co-de- or to ascertain the present status of the law 
tciidant. Smith v. People, 115 111 . 17 ; s.c., in this State, as involved in this question, 

I West. Rep. 615. it is necessary to give a summary of what 

Missouri Statute: Co-Defendant as Wit- has been heretofore decided by this court, 
ness for Defence. — Under Missouii Rev. as well as to quote from the text-writers, 
Stat. § 1918, co-defendants jointly indicted and to set forth certain statutory provisions 
with the defendant, but not put on trial, bearing on the point in hand, 
are competent witnesses to testify in his Bishop says, “One of two or more joint 
behalf. State z/. Chyo Chiagk, 92 Mo. 395; defendants cannot be a witness for or 
s. c., 10 West Rep. 308; State v. Goom against another, even on a separate trial, 
(Mo.), 10 West. Rep. 112. until the case as to himself is disposed of 

At the Common iiaw, the central idea by a plea of guilty, or a verdict of convic- 
was to prohibit a part)r to the record from tion or acquittal, or a discharge on a plea 
testifying. People v. Bill, 10 Johns. (H. Y.) in abatement ; then he may be. Sentence 
95. That prohibition no longer prevails, need not be rendered. Of course, if the 
()n the contrary, the controlling principle indictments are separate, he may be a wit- 
of the section under discussion is to remove ness, though the offence is supposed to 
the ancient landmarks of evidence, and to be joint. . . . According to Lord Hale, it 
make it entirely optional whether a defend- was the usage in his time not to indict one 
ant, in any given ci iminal case, shall bear who was to be a witness, because this would 
witness for himself or for his fellows, disparage his testimony. But, in our dav , 
Bearing this in mind, it is altogether incon- no good reason appears for attempting i<» 
ceivable that the legislature intended that a veil from a jury the real facts, with a gauze 
defendant might testify in his own behalf so transparent. Hence, with us, one of th.e 
and on behalf of those tried with him, and methods is for the prosecuting officer to 
yet be denied the privilege of testifying for require the accomplice to submit to be 
his co-defendant, or of having the latter tes- indicted with the rest. Whereupon the law 
tify for him when their trials are separate, is that a joint defendant cannot be a witness 
Such a construction would be an absurdic) for or against the others, even on a separate 
contrary to reason, and which should not trial, till the case is disposed of as to him 
be attributed to a man in his right senses, by a conviction or acquittal, or by a 7 tol}e 
State z'. Hayes, 81 Mo, 585, On the other prosequi. But judgment on the conviction 
hand, if a different consti action be given need not be rendered ; therefore the defend 
that section, such a construction accords ant who is to testify pleads guilty, and then 
well with its evident fundamental purpose, testifies. If his testimony entitles him to 
-“that of being a remedial section, giving be discharged, there is a nolle pi'osequi^ or 
a testifying capacity where none existed be- other appropriate proceeding ; or, it not, 
fore, therefore to be construed liberally,— the court has only to render sentence on 
to receive an equitable interpretation w'hich the plea of guilty” t Bish. Cr. Proc, §§ 
will enlarge the letter of the act so as 1020, u 66, and cases cited, 
more effectually to meet the beneficial end In Best’s ** Principles of Evidence,” by 
in view, and prevent a failure of the remedy. Chamberlayne, 180, it is said, “ Except, as 
i Kent, Com. 465 ; Smith, Com. :§§ 520, 547. above stated, the incompetency of accused 
In such cases the reason oC the law pre- parties to give formal evidence in criminal 
vails over its letter, and general terms are proceedings still subsists ; nor even can 
so limited in their application as not to parties jointly indicted be called as wit- 
lead to injustice, oppression, or an absurd nesses for or against themselves or against 
consequence; the presumpriou being in- each other,” 

dulged that the legislature intended no Another author says, “ But as in civil 
such anomalous results. United Stales cv actions against several defendants, a co- 
Kirby, 74 U, S- (7 Wall.) 482 ; bk. 7, L* ed, defendant may sometimes be so circura- 
278 » People % McRoberts, 62 111 . 38 ; St. stanced as to be a competent witness ; so, 
Louis & S. F. R. Co. Evans, $5 Mo. 329. in €ri>ninal prosecutions, one of several 
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On trial against two jointly indicted for false pretences, evi- 
dence may be admitted against one which does not tend to prove 

persons jointly indicted may be rendered judgment, or a plea of guilty. Therefore, 
•competent to give evidence, either for the where two were jointly indicted for uttering 
prosecution or for his co*defendants. Thus, a forged note, and the trial of one of them 
upon an information by the crown against was postponed, it was held that he could 
two or more, if a nolle prosequi be entered not be called as a witness for the other, 
by the attorney -general, either before or at So, where two, being jointly indicted for an 
the trial, as to one of the defendants, such assault, pleaded separately ‘ not guilty,’ and 
defendant may be called as a witness for elected to be tried separately, it was held 
the crown against his co-defendant So, that the one tried first could not call the 
where, upon a joint indictment against two, other as a witness for him.” i Greenl. Ev. 
one had pleaded in abatement, and for want § 363. 

of replication judgment had been entered Elsewhere the same author states, “The 
that he should be dismissed and discharged, usual course is to leave out of the indict- 
he was admitted, without objection, as a ment those who are to be called as wit- 
•competent witness for the other defendant, nesses ; but it makes no difference as to 
being himself no longer interested in the the admissibility of an accomplice, whether 
event of the prosecution. ... It has been he is indicted or not, if he has not been 
held in a recent case that a prisoner who put on his trial at the same time with his 
has pleaded guilty to an indictment is a companions in crime. He is also a compe- 
competent witness against other defendants tent witness in their favor ; and if he is 
joined in the same indictment. It was con- put on his trial at the same time with them, 
tended in this case that the defendant was and there is only very slight evidence, if 
not admissible as a witness against two any at all, against him, the court may, as 
other prisoners included in the same in- we have already seen, and generally will, 
dictment, because he was a party to the forthwith direct a separate verdict as to 
record ; but Aldersojt, B,, observed that him, and, upon hi.s acquittal, will admit him 
he was not a party to the issues, the only as a witness for the others. If he is con- 
issues being whetHer the two other prison- victed, and the punishment is by fine only, 
ers were guilty or not.” i Phill. Ev, 64, he will be admitted for the others, if he has 
65 paid the fine.” i Greenl. Ev. § 379. 

Greenleaf says, “In regard to defend- Whartonsays, “An accomplice is a com- 
ants in criminal cases, if the State would petent witness for the prosecution, although 
call one of them as a witness against others his expectation of pardon depends upon 
in the same indictment, this can be done the defendant’s conviction, and although 
only by discharging him from the record, he is a co-defendant, provided in the latter 
— as by the entry of a nolle prosequi; case his trial is severed from that of the 
or by an order for his dismissal and dis- defendant against whom he is offered.” 
charge, where he has pleaded in abate- Whart. Cr. Ev 9th ed. § 439. In another 
ment as to his own person, and the plea is place he says, “ At common law an accons- 
not answered; or by a verdict of acquittal, plice, not a co-defendant, is always a com- 
where no evidence, or not sufficient evi- petent witness for the defendant on trial ; 
dence, has been adduced against him. In but when indicted jointly with the defend- 
the former case, where there is no proof, ant on trial, although he has pleaded and 
he is entitled to the verdict; and it may defended separately, be is not, at common 
also be rendered at the request of the other law, a competent witness for his co-defend- 
defendants, whq may then call him as a ants, unless immediately acquitted by a 
witness for themselves, as in civil cases, jurjv or a nolle prosequi be entered ; and 
In the latter, where there is some evidence the same rule applies to accessories, 
against him, but it is deemed insufficient, a Whether the trial be joint or several, the 
separate verdict of acquittal may be en- rule is said to be the same.” ^ 
tered, at the instance of the prosecuting History of the Missouri Adjudications. — 

officer, who may then call him as a witness In Garret ik State. 6 Mo. i, it was ruled 
against the others. On the same principle, that an accomplice jointly indicted with 
where two were indicted for assault, and others, who is not put on his trial with 
one submitted, and was fined, and paid the them, may be a witness for them. In 
fine, and the other pleaded * not guilty,^ the McMillan v. State, 13 Mo. 30, this view of 
former was admitted as a competent wit- the admissibility of a witness in such cir- 
ness for the latter, because as to the witness cumstances was disapproved, though no 
the matter was at an end. But the matter ruling was made. 

is not considered as at an end, so as to In Fitzgerald z'. State, 14 Mo. 413, where 
render one defendant a competent witness several were jointly indicted, it was ruled 
for another, by any thing short of a final thatit was discretionary with the trial judge 
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Accomplices, £te. 


the offence against the other.^ In the separate trial of one of 
two persons jointly charged in an information with burglary, evi- 
dence as to what one said in the presence of the other as to the 
purchase of railroad tickets for the purpose of leaving the city 
shortly after the crime was committed, is competent.** Where 
evidence is offered against several defendants, on trial jointly,, 
which is admissible against one of them only, it cannot be 
excluded from the jury on motion, but a charge should be asked 
limiting its effect.^ Where two defendants, jointly indicted, 
elect to be tried jointly, and make no reservation of the right 
to testify for each other, as though they had severed, and were 
tried separately, there is no error in refusing to permit the wife 
of one of the defendants to testify in favor of the other defendant 
then on trial.*^ 

3* Accomplices^ 

4. Experts^ 

5. Limiting Ntimber of Witnesses, — It is within the discretion 
of court to limit number of witnesses.’’^ 

6 . Exmninatiou of Witnesses,^ 

7. Corroboration of Witnesses,^ 

whether a severance should be allowed the shall also, when there is not sufficient evi- 
defendants. dence to put him on his defence, at any 

All were then put upon their trial, and it time before the evidence is closed, be di.s- 
was then asked that the jury be permitted charged bjr the court, for the purpose of 
to pass on the case of Ward, so that he giving testimony for a co«defendant. The 
might be used as a witness for his co-de£end- order of discharge shall be a bar to another 
ants This request was also refused, and prosecution for the same offence.” 2 Rev. 
the result was that Ward was acquitted, Stat. 18^5, p. 1193. § 25. The section just 
and the other defendants convicted. And quoted is now § 1917, Kev. Stat. 1879. 
the second ruling was also approved by 1 . Commonwealth v. Blood, 141 Mass, 
this court. 571 ; s. c., 2 New Eng. Rep. 393, 

This case was followed in 1851 by that 2 . People v, Dow (Mich.), 7 West. Rep. 
of State V, Roberts, 15 Mo. 24, virhere quite 897. 

an extensive discussion of the point decided 3 . Williams v. State, Sr Ala. i. 

in Garret State, 6 Mo. 1, was had ; and the 4 . Trowbridge v. State, 74 Ga. 431. 

conclusion reached after an examination of 5 * For a full dihcussion of this topic, see 

the authorities was that, where two defend- tit. “ Accessories,” i Am. & Eng. Ency. of 

ants are jointly indicted, neither is admis- L. 6r, and particularly division ** 18 E\ i- 
sible as a witness for his co-defendant, no dence,” pp. 74 to 82. 
matter whether they be jointly or separately 6. See tits. “ Experts ” and “ Witness,” 

tried. this series. 

In 1852 it was ruled to be the proper 7 . Ex parte Marmadukc, 91 Mo. 228 v 
practice for the State to enter a nolle pio- s. c., 8 West Rep. 575. 
sequi in order to render one defendant a Limiting Kumber of Witnesses. — Whcic 

competent witness against his co-defendant, the defendant moved the court to establish 
State V, Clump, 16 fdo, 385. the State’s limit at three witnesses to a 

In 1854 the ruling made, that jointly fact, and the court fixed the limit at seven, 
indicted parties cannot be witnesses for the defendants were bound to infer that 
each other, whether jointly or severally a like limit would be applied to them, 
tried,^ was again announced. State v, Ed- Mergentheim v. State, 107 Ind* 567 ; s. c., 
wards, 19 Mo. 674. 5 West. Rep. 851. 

In J855 the legislature enacted the fol- The State in Rebuttal is not limited 
lowing section : ** When two or more per- to the witnesses who were examined before 
sons shall be jointly indicted, the court the grand Jury, or of whose introduction the 
may, at any time before the defendants prescribed notice has been given. State v, 
have gone into their defence, direct any Rivers, 68 Iowa, 61 1. 
d^^eudant to be discharged, that he may S. See this series, tit. “Witness, where 
be ’a witness for the State, A defendant these divisions are fully treated. 
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Arg ament of Counsel. CRIMINAL PROCEDURE, Argument of Counsel 

XVn. Argument of Counsel. — The conduct and management oi 
the argument upon the trial of either a civil or criminal prosecu- 
tion is largely within the discretion of the trial court ; and it is 
only when some abuse of this discretion, to the probable injury 
of a party, is shown, that an appellate court will interfere.^ 

As a general rule, counsel, in argument, must confine themselves 
to the facts brought out in evidence.^ But when counsel grossly 
abuses his privilege to the manifest prejudice of the opposite 
party, it is the duty of the judge to stop him ; and if he fails to do 
so, and the impropriety is gross, it is good ground for a new trial. ^ 


1 . Epps V, State, to3 Ind. 539; s. c., 3 
West. Rep. 380 ; i X. E. Rep. 492; Scripps v, 
Reilly, 35 Mich. 37 1 ; Kaime v. Oiuro, Trus- 
tees, 49 Wis, 371 ; s. c., 5 X. W. Rep. S38; 
Rehberg v. Mayor, 99 N. V. 652 ; s. c., 2 N. 
E. Rep. II; Stateie Hamilton, 55 Mo. 520; 
Lafayette v. Weaver, 92 Ind. 477; Moi- 
gan V, Hugg, 5 Cal. 409; Duffin v. People, 
107 III. 1 13; ShuUr V. State, 105 Ind. 2S9; 
s c , 2 West. Rep. Sor ; 4 N. E. Rep. S70. 

The Routine Matters of the Trial, such as 
what shall be admitted in argument to the 
^ury outside of the evidence, the degree of 
invective allowed, and the time during 
which the argument shall continue, are 
largely in the discretion of the court at 
^usi prius, Proffat, Jury Trial, sec. 249; 
State V. Hamilton, 55 Mo. 520 ; State v, 
Waltham, 46 Mo. 55; Scripp.s v. Reilly, 35 
Mich. 371; s. c., 24 Am, Rep. 575; St. 
Louis, etc., R. Co. v. Mathias, 50 Ind. 65; 
Larkins v Tartar, 3 Sneed (Tenn.), 6Si , 
Lloyd V, Hannibal & St, J, R. Co., 53 Mo. 
509: Kaime I/. Trustees, 49 Wis 371 ; Bar- 
den Briscoe, 36 Mich. 254; Hilliard, Xew 
Trial, 225. 

As to what is an Abuse of Bzscretiou, 
a:> to just how far courts may permit coun 
seltogoin aigument, the authorities aie 
not agreed. The line separating what is 
proper or allowable from what it Is iin 
proper and enoneous to permit coun.sel to 
comment u]jon, is dim and ill defined ; and 
cases may be found close to the line on 
either side. 14 Cent. L. J. 406 

2 , Dickerson r- Burke,* 25 Ca 225; Dos* 
ter V. Brown, 2j Ga. 24 ; Cook z\ Ritter, j 
K D. .Smith (N. ¥.1,253; Lloyd rc Ilanni- 
bai & St f R. Co . 53 Mo, 509 ; Read v. 
State, 2 ind, 438; Walker State, 6 
Hlackf (Ind.) i ; State v, Lee, Mo. 163. 

It is Error and sufficient cause for a new 
trial to permit counsel, over objection and 
exception, to comment upon facts pertinent 
to the issues but not in evidence, — Brown 
V, Swineford, 44 Wis. 282 ; s. c., 28 Am. 
Rep. 582 ; 7 Cent L. J. 208 ; Yoe v. Peo- 
ple, 49 III. 410; Kennedy v. People, 40 111 . 
489; Bill V. People, 14 !U. 432, — or to 
appeal to prejudices foreign to the case 
made by the evidence, and calculated to 


have an injuiious effect. Ferguson t. 
State, 49 Ind. 33; llennier t>. Vogel, 60 
111 . 401 ; Kmnaman r, Kinnaman, 71 Ind. 
417; Tucker z’. Ilenniker, 41 N. H. 317; 
State V. Smith, 75 X. C. 306. 

The Allowance of an Improper and Irrele- 
vant Course of Argument is no ground of 
eveeption, without showing that the juiv 
were ei roneoush insti ucted as to the weight 
to be given to it. Commonwealth r'. Bjet, 
74 Mass. (S (Jray) 461, 

3 . State IJnderwood, 77 X. C. 50 ; 
Cable zf. Cable, 79 N. C. 589; State t. 
Hamilton, 55 Mo. 520; State r. Guy, 69 
Mo. 430; Proctor v. DeCamp, 83 Ind. 559; 
Dickenson Burke, 25 Ga. 225 ; Furgeson 
zf State, 49 Ind. 33; Hilliard on New 
Trials, 225; State r, Williams, 65 XL C. 
505; Deories 7 h Playwood, 63 N. C. 53; 
lunkins z\ N. C. Ore Dressing Co. (N. 
‘C. 1887). 

Exhibition of Ketnres from ** Puck.**— 
In the case of Newman v. Commonwealth 
(Pa.), 5 Cent. Rep, 497, it was that 
under an indictment charging defendants, 
with conspiracy again.st the employees of 
ceitain coal-opcrators, to compel them to 
quit working by force, threats or menace.-^ 
of harm, the e.xhibition by the counsel for 
the prosecution, as part of his argument 
to the jury, of a caricature from “ Puck 
entitled “ Suckers of the Workingmen's 
Sustenance,” under permission of the court, 
will not be ground for revising a judgment 
of conviction. The court say that “ With 
reference to the exhibition of the picture, 
exhibited by the counsel for the prosecu- 
tion as part of his argument to the jury, 
we cannot say that the court was wrong in 
permitting it. Things of this kind are 
very much a matter of discretion, and we 
are" not disposed to review them unless 
we are satisfied that some serious wrong 
has been done.” 

Use of Engraviugs to illustrate Propo- 
sitions of Counsel. — The case of Newman 
V. Commonwealth, supra^ was perhaps 
based upon the civil case of Ordway 
Haynes, 50 N. H. 159, in which it was 
Ma that an engraving may be used before 
the jury, to illustrate the positions of coun- 
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Within the limits of the testimony, the argument of counsel 
should be free ; but that freedom does not extend either to the 
statement or assumption of facts, or to commenting on facts not 
in evidence, to the prejudice of the adverse party. When counsel 
are permitted to state facts not in evidence, and to comment 
upon them, the usage of courts regulating trials is departed from, 
the laws relating to evidence are violated, and the full benefit of 
trial by jury is denied.^ 

sel, orthe statements of a witness, as well that “the defendant has been guilty of 
as a sketch made by pen or pencil, or in one offence, and would commit a greater 
any other way, unless the court can see offence to cover the other up,” which was 
that there is something about it that is cal- not objected to, held not ground for new 
culated to mislead the jury. trial, it not appearing whether reference 

Transgressing Privileges of Debate. — was intended to the offence on trial, or 
In Heil v. State (Ind.), S West. Rep. 393, some other offence. State v. McCool 
which was a prosecution for larceny, the (Kan.), 9 Pac. Rep. 61S. 
prosecuting attorney was held not to have In a trial for murder, the district attor- 
transgressed the privileges of fair debate ney referred to another man convicted of 
because he referred to recent riots in Cin- murder, then in jail, who should be re- 
cinnati and the burning of the court-house leased, if no conviction should be found in 
by a mob, assigning as a cause the lax ad- the case ; held, ground for reversal. New 
ministration of criminal law in that city; ton v. State, 21 Fla. 53. 
the court saying, ** The remarks alluded to Where, at the close of the opening ad- 
above had reference to an historical event, dress, persons in the court-room applauded, 
concerning which the jury was supposed to and in his closing argument the prosecut- 
be familiar, both in respect to its occur- ing attorney alluded to and approved it, 
rence and the causes to which it was at- and the court neither checked the audience 
tributed. As there was no allusion made nor cautioned the imy, held ground for new 
to the defendant in that connection, or to trial. Cartwright p. State, 16 Tex. App. 
his being in any manner concerned in the 473. 

riots, we cannot say that the privileges of xastruction not to consider. — Where 
fair debate were transgressed.” the court, over objection, has erroneously 

In Ferguson p. State, 49 Ind. 33. it was permitted counsel to persist in such mis- 
he/d, that on the trial of an indictment conduct, an instruction to the jury that they 
for murder, it was error for counsel for the should disregard or not consider such raat- 
State, in argument to the jury, to comment ters, will not cure the error. Scripps 7/. 
on the frequent occurrence" of murder in Reilly, 35 Mich. 371 ; s. c., 24 Am. Rep. 
the community and the formation of vigi- 575; Forsyth v. Cothran, 6r Ga. 278; 
lance committees and mobs, and to state Tucker t/. Henniker, 41 N. H, 317; Martin 
that the same are caused by laxity in the t. Orndorff, 22 Iowa, 505. Contra, Ken- 
administration of the law, and that they iiedy p. People, 40 III. 489. 
should make an example of the defendant, 1 . Proctor v, DeCami), 83 Ind. 539 ; 
and for the court, upon objection by the Combs v. State, 75 Ind. 215; Morrison v. 
defendant to such language, to remark to State, 76 Ind. 335 ; Epps v. State, 102 Ind. 
the jury that such matters are proper to be 539; Anderson p. State, 103 Ind. 170; s. c., 
commented upon. But it was held in an- i We.st. Rep. 175 ; Deicker z'. Henniker, 41 
other trial for murder, that, where counsel N. H. 317 ; Perkins p, Guy, 55 Miss. 153; 
was allowed to say in his address to the Cavanah r/. State, 56 Miss. 299; Cross r. 
jury, Three or four men have been re- State, 68 Ala. 476; Wolffc v. Muinis, 79 
cently executed at Indianapolis, most of Ala. 386; State p. Smith, 75 N. C. 306; 
whom set up the plea of insanity,” the Proffat on Jury Trials; sec. 250; McNabb 
error was not of sufficient materiality to v, Lockhart, t 8 Ga. 495; Ferguson v, 
justify a reversal. Combs p. State, 75 State, 49 Ind. 33; Henniesz/. Vogel, 66 
Ind. 315. 111 . 401; Bohanan v. State, 18 Neb. 57; 

So, in an action against a railroad com- s. c., 53 Am. Rep. 791 ; 24 N. W. Rep. 390; 
pany, the appellate court refused to inter- Brown v. State, 105 Ind. 385; s. c., 2 N. 
fere where counsel had told the jury that E. Rep. 296 ; State v. Lee, 66 Mo. 165 ; 
the question for them to determine was, Dickerson p, Burke, 25 Ga. 225; Cart- 
whether this country shall be governed by wright p. State, 16 Tex. App. 473; Union 
railroad companies or by the people.” St. Ins. Co. v, Cheever, 36 vhio St. 201 ; 
Louis, etc., K. Co. v. Mathias, 50 Ind. 65, Brown w. Swineford, 44 Wis. 282 ; Yoe 
A statement by the county attorney, ». People, 49 III. 410; Bill v. People, 14 

'8T6 



Argutaeat of Counsel. CRIMINAL PROCEDLRE, Argument of Counsel 


111 . 432; Kennedy v. People, 40 111 . 4S9; who lived in defendant*^ neighboihood 
Bessette v. State, lor Ind. 85 ; People v* could have any thing but a bad character ; 
Dane (Mich.), 26 N. W, Rep. 7S1 ; Read that defendant polluted every thing iieai 
7. State, 2 Ind. 43S. him, or that he touched; that he was like 

Abusive Language. — In order to make the Upas tree, shedding ])estilence and 
vituperation and abuse grounds for revers- corruption all around him.” It was 
ing a judgment, it must appear that the ground for new trial. Coble Coble, 79 
remarks were grossly unwarranted and im- N. C. 5S9. 

proper, that they were of a material char- The pro.secuting attorney said, “that 
acter, and calculated injuriously to affect saloon-keepers al\vay.s had a gang organ 
the defendant’s rights. Pierson i'. State, ized to .swear them through, and that the 
18 Tex, App. 524, jury should not believe a saloon-keepci 

Where the county attorney, in his clos- under oath ; that onlv a short time ago a 
ing address, said, “The defendant, in this saloon-keeper had sold to a man and 

case, has stooped so low as to drag before made him diunk, and he troze to death ; 
you the infidelity of his dead wife, and pub- that he knew personally the saloon-kce}3ei 
libh her before the court-house as a prosti- in this case, and that he was guilty of this, 
tute,” the court /uid this language not and, he was sure, of other crimes.” This 
cause for new trial, remarking, “We can- language the court ground for a new 
not deny that this remark w’as unfair. A trial, remaiking, “The constitution guai- 
defendant has a right unquestionably to in- antees to every pei.^on accused of ciime a 
troducc all such matters of detence’as are right to meet the witnesses against him face 
ad\isable and calculated to mitigate, excuse, to face; but the guaranty stands for noth- 
or justify his actions; and while the prose- ing if, after the evidence is closed, the 
cuting officer has a right to comment upon State may avail itself of the pci sonal know 1 - 
the nature and character of such defences, edge of the prosecutor concerning the de- 
still in doing so it is most improper to de- fendant's guilt, nttt only of that, but or 
nounce and vilify him on account of his other crimes, cum eyed t<» the jiny, accoin- 
defences.” Pieraon v. State, rS Tex. App. panied with other statements ingenious! \ 
524. contrived to excite their prejudice against 

Where the prosecutor declared in argu- him. If a conviction is had, in any case, 
ment, that he had personal knowledge that it is essential that it should have been se- 
the defendant w’as reputed to be a hotel- cured according to the facts in the case 
thief, and that he had been published and legally produced to the juiy, agreeably to 
portrayed in “The Police Gazette” as established rules in judicial proceedings, 
such, the court held that the speech of the and not by methods which afford the ac- 
prosecutor w»ent beyond the bounds of cused no opportunity of meeting the asser- 
propriety, but the evidence in the record, tions made by any one claiming to have per- 
fully sustaining the verdict, refused to grant sonal knowledge of his character or guilt.” 
a reversal. Heil zu State, 109 Ind. 589; s. Brow?', State, 103 Ind, 133; s. c., i West, 
c., 8 West. Rep. 393. Rep. 180, 

Where, in the opening address, the On the second trial of the case, the pub- 
prosecuting attorney called the defendant a lie prosecutor denounced the defendant as 
“dirty dog,” and that, in separating the a “fellow” and a “ land-thief,” and “as 
prosecuting witness from her companions, guilty as hell,” and asserted that the ntwv 
he acted “like a dirty dog as he was,” the trial had been obtained “by a dodge and 
court refused to grant a new trial, saying, technicality,” boasting of his ability to 
“ It was, strictly speaking, a breach of pro- convict him as many times as he could get 
fessional decorum to apply opprobrious epi- a new trial. A new trial was granted, al- 
thets to the appellant in advance of the though the trial judge admonished the jui y 
introduction of any evidence from which to disregard the language. Hatch State, 
disparaging inferences might have I>een 8 Tex. App, 4f6. 

drawn, and the circuit court would have In a murder trial, the prosecutor said, 
been justified in restraining the prosecuting “ Defendant is a man of bad, dangerous, 
attorney from the use of such epithets in a and desperate character ; but I am not 
merely opening statement ; but the breach afraid to denounce the butcher-boy, al- 
of professional decorum thus involved though I may, on returning to my home, 
ought not to be regarded as of sufficient find it in ashes over the heads of my tie- 
importance to cause a reversal of the fenceless wife and children.” grotmd 

judgment.” Anderson v. State, 104 Ind. for reversal. Martin r. State, 63 Miss. 
467 : S.C , 2 West. Rep. 341 ; 4 N. E. Rep. 505. , „ , 

63. 1 he county attorney used the following 

Where defendant’s character had not language : “ This defendant is a contempt- 
been impeached, but a witness for plain- ibie and pusillanimous puppy. He comes 
tiff had been contradicted bv a witness into this court with the swaggering inso- 
for defendant, counsel said, “that no man lence of a grocery bullv, ?nd pleads not 
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It has been held that the misconduct may be so flagrant that 
the court should interfere without objection.^ 

quilty to this charge. During the dead Rolfe Rumford, 66 Me. 564 ; s. c., 4 Am. 
houri of the night, while his family were L. T. R. 461. One court has gone so far 
at their humble home shedding tears of in enforcing this rule, as to hold that where 
regret over the sad downfall of the husband there is no evidence legally sufficient, no 
and father, this man — this biped — is argument should be all oweel, Bankard z/. 
bedding up with these prostitutes. Had I Ballimoie R. Co., 34 Md. 197. However, 
the command of language to stand here and this cannot be so in criminal cases m 
express my contempt of this thing, I could those States where counsel are allowed to 
seated until the dawn of the resurrection- argue the law as well as the facts to the 
day, and then say less than he merits. If jury. Lynch z/. State, 8 Ind. 541. 

I were going to establish a hell on earth, As not pertinent to the Issue* but calcu- 
and invade the realms of daikness for one lated to prejudice the Case, it has been held 
to supervise it, I would leave there and improper for counsel to refer to the fact 
come back here and take defendant, for he that a change of venue was taken, — Par- 
is a fair representative of the Devil.” man v. Lauman, 73 Ind. 56S, — or, in a 
Hdd^ ground for new trial. Stone v. State, criminal case, that defendant failed to tes- 
23 Tex. App. 185, tify, — Long v. State, 56 Ind. 1S2, — or 

Where the prosecuting attorney said, that he had not called as witness two 
** Will you believe this man, this person, accessories, — State v. Degonia, 69 Mo. 
who has told so many lies, and who has 485, — or that he failed to produce evi- 
just seen the shadow of the gallows?” it dence of good moral character, —Fletcher 
was kdd not so distinct a reference to a r. State, 49 Ind. T24; State v. Lee, 66 Mo. 
verdict upon a former trial as would require 165; — but acts showing bad faith or dis- 
a reversal. Boyle v. State, 105 Ind. 469 ; honesty, appearing in the record, may be 
S.C., 2 West. Rep. 788, commented upon. Cross v. Garrett, 35 

1 . Berry 2/. State, 10 Ga. 511 ; Saunders Iowa, 4S0. 
v. Baxter, 6 Heisk. (Tenn.) 369. Attack of Character. — It is improper to 

It is the Duty of the Presiding Judge to attack the opposite partv’s character when 
mtertere of his own motion to prevent a he has not been impeached, and to use 
breach of the privilege of counsel ; and if language tending to degrade and humiliate 
he fail to do so, and the abu^e produce the him, — Coble v. Coble, 79 N. C. 589; s. c., 
conviction, HO that injustice resulted there- 28 Am. Rep. 338, — but it is proper to 
tiom, it is the duty of the appellate couit allude to the manner and change in coun- 
award a new trial. Perkins v. Guv, 55 tenance of a party while testifying. Huber 
Miss. 153; Cavanah zf. State, 56 Miss. 299; v. State, 57 Ind. 341. 

Martin v. State, 63 Miss. 505. But the Indiana Doctrine. — The Supreme Court 
great weight of authority is the other way, of Indiana say in a recent case, that “ to 
and failure to so interfere is not ^ound for rigidly require counsel to confine them- 
a new trial, — St. Louis, etc, R. Co. z% selves directly to the evidence would be a 
Myrtle, 51 Ind. 566; Gilhooly v. State, 58 delicate task, both for the trial and appel- 
Ind. 182; Tucker v, Henniker, 41 N. ft. late courts, and it is far better to commit 
317; Davis zf. State, 33 Ga. 98, — though something to the discretion of the tiial 
the court may interfere of its own accord, court, than to attempt to lay down or en- 
and stop counsel, or even grant a new trial, force a general rule defining the precise 
because of misconduct ; and such action limits of the argument. If counsel make 
will be sustained by the appellate court material statements outside of the evidence, 
unless there has been a gross abuse of dis- which are likely to do the accused injury, 
cretion. Kinnaman Kinnainan, 71 Ind. it should be deemed an abuse of discretion 
417 ; St Louis, etc., R. Co. zu Myrtle, 51 and a cause for reversal ; but where the 
Ind. 566; Farman z*. Lauman, 73 Ind. 5^ ; statement is a general one, and of a char- 
Forsyth v. Cothran, 61 Ga. 278- acter not likely to prejudice the cause of the 

Conunenting on E^dence at Former Trial, accused in the minds of honest men of 
—Under the rule restricting the argument fair intelligence, the failure of the court to 
to the evidence, it is improper for counsel check counsel should not be deemed such 
to comment on minutes of evidence taken an abuse of discretion as to require a re- 
ar a former trial, — Martin Orndorff, 32 ver-sal” Combs v. State, 75 Ind. 215. 
Iowa, 505; Walker 2^. State, 6 Blackf. (Ind.) See also McNabb v. Lockhart, iS Ga. 
1 ; State V. Whit, 5 Jones (N. C.) L. 224, — 495; Haderlein zh St Louis R. Co., 3 Mo. 
or to state and assume as a fact an^ thing App, 601 ; Winter v. Sass, 19 Kan. 557 1 
that has not been proved or put in evi- Hilliard, New Tr, 225, If the counsel, in 
dence. Bill w. People, S4 BI. 432 ; Wight- summing up, misstate the evidence to the 
man o. Providence, i Cliff. C. C. 524; jury,thccourtbelowmay grant a new trial; 
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Charge of the Court CALU/XAL P/WCEDC/^E. 


Retirement, etc 


The prosecutor may comment upon the appearance of defend* 
ant in giving his testimony where the defendant has elected to 
testify.^ But where the prosecuting attorney refers to the fact 
that the defendant ha: not testified in his own behalf, the defend- 
ant is entitled to a new trial.^ 

XVni. Charge of the C urt.^ — i. Questions of Law and Fact? 
a. Reasonable Doubt? 2. Instructions? 

XIX, Eetirement and Deliberation. — The questions governing the 
retirement and deliberation of the jury in a criminal case are 
substantially the same as in a civil action.** 

I. Viewing tlie Premises, — The statute authorizing the jury 
to inspect the place in which any material fact occurred, is con- 
stitutional, and does not intend that the view of the premises shall 
be deemed part of the evidence, but that the view may be had for 
the purpose of enabling the jury to understand and apply the evi- 
dence placed before them in the presence of the accused in open 
court ; and it is not contemplated that the judge or the accused 
shall accompany the jury. It is proper to send the jury at the 
defendant’s request to make such inspection.^ 

however, their refusal to do so is not the Learned v. Hall, 133 Mass. 417 ; Wood- 
subject of review upon a writ of error, ward Leavette, 107 Ma^s. 453. 

Thompson v, Barkley, 27 Pa. St. 263. Eeference to a Former Trial is improper , 

The Bale, as stated in Shular 7*. State, but if the court checks the reference, and 
losind. 289,* s. c., 2 West. Rep. 801, 806, K the speaker immediately desists, it is not 
that “ If counsel go beyond the evidence, ground for new trial. Petite v. People, S 
and bring in foreign and improved matters, Colo. ji8 ; s. c., 9 Pac. Rep. 622. 
courts should interfere ; and if the trial 3 . The various matters naturally falling 
court does not interfere, and the matter under the head of charge of the court in 
improperly brought before the jury it» of a criminal trials, — the doctrine relating to 
material character, the court may revise questions of fact and law ; to reasonable 
the judgment. But it is not every violation doubt, and the instruction.s which maybe 
of the rules governing the discussion ot given upon request of either party, which it 
causes before the jur)- that will entitle the was originally intended to treat m this 
complaining party to have the verdict set place, — will be found treated under **Cbarge 
aside; for if the statement be an unimpor- to JU17,” 3 Am. & Eng. Eiicyc. of L. 
tant one, or one not likely to wrongfully “Instructions,” and “Jury Trials,” to be 
influence the jury, the verdict w ill be iq> hereafter treated in this senes, 
held.” 4 . See, for a full discussion of this 

X. Huber v. State, 57 Ind. 341. subject, tit. “Jury Trials,” this series. 

In a ProseculaoiL Murder, to refer Shular v. State, X05 Ind. 281, 289; 
to the defendant as “a murderer” is not s. c., 2 West. Rep. Soi. 
ground for reversal. Slate v, Griffin, 87 The Jury viewing the Premises. — In 
hlo. 608; s. c., 3 West. Rep. 820. the recent case of Shular v* State, snpra^ 

2 . Commonwealth v, Scott, 133 Ma.ss. the Supreme Court of Indiana say, “Our 
239; Long V. State, 56 Ind. 12; State v, statute provides that, ‘whenever, in the 
Rvan, 70 Iowa, 1 1^4. opinion of the court and with the con- 

'Comment on Failure of Defendant to sent of all the parties, it is proper for the 
testify. — Reference to the fact that the jury to have a view of the place in which 
defendant did not testify, while matter for any material fact occurred, it may order 
objection at the time, is not a cause for them to be conducted in a body, under the 
taking the case from the jury. Common- charge of an officer, to the place, which 
wealth V, Worce.ster, T40 Slass. 58 ; s. c., 2 shall be shown to them by some person 
New Eng. Kep. 38- appointed by the court for that purpose- 

Gonunentxng upon Absence of Defendant’s while the jury are thus absent, no person. 
Witness. — As to the right of district at- other than the officer and the person ap- 
torney to commit upon the absence of pointed to show them the place, shall speak 
one of defendant’s former witnesse.s, see to them on any subject connected with the 
Commonwealths. 11 ado w, no Mass. 4U: trial.’ This statute does not intend that 
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Bdilieration, etc. 


CRIMINAL PROCEDURE. Viewing Prenuees. 


Photographs, proved to be accurate representations of an actual 
scene, are admissible in evidence as appropriate aids to the jury 
in applying the evidence, whether it relates to persons, things, or 
places.* 


the view of the premises where a crime w’as “ It seems to us that it was to enable the 
committed shall be deemed part of the jury, by a view of the premises or place, 
evidence, but intends that the view may be better to understand the evidence and corn- 
had for the purpose of enabling the jury prehend the testimony of the witnesses 
to understand and apply the evidence respecting the same, and thereby the moie 
placed before them in the presence of the intelligently to apply the testimony, and not 
accused in open court. Evidence can only to make them silent witnesses in the case, 
be delivered to a jury in a criminal case in burdened with testimony unknown to both 
open court; and unless there is a judge or parties, and in respect to which no oppor- 
judges present, there can be no court. The tunity for cross-examination or correction 
statute does not intend that the judge shall of error, if any, could be afforded either 
accompany the jury on a tour of inspection, party.” Clare v, Samm, 27 Iowa, 503; 
The statute expiessly provides who shall Jeffersonville M. & I. R. R. Co. v. Bowen, 
accompany the jury, and this express pio- 40 Ind. 545; Heady v. Vevay, etc, Tpke. 
vision implies that all others shall be Co., 52 Ind. 1 17; Gagg 2/. Vetter, 41 Ind. 
excluded from that right or privilege. It 228; Indianapolis v, Scott, 72 Ind. 196; 
is quite clear from these considerations Shular State, 105 Ind, 2S9; s.c., 2 West, 
that the statute does not intend that the Rep. 801. Compare Carroll v. State, 5 
defendant or the judge shall accompany Neb. 31 ; State v. Bertin, 24 La. An. 46 ; 
the jury; and it is equally clear that the Benton v. State, 30 Ark. 348. 
view obtained by the jury is not to be “The court had discretion to permit the 
deemed evidence. Turning to the author- jury to view' these physical facts ; and this 
ities, wc shall find our conclusion well was neither in contemplation of the act nor 
supported. The statute of Kansas is sub- otherwise any part of the trial. It wa.s 
stantially the same as ours, except that it rather a suspension of the trial to enable the 
does not, as ours does, require the consent jury to view the ground, etc., that they 
of all of the parties; and in a strongly might better understand the testimony, 
reasoned case, it was /^<?A/that it was not We do not see what good the presence of 
error to send the jury, unaccompanied by the prisoner would do, as he could neither 
the defendant, to view the premises where ask nor answer any questions, nor in anv 
a burglary had been committed. Brewer^ way interfere with the acts, observations, or 
7., by whom the opinion of the court was conclusions of the jury. If he had desired 
prepared, said, in speaking of the statute, to see the ground, that he might be assisted 
‘Nothing is said in it about the presence of in his defence by the knowledge thus ob- 
ihe defendant, the attorneys, the officers tained, possibly the court would have 
of the court, or the judge. On the contrary, granted him the privilege ; but the fact that 
the language seems clearly to imply that the jury went upon the ground without 
only the jury and the officer in charge are being accompanied by him, is no good 
to be present. The trial is not tempora* reason for setting aside the verdict, espe- 
rily transferred from the court-house to ciaily as he neither made objection nor 
the place of view. They are to be con- asked permission to accompany at the 
ciucted in a body while thus absent. This time.” People z'. Bonney, 19 Cal.^426. 
means that the place of trial is unchanged, 1 . People v. Buddensiek, 103 N. Y. 735; 
and that the jury, and the jury only, are s. c., 4 Cent. Rep. 787. 
temporarily removed therefrom. Just as Photograplis as Evidence. — The court 
when the case is finally submitted to the say in People v, Buddensiek, supruy that 
jury, and they retire for deliberation, there “the next exception brought to our attention 
3R simply a temporary removal of the jury, is the use in evidence of a photograph of the 
The place of trial is unchanged; and premises. It was taken during the trial; 
whether the jury retire to the next room, or but it appeared that the part represented 
are taken to a building many blocks away, was in the same condition as when first seen 
the effect is the same. In contemplation of by the witness on the 25th of Ajjril, or soon 
law, the place of trial is not changed. The after the structure fell. No objection was 
judge, the clerk, the officers, the records, made that the person taking the picture was 
the parties, and all that go to make up the not competent or skilled in his art, nor that 
organisation of a court, remain in the court- the then condition of the ruins was unim*- 
room.’ State v* Adams, 20 Kan. i ; portant as throwing light upon the raannei' 
Shular State, 105 Ind* 289; s. c, 2 West <»f the construction of the buildings. It ex- 
801* hibited the surface, condition, and state of 
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Growing Crops. 


CjROFS. 


Personalty, etc. 


(c) Personalty so as to he Subject to Execution. — Although grow- 
ing crops are part of the realty, unless severed from the soilt yet, 
for the purpose of levy and sale on execution, they are suffered to 
be treated as personakyA As.. A -few 


Cheshire Nat. Bank v* Jewett, 119 Mass. 

341. 

As between a purchaser of land on a 
foreclosure sale, and the mortgagor's ten- 
ant, crops planted by the latter, and ma- 
ture when the sheriff’s deed is executed, 
although not severed, do not pass by the 
sale. Hecht v, Dettman, 56 Iowa, 679; 
s. c., 41 Am. Rep. 13 1. See Johnson v. 
Camp, 51 III. 220; Curtis v. Millard, 14 
Iowa, 128 ; Everingliam v. Braden, 58 Iowa, 
133. Compare McLean v, Bovee, 24 Wis. 
395; Rankin v. Kinsey, 7 Bradw. 215. 

2 . Preston v, Ryan, 45 Mich. 174 ; Stew- 
art Doughty, 9 Johns. (N. Y.) 108, 112; 
Whipple V, Foot, 2 Johns. (N. Y.) 422; 
s. c., 3 Am. Dec. 442; Long v, Seavers, 
103 Pa. St. 519; Thompson v, Craigmyle, 
4 B. Monr. (Ky.) 391 ; s. c., 41 Am. Dec. 
240; Parham 7*. Thompson, 2 J. J, Marsh. 
-{Ky.) i';9; Craddock v. Riddlesbarger, 2 
Dana (Ky.), 206 j Coombs v. Jordan, 3 
Biand’.‘> Ch. (Md.) 2S4; s. c., 22 Am. Dec. 
236; Smith V. Tritt, i Dev. & B. (N. Car.) 
L. 241 ; s. c., 28 Am. Dec. 565 ; McKenzie v. 
Lampley, 31 Ala. 526 ; StambaughT/. Yeates, 
2 Raw'le (Pa.), 161 ; Crine v. Tifts, 65 Ga. 
<644; Northern v, Lathrop, i Ind. 113; 
Pickens v. Webster, 31 La. Ann. 870. Com- 
pare Shannon v. Jones, 12 Ired. (N. Car.) 
206. 

Crops growing on land at the time of the 
testator’s death go to the executors as 
against the heir; but, as between the ex- 
ecutor and the devisee of the land, the 
latter is entitled to them. Smith v, Bar- 
ham, 2 Dev. Eq. (N. Car.) 420; s. c., 25 
Am, Dec. 721. And see Blair 2/. Murphree, 
81 Ala. 4«;4, and coses cited j Creel v, Kirk- 


ble to the skill and labor of the owner. We 
think, too, that the purpose for which the 
product is cultivated may be taken into 
consideration in determining its character 
as real or personal estate. Thus, fruit- 
trees planted in an orchard to permanently 
enhance the value of the real estate ought 
to be regarded in a very different light from 
trees growing in a nursery for the purposes 
of sale, and which the owner treats as mer- 
chandise to be sold to whomsoever may 
apply. But the general rule undoubtedly is, 
that ‘ growing trees, fruit, or grass, the natu- 
ral produce of the earth, and not annual 
productions raised by the manurance and 
industry of man, are parcel of the land itself, 
and not chattels.’ ^Annual productions 
or fruits of the earth, as clover, timothy, 
spontaneous grapes, apples, pears, peaches, 
cherries, etc., are considered as incidents 
to the land in which they are nourished, 
and are therefore not personal.’ Of course, 
the rule is otherwise where fruit, grass, or 
any other natural product of the earth has 
been severed therefrom, and therefore con- 
verted into personalty. The fact that a 
crop is produced by perennial roots is by 
no means conclusive that it is to be ranked 
as real estate. The true test is, whether 
the crop is produced chiefly by the manur- 
ance and industry of the owner.” Free- 
man on Executions, §113. 

Growing grain maybe levied on at any 
period of its growth, whether the growth 
is going on below or above the surface of 
the soil. Gillitt v. Truax, 29 Minn. 528. 

Fruit-trees growing upon land become 
part of the freehold. Adams v. Smith, i 
111 . 221. See Griffin v, Bi.\by, 12 N. H. 


ham, 47 111. 344. 454* 

** When a product of the soil is claimed A. and B. were partners in the business 
not to be .subject to seizure and sale under of fruit-growing; A. furnishing the land 
^ fieri faaa y, the claim must be determined and monev^ and B. the labor. By the terms 
by ascertaining whether such product is real of a submission to arbitration between 
or personal e.statc; and this last question them to wind up the partnership, A. was to 
is in turn to be settled by inquiring whether be charged with the value of all permanent 
the profiuct is chiefly the result of roots improvements made by the firm. Held^ 
permanentlv attached to the soil, or of the that he was not chargeable with the 
labor and skill of the defendant in sowing crease, by reason of growth, during the 
and cultivating the soil. The decisions continuance of the partnership, in the value 
holding certain crops to be personal estate, of vines which were growing on the Ipd 
and therefore subject to execution, have when the partnership was formed. Squires 
generally embraced nothing beyond those v. Anderson, 54 Mo. 193* 

^ops which, being sown or planted, are Grass already grown, and ready to be 
capable of reaching perfection within one cut, may be sola by parol. Cutler Pope, 
year. But we think a crop which could not 13 Me. ^7- Compare Crosby 2^. Wads* 
reach perfection in less than two or three worth, 6 East, 622. ... , 

yeans would also be personal property, if its Though grass, growing, is, in ^ genera^ 
iyowth can be regarded as chiefly attributa- parcel of the realty, yet, where it is owned 
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statute of Frauds. 


CROPS. 


Fructus ladustriales, 


3. Statute of Frauds. — {a) Fmctns Indtistriales. — As growing 
crops are, for the sake of a sale, personal property, it follows that 
such sale does not come within the statute of frauds. A parol 
contract for the sale of growing crops is valid. ^ 

by one who does not also own the land, it the property in them is transferred before 
is personal property, and may be mort- or alter severance, is not an agreement for 
gaged and sold as such. Smith v, Jenks, i the sale of any interest in land, and is not 
l)enio (N. V.), 579. See Norris v, Watson, governed by the fourth section of the stat- 
22 N. H. 364; s. c., 55 Am. Dec. 160. ute of frauds. Benjamin on Sales, 4th 
Growing fruit-trees are part and parcel Am. ed. § 126; Marshall v. Ferguson, 23 
of the land on which they grow, and cannot Cal. 65; Bernal v. Hovions, 17 Cal. 541; 
be considered as goods and chattels, and Bull v. Griswold, 19 III. 631. Compare 
sold on execution. Adams v. Smith, i 111 . Powell tu Rich, 41 III. 469; Graff Fitch, 
22r. 58 111.377. And see Parker r/. Stanil and. 

Peaches on trees cannot be taken in exe- ii East, 362; Warwick v. Bruce, 2 M. & 
cution on a writ of fi. fa.y but they may be S. 205; Evans z. Roberts, 5 B. & C. 836; 
after they are gathered. State v, Gemmill, Jones v. Flint, 10 Ad. & El. 753; Emmer- 
I Houst. fDel.) 9. son v. Heelis, a Taunt. 38. 

A purchaser of a growing crop at an Growing crops are not “ goods and chat- 
execution sale shall have free entry, egress tels ” within the meaning of the section of 
and regress to cut and carry it away, the statute of frauds which requites im- 
Brittain v. McKay, i Ired. L. (N. Car.) mediate delivery, and actual and continued 
265; s. c., 35 Am. Dec. 73S; Lewis v. change of possession, of goods and chattels 
McNatt, 65 N. Car. 65. to render a sale valid as against creditors. 

Where corn sold under a Ji, fa. is not as they are not susceptible of manual deliv- 
ripe at the time of the sale, the vendee has ery until harvested and reduced to actual 
a reasonable time after it is ripe to cut it, possession, and hence they pass by deed or 
and carry it away ; and whilst remaining conveyance. The fact, therefore, that after 
on the land it is not liable to a distress for a sale the vendor continues to live on the 
rent, or to a sale for taxes ; for, during all premises, will not render the sale void as 
that time, it is considered in custodia legis. against creditors. Bernal v. Hovions, 17 
Smith V. Tritt, i Dev. & B. (N. Car.) L. Cal. 541; s.c., 79 Am. Dec. 147; Bours®^. 
241 ; s. c., 28 Am. Dec. 565; Coombs v. Webster, 6 Cal, 661; Vischerz', Webster, 
Jordan, 3 Bland’s Ch. (Md.) 284; s, c., 22 13 Cal. 58} Davis w. McFarlane, 37 Cal. 638. 
Am. Dec. 236; Whipple «/. Foot, 2 Johns. A contract for the sale, at a certain price, 
(N. Y.) 418; s. c., 3 Am. Dec. 4435 Hart- of growing cabbages not yet ready to be 
well V. Bissell, 17 Johns. (N. Y.) 128; gathered, but which afterwards, vi^hen ready 
Craddock v. Riddlesbarger, 2 Dana (Ky.), for gathering, are counted by the parties 
205; Raventas v. Green, 57 Cal. 354, and left on the land with an agreement that 

The lien of an execution issued upon the the purchaser may take them away at any 
Judgment or decree of a court of record time, makes a sufficient sale and delivery 
relates to its teste^ and attaches to all per- of the whole number, notwithstanding the 
sonalty owned by the debtor between the statute of frauds. Ross v. Welch, it Gray 
teste and the levy of the execution, so as to (Mass.), 235. 

defeat all intermediate transfers ; but a In the case of the sale of standing crops, 
growing corn-crop, being exempt from levy the possession is in the vendee until it is 
until the 15th of November, is not subject time to harvest them; and until then he is 
to this Hen of the execution until that date, not required to take manual po.ssession of 
so as to overreach or defeat a prior bona them. Tickpor v. McClelland, 84 111 . 471 
fete sale thereof by the owner. Edwards Thompson v. Wilhite, 8l III, 356; Graff v, 
V. Thompson, 85 Tenn. 720. Fitch, 58 III. 373 ; Bull v. Griswold, 19 III. 

See also Personal Property, Real 631 ; Raventas v. Green, 57 Cal, 254 ; Wil- 
Property. liamson v. Steele, 3 Lea (Tenn.), 527; 

1 . Austin V. Sawyer, 9 Cow, (N. Y.) 39; Davis 7;. McFarlane, 37 Cal. 634. Compare 
Whipple V. Foot, 2 Johns. (N. Y.) 422; Smith Champney, 50 Iowa, 174; Stone 
Stewart 2?. Doughty, 9 Johns. (N. Y.) 112; v. Peacock, 35 Me 385; Lamson v. Patch, 
Bryant v. Crosby, 40 Me. 9; Bricker v. 5 Allen (Mass.), 580; Stearns Washburn, 
Hughes, 4 Ind. 146; Northern v. State, i 7 Gray (Mass,), 188. 

Ind 113; Matlock e^. Fry, 15 Ind. 483; A license to enter the land of another to- 
Davis V. McFarlane, 37 Cal. 634. cut and carry off corn may be by parol, 

Qtomxigzrox^'^jhifritctusindtisirt&iesjsx^ and cannot be revoked when given fora 
chattels; and an agreement for the sale of valuable consideration. Miller z'. State, 39 
them, whether mature or immature, whether Ind, 267. 
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statute of Frauds. 


CROPS. 


Fructus Ifaturalesi 


{b) Fmctus Naturales. — Growing crops, if fmcius naturales^ are 
part of the soil before severance ; and an agreement therefor, vest- 
ing an interest in them in the purchaser before severance, is 
governed by the fourth section ; but if the interest is not to be 
vested till they are converted into chattels by severance, then the 
agreement is an executory agreement for the sale of goods, wares, 
and merchandise, governed by the seventeenth, and not by the 
fourth, section of the statute.^ 


Where a field of corn is sold, the pur- 
chaser has a reasonable time to harvest 
and remove it, even after notice by the 
vendor. Ogden v. Lucas, 48 111 . 492. 

See also Personai. Property. 

1 . Benjamin on Sales, 4th Am. ed,§ 126; 
Owens V. Lewis, 46 Ind, 488 ; Kingsley v. 
Holbrook, 45 N. H. 313 } Olmstead v. Niles, 
7 N. H. 523; Putney v. Day, 6 N. H. 430; 
s. c, 25 Am. Dec. 470; Buck v. Pickwell, 
27 Vt. 40r ; Ellison v. ISrigham, 38 Vt. 64 ; 
Sterling v. Baldwin, 42 Vt. 306; Yeakle v. 
Jacob, 33 Pa. St. 376; Huff v. McCau- 
ley» S 3 Pa. St, 206; MizeJl v. Burnett, 
4 Jones L. (N. Car.) 249; s. c., 69 Am. 
Dec. 744 ; Lawrence w. Smith, 27 How. 
Pr. (N. Y.) 327 ; Green w. Armstrong, i 
Denio ^N. Y.), 551 ; McGregor v. Brown, 
10 N. Y. 114; Harrell v. Miller, 35 Miss. 
700; s. c., 72 Am. Dec. 154; Anderson v. 
Simpson, 21 Iowa, 399; Slocum Sey- 
mour, 36 N. J. L. 138 ; Craddock v. Rid- 
dlesbarger, 2 Dana (Ky.), 205; Jones v. 
Flint, 10 Ad. & El. 753; Teal w. Anty, 2 
Brod. & B. 99. Compare Bostwick v. 
Leach, 3 Day (Conn.), 476, 484, 

A sale of standing trees by the owner 
of the freehold is a sale of an interest in 
land. Such trees are part of the inherit- 
ance, and can only become personalty by 
actual severance, or by severance in con- 
templation of law as the effect of a proper 
instrument in writing. Slocum v. Seymour, 
36 N. J, L. 139; s. c., 13 Am. Rep. 432; 
Owens V. Lewis, 46 Ind. 488. 

Trees annexed to the land are not, in 
contemplation of the law, severed there- 
from : they cannot be sold by verbal con- 
tract, although a sale of growing crops of 
annual culture is not a contract or sale of 
an interest in land. Buck v. Pickwell, 27 
Vt. 164. Compare Sterling w. Baldwin, 
42 Vt. 306. 

A sale of growing trees, if not made with 
a view of immediate severance from the 
soil, is a sale of an interest in real estate, 
and must be in writing. Bluff w. McCau- 
ley, 53 Pa. St. 210; Bowers v. Bowers, 95 
Pa. St. 477; Miller v. Zufall, 113 Pa. St. 
317 ; Pattison’s Appeal, 61 Pa. St. 294. 

The sale of trees growing upon land made 
in prospect of immediate separation from it, 
is not a sale of the land, or any interest 
in it, and is not within the statute of frauds. 


Cain w. McGuire, 13 B. Monr. (Ky.) 340; 
Byassee Reese, 4 Mete, (Ky.) 372; Mc- 
Clintock’s Appeal, 71 Pa. St. 3651 Ster- 
ling V. Baldwin, 42 Vt. 306. 

A contract for the sale of standing wood 
or timber, to be cut and severed from the 
freehold by the vendee, does not convey to 
him any interest in the land within the 
meaning of the statute of frauds. Such a 
contract is to be construed as passing an 
interest in the trees when they are severed 
from the freehold, and not any interest in 
the land. Claflin v. Carpenter, 4 Mete. 
(Mass.) 580, 583; Whitmarsh v. Walker, i 
Mete. (Mass.) 313; Parsons w. Smith, 5 
Allen (Mass.), 578, 580; Nettleton v. Sikes, 
8 Mete. (Mass.) 34; Woodbury z'. Parshley, 
7 N. H. 237 5 Erskine z\ Plummer, 7 Creenl. 
(Me.) 447. 

Such contracts are held to be at least 
executory contracts for the sale of chattels, 
as they shall be thereafterwards severed 
from the leal estate, with a license to enter 
on the land for the purpose of removal. 
White V. Foster, 102 Mass. 375, 378; Giles 
V. Simonds, 15 Gray (Mass.), 441, 442. 

The license to enter upon the land to 
cut and remove the trees, is, however, revo- 
cable so long as the contract remains exec- 
utory; and if revoked, the purchaser has 
his remedy by an action against the seller 
for a breach of the contract. It becomes 
irrevocable as soon as the contract is exe- 
cuted, or for so far as it has been executed; 
viz., so far as the trees have been sev- 
ered from the freehold, and so converted 
into personal property vested in the vendee. 
Giles z'. Simonds, 15 Gray (Mass.), 441, 444, 
citing Cook v. Stearns, 1 1 Mass. 533 ; Chee- 
ver V. Pearson, 16 Pick. (Mass.) 273 ; Ru^- 
glesz'. Lesure,24 Pick. (Mass.) 190; Claflin 
V. Carpenter, 4 Mete. (Mass ) 580; Nettle- 
ton V. Sikes, 8 Mete. (Mass.) 34; Buck v. 
Pickwell, 27 Vt. 157; Barnes zi. Barnes, 6 
Vt. 388; Riddle v. Brown, 20 Ala. 412; 
Russell V. Richards, i Fairf. (Me.) 4295 Er- 
skine V. Plummer, 7 Greenl. (Me.) 447; 
Cutter V. Pope, 13 Me. 377. See also Drake 
V, Wells, II Allen (Mass.), 141, 143; Nelson 
V. Nelson, 6 Gray (Mass.), 385 ; Douglas v. 
Shumway, 13 Gray (Mass.), 4^; Delaney 
V. Root, 99 Mass. 546, 548; McNeall 
Emerson, 15 Gray (Mass.), 384; Heath w. 
Randall, 4 Cush. (Mass.) 195; Owens 
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CROPS, 


I^etting on Shares 


4 Letting on Shares. — Where a farm is let out on shares, it 
-depends upon the stipulations of the contract, and the intention 
of the parties, whether the}" are tenants in common, or partners, 
or whether the relation of landlord and tenant, or of master and 
servant, exists ; and the rights of the parties to the crops raised 
are determined accordingly.^ 

Lewis, 46 Ind. 4SS, 519 ; Selch v. Jones, 28 A sale of a crop o£ peaches then growing 
Ind. 255; Pierrepont v, Barnard, 2 Seld. in the seller’s orchard, the buyer to gather 
{N. Y.) 2S4; Mumford zu Whitney, 15 and remove the peaches as they mature, 
Wend. (N. Y.) 3S0; Smith v, Benson, i held not within the statute of frauds as a 
Hill (N. V.), 176. Compare Marshall v, sale of an interest inland. Purners/.Piercy, 
-Green, 33 L. T. R. (N. S.) 404; s. c., 13 40 Md. 212; s. c., 17 Am. Kep. 591- Com- 
Alb. L. j. 9. pare Rodwell v. Phillips, 9 M. & W. 502. 

A tree growing upon land constitutes a A contract to cut trees standing upon 
part thereof, and a parol contract for the the contractor’s land into cord-wood, and 
sale of such a tree passes no title thereto to deliver the wood at so much per cord, is 
which can be enforced by legal proceedings, not a contract for the sale of an interest in 
Such a contract may amount to a license to lands, and a writing is not necessai y to give 
•enter upon the land, cut down and remove it validity. Killmore z\ Hewlett, 48 N. Y. 
the tree, but the license is one vNhich may 569. 

be revoked at any time before the tiee is Sec also Re\l 1 ’roperty. 
cut down; therelore, the reseivation by 1 , “In constiuing contracts for the culti- 
parol of a growing tree by the grantor in a vation of land at halves, it is impossible to 
conveyance of real estate, by consent of the lay down a general rule applicable to all 
grantee, with the right to enter thereon cases, because the precise natuie of the 
and remove such tree after the conveyance interest or title between the contracting 
is made, constitutes a mere license on the parties must depend upon the contiact 
part of the grantee to the grantor to enter itself, and very slight provisions in the con- 
upon the land to remove the tiee, forthe tract may very materially affect the legal 
revocation of which no action will lie. Arm- relations of the parties, and their conse- 
strong V, Lawson, 73 Xnd. 498. quent remedies for injuries as between 

If the owner of land, for a valuable themselves- In some cases, the owner of 
consideration, orally licenses another to cut the land gives up the entire possession, in 
off within a certain time the trees standing which event it is a contract in the nature 
upon it, and afterwards executes an abso- of a lease, with rent payable in kind; in 
lute deed of the land to a third person, other cases, he continues to occupy the 
-such deed, when made known to the li- premises in common with the other party, 
•censee, will operate as a revocation of the or reserves to himself that right, and so a 
license, although the grantee had knowledge tenancy in common to that extent is created, 
•of it Drake si'. Wells, 11 Allen (Mass.), and each is entitled to the joint possession 
141; Cook V, Stearns, ii Mass. 533, 538; of the crops, or the possession of the one 
Byassee z/. Reese, 4 Mete. (Ky.) 372. is the possession of the other, until divis- 

Where timber or other produce of land, ion; or he may retain the sole possession 
or any other thing annexed to the freehold, of the land, and the other party may have 
is specifically sold, whether it is to be sev- the right to perform the labor and receive 
ered from the soil by the vendor, or taken half the crops as compensation ; or the two 
by the vendee under a special license to parties may become tenants in common of 
enter for that purpose, it is still a sale of the growing crops, while no tenancy in com- 
£oods only. Smith v, Bryan, 5 Md. 141 ; mon as such exists in the land,” Warner 
s. c., 59 Am. Dec. 104. This case criti- v. Abbey, 112 Mass. 355, 359^ citing Chan- 
cised in Owen v. Lewis, 46 Ind. 488, 501- dler v, Thurston, 10 Pick- (Mass.) 2055 
A., by a written contract of sale, sold Walker v, Fitts, 24 Pick. (Mass.) 191; 
certain trees standing upon his land to B., Merriam v, Willis, 10 Allen (Mass.), 118; 
who, having cut and removed some of them, Delaney v. Root, ^ Mass. 540; Cornell 
resold the residue to A. by a parol co itract. Dean, 105 Mass. 435- See also Alwood 
JPeidf that both the original and the resale Ruckman, 2t 111 . 200; Dixon v, Nicholls, 
were sales of goods within the seventeenth 39 Ind. 372; Walls v, Preston, 25 Cal. 59; 
section of the statute of frauds ; but A. Johnson v, Hoffman, 53 Mo. 504. 
being owner and in possession of the land There is no doubt, that where one man 
on which the trees were growing, the resale farms land of another, under an agreement 
gave instantly, by force of law, possession by which he is to give the owner a part of 
of them to him, and the delivery was per- the crop raised for its use, he and the 
iect. Smith v, Bryan, 5 Md. 141. owner, in the absence of a stipulation pro- 
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Letting on Sinares, 


CROPS. 


Tenancy in Gommonu 


Te7iancy tn Co^nmon tn Crops, — Every form of agreement 
by which land is let to one who is to cultivate the same, and give 
the owner as compensation therefor a share of the produce, cre- 
ates a tenancy in common in the crops. The true test seems to 
lie in the question whether there be any provision, in whatever 
form, for dividing the specific products of the premises. If there 
be, a tenancy in common arises at least in such products as are to* 
be divided.^ 


viding otherwise, become tenants in com- 
mon of the crops raised. But it is just as 
clear that the agreement between the parties 
may be so framed as to secure to the owner 
of the land the ownership of the product 
until the performance of a certain stated 
condition, Howell z/. Foster, 65 Cal. 169; 
Wentworth v. Miller, 53 Cal. 9; Andrew v. 
Newcomb, 32 N, Y, 419 ; Lewis v, Lyman, 
23 Pick. 437 ; Ponder w. Rhea, 33 Ark, 435; 
Smith t/. Atkins, 18 Vt. 461. 

1* Freeman on Cotenancy and Partition, 
§ 100; Walker v. Fitts, 24 PicL (Mass.) 
191 j Delaney v. Root, 99 Mass. 546; Cor- 
nell V. Dean, 105 Mass. 435; Putnam v. 
Wise, I Hill (ISf. Y.), 234, 247; s. c., 37 


Am. Dec 309,316; Otis zJ. Thompson, HTu 
& Denio (N. Y ), 131 ; Jackson t'. Biownell, 
I Johns. (N. Y.) 267; De Mott v. Hager- 
man, 8 Cow. (N. Y.) 220; s. c. 18 Am. 
Dec. 443; Caswell %k Districh, 15 Wend. 
(N. Y.) 379; Burdick v, Washburn, 36 
How. Pr. (N, Y.) 468, 475; Bertrand v. 
Taylor, 32 Ark. 470; Ponder v, Rhea, 32 
Ark. 436 ; Brown v, Lincoln, 47 N. H. 4^; 
Wentworth v. Portsmouth, etc., R. Co., 55 
N. H. 540; Moulton v. Robinson, 27 N. H. 
550; s. c,, 69 Am. Dec. 505; Daniels v. Brown, 
34 N. H. 454; Hatch v. Hart, 40 N, H. 93; 
State r, Jewell, 34 N. J. L. 259; Cooper 
%\ McGrew, 8 Or. 327; Currey v, Davis, 
3 Iloust. (Del.) 59S; Herskeli?/. Bushnell, 
37 Conn, 43; Henderson w. Allen, 23 Cal. 
car ; Smith v. Rice, 56 Ala. 417 ; Brown w. 
Coats, 56 Ala. 439; S wanner v, S wanner, 
SO Ala. 66; Strother v. Butler, 17 Ala. 733; 
Williams kk Nolan, 34 Ala. 167; EUerson 
V. State, 60 Ala. x ; Perrall ?/. Kent, 4 Oill 
{Md.), 209; Lowe V. Miller, 3 Gratt (Va.) 
205; Maverick v. Lewis, 3 McCord (S. 
Car.), 212; Scott 2^. Ramsey, 82 Ind. 334; 
Fiquet v* Allison, 12 Mich. 328; Aiken z'. 
Smith, 21 Vt 172; Esdon v. Colburn, 28 
Vt 631. 

H land is occupied on the shares, and 
the occupiers covenant to yield and pay to 
the owners one-half of all the grain raised 
oi> the farm, to be delivered at a place 


of, and not partners. Putnam v. Wise, t 
Hill (N. Y.), 234; s. c., 37 Am. Dec. 309. 

Where the reservation is of an undivided 
share, the property of that share is always 
in the lessor by virtue of his reservation ; 
while the property of the residue is always 
in the tenant by the implied grant of profits, 
and they are, therefore, tenants in common 
of the crop until division. Hatch v. Hart,. 
40 N. H. 98 ; Car w. Dodge, 40 N. H. 407 ; 
Taylor v. Bradley, 39 N. Y, 140; Foote 
V. Calvin, 3 Johns. (N. Y.) 21c; Guest v. 
Opdyke, 31 N. J. L. 554. 

Letting on shares for a single crop makes 
the parties tenants in common thereof* 
Putnam v. Wise, i Hill, 234; s. c., 34 Am. 
Dec. 309; Bradish v, Schenck, 8 Johns* 
(N. Y.) 151. 

But after division the property of either 
party becomes at once absolute in his share. 
Scott v. Ramsey, 82 Ind. 330. 

After a lease was cancelled, the landlord 
told the tenant to put in and harvest fall 
wheat, and promised that he should have 
his part and lawful share of it, but after- 
wards harvested and kept it himself. Held^ 
that they were tenants in common of the 
wheat under a valid agreement, and that 
the tenant could maintain assumpsit on the 
common counts for the value of his share. 
McLaughlin w. Salley, 46 Mich. 219. 

The agreement need not provide for the 
division of the produce itself. It may con- 
tain a particular provision for disposing of 
the crop in a convenient time and manner, 
in order to close the transaction by paying 
the expenses out of the proceeds, and di- 
viding the residue in proportions agieed 
on. The point is, that there is to be a 
division, and that the occupier or cultiva- 
tor is not to pay a certain number of 
bushels of grain or a certain number of 
tons of hay as rent of the premises so as 
to make him a tenant. A provision for 
disposing of the crop before division, is. 
but a mode of ascertaining the value, and 
dividing the proceeds. Tanner v. Bi’ls, 
44 Barb. (N. Y.) 430; Wilber w, Sisson, 


oi> xnt farm, to oe aeuverea at a pjace 44 waiu. 

designated, and one of the occupiers after- 53 Barb. (N. Y.) 262 j Moore v. Spruill, 13 
wards enters into an agreement with other Ired. (N. C.) 56. 
ipersoilfts do certain work, and to receive Where, by the 


3 contract, a tenancy m com- 

itoelot onethird of such occupier’s share, mon is created, both parties are entitled to 
W are, until the grain is deliv- be in possession of the crops before diyjs- 

r$|iijA 41 tenants in common there* ion made, and the possession of one is the 
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letting on Shares. 


CROPS. 


lessor and lessee* 


{b) Lessor and Lessee, — Where the owner parts with his entire 
possession of the land to his lessee or tenant, and is to receive his 
half by way of rent in kind, the relation of tenants in common 
does not exist, but it is that of lessor and lessee. The lessor has 
no right to disturb the lessee in his possession, or to interfere with 
or take his half ; for, the possession of the land being in the lessee, 
the property in the crop must necessarily follow the interest in the 
land until the time for division,^ 

possession of the other. Thompson v, man, 21 111 . 200; Kees v. Baker, 4 G* 
Mawhinney, 17 Ala. 368; Putnam v. Wise, Greene (Iowa), 461 ; Blake v. Coats, 3 C. 

I Hill (N. y.), 234; s c., 37 Am. Dec. 309; Greene (Iowa), 548; Johnson v, ShanK, 67 
Daniels v. Brown, 34 N. H. 454; s. c., 69 Iowa, 115; Harrison v, Ricks, 71 N. Car. 
Am. Dec. 505; Miller v. Darling, 22 Minn. 7; Lacy v. Weaver, 49 Ind. 373; Doremus 
303; Melin v, Reynolds, 32 Minn. 52. ?». Howard, 23 N. J. L. 390; Kinehardt v. 

And, although the possession of the Ohvine, 5 W. & S. (Pa.) 486; Burns v. 
land remains undisturbed in the owner, Cooper, 31 Pa. St. 426; Ream v. Harnish,. 
who alone may bring trespass for breaking 45 Pa. St. 376 ; Hoskins v, Rhodes, i Gili 
the close, the tenants in common with him & J. (Md.) 266; Turner v, Eachelder, 17 
may join in an action of trespass for spoil- Me. 257; Aikin v. Smith, 21 Vt j8o; 
ing the crops, because they were tenants Moulton w. Robinson, 7 Fost. (N. H.) 5C0; 
in common of the crop. Delaney v. Root, Hatch v. Hart, 40 N. H. 98 ; Garland v„ 
99 Mass. 546; Cornell v. Dean, 105 Mass. Hilborn, 23 Me. 442, Compare Jordan v. 
435; Foote V, Calvin, 3 Johns. (N. Y.) 216; Staples, 57 Me. 352. 

Bradish v, Schenck, 8 Johns. (N. Y.) 151 ; A written instrument duly executed by 
Stewart v. Doughty, 9 Johns. (N. Y-) 108; G, and S., whereby G, “does lease unto 
De Mott V. Hagerman, 8 Cow. (N. Y.) 220; S. her farm for the term of one year, date 
Caswell V. Districh, 15 Wend. (N. Y.) to commence Dec. i, 1882 [describing the 
379. land], ... S. to give one-third of all grain 

But neither one may sue the other for or roots raised, to be delivered in the half- 
damage to the crop, as they are tenants in bushel, and one-third of all the hay cut in 
common. Wells v, Hollenbeck, 37 Mich, the stack ; to furnish all seed and tools, 
504. and pay all threshing expenses; and to 

If the relation of tenants in common in keep the buildings and fences in as good 
the land or crop exists between the parties repair as they now are, damage by the 
by virtue of their contract, on familiar elements excepted. And it is mutually 
principles trespass guare clausum or de agreed between the parties that they bind 
boms asportatis would not lie, and trover their heirs, executors, and assigns, as well 
for conversion of the share of one party as themselves, to the faithful performance 
in the crops by the other can be maintained of these covenants,” — creates the relation 
only where there is such destruction, sale, of landlord and tenant between G. and S. 
or other disposition of the crops by the Strain v, Gardner, 61 Wis. 174; Walls 
one, that the other party is precluded by Preston, 25 Cal. 59. 

that act from any further enjoyment of it. The exclusive possession of a farm in a 
Warner v. Abbey, 112 Mass. 35S, 360; tenant for a series of years, a rent agreed 
Daniels v, Daniels, 7 Mass. 133; Weld v, upon, though payable in a share of the 
Oliver, 21 Pick. (Mass.) 559; Burbank v. crop, and non-residence of the owner, all 
Crooker, 7 Gray (Mass.), 158; Delaney conspire to show the relation of landlord 
V, Root, 99 Mass. 546 ; Daniels v. Brown, and tenant, and not a tenancy in common 
34 N. H. 454 , s. c , 69 Am. Dec. 505. See of the crop. Dixon v. Niccolls, 39 III. 372. 
Kennon v, Wright, 70 Ala. 434. A lessor of land on the shares for a single 

1 . Warner v. Abbey, 112 Mass. 355, 360; crop, whose share is to be delivered to mm 
Darling z'. Kelly, 113 Mass. 295 Chandler the premises, is to be regarded as 
w. Thurston, 10 Pick. (Mass.) 205; Cornell entitled to such share as rent, and as not 
V. Dean, 105 Mass. 435 ; Taylor v. Bradley, having a right to any part prior to its 
39 N.Y. 129; Jackson Brownell, t Johns, severance. Before such severance, ttie 
(N. y.) 267; Stewart v. Doughty, 9 Johns, lessee is the only person who can maintain 
(N. Y.) 107 ; Overseers v. Overseers, 14 an action of trespass for an entry upon the 
Johns. (N. Y.) 365; Alexander v. Pardue, land. It will be different if the landlord is 
30 Ark. 359; Birmingham v, Rogers, 46 to receive his share on the premises. Woodr 
Ark. 254 ; Person v, Wright, 35 Ark. 169; ruff zf. Adams, 5 Blatchf. (Ind ) 317; s. c., 
Anderson v, Bowlec, 44 Ark. 108; Dixon 35 Am. Dec. 122. See Sargent Cownrier, 
w. Niccolls, 39 111 . 372; Alwood Buck- oSlIl. 245; Darling Kelly, 113 Mass. 29. 
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Xetting on Shares. 


CROPS. 


Lessor and Lessee. 


Where “ letting on shares” amounts to the equal right to dig and use the potato 
a lease, me tenant is the owner of the soil crop for family use during the season, the 
during the term of the lease, and he who landlord may, without violating the rights 
owns the soil during the year owns the of the tenant, go upon the leased premises 
crop raised on it. Waltson v. Bryan, 64 and request a division of the crop, to the 
1 might not encroach upon 

A lease with rent reserved in kind confers the other’s rights. State v. Forsythe, 89 Mo. 
upon the lessee an estate in possession in 667. 

severalty, and the entire property in the Wheie the owner of a farm orally leases 
whole crop raised and growing upon the it to be ‘‘carried on at the halves” fora 
land during the term is in the lessee. The year, the tenant to leave as much hay as he 
landlord has no lien on the crop in prefer- found at the beginning, and having exclu- 
ence to other creditors, even where the sive possession, it cannot be held as a mat- 
lessee agreed that he should take all the ter of law that the owner has such an 
corn standing in a particular field, except interest as enables him to mortgage the 
when given by statute. Denver v. Rice, 4 crops during the year. Orcutt v. Moore, 
Dev. & B. L. (N. Car.) 431 ; s. c., 34 Am. 134 Mass. 48; s. c., 45 Am. Rep. 278. 

Dec. 388; Rose v. Swaringer, 9 lied. (N. The interest of a lessor in the crop is 
Car.) 4S1 ; Gordon v. Armstrong, 5 Ired. not liable to levy under execution against 
(N. Car.) 409; Harrison v. Ricks, 71 N. him before division. Howard Co. 2'. Kyte, 
Car, 7; Haywood v, Rogers, 73 N. Car. 28 N. Western Rep’r,{ Iowa) 609; Waltson 
320* V. Buyan, 64 N. Car. 764; Gordon v. 

Under Code N. C. § 1754, which vests Aimstrong, 5 lied. L. (N. Car.) 409; 
the title to crops grown in the landlord Denver v. Rice, 4 Dev. & B. L. (N. Car.) 
until the rent is paid, and the other stipu- 431 ; Williams v. Smith, 7 Ind. 559; Long 
lations of the lease fulfilled, and until the v, Seavers, 103 Pa. St. 517. 
lessor “shall be paid for all advancements Unless the landlord and tenant are ten- 
made, and expenses incurred, in making ants in common of a crop, the share of the 
and saving said crops,” advances by the former cannot, until the ciop has been 
landlord to a sub-lessee, made without divided, be levied upon. Hansen v. Den- 
the knowledge and privity of the lessee, are nison, 7 111 . App. 73. 
not entitled to priority over advances pro- The landlord’s interest in the crops can 
cured by the lessee for the sub-lessee from in such a case only be attached by garnish- 
a third person. Mooie Faison, 2 S. East- ment of the tenant. Howard Co. Kyte, 
ern Rep. (N Car.) 169. 28 N. Western Rep’r. (Iowa) 609. 

Under a lease with rent reserved in kind, A purchaser at a judicial sale of real 
the tenant ma3r maintain trespass against a estate is entitled to the crops growing 
stranger for injury to the crop, without join- thereon, in preference to a landlord to 
ing the landlord. Larkin v Taylor, 5 whom part of such crops are reserved for 
Kans. 433; Darling v. Kelly, 113 Mass, rent, but before it is set apart to him. 
29. Townsend v. Isenbarger, 45 Iowa, 670. 

Or he may sue a third person whose The growing crops on leased property 
cattle he has agreed to pasture on the land, is subject to be seized and sold by a judg- 
without joining his lessors. Cornell v. ment creditor of the lessee. Pickens v. 
Dean, 105 Mass. 435. Webster, 31 La Ann. 870. 

Where a person has rented a place to While as between landlord and tenant, 
another to make a crop, in which they were in the case of farming on shares, until a 
to go halves, the owner furnishing a "horse, division of the crop, the ownership and 
it was held to be a tenancy, and that the right to the possession may be said to be 
tenant might bring trespass against his in the tenant, still he is not the owner in 
landlord for forcibly entering and breaking such a sense that the crop, regardless of the 
the close. Hatchell v. Kimbrough, 4 Jones interests of the landlord, can be appropri- 
L. (N, Car.) 163. Sec also Front v. Har- ated to the payment of the debts of the 
din, $6 Ind. 165. tenant. Atkins v. Womeldorf, 53 Iowa, 

Where tho rent of a farm is payable in a 150. See Simol v. Molloy, 63 Cal. 369. 
share of the grain raised on it, division and Where a farm is leased for a share of the 
delivery are essential to vest the title to crops, the hay to be spent on the farm, a 
the grain in the landlord. Burns zr. Cooper, mortgage by the tenant on his share of the 
31 Fa. St. 31 ; Ream Harnish, 45 Pa. St. hay creates no lien which will entitle the 
376} Dockham v. Parker, 9 Greenl. (Me.) mortgagee to remove the hay from the farm. 
137; Geer v. Flemmmg, no Mass. 39; Jewell Woodman, 59 N. H. 520. 

Darling z'. Kelly, 113 Mass. 29? Warner Execution for the debt of a tenant at 
Abbey, 1 12 Mass. 355. will of a farm, may be levied on hay in the 

Where a tenant holds under a verbal barn, which has not been actually delivered 
lease giving him half the crop grown upon to the lessor, notwithstanding an agreement 
the land, and allowing him and the landlord by such tenant that the lessor may hold all 
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CROPS. 


Croj^pers, etc. 


(c) Croppers: Master and Serva?iL — Where the property of the 
crop does not at any time vest in the tenant, neither in whole nor 
in part, but remains in the owner of the soil who controls it at all 
times, and divides to the occupier his share, neither the relation 
of tenants in common, nor of landlord and tenant, is created. 
The occupier is the servant of the land-owner, and is frequently 

the hay cut on the farm at security for the Where the relation o£ landlord and ten- 
rent. BAjleyv Fillebrown, 9Greenl. (Me.) ant exists, the tenant may mortgage his 
12; s. c., 23 Am. Dec. 529; Butterfield v. interest in the crop raised without the con- 
Baker, 5 Pick. (Mass.) 522. sent of the lessor, and the mortgagee will 

But where the landlord agreed to let a hold the title of the lessee to the mortgaged 
tenant, who was in arrears, remain on the property, but subject to all the rights of 
farm upon consideration that he should the lessor ; and such mortgage will be no 
have all the hops raised thereon, and that violation of his rights. Yates v. Kinney, 
the tenant would harvest, cure, and bag i9Nebr. 275; Dworak z'. Graves, 1 6 Nebr. 
them for him, delivery of the hops was not 706. 

necessaryto pass the title, as it never was in A lease upon shares is a personal con- 

the tenant. Kelley v. Weston, 20 Me. 233. tract, and not assignable where the amount 
Where a lessee of a faim agrees to pay of rent received must depend on the char- 
the lessor a part of the crop in lieu of rent, acter and skill of the lessee, or where it 
and to give him possession of the u hole gives the lessee the use of lessor’s tools on 
crop until such part is paid, a sale of the condition that they may be properly kept, 
crop by the lessee conveys no title as against A personal lease is forfeited by an assign* 
the owner of the land. Wentworth v. ment and attempt to give the assignee pos- 
Miller, 53 Cal. 9. session, and the lessor may take immediate 

Where a tenant dies before the landlord’s steps to recover the premises. Randall 
part of the crop of hay was cut and set off Chubb, 46 Mich. 311 ; s. c., 41 Ain. Rep. 
to him, and there is no new agreement 165. 

between the widow and administratrix and under a statute which provides that 
the landlord, the hay cut afterwards is the every lessor of land shall have a lien on 
property of the estate; and where the all agricultural products of the leased 
widow remains on the land, with the land- premises, for the payment of rent, which 
lord’s consent, as his tenant at will, after shall be paramount to aP other liens ; and 
her husband’s death, she is the legal owner that any person shall be fined who, without 
of all the produce gathered by her on the the consent of the lessor, and with notice 
farm, and is not bound by any contract of of the lien, and with intent to defeat it, 
her husband as to paying the rent in prod- shall remove or conceal, or aid in removing 
uce. Dockham v, Parker, 9 Greenl. (Me.) and concealing, any thing subject to such 
137; s. c., 23 Am. Dec. 547. lien, — one who purchases cotton from a 

Where the lease of a farm provides that lessee, with notice of the tenancy of his 
half of the hay raised on it shall be con- vendor, is liable to the landlord. In an 
sumed thereon by cattle kept by the lessee, action on the case, whether the vendee had 
and the other half be divided between the or had not joined with the tenant in remov- 
lessor and the lessee, the property in the ing the property from the leased premises, 
whole of the hay remains in the lessee But the right to bring an action on the case 
until the division is made. The lessor has under su(m statute is waived where the 
no claim in rem upon it before division, landlord consents to the sale of cotton by 
But when the division is made under the his lessee, although the purchaser may 
contract, the portions divided vest sepa- have known nothing of such consent, and 
rately in the lessor and lessee ; but the un- it was without consideration. Cohn v* 
divided half to be consumed on the farm Smith, 2 Southern Repr, (Miss.) 244. See 
still remains the property of the lessee, also Westmoreland 2^. Wooten, 51 Miss. 
Symonds v. Hall, 37 Me. 354; s. c., «9 Am. 825; Wooten v. Gwin, 56 Miss. 423; Dunn 
Dec. 53. V. Kelly, 57 Miss. 825 ; Thornton v* Strauss, 

Where, under a lease, rent is payable ypAla. i&j; Knowles Steed, 79 Ala. 427; 
out of the grain raised, if the landlord sells Hardin v. PuUejr, 79 Ala. 381. 
the land, the vendee becomes entitled to Such Hen will be paramount to the 
that portion of the grain growing at the claim of a mortgagee of the crop. Rob- 
time of the conveyance which the landlord erts v. Sims, 2 Southern Kept. (Miss.) 
would have been entitled to had he not 72. 

conveyed. Johnson v. Smith, 3 P. W. See also Landlord and Tienant^ 
(Pa.) 496 ; s. c., 24 Am. Dec. 339. Leases. 
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called a cropper.*’ The cropper has no interest in the land, and 
receives his share as the price of his labor. ^ 

{d) Pa^'inership. — Where an agreement is made to farm on 
shares, the form of the agreement may be made so as to constitute 
a partnership between the parties ; the ordinary test of a person 
being a partner, being his participation in the profits of the 
business.^ 

Harrison v, Ricks, 71 N. Car. 7; before division at the end of the term, and 
Denton v, Strickland, 3 Jones (N. Car.), that, consequently, neither hay nor calves- 
6r ; Haywood v, Rogers, 73 N. Car. 320 ; could be attached by his creditors. In re- 
Parrish Commonwealth, oi Va. i; Walls gard to these he was the mere servant of 
2f. Preston, 25 Cal. 59; Romero v. Dalton, the land-owner. Lewis v. Lyman, 22 Pick. 
II Pac. Rep. (Ariz.) 863; Fry v. Jones, (Mass.) 437. See Jordan v. Staples, 57 
2 Rawle (Pa.), it; Adams v. McKesson, Me. 352; Heald v. Builders’ Ins. Co,, iii 
Pa. 81; Wallace v. Maples, 14 Pac. Mass. 38. Moulton z/. Robinson,, 

ep. (Cal.) 19; Jeter v. Penn, 28 La Ann. 27 N. H. 550. 

230; s. c., 26 Am. Rep. 98; Leland v. By a parol contract between B, and the 
Sprague, 28 Vt 746; Ponder v, Rhea, 32 plaintiff, B. was to cultivate the plaintiff’s- 
Ark. 436; Christian Crocker, 25 Ark. land, find part of the seed, harvest the 
327 ; Burgie v, Davis, 34 Ark. 179; Sentell crop, and then take one-half of it as a com- 
V. Moore, 34 Ark. 687; Gardenhire v. pensation for his labor, and deposit the 
Smith, 39 Ark. 280; Hammock v. Creek- other half in such place as the plaintiff 
moore, ^S. Western Rep. (Ark.) 180 ; Por- should direct. Before the crop was bar- 
ter z/. Chandler, 27 Minn. 301 ; s. c., 38 vested, B. absconded, being insolvent. It 
Am. Rep. 293. was that B., whether lessee or cropper. 

Where A. was to pay B. a certain rent had not such interest in the crop as ren- 
for the use of his land, and it was stipulated dered it liable to attachment for his debts, 
that no part of the crop was to belong to Chandler z'. Thurston, ro Pick. (Mass.) 205. 
A. before the rent was paid, A. was /leid to A contract for working a farm on shares 
be a cropper. Haywood z/. Rogers, 73 N. does not amount to a lease ; it vests na 
Car. 320; Neal v. Bellamy, 73 N. Car. 384 5 title to the property in the laborer, nor gives- 
see Pender v. Rhea, 32 Ark. 435; Went- him more than the right to enter for the 
worth z/. Miller, 53 Cal. 9; Esdon v. Col- purpose of cultivation; after the crop is- 
burn, 28 Vt. 631. Compare Ross v. Swar- severed, and the owner’s share is deposited 
inger,9 Ired, (N. Car.) 481. in a portion of the land, he has no further 

A cropper has no assignable title to his right to enter that portion, and any sub- 
share of the crop before division. Me- sequent entry will be trespass. Warner v, 
Neeley z/. Hart, 10 Ired. L. (N. Car.) 63; Hoisington, 42 Vt. 94. 
s. c., 51 Am. Dec. 377 ; Parkes v, We’:)b, 3 One who hires laborers to be paid with 
S. Western Rep. (Ark.) 521; Hammock •y, a share of the crops raised by them, has 
Creekmoore. 3 S. Western Rep. (Ark.) no lien on such share for advances made 
180. See Beard v. State, 43 Ark. 284. during the year. Shields z/. Kimbrough, 
A cropper has no such mterest in the 64 Ala. 504. 
crop as can be subjected to the payment of Where a land-owner contracts with one 
his debts while it remains en masse ; until to crop his land, and to give him part of 
a division, the whole is the property of the the crop after paying all advances, and the 
landlord. Brazier v, Ansley, ii Ired. L. crop has not been divided, such cropper is 
(N. Car.) 12; s. c., 51 Am. Dec. 408; not a tenant, but a mere employee, and the 
State V. Jones, 2 Dev. & B. L. (N. Car.) ownership of the entire crop is in the land- 
544; Hare z/. Pearson, 4 Ired. L. (N, Car.) owner; and if the cropper forcibly, or 
76; Smith V* Meech, 26 Vt, 233; Has- against the consent of the land-owner, takes- 
brouck V. Bouton, 41 How. Pr. (N. Y.) the crop from the possession of the latter,, 
208; Proviso. Cheves, 9 R. I. 53. such taking is larceny, robbery, or other 

Where, in a lease of a farm, it was offence according to the circumstances of 
stipulated that **all the hay and fodder the case. Parrish v* Commonwealth, 8i 
raised should be fed out on the farm,” and Va. i. 

that *‘the calves should be half raised if See also Master and Servant. 
suitable and promising for that purpose, 2 . McCrary v. Slaughter, 58 Ala. 23c. 
and be kept on the farm until the expira- An agricultural agreement between two 
tion of the lease, and then divided,” it was persons, one to furnish the outfit and the 
that the property in the hay never land, and the other to hire the laborers and 
passed to the tenant, and in the calves not superintend the farm during the year, the 
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(^) For Advances. — So may, under some statutes, any one who 
advances money or materials to a farmer to enable him to raise a 
crop, have a lien on the crop, provided an agreement to that effect 
be made in writing, and, in some instances, recorded. Such a 
lien has in general a preference over all other previous or subse- 
quent liens, although there are exceptions in some States. A 
laborer may also have a lien on the crops for the value of labor 
performed.^ 

6. Mortgage of Growing Crops. — A growing crop, however imma- 
ture its state, and whatever of labor may be required for its culti- 
vation to maturity, and its severance from the soil, may also be 
the subject of mortgage.® 


V. Williams, n 111 * App. 72; Gittings v. 
Nelson, 86 111 . 591 ; Gooding v. Outhouse, 
95 III. 346; Hunter v. Whitfield, 89 III. 
229; Martin v. Blanchett, 77 Ala. 288; 
Folmar v. Copeland, 57 Ala. 588 ; Thomp- 
son V. Powell, 77 Ala, 391 ; Hudson v. 
Vaughan, 57 Ala. 609; Bell v, Hurst, 75 
Ala. 44; Abraham v. Hall, 59 Ala. 386 ; 
Lake v. Gaines, 75 Ala. 143 ; Lavender v. 
Hall, 60 Ala. 2145 Agee v. Mayer, 71 Ala. 
88; Kennon v. Wright, 70 Ala. 434; 
Lomax v. Le Grand, 60 Ala. 537 ; Robin- 
son V. Lehman, 72 Ala. 401 ; Tucker v. 
Adams, 59 Ala. 254; Hussey z'. Peebles, 53 
Ala. 432 ; Scaife v. Stovall, 67 Ala. 237 ; 
Tuttles^. Walker, 69 Ala. 172,* Busbin v. 
Ware, 69 Ala. 279; Wilson v. Stewart, 69 
Ala. 302; Wilkinson Ketler, 69 Ala. 435; 
Fitzsimmons v. Howard, 69 Ala. 590 ; Leh- 
man V. Howze, 73 Ala, 302; Ware v. 
Blalock, 72 Ga. 804; Zachry v. Stewart, 67 
Ga. 218; Scott V. Pound, 61 Ga. 579; 
Lathrop v. Clewis, 63 Ga. 282 ; Hempstead 
Real Est., etc., Assoc, v. Cochran, 60 Tex. 
620; Wise^v. Old, 57 Tex. 514; Rosenberg 
V. Shaper, 51 Tex. 134; Stone v. Bohm, 79 
Ky. 141 ; English v. Duncan, 14 Bush (Ky.), 
377; Haseltine 2/. Ansherman, 87 Mo. 410; 
Meier v. Thomas, 5 Mo. App. 584 ; Carter 
V, Du Pre, 18 S. Car. 179; Kennedy v. 
Reames, 15 S. Car. 548; Richardson v. 
Blakcmore, 1 1 Lea (Tenn.), 290; Lewis v. 
Mahon, 9 Baxt. (Tenn.) 374; Armstrong 
w. Walker, 9 Lea (Tenn.), 156; Dougherty 
% Kellum, 3 Lea (Tenn.), 043 ; Tarpy v. 
Persing, 27 Kans. 745 ; Fejavary v. Broesch, 
52 Iowa, 88; Holden Cox, 60 Iowa, 449; 

I Atkins Womeldorf, 53 Iowa, 1 50 ; Cath- 
i cart 7 ). Turner, 18 Fla, 837 ; Kennard v. 
’ Harvey, 80 Ind. 37 ; Ellis v. Martin, 60 Ind. 
394. See Shields v. Atkinson, 67 Ala, 244. 

Thomas 2/. Bacon, 34 Hun (N. Y.), 
88. See also Buswell v. Marshall, 51 Vt. 
87. 

{ See also Liens. 

' 1 . See statutes of Virginia, North Caro- 
lina, Alabama, Florida, Tennessee, South 
Carolina, Georgia, Mississippi, Louisiana, 


Kansas. Stimson’s Am. Statute Law, § 
1954 ; Reese v. Cole, 93 N. Car. 87 ; Raw- 
lings V, Hunt, 90 N. Car. 270 ; Cottingham 
S'. McKay, 86 N. Car. 241 ; Gay v. Nash, 
84 N. Car. 333; Whitakers'. Smith, 81 N. 
Car. 340; Emerson v. Hedrick, 42 Ark. 
263; Franklin 7'. Meyer, 36 Aik.96; Burgie 
7'. Davis, 34 Ark. 179; Brown 2/. Thomas, 
14 111 . App. 428; Carter S'. Wilson, 61 Ala. 
434 ; Stern v. Simpson, 62 Ala. 194 ; Ham- 
ilton V. Maas, 77 Ala. 2S3; Beard v. Wood- 
ard, 78 Ala. 317 ; Foster t. Napier, 74 Ala. 
393; Watson 7'. Auerbach, 57 Ala. 353; 
Grady v. Hall, 59 Ala. 341 ; Griel v, Leh- 
man, 59 Ala. 4195 Connor v. Jackson, 74 
Ala. 464; Comer v. Daniel, 69 Ala. 434; 
Flexner v, Dickerson, 65 Ala. 129; John- 
ston 7'. Hannah, 66 Ala. 127; Brown v. 
Hamil, 76 Ala. 506; Marens v. Robinson, 
76 Ala. 5^0; Sheussler v. Gains, 68 Ala. 
556; Laloire v. Wiltz, 31 La. Ann. 436; 
Chaffe V. Heyner, 31 La. Ann. 594; Gay 
V. Daigre, 30 La. Ann. Pt. II. IC07 ; Benton 
V, Mahan, 30 La. Ann. Pt. II. 1401 ; Saloy 
V. Dragon, 37 La, Ann. 71 ; Citizens^ 
Bank v. Wiltz, 31 La. Ann. 244; Hogue v. 
Lewis Co, Sheriff, i Wash. Ter. 172; Car- 
penter V. Strickland, 20 S, Car. i ; Richey 
V. Du Pre, 20 S. Car. 6; Jones w. Clarkson, 
16 S. Car. 628; Isbell v, Dunlap, 17 S. 
Car. 581 ; Sternberger v. McSween, 14 S. 
Car. 35 ; Warren 7/. Lawton, 14 S. Car. 476; 
Mabry 7'. Judkins, 66 Ga. 732; Stallings 7/. 
Harrold, 60 Ga. 478; Hardwick z'. Burtz, 
59 Ga. 773; Eve v, Crowder, 59 Ga. 799; 
Ware Macon City Bank, 59 Ga. 840; 
Wooten V. Gwin, 56 Miss. 422; Polk v. 
Foster, 7 Baxt. (Tenn.) 98; Whitmore v. 
Poindexter, 7 Baxt. (Tenn.) 248. See also 
Commission Merchants or Factors, vol. 3, 
p. 317- 

2* Booker v. Jones, $5 Ala. 266; Adams 
z'. Tanner, sAla, 740; Evans 7/. Lamar, 21 
Ala. 333; Ellis T'. fcrtin, 60 Ala, 394 j 
McKenzie t'. Lampley, 31 Ala. 528; Sealy 
V. McCormick, 68 Ala. 649; Robinson 7^ 
Mauldin, x i Ala. 977 ; Melm v. Reynolds, 
32 MJnn, 52; Gotten v. Willoughby, 83 
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N, Car. 75; s. c., 35 Am. Rep. 564; Clay 
V. Currier, 17 Rep. (Iowa) 6S3 ; Hansen v, 
Dennison, 7 111 . App. 73; Parkers*. Webb. 
3 S. Western Rep. (Aik) 521; Hammock 
V. Creekmoore, 3 S. Western Repr. (Ark ) 
iSo; Beard v State, 43 Ark. 2S4; Jarratt 
V. McDaniel, 32 Ark. 59S; Meadow s. 
Wise, 41 Ark. 2S5; Greer s*. Turner, 47 
Ark. 17; Kimball sc Sattley, 55 Vt. 2S5; 

s. c., 45 Am. Dec. 614; Fitch v. Bulk, 38 
Vt. 683; Sterling v. Baldwin, 42 Vt. 300; 
Cudworth v. Scott, 41 N. H. 456. 

A crop is a “growing” crop, so that it 
can be mortgaged, giving a legal title to the 
mortgagee from the time the seed is de- 
posited in the ground. Wilkinson Ket- 
ier, 69 Ala. 435; Hansen v, Dennison, 7 
111 . App. 73. Compare Comstocks s. 
Scales. 7 Wis 159. 

Unplanted Crops. — It is e\en htid that 
a crop to be planted on one’s ow n land or 
on land to be let to him, as well as a crop 
planted and in process of cultivation, is 
the subject of a valid mortgage. Rawlings 

t. Hunt, 90 N. Car. 270; Gotten sc Wil- 
loughby, 83 N. Car. 75; Harris cc Jones, 
83 N. Car. 317 ; Robinson v, Ez^cll, 72 
'N. Car. 231 ; Senter Mitchell, 16 Fed. 
Rep. 206; Thrash 7'. Bennett, 57 Ala. 156; 
Hur«>t v, Bell, 72 Ala. 336; Watkins r. 
Wyatt, 9 Ba.vt. (Tenn.) 250; s. c, ^ Am. 
Rep. 63. Compare Hutchinson c. Ford, 9 
Bush (Ky.), 318; Comstocks r*. Scales, 7 
Wis. 159; MilUman v, Neher, 20 Barb. 
(N. Y.) 37. 

The lessee of land in possession exe- 
cuted a mortgage of the crops to be raised 
by him the coming season, and which were 
not yet planted. dPeld^ that the mortgage 
was valid. Arques v, Wasson, 51 Cal. 
620; s. c,, 21 Am. Rep. 718; Conderman 
V, Smith, 41 Barb. (N. Y.) 404; Harris v. 
Jones, 83 N, Car. 317 ; Robinson v, Ezzell, 
72 N. Car. 231 ; Sanborn v. Benedict, 78 
111 . 309; Minnesota Linseed Oil Co. v. 
Maginnis, 32 Minn. 193 ; McCarty v. Blev- 
ins, 5 Yerg. (Tenn.) 195. 

A mortgage on crops yet to be planted 
is a good and enforceable lien where the 
mortgagee takes the property in his pos- 
session after it is acquired, and before the 
rights of others as creditors or purchasers 
have attached thereon, Moore %k Byrum, 
10 S Car. 452; s. c,, 30 Am. Rep, 58; 
Wyatt 2/. Watkins, 16 Alb. L. J- (Tenn.) 
205 ; Cook V. Corthell, 1 1 R. I. 482 ; s. c.* 
23 Am. Rep. 518 ; Williams v* Briggs, ii 
R. 1 . 176; s. c., 23 Am. Rep, 518 ; 23 Am. 
Rep. 653, note; Rees v. Coats, 65 Ala. 
25S; Columbus Iron Works v. Renfro, 71 
Ala. 577; Collier v. Faulk, 69 Ala. 58; 
Hurst V. Bell, 72 Ala. 336; Thompson v, 
Powell, 77 Ala. 391 ; Mayer v* Taylor, 69 
Ala. 403; Colez;. Kerr, 19 Neb. 553; Lam- 
son V. MofEatt, 61 Wis. 153. 

A cotton planter, cultivating land, for the 


purchase-price of which he had mortgaged 
his crop for the ensuing year, made two 
mortgages on the same crop, one before 
and one after it u as sown, to other parties, 
to cover past and future advances from 
them. Advances were made thereafter, 
and the mortgagor continued in their debt. 
He sold part of his crop through a broker, 
and received the proceeds. Jn a suit 
against the broker by the second mortga- 
gees for coincrsion, held^ that the first 
mortgage of the plaintiffs, though not no- 
tice to third parties under the Alabama 
registration law, being made before the 
Clop was planted, was a valid executory 
contract, convening to the mortgagees an 
equity which, on their taking possession of 
the crop, would become a legal title. In 
such a case the moitgagor in possession, 
having a legal title against all but the prior 
mortgagee, coukl con\ey to the second 
moilgagees such a title as would enable 
them to maintain trover against any one 
but the prior mortgagee, or those claiming 
under him. Marks r. Robinson, 2 South- 
ern Rep. (Ala.) 292. 

Whcie a mortgage is executed on an 
implanted crop, a lien attaches in equity 
as soon as the subject of the mortgage 
comes into existence, and in a proceeding 
to foreclose will be enforced against the 
mortgagor and those holding under him 
w’ith record notice. Apperson zu Moore, 
30 Ark. 56; s. c., 21 Am. Rep. 170; Butt 
?/. Ellett, 19 Wall. (U. S.) 544; McCaffrey 
V. Woodin, 65 N. Y. 459; s. c., 22 Am. 
Rep. 644; Smith v. Atkins, 18 Vt. 465; 
Everman v, Robb, 52 Miss. 653; s. c., 25 
Am. Rep. 6S2 ; White v. Thomas, 52 Miss. 
49; Sillers v. Lester, 48 Miss. 513; Booker 
V. Jones, 55 Ala. 266; Stewart v. Fry, 3 
Ala. 573; Xirksey v. Means, 42 Ala. 426; 
Smith V* Fields, 79 Ala. 335. 

In case of crops to be grown, a mortgage 
vests potentially from the time of the ex- 
ecutory bargain, and actually as soon as 
the subject arises. Andrew v, Newcomb, 
32 N, Y. 417 ; Senter v, Mitchell, 16 Fed. 
Rep. 206. 

A mortgage executed by the owner or 
lessee of land on a crop which is not 
planted, but is to be planted in futurOf 
conveys to the mortgagee a mere equitable 
interest or title, which will not support an 
action of detinue, trover, or trespass; but 
this title attaches instantly on the planting, 
and is sui>erior to a second mortgage ex- 
ecuted prior to the planting, the second 
mortgagee having notice of the former 
mortgage. Mayer Taylor, 69 Ala. 403; 
s, c,, 44 Am. Rep. 522, citing Grant 7 h 
Steiner, 65 Ala. 499; Rees v* Coats, 
65 Ala. 256; Booker z/. Jones, 55 Ala. 
206; Abraham v* Carter, 53 Ala. S; 
Moore v. Byrum, 10 S. Car. 452; s. c,, 
30 Am. Rep. 58; Sillers 2^. Lester, 48 
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Miss. 513 ; Fonville v, Casey, Murph. tive to convey all the crops grown in said 
<N. Car.) 3S9; s, c., 4 Am. Dec. 559. county by the grantor or mortgagor. Hamib 
See also Collins w. Faulk, 69 Ala. 55; ton v, Maas, 77 Ala. 283. 

Seay v, McCormick, 68 Ala, 549 ; Wilkin- A chattel mortgage upon a growing crop, 
son V, Ketler, 69 Ala. 435. Compare as against an attaching creditor, continues 
Hutchinson v. Ford, 9 Bush (Ky.), 318; to be a Hen upon the crop, in the posses- 
s. c., 15 Am. Rep. 71 1, where it was held si on of the mortgagor, after severance and 
that a mortgage of a crop to be raised on removal from the land, — Rider vy. Edgar, 54 
a farm during a certain term, but which is Cal. 127, — and upon the proceeds of the 
inot yet sown, passes no title, and the crop after sale. Muse v, Lehman, 30 Kan. 
imortgagee has no claim against a pur- 514. 

chaser of the crop for it or its value. See Section 2972 of Civil Code keeps alive the 
also Cudworth v, Scott, 41 N. H. 456; lien of a mortgage upon a growing crop only 
Redd V, Burrus, 58 Ga. 574. so long as the same remains on the land of 

A chattel mortgage can have no valid the mortgagor. Waterman v. Green, 59 
operation upon a crop of grain given at or Cal. 142; Goodyear z/. Williston, 42 Cal. ii. 
about the time of planting the same, and A mortgagee of a cotton crop, who, in 
before it is up, or has any appearance of a order to gather and secure the crop, makes 
growing crop, Comstock 2/. Scales, 7 Wis. further advances to the mortgagor, does not 
1 59. therein obtain a lien on the proceeds of the 

A mortgage may embrace a crop of which sale of the crop that takes precedence of a 
the seed is planted, and which is growing. lien created by a second mortgage or deed 
Stephens v. Tucker, 55 Ga. 543. of trust executed to a trustee to secure an 

A mortgage of a crop thereafter to be indebtedness due from the mortgagor to 
raised is void as against a subsequent pur- his wife for moneys advanced to him, 
chaser from the mortgagor, unless before Weathersbee v. Farrar, i S. Eastern Repr. 
such purchase the mortgagee took actual {N. Car.) 616. 

possession of the property, Lamson v. In 1879, N, conveyed to B. a farm for 
Moffat, 61 Wis. 153, citing Comstock v, $5,610, payable in six equal annual instal- 
Scales, 7 Wis. 159; Chynometh 2/, Ten- ments. B. then conveyed the land and ten 
ney, 10 Wis. 397, 407 ; Farmeis* L. & T. bales of each annual crop of cotton to be 
Co. 2/. Comm. Bank, ii Wis. 207; Single produced on it for the six years, to a trustee 
w. Phelps, 20 Wis. 398; Mowry v. White, to secure the payments, with power to take 
21 Wis. 417; Hunter 2/. Bosworth, 43 Wis. possession, and sell on default of payment. 
383 j Farmers’ L. & T. Co. v. Fisher, 17 in 1881, N. took possession of ten bales, 
aVTs. 1 14; Farmers’ L. & T. Co. v, Cary, including three made by a tenant of B., to 
13 Wis. no, pay the instalment for that year. The 

A mortgage of crops to be sown is too tenant had mortgaged his whole crop of 
indefinite and uncertain to be valid against that year to D. lor supplies. Hdd^ that 
third persons, unless at least designating the first mortgage was void for uncertainty 
the year or term in which they are to be as against D., the second mortgagee, and 
grown. Pennington v, Jones, 57 Iowa, 37. he could maintain replevin against N. for 
A mortgage may be of part of a growing the three bales, Dodds v, Neel, 41 Ark. 70. 
crop, if the part mortgaged is so described A mortgage describing the property as 
as to be identified by parol evidence; and "all the cut and growing, and haying 
whether so identifiea or not, is a question grown,” on the premises. Held insufficient 
for the jury upon the proof. Stephens v, to give third persons notice of a lien on 
Tucker, 55 Ga, 543, the crops grown on the land. Cray v. 

The sale or mortgage of <z crop^ to he Currier, 62 Iowa, ^35. 
plafitedf as well as one planted and in pro- A mortgage which describes the crops 
cess of cultivation, is valid, provided the intended to be conveyed as "my entire crop 
place where the crop is to be produced is of com, cotton, [cotton] seed, fodder, pease, 
designated with certainty sufficient to iden- potatoes, and cane that I may raise the 
tify it. Jt seems parol testimony is compe- present year on my place,” is not void for 
tent to fit the description to the property, uncertainty. While the description of^ the 
and show the agreement of the parties. A crops is very general and indefinite, it is 
mortgage conveying "my entire crop of capable of being rendered certain by show- 
every description ” is too vague to pass any ing the lands cultivated by the mortgagor 
title to the property mennoned. Roun- during that year, and the quantity tf the 
tree Britt, 94 N. tar. 104; Atkinson s', respective crops raised by him. Seay 
Graves, 91 N. Car. 99. McCormick, 68 Ala, 549 5 Ellis v, Martin, 

A mortgage which conveys "all of the 60 Ala. 394. 

•crisps of com, cotton, and cotton-seed, and The description of the property in a 
crops of every other name and description, mortgage was as follows ; " All and the 
to oejgrown inis year in said county,” IS not entire crop of flax and wheat, and otlmr 
irQidmr tmcert{dniy,but is vaHd and opera- grain or produce, raised on the cast ^alv* 
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CEOSS.^ 

CEOSS-BILL. — A cross-bill is brought by a defendant in a suit 
against the plaintiff in the same suit, or against other defendants in 
the same suit, or against both, touching the matters in question 
in the original bill. It is brought either to obtain a discovery of 
facts in aid of the defence to the original bill, or to obtain full and 
complete relief to all parties, as to the matters charged in the 
•original bill.^ 

•etc.; and the year when the same were to See also Mortgages, Chattel Mort- 
be “raised’* was not stated. HeldirmB .- gages. 

-cient to put defendants on inquiry as to 1. Gross, Intersect. — “The word ‘inter- 
crops, — none of which were “ raised,” and sect ’ ordinarily means the same as to cross ; 
■only five acres of which were sown at the literally, to cut into or between. The two 
time of the execution of the mortgage, — words seem to be used in the same sense, 
and that the description could not be aided as is apparent from the fact that the word 
by parol testimony. Eggert v. White, 59 uttersected is only used in the latter part of 
Iowa, 464; Pennington v, Jones, 57 Iowa, the quotation, whereas, if they weie used in 
37. Compare Muir v. Blake, 57 Iowa, ditfeient senses, we should expect to find 
002, the words ‘orciossed’ also used.” State 

A mortgage of “ all of a crop of ten acres v. New Haven & Northampton Co., 45 
of cotton to be grown ” by the mortgagor Conn. 344. 

upon a field containing forty acres in cotton, A railroad held to “ cross a public high- 
is, as to strangers to the mortgage, void for way,” though they did not cross upon the 
uncertainty, and parol evidence to designate same level. People v. N. Y. Cent. R. R. 
the jiarticular ten acres intended is not ad- Co., 13 N. Y. 78. 

missible. Krone v. Phelps, 43 Ark. 350. Cross Street. — Where a proviso is made 
“One-half of all the crop growing” on as to the assessment of real estate front- 
certain described lands, means one undi- ing upon a “ cross-street, or street fronting 
vided half of such crop; and, as a descrip- upon” another, its language does not con- 
tion (in a chattel mortgage) of the property template the assessment of anj^ street upon, 
mortgaged, is sufficiently definite. Melin one side alone of that other. Schumacker 
-v. Reynolds, 32 Minn. 52. v, Toberman, ^6 Cal. 510. 

A mortgage of land including “ the rents, “Cross the lake.” — Where an act pro- 

issues, and profits thereof,” was held to be vides that it shall not be law for a person 
a lien on the crops growing on the prem- to cross the lake within three miles of a 
ises. Montgomerjr v. Merrill, 165 Cal. 432. certain bridge without paying toll, it applies 
A mortgage which described the prop- also to a person crossing on iee^ but not to 
erty mortgaged as “ thirty bales of good lint one who does not enter the lake within 
cotton, the fust picking of our crop of 1882, three miles of the bridge. Cayuga Bridge 
to average four hundred and fifty pounds Co. v. Stout, 7 Cow. (N. Y.) 33. 
each,’* describes the cotton with sufficient “Cross the Bar,” — Where a boundary 
certainty. Senter v. Mitchell, 16 Fed. Rep. is described as “ crossing the bar *’ between 
ao6. two islands, “ crossing the bar ” means pass- 

A chattel mortgage on a growing crop ing clear across the entire width of the bar 
■executed after a transfer of the legal title on the line of low water, and drawing the 
to the land on which it grows, will pass no subsequent boundarv-lme from the farther 
rights as against one claiming under the edge or limit of the bar on that line of low 
grantee in the conveyance of the land, urater. Bremen 2/, Bristol, 66 Me. 357. 
Coman Thompson, 47 Mich. 22 ; Gibbons “ Cross a Boad.” -—The exemption from 
Dillingham, 10 Ark. 9; s. c,, 50 Am. Dec. payment of toll of a passenger “crossing 
233. a road and not going one hundred yards 

One who takes a mortgage of growing thereon,” applies only to persons actually 
crops during the pendency of an action of crossing the road. Phillips v. Harper, 2 
ejectment, is bound by the judgment against Chit. 41 2. 

the mortgagor, and may be evicted under But it was held to apply to a person going 
the writ issued on such judgment. As be- along the road and continuing thereon till 
tween him and the successful plaintiffi such he reached a lane turning off on the same 
growing crops are part of the realty, and side on which he entered. Major v. Oxen- 
pass to the plaintiff, and the mortgagee is ham, 5 Taunt, 

not entitled to possession of the premises ^ Ayres Carver, 17 How. (U. S ) 595. 
for the purpose of harvesting such crops. “ It should not introduce new and dis- 
Huefstsu V, Muir, 64 Cal. 430. tinct matters not embraced in the original 
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CROSS-COMPLAINT— CROSS-EXAMINATION— CROSSINGS, 


CBOSS-COMFLAINT.' 

CEOSS-EXAMHrATIOW. — See Trial; Witnesses. 

CBOSSINGS. — See also Carriers of Passengers ; ComparA'. 
TivE Negligence; Contributory Negligence; Municipai- 
Corporations; Negligence; Railroads. 


1. Preliminary, 907. 

2. Kinds of Crossings, 907, 

3. What a Part of Crossing, 907. 

4. Duty of Railroads to construct 

and maintain, 907, [909. 

5. Duties at Established Crossings, 

6. The Mutuality of Rights and 

Duties, ^9. 

7. General View of the Duty of the 

Company, 910. [913, 

8. General View of Traveller's Duty, 

9. Private Crossings, 914. 

10. Crossings by Custom and License, 

915. 

11. Liability for Defects in Crossings, 

916. 

12. Signboards at Crossings, 916. 

13. Warnings required at Common 

Law, 917. 

14. Duty of Travellers when View 

obstructed, 91S. 


15. Duty of Railroad Company when 
View obstructed, 919. 

Id. Temporary Obstruction of View, 

920. 

17. Warning - Signals at Crossings, 

921. 

18. Signals required by Statute, 921. 

{a ) Illustrative Doctrines^ 923. 

(^) Ditty to signal for Animals^ 925. 

(r) Who entitled to the Benefit of Sig- 
nals^ 927. 

(d) Evidence as to Signals^ 928. 

19. Gates at Crossings, 928. 

20. Flagmen at Crossings, 929. 

21. Lookouts at Crossings, 931. 

22. Speed of Trains at Crossings, 932. 
(rt) Speed in Violation of Positive LaWy 

934- 

23. Appliances, etc., for Control of 

Train, 935. 

{a) Lights on Cars and Engines^ 935. 


bill, as they cannot be properly examined 
in that suit, but constitute the subject-matter 
of an original, independent suit. The cross- 
bill is auxiliary to the proceeding in the 
original^ suit, and a dependency upon it. 
It is said by Lord Llardwicke, that both 
the original and cross bill constitute but 
one suit, so intimately are they connected 
together,” 

“A cross-bill is a mere auxiliary suit, 
and a dependency of the original. It may 
be brought by a defendant against the 
plaintiff in the same suit, or against other 
defendants, or against both ; but it must be 
touching the matters in question in the bill, 
as where a discovery is necessary, or as 
where the original bill is brought for a spe- 
cific performance of a contract, which the 
defendant at the same time insists ought 
to be delivered up and cancelled ; or where 
the matter of defence arises after the cause 
is at issue, where in cases at law the de- 
fence is by plea puis darrein continuance^ 
Cross 2^. De Valle, i Wall. (U. S.) 14. 

“A cross-bill, ex vi terminorum^ implies 
a bill brought by a defendant in a suit 
against the plaintiff in the same suit or 
against other defendants in the same suit, 
or against both, touching the matters in 
question in the original bill.” Kemp v, 
Mitchell, 36 Ind. 256, quoting Story’s Eq. 
PI. sec. 389. 

“ A cross-bill is a bill brought by a de- 
fendant against a plaintiff, or other parties 
in a former bill depending, touching the 
matter in question in that bill. . . * It is 


treated as a mere auxiliary suit, or as a de- 
pendency upon the original suit. ... A 
bill of this kind is usually bi ought either 
to obtain a necessary discovery of facts in 
aid of the defence to the original bill, or to 
obtain full relief to all parties in reference 
to the matters of the original bill.” Kidder 
V, Barr, 35 N. H. Rep. 251. 

“In the very elementary nature of the 
thing, a cross-bill is a bill tiled by a party 
defendant to a suit.” McDougald v. Dough- 
eity, 14 Ga. 679. 

“A cross-bill is nothing more than an 
addition to the answer. It makes a part 
of the pleading which states the defence,, 
the answer being the other part. ... If a 
cross-bill is added to an answer, the answer 
is amended.” Canant v. Mappin, 20 Ga. 731. 

1. “ A cross-complaint is allowed ‘ when 
a defendant has a cause of action against a 
co-defendant, or a person not a party to the 
action, and affecting the subject-matter of 
the action.’ . . . ‘ The only real difference 
between a complaint and a cross-complaint,” 
says the author we have quoted, * is, that 
the first is filed by the plaintiff, and the 
second by the defendant. Both contain a 
statement of the facts, and each demands, 
affirmative relief upon the facts stated.* . . . 
And we may add, the difference between a 
counter-claim and a cross-complaint is this s 
in the former, the defendant’s cause of ac- 
tion is against the plaintiff; and in the 
latter, against a co-defendant, or one not a 
party to the action,” White 2^. Reagan, 32 
Ark. 289, 290 
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Preliminary* 


CROSSINGS. 


Kinds of Orossmgs, etc. 


24. Pushing, Backing, and Switching 
Cars over Crossings, 935. 

(a) ^'‘Flying-Switches'*^ and ''Kicking^ 
Cars,** 936. 

as* Negligence of Railroad Company: 
What Sufficient Evidence of, 937. 

26. Negligence of Railroad Company 

must be Proximate, 93S. 

27. Precautions after an Accident, 939. 

28. Plaintiff Negligence apparent to 

Defendant, 939. 

29. No Presumption of Contributory 

Negligence, 940. 

(a) The Presumption of Ca 7 -e prevails, 

940. 

(b) This Presumption may he rebutted, 

941. 

30. Burden of Proof of Contributory 

Negligence, 941. 

31. What Contributory Negligence is, 

941. 

(a) The Want of Oi'dinary Care,<^t^i. 
{b) Its Causal Connection, 942. 

\c) Contributory Negligence defeats Re- 
covery, 943. 


{d] U. ually a Question for the Jury,, 


944. 

{e) But if may be a Matter of Law, 


32. Traveller's Duty to ** Stop," 

" Look,’* and "Listen," 945. 

33. Muffiings, Snow-Storms, Physical 

Infirmities, etc., 947. 

34. Crossing in Front of a Moving 

Train, 948. 

35. Children and Feeble Persons, 948. 

36. Imputable Contributory Negli- 

gence, 948. 

37. Injury to Fellow- Servant, 949. 

38. Comparative Negligence at Cross- 

ings, 949. 

39. Peculiar Statutory Provisions, etc.. 


949. 

40. Railroad liable over to Municipal- 

ity, 95a 

41. Legislative Control over Crossings,. 


42. Railroad-Railroad Collisions, 950. 

43. Highway- Highway Collisions, 951. 

44. Street-Cars, Collisions of, 951. 


1. Preliminary. — The term ‘‘crossing,’* as used in this article, 
cannot wfll be defined. It is rather a term of description. We 
here deal principally with the duties and rights of railroads, and 
of travellers at “crossings** created by the intersection at grade of 
public highways and railroad tracks ; and consequently the greater 
part of this discussion relates to rights and liabilities arising from 
the injury of property and persons by accidents at such crossings. 

2. of Crossings* — A crossing, in the sense of the term 
as used in this article, is the intersection at grade of a railroad 
track (ci) by a public highway, or ip) by a private road, or {c) by 
another railroad. So, also, the intersection at grade of either a 
public or private street or way by another of either class, may be 
said to be “ a crossing,** within the scope of this discussion ; but 
the litigation that has arisen from accidents at such crossings is so 
limited that they will only be treated of incidentally. Rights and 
liabilities of railroad companies for accidents at places where 
their tracks cross highways either above or below grade, may also 
properly be considered as incident to the general discussion. 

3. What a Part of Crossing. — The crossing itself is the portion 
of the highway and the railway that are used in common. But 
the embankment, which is constructed as a necessary approach 
to the railway tracks, is, in legal contemplation, a part of the 
crossing.^ 

4. Duty of Eailroad to construct and maintain. — It is generally 
the duty of a railroad company to construct, maintain, and repair 
the crossing where it intersects a public highway at grade.^ It 


1. Beatty v. Cent., etc., R. Co., 58 la. 234 ; Ferguson v, V, & T. R. Co., 13 Nev. 
242 ; s. c., 5 Am. & Eng. R. R, Cas. 210 ; 1545 Pittsburg, etc., R. Co. v. Dunn, 56 Pa. 
Farley t/. Chicago, etc., R. Co., 42 la. 234. St. 280; Paducah, etc., R. Co. v. Common* 

2 . Farley v. Chicago, etc., K Co., 42 la. wealth, 80 3 Cy. 147 ; s» c., 10 Am. & Eng.. 
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to construct and mftintftin. 


is bound to keep the approaches in a safe condition.^ And this 
seems to be true, even though the highway was laid out after the 
construction of the railroad ; » but, perhaps, only when a fair 
construction of statutory provisions seems to require it to be so 
held^ And the company must so construct, repair, and improve 
the crossing as to meet the increasing wants of the public.*^ The 
obligation to maintain the crossing begins when the railroad is 
located over it,® and is a continuing duty.® Having crossed a 
highway, the railroad company must restore it to such a condition 
that its usefulness will not be unnecessarily impaired.'^ The rail- 
road company is not bound, in restoring or maintaining a crossing, 
to actually improve the highway,® but it is liable for a failure to 
construct and maintain suitable crossings at all points where it 
intersects a public highway at grade.® The crossing is generally 
sufficient if it does not unnecessarily impair the usefulness of the 
highway, and its enjoyment by the public.^® The duty to construct 
and maintain crossings usually applies only to lawful public high- 
ways or streets. But if a railroad company has made a crossing 
public by license, it will be required to maintain it in repair.^® It 
must keep in repair bridges which constitute a highway crossing,^® 
but is not obliged to build that part of the highway crossing its 
right of way, except at the crossing. It is not relieved from the 
duty to repair because a street railway using the crossing is under 
a like obligation,^® And for a failure to comply with its duty to 
construct, maintain, or repair, a railroad company may be indicted.^® 


K. R, Ca'?. 31S; People 7/. Chicago, etc., R. 

Co., 67 111 . u8; State v. Dalton, etc., R. 

Co., 36 Ohio St. 436 ; s. c., 5 Am. & Eng. 

R. R. Cas. 312; Buchner Chicago, etc., 

R. Co., 60 Wis. 264 ; s. c,, 14 Am. & Eng. 

R. U, Ca®!* 447. 

1 , Maltby «/. Chicago, etc., R. Co., 52 
Mich. loS ; s. c., 1:3 Am. Sc Eng. R. R. Cas. 234. 


7 . People V, New Yoik, etc., R. Co., 89 
N. Y. 266 ; s. c., 10 Am. & Eng. R. R. Cas. 
230. 

8 , Beatty v, Chicago, etc., R. Co., 58 
la. 243 ; s. c., 8 Am. & Eng. R. R. Cas. 
2x0. 

9 » Farley v, Chicago, etc., R. Co., 42 la. 


10 . Patterson^sRy. Ac. Law, 15s; People 
2 . I,oxusvine,etc,,R.Co.7'.Smith,9iInd. v. New York Cent,, etc,, R. Co., 89 N. Y. 
IIOJ s. c., 13 Am. & Eng. R. R. Cas. 608. 266; s. c., to Am. & Eng. R. R. Cas. 230. 

8. Northern 'Cent. R. Co. v, Baltimore, 11 . International, etc., R. Co. v, Jordan 
46 Md. 425- (Texas, 1883), lo Am. & Eng. R. R. Cas. 

4 , Cooke w. Boston, etc., R. Co., 133 301 ; Missouri, etc., R. Co. o.Ung, 27 Kan. 
Mas*. i8s i s. e., 10 Am.& Eng. R. R. Cas. 684 S s. c., 6 Am. & Eng. R. R. Cas. 

328: Manley o. St. Helen’s Can. & R. Co, Flint, etc, R. Co. v. Willey, 47 Mich. 88 j 

z H. & N. 840; English w. New Haven, s. Cm S Am. 8c Eng. R. R. Cas. 305. 

<tc., R. Co., 32 Conn. 241. Kelly v. Southern, etc., R- Co., 28 

He Pittsfoum, etc., R* Co. Common- Minn. 98 ; s. c., 6 Am. & Eng. R. R. Cas. 

wealth, 101 Fa. St. 192; s. c., to Am. & 264. , n/r t « 

Eng. R. R. Caa. 321 ; Buchner Chicago, 13 . South. & N. Ala. R. Co- v, McLen- 
R. Co,, 60 Wis. 264; s. c., 14 Am. 8c don, 03 Ala. 266. * « 

E*iS. Ru R. Cas. 447. People Shore, etc., R^^Co., 

m Fittfeslmrg, etc!, R. Co. Dunn, 56 Pa. 52 Mich. 108 ; s. c., 13 Am, 8c Eng. R. R. 
i|. Ptsoffle Chicago, etc., R, Co., xr 4. qm 

" HI. Iiii Itgkt County Comr% 49 15 * Masterson N, 

^ I WillcoM V, ILeeds, 51 Me. 3135 N. Y. 247 ; s. c., 3 Am. 8c Eng. R. R. Cas. 
mK R. Co. V. Mofiit, 75 JW- 534* 40a 



Duties at Established Crossings. CI^OSSINGS. Mutuality of Eights and Duties;. 

And the duty to re-form and re-lay the highway applies to foot- 
ways.^ But whether the railroad company has properly constructed 
the crossing so as to render it as convenient and little dangerous 
as^ possible, is for the jury.^ All of the foregoing doctrines of 
this section would seem to be sustainable on common-law princi- 
ples; but most of them, and many analogous rules, are based 
upon decisions construing particular statutes, so that in every 
case, in order to determine the exact rule in a particular State, 
the special statutes and decisions must be examined, and all general 
statements of doctrine as to the duty of railroad companies to 
construct, maintain, and repair crossings, must be taken with 
caution.® 

5. Duties at Established Crossings. — A railway-highway crossing 
once established, certain general duties, rights, and obligations 
arise upon the part of and toward {a) the railway company in the 
use of its track over the crossing, and (6) travellers upon the high- 
way. The consideration of these relative rights and duties, first 
in their general principles, and then in their special applications, 
is the main subject of this article, 

6. The Mutuakty of Eights and Duties. — At places other than 
crossings, a railroad track is the private property of the company ; 
and strangers who go upon or cross the track at such places are 
naked trespassers, to whom the railway company owes no duty."*^ 
But a traveller on a highway at a railway crossing is not a tres- 
passer, and toward him at such a crossing the railway company 
must use that reasonable degree of care due toward a person hav- 
ing equal rights with itself.® In such cases, the rights and obli- 
gations of the railway company and the traveller are mutual and 
reciprocal.® Both must exercise ordinary care, in view of the 

Commonwealth, loi Pa. St. 192 ; s. c., 10 R. Co., 60 Mo. 475 ; Kansas Pac. R. Co. 
Am. Sc Eng. R. R. Cas. 321. Ward, 4 Col. 30 ; Finlayson v. Chicago, 

1 . Queen v, Manchester, etc., R. Co., 2 etc., R. Co., i Dill. (U. S. C. C.) 579 ; 

Eng. R. R & Canal Cas». 711. Sweeney v» Boston, etc , R. Co , 128 Mass. 

2 . Roberts v* Chicago, etc., R. Co., 35 5 ; s. c., i Am. & Eng. R, R. Cas. 138 and 

Wis. 679. note ; Illinois, etc., R. Co. Hethenngton, 

3 . See, for full collection of authorities 83 III. 510; Cauley v, Pittsburg, etc., R. 
upon the doctrines of this section, 3 Am. Co., 95 Pa. St. 39S; s. c., 2 Am. Sc Eng. 
Sc Eng. R. K. Cas. 415, note; 10 Am. Sc R. R. Cas. 4. 

Eng. R. R. Cas. 330, note ; 13 Am. Sc Eng. 5 . Kay Penna. R. Co,, 63 Pa. St. 269; 
R. R. Cas. 610, 614, notes; 20 Am. & Eng. Pierce on Railroads, 340-342, 346, 347. 

R. R. Cas. 16, 58, notes ; 24 Am. & Eng. 6. Continental, etc., Co. Stead, 95 
R. R. Cas. 48 1, note; 29 Am. & Eng. R. R, U. S. 161 ; Indianapolis, etc., R. Co, 
Cas. 439, note. McLin, 82 Ind. 435 ; Toledo, etc., R. Co. 

4 . Tit. Contributory Neg,** 4 Am. Sc v, Goddard, 25 Ind. 185; Penna. R. Co. 

Eng. Ency. § 25. v, Krick, 47 Ind. 368; Beisiegel w, N. Y. 

It is time it should be understood . - . Cent R. Co., 40 N. Y. 9 ; Black v. Bur- 
that the use of a railroad track, cutting lington, etc,, R. Co., 38 la, 515; Rock- 
or embankment, is exclusive of the pul> ford, etc., R. Co. Hillmer, 72 III. 235; 
lie everywhere, except where a way crosses Penna. R, Co. v, Goodman, 62 Pa. St. 
it. Philadelphia, etc., R. Co. v, Hummell, 329 ; Baltimore, etc,, R. Co, v* Owings 
44 Pa. St. 375 ; s, c., 84 Am. Dec. 457 ; (Md, 1886), 28 Am. Sc Eng. R. R. Cas. 
Jackson v. Rutland, etc, R. Co., 35 Vt. 639; Louisville, etc., R. Co. v* Goetz, 79 
150 ; s. c., 60 Am. Dec, 246; Edgerton v. Ky. 4425 s. c., 14 Am. Sc Eng. R. R. Cas. 
Huff, 26 Ind. 46 ; Isabel v, Hannibal, etc,, 627, 
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circumstances and their respective situations ; ^ and each, within 
certain limitations, may rely upon the other so to do.® But, by 
reason of the momentum of its trains, their fixed place of move- 
ment, and the necessities of railway traffic, it is the privilege of the 
railway to have precedence for its trains at highway crossings.® 

7. General View of the Duty of the Company. — In approaching a 
highway crossing with its train, it is the duty of a railway com.- 
pany to exercise such care to avoid and prevent collisions with 
travellers on the highway, as a reasonable and prudent person 
engaged in its business would use, under the circumstances, at the 
particular crossing.'* In other words, the duty required of it is 
ordinary care ; ® and extraordinary care, or unusual precautions 
and foresight, are not required of it.® Trains should approach and 
pass crossings with care, and should not pass each other at speed 
on the crossings. It is the common-law duty of the railroad 
company to provide suitable warnings of danger at highway cross- 
ings,® and to so regulate the speed of its trains, and give such 
signals of their approach to the crossing, that travellers using the 
crossing with reasonable care will be apprised of the approach of 
trains in time to avoid injury.® Where, owing to surrounding cir- 

1 . Louisville, etc., R. Co. v, Goetz, 79 A railway train is entitled to precedence 

Ky. 442 j s. c., 14 Am. & Eng. R. R. Cas. at highway crossings, on condition that it 
627; Penna. K. Co. v. Kiick, 47 Ind. 368 ; shall give reasonable and timely warning 
Cohen v. Eureka, etc., R. Co., 14 Nev. of the approach of its trams ; and a failure 
376; Baltimore, etc., R. Co. v. Owings to give such wainmgs is negligence. In- 
(Md. i886), 28 Am. & Eng. R. R. Cas. dianapolis, etc., R. Co. v. McLin, 82 Ind. 
^393 Tit. “Contributory Neg.” 3 Am. & 435; s. c., 8 Am. & Eng. R. R. Cas. 237. 
Eng. Ency. of Law, § 32. Neither is 4 . Patterson, Ry. Ac. Law, 158, § 157. 
bound to use extraordinary care. Wil- 5 . Weber 2/. New York Cent. R. Co., 58 
loughby V, Chicago, etc., R. Co., 37 la. N. Y. 451 ; Western, etc., R. Co. v. King, 
432. 70 Ga. 261 ; s. c , 19 Am. & Eng. R. R. Cas. 

2 . This doctrine is correct, both in the- 255; Baltimore, etc., R. Co. v. Breinig, 25 
ory and practice, as will appear in the Md. 378 ; s. c., 90 Am. Dec. 49 and note, 
concrete farther on; but it is often mis- 6. Weber v. New York Cent., etc., R. 
apprehended and misapplied. For its Co., 58 N. Y. 451 ; Western, etc,, R. Co. v, 
real meaning, see 3 Am. & Eng. Ency, of King, 70 Ga. 261 ; s. c., 19 Am. & Eng. 
Law, tit. “Contributory Negligence,” § t6 R, R. Cas. 255; Shaw v* Boston, etc., R. 
and note 4. In this connection it may be Co., 8 Gray (Mass.), 45; Gruppen v. N, Y., 
stated thus ; Either party may rely upon etc., R. Co., 40 N. Y. 34. 

the other to perform a required duty, The railroad company is not required to 
provided that such reliance does not, use all the means and measures to avoid 
under the circumstances, amount to a injury which the highest prudence could 
want of ordinary care. See Beach on suggest, and which it was in its power to 
Con. Neg. § 13 ; 2 Thompson on Neg, employ. Weber v. New York Cent., etc., 
1172, § 18; Shearman & Redf. on Neg. R. Co., $8 N. Y. 451. 

§ 31 ; Deering on Neg. § r6; Beisiegel v, 7 . Patterson, Ry. Ac. Law, 166 ; West v, 
N. Y, Cent R. Co., 34 N. Y. 622 ; s. c., 90 New Jersey, etc., R. Co., 3 Vroom (N, J.), 
Am. Dec. 741 ; Fox v, Sackett, 10 Allen 91. 

<Mass.), 53$. And see cases collected in 8. Chicago, etc., R. Co. v. Still, 19 111 . 
note 4 to f 16, tit “ Con. Neg ” 499; s. c., 71 Am, Dec. 236. 

8. Warner v. New York, etc., R. Co., 44 ». Linfield Old Colony R. Co., 10 

N. Y. 46s; Black v, Burlington, etc., R. Cushing (Mass.), 562; s. c., 57 Am, Dec. 
Co., 38 la. 5x5 ; Continental Imp. Co. tj. 124, notes ; Chicago, etc., R. Co. v, Cauff- 
Steaif, 95 U. S. 161 ; Galena, etc., R. Co. man, 38 111 . 428; Rockford, etc., R. Co.«/. 

Dill, 22 III. 264; Toledo, etc., R. Co. v, Hillmer, 77 111 . 240; Chicago, etc., R. Co. 
Goddard, 25 Ind. X85; Penna. R. Co. v. v, Gretzner, 46 III. 84; Philadelphia, etc., 
Goodman, €2 Pa. St. 329. R. Co, Troutman (Pa, 1882), 6 Am* 8: 
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while such precautions as have been stated arc required of the 
railroad company in approaching crossings with its trains, yet it 
does not have to yield the right of way, and check its train for a 
traveller approaching the crossing, and to whom it has given due 
warning of the proximity of the train.^ A railroad company is 
not liable for exercising its rights in a usual and ordinary manner 
at or near crossings,* but will be liable for doing a thing rightful 
in itself at an improper place or time, and regardless of the rights 
of others.® 

A railroad company cannot escape liability by a mere com- 
pliance with statutory requirements, if by its conduct it renders 
them unavailing as warnings of danger.^ ^ 

The railroad company must have good and sufficient machinery 
and appliances for the control and operation of its trains, and 
must keep its employees, whose duty it is to operate such trains,, 
free from distracting influences, such as strangers in the cab of the 
locomotive,® 


York Cent, etc., R. Co., 7 Hun (N. Y.), that attention to the lights and safety of 
554; Fero V. Buffalo, etc., R. Co., 22 N. Y. the Queen’s suhjetts which, under the cir- 
209; s. c., 78 Am. Dec. 178; Longabaugh cumstances, they wtic bound to exercise.”' 

Virginia, etc., R. Co., 9 Nev. 295; Louisville, etc., R. (o. z/, Schmidt, 81 Ind. 
Kinney !7. Crocker, 18 Wis. 81 j Gregg v. 264; s. c., 8 Am. k Kng. K. K. Cas. 248; 
Vetter, 41 Ind. 242. Billman v. Indianapolis, etu, K. Co., 76 

1 . Chicago, etc., R. Co. v. Lee, 68 111 . Ind. 166; s. 0., 6 Am. k Kng. R. R. Cas. 
576; Purl V. St. Louis, etc., R. Co., 73 Mo. 41 ; Gibson r. St, Louis, etc., K. Co., 8 Mo. 
168 ; s. c., 6 Am. & Eng. R. R. Cas. 27. App. 4 ^ ; Stott Gd. 'frunk R. Co., 24 

2 . Hahn v. Southern, etc., R. Co., 51 W. C. C. P. 347 ♦ Borst Lake Shore,. 

Cal. 605 ; Flint v. Norwich, etc., R. Co., etc., R. Co., 06 N, V, 639 ; T<»Iedo, etc.^ 
no Mass. 222 j Beatty v. Cent, etc., R. R, Co. Harmon, 47 111 . 298; Geveke v. 
Co., 58 la. 242; s. c., 8 Am. k Eng. R. R. Grand Rapids, etc., R. Co. (Mich. 1885), 22 
Cas. 210; Burton v. Philadelphia, etc., R. Am. & Eng. R. R. Cas, ^51 ; Pennsvlvimia 
Co.,4 Harr. (Del.) 252; Whitney?^. Maine R. Co. 7f. Barnett, 59 Pa. St. 259;' Phila- 
Cent R. Co., 69 Me. 208 j Favor v. Bos- delphia, etc., R. Co. r*. Stinger, 78 Pa. St 
ton, etc., R. Co., 114 Mass. 350. 2x9*, Kase theenough, NS Pa. St, 405;, 

8, In Manchester, etc., R. Co. v. FuIIar- Chicago, etc., R. Co, Dunn, 52 Ilk 451 ; 
ton, 14 C, B. N. S. 54; s. c., xo8 E. C. L. Chicago, etc., K. <’o. 7\ CHtkwm, 88 HI. 
54, it was said, It appears that the plain- 431; t'ulp Atchison, R. ('o., 17 
titt’s horses were using the road as of Kan, 47$ ; Gcoigia R. Co. r. Newsome, 60 
right, and that the company were also as Ga. 492; Georgia K. Co, ?•* Thomas, 68 
of right exercising the power given them Ga. 744. 

their act of crossing the highway; and, 4 * Thus, tlie giving of the ntaUitory sig* 
it there had been nothing to show that nals by a tr,ain run t hise lichind another 
they were not exercising their rights in the at a crossing that the signals could not be 
ordinary way and with due and reasonable heard, and at a tlnu* when one in the exer- 
care, the company undoubtedly would not cise of ordinary care would not have anti- 
be liable for the misfortune which has ha|> cipated the coming of sm h train, is not 
pened. But I am of the opinion that the suflScient to excuse the toinpany from a 
evidence abundantly shows that the com- charge of negligent e in so running such 
pany, by their servants, exercised their trains. Chicago, etc., K» Co. v. Boggs, loi 
right of crossing the highway in an incon* Ind, 522; s. c,, 23 Am. & Kng, R, K. Cm 
venient and improper manner. Whilst 282. 

near the gate which separates the railway 8, Marcott v. Mari|i»ctte, etc., E, Co,, 47 
from the road, the driver blew off the Mich, i ; s. c, 4 Am. k Ertg. R. R. Cas. 
^ steam from the mud-cocks in front of the J485 Smith New York, etc., E. Co., 19 
engine, so that the plaintifTs horses became N, Y. 127; Costello k Syracuse, etc., E. 
enveloped therein and frightened, and so Co., 65 Barb. (N. YJ oaj Smediii^, Brook- 
became unmanageable. It is clear that the lyn, etc., R* Co., 88 N. V. 13; a. c., 8 Awl 
company have not used their railway with & Eng. E. E. Csui. 445 ; Gregg w. Vmmp 
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<]^6iieral View 


CROSSINGS. 


of Traveller’s Duty, 


All of these general duties at crossings must be observed con- 
tinuously at places where a railroad is operated along and in a 
public street or highway, as travellers have a right to cross such 
street or highway at any point, and are not restricted to its points 
of intersection with other highways.^ And a railroad company is 
not relieved of its general duty to travellers upon highways be- 
cause it is operating its trains over the track of another company, 
but is chargeable with injuries caused by its trains through the 
negligence of flagmen or others engaged in the signal service of 
the other company.^ 

8. General View of Traveller’s Duty. — Farther on, special appli- 
cations of the doctrines relating to the rights and duties of travel- 
lers at crossings will be shown. Here only general principles 
will be stated. 

The track of a railroad intersecting a highway at grade is itself 
a warning and a proclamation of danger which the traveller should 
heed.® He must exercise care commensurate with the impending 
danger at a crossing ; ^ and if familiar with the crossing, and aware 
that it is usually dangerous, he must the more vigilantly exercise 
his faculties, in order to escape injury from the known danger.^ 
But he is not precluded from using a crossing because it is en- 
vironed with special dangers, if, in doing so, he acts as a careful 
and prudent man would under the circumstances.® Yet, if he fails 
to so act, the unusual dangers of the place will not excuse him 
from the charge of negligence.*^ And he should approach the 
crossing under the apprehension that a train is liable to come at 
any moment® He has no right to shut his eyes, and close his 
ears, to the danger he is liable to incur at such a place,” ® and can- 
not escape the charge of contributory negligence if he drives 
upon the crossing at a trot or at a rate of speed too great for him 
to readily check his team,^*- without having taken ordinary precau- 
tions for his own safety.^® It is the duty of a traveller near a 

41 Ind. 228; Nashville, etc., R. Co., 6 104 Mass. 73; Dewire Bailey, 131 Mass. 

Heisk. (Tenn.) 174. 169; s. c., 41 Am. Rep. 219. 

1 . Louisville, etc., R. Co. v. Head, 80 7 . Cincinnati, etc., R. Co. v. Butler, 103 

Ind. 1x7; s. c., 4 Am. & Eng. R. R. Cas. Ind. 31, 34; s. c., 23 Am. & Eng. R. R. 
619 ; Frick v. St. Louis, etc.. R. Co., 75 Mo. Cas. 262. 

595 ; s. c., 8 Am. & Eng. R. R. Cas. 2805 8, Cincinnati, etc., R. Co. v. Butler, 103 

Smedis v. Brooklyn, etc., R. Co., 88 N. Y. Ind. 31, 35; s, c., 23 Am. & Eng. R, R. 
13 ; s. c., Am. k Eng. R. R. Cas. 445. Cas. 262. 

2 . Leonard v. New York Cent. IL Co., 9 . Chicago, etc., R. Co. v* Still, 19 IIL 

42 N. Y. Supr. Ct. Rep. 225. 499; s. c., Am. Dec. 236; Railroad Co. 

8. StubW London, etc., R. Co., L. R. v. Houston, 95 U. S. 697, 702, 

z Ex. 13 ; Gillespie v, Newburgh, 54 N. Y. 10. Mantel v. Chicago, etc., R. Co., 35 
471. Minn. 62; s. c., 19 Am. & Eng, R. R. Cas. 

4. Toledo, etc, R. Co. v, Shuckman, 50 362* 

Ind. 42, 11 * Salter % Utica, etc., R. Co., 13 Hun* 

5 . Cincinnati, etc, R. Co. v. Butler, 103 187; Haring v. New York, etc, R. Co., 13 

Ind, 31; s. c, 23 Am. & Eng. R, R. Cas. Barb. 9; Grippen v. New York, etc, R. 
262. Co., 40 N. Y. 34 ; Snows v. Maine, etc, R. 

6. Shearman & Redf. on Neg. § 31 ; Tur- Co„ 67 Me. 100. 

ner v. Buchanan, 82 Ind. 147 ; s. c., 42 Am. 12 , See 4 Am. k Eng. Essay of Law, tiL 
Rep. 485; Mahoney t/. Metropolitan R. Co., “Contributory Neg.” §§ 9, 33, 
4C.ofL.-58 918 
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Private Orossiage. 


CR OSSIN GS. Croftsisge by Ccuitom and Lieense. 


In crossing a railroad track at a private crossing, the person 
using the crossing is required to assume a greater burden of care 
than would be necessary were the crossing public, and the duties 
and responsibilities of the railroad are correspondingly lessened.^ 
The railroad is not required to guard against accidents at old 
abandoned ways which were never legally laid out* And in 
approaching a private crossing, it is not obliged to give statutory 
signals, as for a public highway.* Yet it may be a question for 
the jury whether, in a particular case, ordinary care would not 
have required the giving of warning signals,*^ And even where 
a railroad company, by permitting people to cross its track repeat- 
edly at a place where there is no public right of passage, has given 
an implied license to do so, it is not liable for injuries received at 
such place by collision with its trains, except when its conduct 
was of such a character that it might reasonably have foreseen it 
was likely to result in injury to some one,® 

10. Crossings by Custom and License. — This brings us to the con- 
sideration of the mutual duties and rights of a railroad company 
and a traveller at crossings, not legally public highways, but made 
public crossings by license, custom, or use. While a merely pas- 
sive permissive use of a crossing not a public highway will not 
warrant a recovery, because of a failure on the part of a railroad 
company to provide safeguards, and give signals at and for such 
way,® yet when a crossing has been commonly and notoriously 
used by the public for many years as a public crossing, and with- 
out let or hinderance from the railroad company, those who use it 
are not trespassing.*^ And when a railroad company knowingly 
permits a place not a highway crossing to be used as a crossing 
by the general public for years, it is bound to use reasonable care 
at such crossing, and to give notice and warning of the approach 
of its trains,* 

And at such a crossing, the railroad company must exercise 
care similar to that required at a legally established public high- 
way crossing.* And a person injured thereat by the negligence 
of the company is not a trespasser, and can recover against the 

1 . O’Connor v. Boston, etc., R. Co., 135 111 . 500; s. c., 22 Am. Rep, 112; Morrissey 
Mass. 352; s. c., 15 Am. & Eng. R. R. Cas v. Eastern R. Co., 126 Mass. 377 ; s. c,, 
362 30 Am. Rep. 686, and note ; Nicholson 

% Omaha, etc., R. Co. v. Martin, 14 Erie R. Co., 41 N. Y. 525. 

Neb, 295; s. c., 19 Am, & Eng. R. R. Cas. T. Philadelphia, etc., R. Co. Trout- 
236. man, 6 Am. & Eng. R. R, Cas. 117. 

3 . Johnson’s Admr. v, Louisville, etc., 8. Byrne v. New York Cent R. Co., 
R. Co. {Ky. 1883), 13 Am. & Eng R. R 104 N. Y. 362*, s. c., 58 Am. Rep. 512; 
Cas. 623 ; Thomas n Delaware, etc., R. Co., Barry v. New York Cent R. Co., 9a N. Y. 
8 Fed Rep. 728 ; Bennett v. Grand Trunk, 289. 

etc., R. Co., 3 Ontario, Rep. C P. Div. 9 . Hardman v» Pittsburg, etc., R. Co. 
446; s. c., 13 Am. & Eng. R. R, Cas. 627. (Ohio, 1887), 12 N. E. Rep. 45J ; Taylor v. 

4 Thomas®^. Delaware, etc., R. Co., 8 Delaware, etc., R. Co., 113!^. St 162; 
Fed. Rep. 728. s. c., 28 Am. & Eng. R. R. Cas. 636 ; s. c., 

5 . Sutton V. New York Cent., etc., R. w Am. Rep, 446; Kelly So. Minn. R 

•Co., 66 N. Y. 243. Co., 28 Mimi. 98 j s. c., 6 Am. & Eng. R. 

6, Illinois Cent. R. Co., w. Godfrey, 71 R. Cas. 264, 
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liiaT»iUty for Defects in Crossings. CR OSSINGS. 


Sign-Boards at Crossings. 


company, if free from contributory negligence.^ It seems, how- 
ever, that the conduct of the company must be such as to amount 
to an invitation, express or implied, to the public to use the 
crossing, in order to make its liabilities as great as at a legal high- 
way crossing.® And a mere permission or license to a person to 
cross the track is not necessarily an invitation.® But the con- 
struction of the crossing, and its character, may constitute an 
invitation.'* And whether there is an invitation, express or implied, 
is generally for the jury,® 

11. Liability for Defects in Crossings, — A railroad company is 
liable for injuries caused by defects in crossings, or structures 
thereat, which it is bound to maintain.® And where injury flows 
from defects in a crossing at a street, the municipality, as well as 
the railroad company, will be liable, in the first instance, to the 
person injured.*^ But in case the city is held liable, it may re- 
cover over against the railroad company if, as between the city 
and the company, it was the duty of the latter to maintain and 
repair the crossing.® 

12* Sign-Boards at Crossings, — Whether, in the exercise of ordi- 
nary care, a railroad company, in the absence of any statutory 
requirement, should erect a sign-board at any particular crossing,. 

1 , Murphy v. Boston, etc., R. Co., 133 Pa. St. 335 ; Roberts v. Chicago, etc,, R- 

Mass. 121 ; s. c., 14 Am. & Eng, R. R. Cas, Co., 35 wis. 679 5 Indianapolis, etc., R. 
67s; Well V. Portland, etc., R. Co., 57 Me. Co. v. Stout, 53 Ind. 143; Louisville, etc.,. 
1 17; Sweeney v. Old Colony, etc., R. Co., R. Co. v, Smitn, 91 Ind. 119; s. c., 13 Am. 
10 Allen (Mass.), 368 ; Delaney v. Mil- & Eng. R. R. Cas. 608 and note ; O’Con- 
waukee, etc., R. Co., 33 Wis. 67. nor v. Boston, etc., R. Co,, 135 Mass. 352^ 

2 . Stewart v, Pennsylvania R. Co., 14 s. c., 15 Am. & Eng. R. R. Cas. 362 ; Oliver 
Am. & Eng. R. R. Cas. 679, and note. v. North E. R. Co., L. R. 9 Q. B. 409 ; 

S. Wrignt Boston, etc., R. Co., 142 Johnson v, St. Paul, etc., R. Co., 31 Minn. 
Mass. 296; s. c., 28 Am, & Eng. R. R. Cas, 283; s. c., 15 Am. & Eng. R. R. Cas. 467 ^ 
652. Beatty V. Cent., etc., R. Co., 58 la. 242; 

4 . Wright ». Boston, etc,, R. Co,, 142 s. c., 8 Am. & Eng. R. R. Cas. 210; Sweeney 

Mass, 296; s. c., 28 Am. & Eng. R. R. Cas. v. Old Colony, etc., R. Co., 10 Allen (Mass.), 
652; Stewart ». Pennsylvania R. Co., 14 368; s. c., 87 Am. Dec. 644; Keainey v. 
Am. & Eng. R. R. Cas. 679; Taylor v, London, etc., R. Co., L. R. 5 Q. B. 411*^ 
Delaware, etc,, R. Co., 1x3 Pa. St. 162; s. c., 6 Q. B. 759 ; Byrne t'. Boadle, 2 Hurl. 
S.C., 28 Am. & Eng. R. R. Cas. 656; s.c., 57 & C. 722 ; Pennsylvania, etc., Co, v, Gra- 
Am. Rep. 446; Kelly tf. So. Minn. R. Co., ham, 03 Pa. St, 290; Hays v, Gallagher, 72 
28 Minn. 98; s. c., o Am. & Eng. R. r!. Pa. St. 136; Mastersonz^. New York Cent., 
Cas. 264. etc., R. Co., 84 N. Y. 247 ; s. c., 38 Am. 

5 . Taylor w. Delaware, etc., R. Co., 1x3 Rep. 5x0; Mannz^. Cent. Vt, etc., R. Co, 

Pa. St. 162 j s. c., 28 Am. & Eng. R. R. 55 Vt. 4845 s, c., 45 Am. Rep. 628; Mil- 
Cas. 656; s.c,, 57 Am. Rep, 446. And see waukee, etc., R. Co. v* Hunter, xi Wis, 
as analogous in principle, Fitchburg R.Co. 160; Brownell v. Troy, etc., R. Co., 55 Vt 
V* Page, 131 Mass. 391 ; s. c,, 7 Am, & Eng. 218 j s. c., 15 Am. & Eng. R. R. Cas. 498 ; 
R. R. Cas. 86, Brown v. R. Co., 113 Mass. 52; Dickie v, 

6. Wasmer v. Delaware, etc., R. Co., Boston, etc, R. Co., 13X Mass. 516; s. c., 
80 N. Y. 2X2} s. c., 36 Am. Rep. 608 j 8 Am. & Eng. R. R. Cas. 2035 Pierce on 
Payne Troy, etc., R. Co., 83 N. Y. 572; Railroads, 248. 

s, c., 6Am.&: Eng. R, R. Cas. 54,* Farley 7 . 2 Dillon’s Munc. Corp. (3d ed.) §§ 
V. Chicago, etc., R. Co., 42 la. 234; State 1027 and X037; Pierce on Railroads, 249; 
V. Dayton, etc., R. Co., 36 Ohio St. 436; Schmidt v, Chicago, etc., R* Co., 83 Ilk 

3. c., s Am. & Eng. R. R. Cas, 3x2 ; People 405 ; Gillett v. Western, etc,, R. Co., 8 Allen 

Chicago, etc., R. Co., 67 III 118; Pitts- (Mass.), 560. 
burg, eta, R. Co. Dunn, 56 Pa. St 280; 8 . 2 DUlou’s Muna Corp. (3d ed.) § 1037, 

Baughman Shenango, etc., R. Co., 92 and cases cited. 
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is a question of fact for a jury,^ But where signs are required by 
statute, the failure to erect them may be conclusive evidence of 
carelessness upon the part of the railroad company ; ^ yet such 
careless breach of duty will not be such actionable negligence as 
renders the company liable unless it proximately causes the in- 
jury.® Hence the failure to erect sign-boards as required by- 
statute, is not, in itself, sufHcient to sustain a recovery by one in- 
jured at a crossing of whose existence he knew, and with which 
he was familiar nor does the failure to have such statutory sign- 
board confer any right of action on persons not intending to use 
the crossing, but only approaching it ; ® nor will its absence war- 
rant a recovery where, by ordinary care, the person injured might 
have known of the crossing without a sign-board.® 

13. Warnings required at Common law, — At common law it is 
the duty of a railroad company to give reasonable and proper 
warnings for the protection of travellers on the highway when its 
trains are approaching a highway crossing.'^ And the right of 
the company's trains to precedence at the crossing does not 
relieve it of this duty.® These are merely the requirements of 
•ordinary care ; ® and the warning must be of such a character, and 
made at such time, that it will serve to protect a traveller from 
injury at the crossing, if he be in the exercise of ordinary care.^® 


1 . Shaber v. St. Paul, etc., R. Co., 28 
Hinn. 103; s. c., 2 Am. & Eiig. R. R. Cas. 
185 ; Baltimore, etc., R. Co, v. Whitacre, 
35 Ohio St. 627 ; Elkins v. Boston, etc., R. 
■Co., 115 Mass, 190. 

2 . Field v. Chicago, etc., R, Co., 14 Fed. 
Rep. 332 ; s. c., 8 Am. & Eng, R. R. Cas. 
42 Shaber v. St. Paul, etc., R. Co., 28 
Minn. 103 ; s. c., 2 Am. & Eng. R, R. Cas. 
185, 

3 . Field v. Chicago, etc., R. Co., 14 Fed. 
Rep. 332 ; s. c., 8 Am. & Eng. R. R. Cas. 

Haas V. Grand Rapids, etc., R. Co., 47 
Mich, 401 ; s. c,, 8 Am. & Eng. R, R. Cas. 
^ 68 . 

6. East Tenn., etc., R. Co. v. Feathers, 
10 Lea (Tenn.), 103; s. c., 15 Am. & Eng. 
R. R. Cas. 446; Rosenberger v. Grand 
Trunk R. Co., 8 Ont. App. (Can.) 482; 

c., 1 5 Am. & Eng. R. R. Cas, 448 and 
aiote. 

6. Gulf, etc., R. Co. Greenlee, 62 Tex. 
344; s. c., 23 Am. & Eng. R. R. Cas. 322; 
Lang V. Holiday Creek R. Co., 49 la. 469; 
Payne v. Chicago, etc., R, Co., 39 la. 523 ; 
s. c., 44 la. 236. 

7 . “Railroad companies, in operating 
their cars, must be held, in crossing public 
highways and thoroughfares, to so regulate 
the speed of their trains, and to give such 
signals to persons passing, that all may be 
apprised of the danger of crossing the 
railroad track.” Chicago, etc., R. Co. 
Still, 19 111 , 499; s. c., 71 Am. Dec. 236; 


Rockford, etc., R. Co. v. Hillmer, 72 111 . 
240. 

“At common law it would be the duty 
of the corporation to exercise all reasonable 
care in the running of engines and the 
general use of the railroad, and to adopt 
all proper precautions against accidents 
likely to happen by reason of the road.” 
Wakefield v. Connecticut, etc., R. Co., 37 
Vt, 330; s. c., 86 Am. Dec. 711; Philadel- 
phia, etc., R, Co. V, Hagan, 47 Pa. St. 244; 
s. c., 86 Am. Dec. 541. And even though 
no statute requires signals, yet, when care 
and prudence dictate that they would serve 
to prevent the infliction of injury, they 
should be given. Loucks v, Chicago, etc., 
R. Co., 31 Minn. 526; s. c., 19 Am. & Eng. 
R. R. Cas. 305; Peoria, etc., R. Co. v. 
Clayberg, 107 111 . 644; s, c., 15 Am. & 
Eng. R. R. Cas. 356. 

8. Indianapolis, etc., R. Co. 2^. McLIn, 
82 Ind. 435. See also Rockford, etc., R. 
Co. V. Hillmer, 72 111 , 235. 

9 . Tolman v. Syracuse, etc., R. Co., 98 
N. Y. 198; Guggenheim n. Lake Shore, 
etc., R. Co., 57 Mich. 488 ; s. c., 22 Am. & 
Eng. R. R. Cas. 546; Kelly v. St. Paul, etc., 
R. Co., 29 Minn, i ; s. c., 6 Am. & Eng. 
R. R. Cas. 93; Shaber St. Paul, etc,, R. 
Co., 28 Minn. 103; s. c., 2 Am. & Eng. 
R. R. Cas. xBk ; Peoria, etc., R. Co. p* CIot- 
berg, 107 III. 644 j s. c., 1 5 Am. & Eng. R. R. 
Cas, 

10. Louisville, etc., R. Co, p. Goetas, 79 
Ky. 442 ; s. c., 14 Am. & Eng. R. R» Cas* 
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But what notice of approach is suflScient, is ordinarily for the jury,* 
although it may sometimes present a question of law for the 
court® So well settled is the rule requiring a railroad company 
to give warning before moving its trains over a crossing, that a 
traveller has the right to presume it will do so.® But this doc- 
trine will not excuse a want of ordinary care on his part to guard 
against injury.'*' He has no right to omit proper precautions on 
the assumption that the railroad company will comply with statu- 
tory requirements.® 

14. Duty of Traveller when View obstructed. — When the view of 
and from a crossing is obstructed, this fact imposes additional 
obligations as to care upon both traveller and railroad company ; 
and while the standard is still that of ordinary care,® yet, by reason 
of the circumstance, it may require greater care and precaution on 
the part of one party than of the other to constitute such care.*^ 
Considering, first, the duty of the traveller where the view is ob- 
structed, the general rule is, that the question of his care in view 
of the condition of things at the crossing is for the jury,® And 
in Pennsylvania it has been held that when a traveller cannot see 
along the track, he should get out and lead his horse, or go for- 
ward, and look up and down the track and that a failure to do 
so, if he could not otherwise see, would be negligence per se.^^’ 
But this doctrine has been somewhat limited by later decisions in 
Pennsylvania,** and is not the rule in other jurisdictions.*® The 

427} Chicago, etc,, R. Co. v. Still, 19 111 . 6. Colligan v, N. Y. Cent., etc., R. Co., 

s, c., 71 Am. Dec. 236. 59 N. Y. 651. See Cordell v, N, Y. Cent.,. 

1 . Shaber v. St. Paul, etc., R. Co., 28 etc., R. Co., 75 N. Y. 330. 

Minn. 103; s. c., 2 Am. & Eng. R. R. Cas. 6. 4 Am. & Eng. Ency, of Law, tit. 
185; Loucks V. Chicago, etc., R. Co., 31 “Contributory Neg.” § 9. 

Minn. 526; s, c., 19 Am. & Eng. R. R. Cafe. 7.4 Am. & Eng. Ency. of Law, tit. 
3 C>S» 309* “ Conti ibutory Negligence,” §§ 16, 19. 

2 , Loucks V* Chicago, etc., R. Co., 31 8. Artz v. Chicago, etc., R. Co., 34 la. 

Minn. 526; s. c-, 19 Am. & Eng. R. R, Cas. 153 ; Bunting v. Cent. Pac. R. Co., 14 Nev. 
305,309- See Philadelphia R. Co. Stinger, 351; Beisiegel v, N. Y. Cent R, Co., 34 
78 Pa. St 219, 225, 227 ; Louisville, etc., R. N. Y. 622; s. c., 90 Am. Dec. 741. 

Co. V. Commonwealth, 13 Bush (Ky.),388 ; 9 . Pennsylvania R. Co. v, Beale, 73 Pa. 

Roberts Chicago, etc., R. Co , 35 Wis. St 504 ; s. c., 13 Am. Rep. 753 ; North 
679. Pennsylvania R. Co. v, Heileman, 49 Pa. 

8. Robinson v. West Pac. R. Co., 48 Cal. St 60; s. c., i Thomps. on Neg. 401 ; Le- 
409; Loucks V. Chicago, etc., R, COn 31 high Valley, etc., R. Co. v* Brandtmaier, 
Minn- 526; s. c,, 19 Am. & Eng. R. R. Cas. 113 Pa. St 610; Cent, etc., R. Co. v. Pel- 
305 ; 2 Dillon’s Munc. Corp. (3d ed.) § 713, lar, 84 Pa. St. 226. 
note 2 ; Beisiegel v. N. Y. Cent R. Co., 34 10 . Pennsylvania R. Co. v, Weber, 76 Pa. 

N. y. 622; s. c, 90 Am. Dec. 741? Kla- St 157; s. c., 18 Am. Rep. 407; Reading 
nowski s/. Orank Trunk R. Co., 24 N. W. etc., R. Co. ». Ritchie, 102 Pa. St 425; 
Rep* S02 ; Ernst v, Hudson River R. Co., s. c,, 19 Am. & Eng. R. R. Cas. 267 ; Penua. 
35 N. Y. 9; s, c., 90 Am. Dec. 761, and R. Co. v, Bentley, 66 Pa. St. 30. 
note. 11 . Penna, R. Co. v. Ackermann, 74 Pa. 

4 Railroad Co. v, Houston, 95 U. S. St 265 ; Philadelphia, etc., R. Co. v, Carr 
397; Schofield V. Chicago, etc., R. Co., 2 (Pa, 1882), 6 Am, & Eng. R. R. Cas. 185 ; 
McCrary (U. S. C, C.), 2® ; s. c. on appeal, Baughman v, Shenango, etc., R. Co., 92 
1 14 U. S. 618 ; Bellefontaine, etc., R. Co. Pa. St 335 ; s. c., 6 Am. h Eng. R. R. Cas- 
Hunter, 33 Ind. 335; Hinckly v. Cape 51. 

Cod R. Co., 120 Mass. 257; Bowers v, IS. In Wisconsin it is expre^ly repudi* 
Chicago etc., R. Co., 61 Wis. 457 ; s. c,, 19 ated, the court saying that “ this would be 
A^ & Eng. R. R. Cas. 301. exercising extraordinary care and diligence^ 
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test of the traveller’s care is found in the general principles of the 
law relating to negligence ; ^ and he is only required to take into 
consideration the surrounding circumstances and conditions, and 
make such use of his senses as a careful and prudent man would 
when so situated.^ If such care and prudence require him to 
stop, or even to get out of his vehicle, and lead his horse, or go 
ahead and view the track from the crossing, or beyond the obstruc- 
tions, then he must do so.® But these are questions of fact for a 
jury, not of law for the court.** The general duty of a traveller 
at crossings where the view is obstructed, can best be shown by a 
consideration of cases dealing with it in the concrete. It is 
scarcely a subject for any generalizations of a specific character. 
Each case rests upon its own particular facts, when viewed in the 
light of the general doctrines of the law of negligence.® 

15. Duty of Eailroad Company when View obstructed. — When there 
are obstructions at a crossing that interfere with the field of vision 
from the crossing and its approaches, or make it more than usually 
difficult to see or hear, a railroad company must take special care 
to give timely warning of the approach of its trains to such cross- 
ing.® It is negligent not to give ordinary signals on approaching 

greater than the law imposes upon him.*’ this section as bearing on questions of law 
Duffy V. Chicago, etc., R. Co., 32 Wis. and fact. 

274; Mackay v, N. Y. Cent. R. Co., 35 6. A more specific treatment of this 

N. Y. 75 ; Dolan v, Delaware, etc., Co., 71 subject will be given farther on, when we 
N. Y. 285 ; Richardson v, N. Y. Cent. R. come to deal with contributory negligence 
Co., 45 N. Y. 846; Pittsburg, etc., R. Co. of travellers at crossings, /xfst. Ste also 
z'. Wright, 80 Ind. 182; s. c., 5 Am. 8c Eng. tit. “Contributory Negligence,” § 3^ anf^, 
R. R. Cas. 628 ; Continental Imp. Co. v. See Funston v, Chicago, etc., R. Co., 

Stead, 95 U. S. 161 ; Huckshold v. St. la. 452; s. c., 14 Am* Sc Eng. R* RU Cas. 

Louis, etc., R. Co. (Mo. 1887), 28 Am. & 640 ; Thomas Delaware, etc., R. Co., 8 
Eng. R. R. Cas. 659. Fed. Rep. 728 ; Kansas Pac. R. Co. ». 

1 . Patterson’s Ry, Ac. Law, p. 170, § Richardson, 25 Kan. 391 ; s. c., 6 Am. Sc 

175. Eng. R. R. Cas. 96; Tucker v, Delaware, 

2 . Tucker v, Duncan (U. S. C. C.), 6 etc., R. Co., 6 Am. & Eng. R. R. Cas. 268; 

Am. & Eng. R. R. Cas. 2^ ; Kansas Pac. Haas Grand Rapids, etc., R, Co., 47 

R, Co. V, Richardson, 25 Kan. 391 ; s. c., Mich. 401 ; s. c., 8 Am. k Eng. R. R. Cas. 

6 Am, & Eng. R. R. Cas. 96. 268; Lehigh Valley R. Co. sy- Brandtmaier, 

3 . Nicholson z/. Erie R. Co, 41 N. Y. 5 Cent. Rep. 144; IxhnerUz/. Minneapolis, 

525 ; Hanover R. Co. v. Coyle, 55 Pa. St etc., R.Co (Minn. 1883) ; s. c., ^ Am. & Eng, 
396; Rothez/. Milwaukee R. Co., 21 Wis. R. R. Cas- 370; Dimick v, Chicago, etc., 
256; Butterfield v. Western R. Co., 10 R. Co., 80 111 . 338; Kellvz^. St Paul, etc., 
Allen (Mass ), 532 ; Elkins v. Boston, etc., R. Co., 29 Minn, i j Philadelphia, etc., R. 
R. Co., 1 15 Mass. 190; Chicago, etc., R. Co. z'. Carr, 99 Pa. St 505; s. c., 6 Am. Sc 
Co. V. Still, 19 HI. 499 ; Steves Oswego, Eng. R. R. Cas. 185 j Ingersoll N. Y. 
etc., R. Co., 18 N. Y. 422; 111 ., etc.,R- Co. Cent R. Co., 66 N» Y. ora; Garland sy, 
V, Ebert, 74 111 . 399 ; Penna. R. Co. v. Wer- Chicago, etc., R. Co., 8 Bradw. ( 111 . App.) 
ner, 89 Pa. St 59 ; Penna, R. Co. v. Mary- 571 ; Cordell v, N, Y, Cent R. Co., 70 N. Y. 
land, 01 Md. JcS; s. c., 19 Am. & Eng, R. 119; Chicago, etc., R. Co. v. Miller, 46 
R. Cas. 326 ; Dolan v, Delaware, etc , Co., Mich. 532 ; s. c., 6 Am. Sc Eng. R. R. Cas. 
71 N. Y. 285. 89 ; Cent R. Co. v. Fellar, 84 Pa. St. 226; 

4 . Kelly z/. St Paul, etc., R. Co., 29 Hixson z^. St Louis, etc., R, Co., 80 Mo. 335. 

Minn. X ; s. c.. 6 Am. & Eng. R- R. Cas. 93; 0 . Cordell v. New York, etc., R. Co., 

Kansas Pac R. Co. v. Richardson, 25 Kan. 75 N. Y. 330; s. c., 70 N* i * 9 ; s. c., 64 
391 ; s. c., 6 Am. 8c Eng. R. R. Cas. 96; N. Y. 535; s, c., 26 Am. Rep, 550; Louis- 
Cleveland, etc,, R. Co. v, Crawford, 24 ville, etc., R. Co. v. Commonwealth, 13 
Ohio St 631 ; s. c., 15 Am. Rep. 633. And Bush (Ky.), 388; s. c., 26 Am. Rep. 207 
see, generally, the cases heretofore cited in and note. 
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a crossing, the view of which is obstructed;^ and this is true 
whether signals are required by statute or not.^ So the company 
is chargeable with negligence when it carries its track across a 
highway in such a manner and at such a place that those travelling 
the highway, when using ordinary care, can neither see nor dis- 
tinctly hear approaching trains until too late to avoid injury, 
when trains are run over such crossing without travellers being 
warned of their approach.® And where the railroad company is 
at fault in creating an obstruction, or obscuring the view, at a 
crossing, evidence of this is admissible as bearing upon the 
question of negligence.'* And, in order to avoid the charge of 
negligence, the company must show an exercise of care commen- 
surate with the increase its conduct made in the hazards of the 
crossing,® 

16. Temporary ObstTnctions of View. — It frequently happens that 
the view from a crossing is temporarily obstructed. If such ob- 
structions are the result of causes beyond the control of either 
railroad company or traveller, the relative degree of care required 
of each is not altered by the existence of the obstructions ; but if 
either party causes them, when .they might have been avoided, 
the degree of care required of such party becomes greater.® In 
other words, the party at fault must see to it that the other has 
as good an opportunity to avoid inflicting or receiving injury as 
he would have had in the absence of the obstructions. The one 
at fault in creating the obstructions must use so much care that, 
notwithstanding the obstructions, the other party, by the use of 
ordinary care, would avoid either sustaining or inflicting injury.*^ 
Thus, where a railroad company obstructs a private crossing, it 
must use more care than would otherwise be necessary to avoid 
inflicting an injury at such crossing.® And it may be negligence 
to leave empty cars on a side track in such a position that they 
obscure the view of a crossing ; ® or to obstruct a public crossing 
with a train, and then fail to exercise greater care toward those 

1 . Funston tf* Chicago, etc., R. Co., 6i anapolis, etc., R. Co. v. Stable, 62 111 . 313; 
la. 452 ; s. c., r4 Am. & Eng. R. R. Cas. Penna. R. Co. v, Matthews, ^ N. J. L. 
640. But it seems this question may be 531; Duffy Chicago, etc., R. Co., 32 Wis. 
for the Jury. Nehrbas v. Cent. Pac. R. 269; Continental Imp. Co, v. Stead, 95 
Co., 62 Cal. 320; s. c., 14 Am. & Eng. R. U. S. 161. 

R. Cas. 670. 6. This is but a general statement of a 

. 2 , Eilert Green Bay, etc., R. Co., 48 rule that governs throughout the law of 
Wis. 606; Roberts ». Chicago, etc,, R. Co., negligence. Numbers of the authorities 
35 Wis. ^9. already cited support it. See Thomas w. 

3 . Richardson v, N. Y. Cent. R. Co., 45 Delaware, etc., R. Co,, 19 Blatchf. (U. S. 

N. Y. 846, C. C.) 533 ; s. c., 8 Fed. Rep. 729. 

4 , Cordell v, N, Y. Cent,, etc., R. Co., V. See, for analogous doctrines, tit. 
70 N. Y. 119; s. c., 26 Am. Rep. 55a “Contributory Negligence,” §§ 16, 19, 23, 

0 . Dimick v, Chicago, etc., R. Co., 80 ante; Mackey v, N. Y., etc., R. Co., 35 
III, 338; Rockford, etc,,R. Co. t/. Hillmer, N. Y, 75. 

72 III. 235 ; Indianapolis, etc., R. Co. v, 8. Thomas v, Delaware, etc., R, Co., 19 
Smith, 75 111 , 112 ; Chicago, etc,, R, Co. w, Blatchf. (U. S. C. C.) 533 j s. c.^ 8 Fed, Rep. 
Lee, 87 ill. 454 ; Mackay v, N. Y., etc,, R. 720. 

35 N. y. 75 ; Klein v, Jewett, 26 N, J. 3 . Kissenger v. N, Y, Cent*, etc,, R. Co.* 
JEq, 474; s. c., 27 N. J. Eq* 550; Indi- s6N. Y* 538, 
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except where an absolute liability is created by statute for a failure 
to give signals, and their omission is declared to be conclusive on ' 
the question of negligence, the failure to signal is not proximate 
negligence in itself, but the causal connection between the omis- 
sion and the injury must be shovvn.^ Negligence per se can only 
exist when something is carelessly done or omitted by one person 
which directly causes the injury of another, when, in the exercise 
of ordinary care, the person inflicting the injury would not have 
done, or omitted to do, the thing, the doing or failure to do which 
caused the injury.^ As the entire doctrine of responsibility for 
injuries caused by negligence rests upon the maxim causa proxima 
et non remota spectatur^ there can be no negligence per se^ for which 
liability arises, when such negligence is not the proximate cause 
of a subsequent injury.^ But, as we have seen, the doctrine o£ 
causation may be affected by statutes which raise a presumption 
that the omission of signals required by statute caused a subse- 
quent injury, or a statutory liability to the injured party, penal in 
its character, may be created. So, invoking familiar principles on 

sonai injuries, unless it is made to appear tion of them, just given, see ante^ tit. “ Con- 
that the warning might have prevented the tributory Negligence.” In support of the 
injury. Toledo, etc., R. Co. v. Jones, 76 doctrine of the text, that proof of the omis* 
III. 31 1 5 Chicago, etc., R. Co.z». Harwood, sion of the signals and a subsequent acci- 
90 III. 4:^ ; Parker v. Wilmington, etc., dent is not sufficient, as a general rule, to- 
R. Co., 80 N, C. 221 ; s. c., 8 Am, Sc Eng. establish liability, but that the causal con- 
R. R. Cas. 420. The negligence of defend- nection between the omission and the injury 
ant must have been the proximate cause of must be shown, see the cases cited in the 
injury to render it liable. Its negligence, last note, and also the following : Sellick 
followed by an accident, will not render it v. Lake Shore, etc., R. Co. (Mich. 1885); 
liable, if such negligence did not cause the s. c., 23 Am. & Eng. R. R. Cas. 3^, and 
accident. Harlan St. Louis, etc,, R. Co., note; ICarle v, Kansas City, etc., R. Co., 
65 Mo. 22; Karle v, Kansas City, etc,, R. 55 Mo. 476; Step]>2'. Chicago, etc., R. Co., 
Co., 55 Mo, 476 ; Stepp v. Chicago, etc,, R, 85 Mo. 225 ; Pakalinsky v. N. Y, Cent., etc.,, 
Co., 55 Mo. 225; Atchison, etc., R. Co. v, R. Co., 82 N. Y. 424; s. c., 2 Am. & Eng. 
Morgan (Kan. 1883) J s. c., 13 Am. & Eng. R. R. Cas. 251 ; Holman v, Chicago, etc.,. 
R. R. Cas. 499 and note. R. Co., 62 Mo. 562; Moore v. Chicago, 

1. For a statute that places an absolute etc., R. Co., 62 Mo. 584 ; Jackson v. Chi- 
liability upon a railroad company for a fail- cago, etc., R. Co., 30 la. 451; Flattes v.. 
ure to observe statutory precautions, see Chicago, etc., R, Co., 55 la. 191. 

Code of Tenn. 1884, §§ 1298-1300. Under 2. This is but equivalent to saying that 
these sections of the Tennessee Code the a want of ordinary care proximately cans- 
company is said to be liable, even though ing an injury is the only negligence per se, 
the observance of the precautions would If to so state it, works a redztctio ad absur- 
not have prevented the injury. Railroad dunty the fault is with those who mistake 
Co. V. Walker, ii Heisk. (Tenn.) 383-385; negligence which is so held as a matter of 
Nashville, etc., R. Co. v. Thomas, 5 Heist law for negligence per sey and who conse- 
(Tenn.) 262; Collins «/. East Tenn., etc,, quently say that some act or omission was 
R. Co,, 9 Heisk. (Tenn.) 841 ; Hill v. negligent per sey when, in fact, it was only 
Louisville, etc., R. Co., 9 Heisk. (Tenn.) negligent, upon a given state of facts, as 
823 ; Louisville, etc., R, Co. v, Connor, a matter of law. We have fully pre- 
9 Heisk. (Tenn.) 20. And under these sented this distinction elsewhere, AfiUy 
statutory provisions, contributory negli- tit. "Con. Negligence,” § 33, pp. 72, 73,. 
gen.ce does not bar the action, but may be and notes. 

considered in mitigation of damages. The 8, Broom’s Maxims (7th ed.), 228 ; Lewis 
company will also be excused when there v, Flint, etc., R. Co. (Mich. 1884) ; s, c., 18 
was not time for its employees to conform Am. 8 c Eng. R, R. Cas. 263, opinion by 
to the statutory requirements. For a fuller Cooley, J, ; Pittsburg, etc., R. Co, v, Stal^,. 
discussion of these statutory provisions, 41 Ohio St. 118 ; s. c., 19 Am. & Eng, R. R* 
and the authorities sustaining the construe- Cas. 381. 

922 



Signals required by Statute. 


CJ^OSSLYGS. 


niustrative Boctrines.. 


the border line between the civil and the criminal branches of our 
law, the failure to comply with a positive statutory requirement 
may be treated as wilful, and consequences that would be remote 
if the omission had been merely negligent be held proximate 
because of the intent which the law imputes to the actor or non- 
acton^ It is not usual, however, to apply these quasi criminal- 
law doctrines to cases involving the omission of statutory signals 
by railroad companies, and they are generally determined by the 
rules that govern in cases of negligence.^ When so determined, 
the term negligence /rr ” is really a misnomer; what is meant 
being, that, on a given state of facts, negligence is held established 
as a matter of law,® Such distinctions are subtle, but, when 
observed, greatly facilitate the application of legal principles to 
given states of facts.*** 

{d) Illustrative Doctrines. — How the principles have been 
applied may be seen by a consideration of some illustrative cases. 
Thus, where a traveller nearing a crossing has notice of the 
approach of a train, a failure to give the statutory signals is not 
negligence as to him ; ® yet the duty to give statutory signals on 
approaching a highw^ crossing is a positive duty, and to disre- 
gard it is negligence ; ® but it is not such negligence as will war* 

1 . In other words, the lawfulness or un- or omitted were negligent, and proximately 
lawfulness of the act done or omitted may, caused a subsequent injury. Chicago, etc.,, 
in the eye of the law, make certain conse- R. Co. v. Boggs, loi Ind. 522; s. c., 23. 
quences proximate or remote in the legal Am. & Eng. R. R. Cas. 282 ; s. c., 51 Am. 
chain of causation. Thus, where the act or Rep. 761. 

omission is wrong in itself, the law may Thus, contributory negligence is often 
conclusively presume that all the conse- held established as a matter of law, Chi- 
quences flowing from it were foreseen and cago, etc., R. Co. v. Houston, 95 U. S. 
intended, no matter how improbable or un- 697 ; Schofield v. Chicago, etc,, R, Co., 1 14 
likely to have been foreseen, i Bish. Cr. U. S. 615 ; s. c., 19 Am. & Eng- R. R. Cas. 
Law (7th ed.), §§ 328, 334, 335, 343 ; 2 Bish. 353 ; Hixson St, Louis, etc., R. Co., So 
Cr. Law (7th ed.), § Hicklhi, Mo. 335 ; Tully v. Fitchburg, etc., R. Co., 

L, R. 3 Q. B. B. 360; Bigelow on Torts, 134 Mass. 499; s. c., 14 Am. & Eng. R, R. 
313; Bloom V. Franklin Ins. Co., 97 Ind. Cas- 682; Tolmant^. Syracuse, etc,, R. Co., 
478; Billman v. Railway Co., 76 Ind. 178; 98 N. Y. 198 j s. c., 23 Am. & Eng. R. R, 
Binford v. Johnson, 82 Ind. 427, 429 ; Weick Cas, 313. 

V. lender, 75 111.93; Forney z/.Geldmacher, 4 . All these distinctions are plain when 
75 Mo. 1 13; Carter v. Louisville, etc., R. the doctrines of causation are borne in 
Co., 98 Ind. S5S ; Reynolds z/. Clarke, Lord mind. They are too often overlooked or 
Raym. 1401 Stra, 635 ; Scott v. Shepherd misapplied in cases of negligence. See tit, 
(Squibb Case), 2 W. Black. 892, opinions “ Contributory Negligence,” anie^ dealing, 
of Nares and De Gray, JJ. with Proximate and Remote Causes,** 

%, This sufficiently appears from the 5 . Pakalinskyz^.N. Y. Cent, etc.,R.Co., 
numerous cases cited throughout this arti- 82 N. Y. 424; s. c., 2 Am. & Eng. R. R.- 
cle wherein omissions to comply with statu- Cas. 251 ; Houston 8c Texas Cent R. Co. 
tory requirements are treated as merely v. Nixon, 52 Tex. 19. 
negligent It is proper to so treat them, 6. Chicago, etc., R. Co. v. Boggs, lor 
because the statutory requirements are Ind. 522 ; s, c., 23 Am. & Eng. R. R. Cas. 
generally only intended to raise the stand- 282; Cincinnati, etc., R. Co. v. Butler, 105 
ard of care, and make precautions neces- Ind. 31 ; s. c., 23 Am, & Eng, R. R. Cas^ 

sary that would not have been required at 262; Pittsburgh, etc., R. Co, v. Martin, 82 

common law, Ind. 47 ^? ^ Am. & Eng* R. R* Cas. 

3. In other words, the courts sometimes 253 ; Zimmerman v* Hannibal, etc., R. Co.,, 
hold, that, when certain facts appear as 71 Mo. 476; s. c., 2 Am. & Eng. R. R.Cas. 
proven and undisputed, it should be said, 191 ; Atlanta, etc., R. Co. v. Wy^, 65 Ga» 
as a matter of law, that the things done 1205 s. c., 8 Am, 8c Eng. R. R. Cas. 262; 
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rant a recovery, unless it appears that the signals might have 
prevented the injury,^ It is not a compliance with the statute, or 
the exercise of ordinary care, to give the signals, and at the same 
time, by careless acts or omissions, render them unavailing as 
warnings of danger.^ But a failure to give the statutory signals 
will not excuse contributory negligence on the part of a traveller.^ 
A railroad company is not bound to give statutory signals for 
highways when approaching a switch-crossing on its own ground, 
but it may be negligence in fact for it not to give some warning."^ 
Statutory signals are, in some jurisdictions, only necessary at law- 
fully established public highways.® Statutes requiring signals by 
bell or whistle do not require the use of both.® And where statu- 
tory signals are given at the proper place before the crossing is 
reached, and kept up until the crossing is passed, the statutory 
duty is fully performed."^ A traveller has a right to assume that 
a railroad company will thus perform its statutory duty ; ® but in 
doing so he must, nevertheless, vigilantly use his senses of sight 
and hearing.® Statutory provisions requiring signals are in the 


Leavenworth, etc, R. Co. v. Rice, lo Kan. 
426; Missouri Pac. R. Co. v. Wilson, 28 
Kan. 639; Faber «/. St. Paul, etc., R. Co., 
29 Minn. 465 ; s. c., 8 Am. & Eng. R. R. 
Cas. 277 ; Bitner v. Utah Cent. R. Co., n 
Pac. Rep. 620. 

1 . Toledo, etc., R. Co. v. Jones, 76 111 . 
31 1 ; Chicago, etc., R. Co. v, Harwood, 90 
111 . 425; Parker 2/. Wilmington, etc., R. Co., 
S6 N. C. 2215 s. c., 8 Am. & Eng. R. R. 
Cas. 420. 

2 , Chicago, etc., R. Co. v. Boggs, loi 
Ind. 522 ; s. c., 23 Am. & Eng. R. R. Cas. 
2S2. 

8. The doctrine has been declared by 
this court, and re-aiSrmed, that a traveller 
approaching a railroad track is bound to 
use his eyes and ears, so far as there is an 
opportunity, and when, by the use of those 
senses, danger may be avoided, notwith- 
standing the neglect of the railroad servants 
to give signals, the omission of the plaintiff 
to use his senses and avoid the danger is 
concurring negligence, entitling the de- 
fendant to a non-suit.” Gorton v. Erie R. 
Co., 45 N. Y. 664 ; Briggs v. N. Y. Cent., 
etc., R, Co., 72 N. Y, 20 ; Shaw v. Jewett, 
86 N. Y. 616; s. c., 6 Am. & Eng. R* R. 
Cas. Ill ; Arte v. Chicago, etc., R. Co., 34 
la. 153; 3 ^ Isi* 293; 44 la. 284; Baltimore, 
etc,, R. Co. State, 29 Md. 252 j Stone- 
man V. Atlantic, etc., R. Co,, 58 Mo. 503 ; 
Zimmerman v. Hannibal, etc,, R, Co., 71 
Mo. 476; s. c., 2 Am. & Eng. R. R. Cas. 
191 ; Cleveland, etc., R. Co. v. Elliott, 28 
Ohio St 340; Dodge v. Burlington, etc., 
R. Co,, 34 la. 276; Meeks v. Southern 
Pac. R. Co., 52 Cal. 602 j 56 Cal. 513; s. c., 
S Am. & Eng. R. R. Cas. 314. 

4 , Hodges ». St. Louis, etc., R. Co., 17 


Mo. $0 ; s. c., 2 Am. & Eng. R. R. Cas. 
190. 

5 . Cordell v. N. Y. Cent R. Co., 64 
N. y. 535. 

6. Teriy v, St Louis, etc., R. Co. (Mo. 
1887), 2 S. W. Rep. 746; Chicago, etc., R. 
Co. V. Damerell, 81 111 . 450. 

7 . Chicago, etc., R. Co. v, Dougherty, 
no III. 521 ; s. c., 19 Am. & Eng. R. R. 
Cas. 292 ; Zimmerman v. Hannibal, etc., 
R. Co., 71 Mo, 4761 s. c., 2 Am. & Eng- 
R. R. Cas. 191. 

8 . “The citizen who on a public high- 
way approaches a railway track, and can 
neither see nor hear any indications of a 
moving train, is not chargeable with negli- 
gence for assuming that there is no car 
sufficiently near to make the crossing dan- 
gerous. He has a right to assume that in 
handling their cars the railroad company 
will act with appropriate care, that the 
usual signals of approach will be reason- 
ably given, and that the managers of the 
tram will be attentive and vigilant.” Ken- 
nayde v. Pac. R. Co., 45 Mo. 255; Donohue 
V. St. Louis, etc., R. Co. (Mo. 1886), 28 
Am, & Eng. R. R. Cas. 673 ; Petty v. Han- 
nibal, etc., R. Co. (Mo. 1886), 28 Am. & 
Eng. R. R. 618 ; Newson v. N. Y. Cent. R. 
Co., 29 N. Y, 390 ; Ernst v, Hudson River 
R* Co,, 35 N, Y. 9 ; s. c., 90 Am. Dec. 761, 
and notej Wabash, etc, R. Co. v. Cent. 
Trust Co., 23 Fed. Rep. 738 ; Pittsburgh, 
etc., R. Co. V. Martin, 82 Ind. 476, 482; 
Philadelphia, etc., R. Co, v. Hagan, 47 Pa. 
St. 244; s. c., 86 Am. Dec. 541; Patte^ 
son’s Ry. Ac. Law, 173, § 180. “ Contrib- 
utory Negligence,” antct § 16, pp. 34 3S» 

>tes. 

9 . <*The court told the jury that the 
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nature of police regulations,^ and in some instances are of such 
character that the only liability for a failure to observe them is in 
the nature of a penalty.^ The requirements of such statutes are 
mandatory, and the court should not leave it to the jury to say 
what signals were necessary.® For a failure to give the signals,, 
a railroad company may be indicted ; ^ but their omission is ex- 
cusable when the ordinances of a particular municipality forbid 
them in its limits.® It is not for the legislature to prescribe the 
standard of ordinary care. Consequently, when signals or warn- 
ings required by statute are insufficient to give notice of danger, 
other and additional signals or warnings will be necessary.® The 
statutory requirements represent the mimimum of care exacted 
of the company,*^ but there are cases that apparently support 
contrary doctrines.® 

(d) Duty to signal for Animals, — Statutory signals are usually 
for the protection of cattle as well as men ; and when their care- 
less omission is the cause of an injury to an animal upon a 
crossing, the actionable negligence of the railway company is 
established.® And this is true in cases where, had the signals 
been given, they might probably have frightened the animal from 
the crossing.^® But there is no liability where the giving of the 


plaintiff had a right to assume that the de- 
fendant would do his duty and ring a bell. 
It is claimed that this was erroneous. Whea 
that portion of the charge was excepted to, 
the court supplemented it by saying to the 
jury that the plaintiff, though he might 
make that assumption, was not relieved 
thereby from the duty on his part to vigi- 
lantly use his senses to avoid danger. The 
charge as thus restricted is sustainable upon 
the authority of this court.” Folger, J., in 
Shaw V, Jewett, 86 N. Y. 6i6; s. c., 6 Am, 
& Eng. K. R. Cas. m, citing Voak v, N. V. 
Cent. R. Co., 75 N. Y. 320 ; Weber v, N. Y, 
Cent. R. Co., 58 N. Y. 451 ; Terry v, Jewett, 
78 N. Y. 338. See this doctrine and that 
of the preceding paragraph fully treated: 
tit “Contributory Neg.,” anU^ § 16, pp. 




y^est. Union R. Co, v, Fulton, 64 
111 . 271; Tiedeman lim. Police Power, 


а, Chicago, etc., R, Co. McDaniels, 63 
111. 122. 

8. Havens v, Erie R. Co., 53 Barb, (N. Y.) 
328 ; Semel v. N, Y., etc., R. Co., 9 Daly 
(N. Y.), 321, 

4 . Commonwealth v. Boston, etc., R. Co^ 
133 Mass. 383; s. c., 8 Am. & Eng. R. R. 
Cas. 297, ana note collecting many author- 
ities. 

б, Penna. Co. v. Hensil, 70 Ind. 569; 
s. 0., 6 Am. Eng. R. R. Cas. 79$ s. c., 36 
Am. Rep. 188, 

6, A railroad companjr neglecting rea- 
sonable precautions oesfdes ringing bell. 


as required by statute, to avoid collision 
with a vehicle at a highway crossing, is 
liable for an injury resulting from such 
neglect, and it is for the jury to judge as to 
whether or not such additional precautions 
have been neglected. Linfield v* Old 
Colony R. Co., 10 Cush. (Mass.) 562 j s. c., 
S7 Am. Dec. 124, and note ; Zimmerman v, 
k Y. Cent., etc., R. Co., 67 N. Y. 601; 
s. c., 7 Hun (N. Y.), 552; Weber zu N. Y., 
etc, R. Co., 58 N. Y. 451; Indianapolis, 
etc., R. Co. V. Stables, 62 111 . 313. 

7 . Richardson v, N. Y. Cent. R. Co., 45 
N. Y. 846; Bradley v, Boston, etc., R. Co., 
2 Cush. (Mass.) 539; Barry r/.N. Y. Cent. 
R. Co., 92 N, Y. 289; s. c., 13 Am, & Eng. 
R. R. Cfas. 615; Eaton v. Fitchburg, etc., 
R. Co., 129 Mass. 364; s. c., 2 Am. & Eng. 
R. R. Cas. 183. 

8 . Chicago, etc., R. Co. v, Dougherty, 
no III. 521 ; s. c., 19 Am. Sc Eng. R. K. 
Cas, 292 ; Chicago, etc,, R. Co. v. Robin- 
son, ido 111 - 142 ; s, c, 19 Am. & Eng. R. R. 
Cas. 396 ; Beisiegel v, N. Y, Cent. R. Co,, 
40 N. y. 9; Onppen v* N. Y, Cent R. 
Co., 40 N. Y, 34 * 

9 . Kansas City, etc., R. Co. v* Turner, 7$ 
Mo. 578; s. c., 10 Am. Sc Eng. R. R. Cas. 

and note; East Tenn., Va. Sc Ga. R. 
Co. Vo Scales, 2 Lea (Tenn.), 688 ; Chicago, 
etc., R. Co. V, Reid, 24 111 . 144 ; Springfield, 
etc., R. Co. V. Andrews, 68 III. 56; Gt. 
Western R. Co. v, Geddis, 33 111 . 304; 
Mobile, etc., R. Co. v, Malone, 46 Ala. 
391. 

18 . Kansas City, etc., R. Co. v. Turner, 
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statutory signals at the proper place results in frightening ani- 
mals on to the crossing ; ^ although the unnecessary sounding of 
bell or whistle, when not required by statute, and at such time 
and place that it will probably cause animals to go upon the track 
at the crossing, is negligent when injury to an animal is caused 
thereby.® In a common-law action for killing cattle at a crossing, 
evidence of the omission of statutory signals is admissible against 
the company;® and the railroad company is always bound to use 
ordinary care and diligence as to cattle rightfully on the highway.^ 
Whether the carelessness of an owner in permitting his animals 
to rim at large is contributory negligence proximate to their 
injury upon a crossing by the negligent failure of a railroad com- 
pany to give statutory signals when its trains approach the cross- 
ings, is differently decided in different jurisdictions.® From the 
giving of statutory signals at a place where the law requires 
them, no liability arises; but when not absolutely required by 


78 Mo. 578; s. c., 19 Am. & Eng. R. R. seen by an examination of the following: 
•Cas. 506; Tabor v. Missouri, etc., R. Co., Tonawanda R. Co. v. Hunger, 5 Demo 
46 Mo. 354; Owens v. Hannibal, etc., R. (N. Y.), 255; s. c., 49 Am. Dec. and note 
Co,, ^ Mo. 387 j Gates v, Burlington, etc., collecting many cases pro and con ; Ala- 
R. Co, 39 la. 45; Pennsylvania Co. v, bama, etc., R. Co. v. Me Alpine, 71 Ala. 
Kiick, 47 Ind. 369; Illinois, etc,, R. Co. v, 545; s. c., 15 Am. & Eng. R. R. Cas. 544; 
Peyton, 76 111 , 340 ; Bemis v* Connecticut, Alabama, etc., R. Co. v, Jones, 71 Ala. 
.etc., R. Co., 42 Vt. 375; Lapine v. New 487; s. c., 15 Am. & Eng. R. R. Cas. 549, 
Orleans, etc., R. Co., 20 La. Ann. 128; and note; Savannah, etc., R. Co. 2^. Geiger, 
Washington v. Baltimore, etc., R. Co., 17 21 Fla. 669; s. c., 29 Am. & Eng. R. R. 
W. Va, 190; s. c., 10 Am. & Eng. R, R. Cas. 274; Price z'. New Jersey, etc., R. Co., 
Cas. 749. 32 N. J. L. 19 ; Eames v, Salem, etc., R. 

1 , Manhattan, etc., R. Co. v, Stewart Co., 98 Mass. 561 ; Maynard v. Boston, etc., 
,{Kan. 1883) ^3 ^ R*Co., 115 Mass. 458; McDonald?^. Pitts- 

50 V field R. Co., 1 15 Mass. 564; Baltimore, 

Philadelphia, etc., R. Co. v. Stinger, etc., R. Co. v. Lamborn, 12 Md. 257 ; 
78 Pa. St, 219; Pennsylvania R. Co. v. Keech Baltimore, etc., R. Co., 17 Md. 
Barnett, 59 Pa. St. 2$q, See Billman v. 33; Locke v. St. Paul, etc., R. Co., 15 
Indianapolis, etc., R. Co., 76 Ind. 166, as Minn. 351 ; Indianapolis, etc., R. Co. v. 
illustrating the principle that governs in McClure, 26 Ind. 370; Indianapolis, etc., 
fiuch cases. R. Co. v. Harter, 38 Ind. 557 ; Jefferson- 

8. Braxton v, Hannibal, etc., R. Co., 77 ville, etc., R. Co. v, Underhill, 48 Ind. 389; 
Mo. 455 ; s. c., 13 Am. & Eng. R. R. Cas. Cincinnati, etc., R. Co. v. Street, 50 Ind. 
494. 225; Railroad Co. v, Skinner, 19 Pa. St. 

4 . Lane v, Kansas City, etc., R. Co. 29S; North, Pa. R, Co. z'. Rehman, 49 Pa. 

<Kan. 1884), 15 Am. & Eng. R.R. Cas. 526; St loi; Drake w. Philadelphia, etc., R. 
Chicago, etc., R. Co. v, Keridig, 79 Mo. Co., 51 Pa, St. 240; Toledo, etc., R. Co. v, 
307 ; &. c., 19 Am. & Eng. R. R. Cas. Johnston, 74 III. 83; Ohio, etc., R. Co. 
493. V. Fowler, 85 III. 21 j Cairo, etc., R. Co. v, 

5 , It would be outside the scope of this Woolsey,85lll.37o; Stucke Milwaukee, 
Article, to enter at length into the discussion etc., R, Co., 9 Wis. 203 ; McCandless 
of the principles that should govern in the Chicago, etc., R. Co., 45 Wis. 365 ; Estes 
determination of this question. It would Atlantic, etc., R, Co., 03 Me. 208 ; Towne 
seem that there should be no arbitrary v. Nashua, etc., R. Co., 124 Mass. loi ; 
holding as a matter of law either way. In Isbell v. N. Y., etc,, R. Co., 27 Conn, 393 ; 
some cases, allowing the animals to run at s. c., 71 Am. Dec. 78; Buckley z». N. Y., 
large might be proximate to a subsequent etc., R. Co., 27 Conn. 479 ; Pacific Co. 
injury, and in others not. It would be a v. Brown, 14 Kan, 469; Pittsburgh, etc., 
question of fact, not of law, at least in all R. Co. v, Howard, 40 Ohio St 6; s. c., ix 
cases where the animal was injured on a Am. & Eng. R. R. Cas. 48S; Washington 
crossing, and the element of trespass was v. Baltimore, etc., R, Co., 17 W. Ya. 190 f 
^l^ent The conflict of authority may be s. c,, 10 Am. & Eng. R, R- Cas* 749. 
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■Statute, it may be negligence to sound whistle or bell in the 
vicinity of a crossing so that it frightens horses on the highway, 
even though it is the custom to give such signal at such place. ^ 
But the railway owes to persons on the highway, whose horses 
may be frightened by the sudden appearance of a train, the duty 
of giving notice of the approach of its trains.**^ And the same 
rule applies where a railway passes over or under a highway by 
bridge or cut;^ yet it would be contributory negligence upon the 
traveller's part to drive upon a bridge knowing a railway train 
was about to pass under it.**^ When the signals required by 
statute are not given by an approaching train, and in consequence 
of such omission the horses of a traveller, upon a highway cross- 
ing the railroad track, are frightened by the sudden and unher- 
alded appearance of the train, the railroad company is liable for 
resulting damage.® And in some cases this principle has been 
applied where the traveller was not intending to use the crossing, 
or was only driving along a parallel highway.® But it will not be 
extended to cases where a team has been carelessly tied or left 
standing near the crossing by the driver.*^ 

{c) Who entitled to Benefit of Signals. — Some of the foregoing 
cases 'Show a conflict of authority upon the question of what per- 
sons are entitled to the benefit of statutory signals.® In some 
jurisdictions the doctrine is, that only travellers on the highway 
who are approaching or using the crossing can complain of the 
omission of statutory signals ; ® but in others it is held that all 
persons in the vicinity of a crossing, whether intending to use it 
or not, are entitled to the benefit of the statutory signals, and 


1 . Hill V. Portland, etc., R. Co., 55 Me. 
438 ; s. c., 92 Am. Dec. &)i ; Cincinnati, 
«tc., R. Co. zf. Gaines, 104 Ind. 5265 s. c., 
54 Am. Rep. 334. 

2. Pattersotfs Ry. Ac. Law, 152-153; 
Hudson Louisville, etc,, R. Co., 14 Bush 
<Ky.), 303; Sacramento, etc., iL Co. 
Strong, 61 Cal. 326; s. c., 8 Am. & Eng. 
R, Cas. 273 ; Cosgrove v, N. Y. Cent., etc., 
R. Co., 87 N, y. 88; s, c,, 41 Am. Rep. 
35 *?' 

S. Pennsylvania R, Co.v. Barnett, 59 Pa. 
St. 255. But see Cincinnati, etc., R. Co. v. 
Gaines, 104 Ind. 526; s, c., 54 Am. Rep. 
4; Favor v. Boston, etc., R. Co., 114 
ass. 350; s. c., 19 Am. Rep. 364. 

4 . Pennsylvania R. Co. v. Barnett, 59 
Pa. St. 255. 

5 . Patterson^ Ry. Ac. law, 153 ; Norton 
zf. Eastern R. Co., 113 Mass- 360; Prescott 
V. Eastern R. Co., 113 Mass* 370; Pollock 

Eastern R. Co., 124 Mass. 158; Grand 
Trunk R. Co. v. Rosenbereer, 9 Sup. Ct. 
Can, 31 1 ; s. c., 19 Am. & fiig- R. R. Cas. 
6 ; Texas, etc., R. Co. z/. Chapman, 57 Tex. 
7 S* 

6. Ransom Chicago, etc., R. Co., 62 
'Wis. 178; s, c., 19 Am. & Eng. R. R. Cas. 


16, and note; Wakefield zf. Connecticut, 
etc,, R. Co,, 37 Vt. 330; s. c., 86 Am. Dec, 
7n. 

7 . St. Louis, etc., R. Co. r, Payne, 29 
Kan. 166; s. c., 13 Am. & Eng. R, R. Cas* 
632, and note. 

8. Generally this conflict may be traced 
to the construction of particular statutory 
provisions, but sometimes it is due to radi- 
cal differences of view among the judges 
as to the |Jurpose of the statutory enact- 
ments requiring signals. 

2 . Randall v. Baltimore, etc., R. Co., 109 
U. S. 478, 485; Rosenberger zf. Grand 
Trunk R. Co., 8 Ont. App. (Can.) 482; s.c., 
15 Am. & Eng. R. R. Cas. 448, and note; 
Clark Zf. Missouri Pac. R. Co., ii Pac. 
Rep.; Bell zf, Hannibal, etc., R. Co., 72 
Mo. 50 ; s. c., 4 Am, ^ Eng. R. R. Cas, 
580; Hodges Zf. St Louis, ctc^ R. Co., 71 
Mo. w; s, c., 2 Am, Eng. R. R. Cas, 
190; East Tenn., etc, R. Co. v. Feathers, 
10 Lea (Tenn.), 103; s, c., 15 Am. & Eng. 
R. R. Cas. 446; St. Louis, etc, R. Co.t^. 
Payne, 29 Kan. 166; s, c, 15 Am. Sc Eng. 
R. R. Cas. 632, and note; Iiarty *?, CenL 
R. Co., etc, 4^ N. Y, 468 ; Cordell N. Y. 
Cent. R. Co., 64 N. Y. 535; Byrne v. N. Y 
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have a right to rely upon their being given. ^ The true rule is, 
to look to the terms of the particular statute, and hold the rail- 
road company liable for injuries caused by a failure to give signals 
on which the person injured had a right, in the exercise of ordi- 
nary care, to rely.^ 

(d) Evidence as to Signals, — Positive evidence that the statu- 
tory signals were given outweighs negative evidence that they 
were not heard by other witnesses ; but where the evidence is, 
that a witness who did not hear the signals was listening for 
them, and would have heard them had they been given, the evi- 
dence is in its nature positive, and entitled to the same weight as* 
the evidence that the signals were given.® 

19. Gates at Crossings. — Unless required by statute, a railroad 
company does not have to maintain gates at all highway or street 
crossings along its lines ; ^ and the laws requiring railroad com- 
panies to fence their lines cannot be construed so as to compel 
them to fence up public crossings, and put gates thereat.® But, 
upon principles analogous to many already stated,, it may be a 
question for the jury upon all the tacts, whether it was not negli- 
gent for the railroad company not to have a gate at a particular 
crossing.® And where gates are placed at a crossing, either in 
obedience to a statute, or by the railroad company of its own 
motion, it is an implied invitation to travellers to cross when they 
find the gates open ; ^ and to leave the gates open when a train is. 

Cent R. Co., 94 N. Y. 12; O’Donnell v, witnesses, who did not hear the signals^ 
Providence, etc., R. Co., 6 R. 1.211; Ala- were paying attention to see if the sig- 
bama, etc,, R. Co. v. Hawk, 72 Ala. XI2; nals were given, and could have heard theni 
Patterson’s Ry. Ac. Law, 160, § 160. if they had been, the doctrine just stated is 

1 . Ransom v. Chicago, etc., R. Co., 62 not applicable, and the question of the 
Wis. 178; s. c., 19 Am. & Eng. R. R. Cas. relative weight of the evidence is for the 
16, and note; S.C., 51 Am. Rep. 718; Wake- jury. Bunting v. Cent. Pac. R. Co., 
field V, Connecticut, etc., R, Co., 37 Vt. 330; Nev. 277 ; s. c., 6 Am. & Eng. R. R. Cas. 
s. c., 86 Am. Dec. 711 ; Cosgrove v, N. Y. 282; Louisville, etc., R. Co, v. Shires, loS* 
Cent. R. Co., 87 N. Y. 88; s. c,, 6 Am. 8c III. 617; s. c., 19 Am. & Eng. R. R. Cas* 
Eng. R. R. Cas. 35; Voak v. N. Y. Cent. 387; Urbauck v, Chicago, etc., R. Co., 47 
R, Co., 75 N. Y. 320; Western, etc., R. Wis. 59; Berg v, Chicago, etc., R. Co., 50 
Co. V. Jones, 65 Ga. 631 ; s. c., 8 Am. & Wis. 419; s, c., 2 Am. & Eng. R. R. Cas. 
Eng. R. R. Cas. 267. 70 ; Chicago, etc., R. Co. v. Dickson, 8S 

2* Patterson’s Ry. Ac. Law, i6r, § 162. Ill, 431 ; Dublin, etc., R, Co. v, Slattery, 
3. Positive outweighs negative evidence L. R* 3 App. Cas. 1x55; Voak v, North- 
as to the giving and non-giving of signals, era Cent* R. Co,, 75 N. Y. 320; Ren wick 
— Bohan 2/. Milwaukee, etc,, R. Co., 61 Wis. v. Hew York Cent. R. Co., 36 N, V* 
391 ; s, c., 19 Am. & Eng. R. R. Cas, 276; 132. 

Chicago, etc., R. Co. v, Robinson, 106 111. 4. Stubley v, London, etc., R. Co., L. R* 

142; s. c., 13 Am. & Eng, R. R. Cas, 620 ; lEx. 13, 

19 Am. & Eng. R. R. Cas, 396 j Sutherland 5. Indiana, etc., R. Co. v. Leak, 89 Ind* 
V. N. Y., etc., R* Co., 9 Jones & S. 17 ; 596; s. c., 13 Am, 8c Eng. R. R. Cas. 52! ? 
Chapman v, N. Y., etc., K. Co., 14 Hun Longv. Cent. la. R. Co. (Iowa, 1884), 19 
(H, Y.), 484; Culhane v. New York, etc., Am. & Eng. R. R.Cas. 541, and note. 

R. Co., H. y* 133; McGrath v. New 6* Eaton v, Fitchburg R. Co., 129 Mass* 
York, etc, R. Co,, 63 N. Y. ^22; Telfer v, 364 ; s. c., 2 Am. 8c Eng. R. R, Cas. 183. 
Northern R. Co., 30 N. T. L. iSS ; Savannah, 7* Stapley v, London, etc., R. Co., L. R*. 

€tc.,R.Co,v.Shearer,5S Ala. 67 2; Chicago, i Exch. 3i ; Wanless v. Northeastern R* 
etc., R. Co. m Still, 19 HI, 499; s, c, 71 Co., L. R. 6Q* B. 481 ; Sharp v. Glushing^ 
Am. Dec. iind, and note; Ellis v. Gt. West 96 N. Y, 676 ; s* c., 19 Am. « Eng. R. Ic 
R, Co., L. K. 9 C. P. 55X,— but where the Cas. 372. 
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nearly approaching the crossing, is evidence of negligence on the 
part of the company,^ and in such cases the questions of negli- 
gence and contributory negligence are for the jiiry.^ But travel- 
lers, in approaching crossings where there are gates, must use 
ordinary care to avoid injury, and should not depend wholly on 
the gates or gatemen to save them from injury.^ It is the duty 
of gatemen to close the gates when signalled to do so, or when a 
train is approaching ; and travellers, who, seeing the gates iu 
motion, then attempt to cross before they can be closed, cannot 
maintain an action for injuries on the crossing.** 

20. Flagmen at Crossings. — As a general rule, in the absence of 
statutory requirements, a railroad company is not bound to keep a 
flagman at the points where its road intersects public highways.® 
But where special dangers exist, it may be negligence not to do so, 
even though no statute requires it.^ And the question whether 
ordinary care requires the keeping of a flagman at a crossing that 
is especially hazardous, is one of fact for a jury.'^ Although it has 
been held, in some cases, that the duty of a railroad company to 
provide a flagman was one of law for the court rather than of fact 
for the jury;® but these cases are generally self-contradictory in 
holding, also, that evidence of the omission to keep a flagman is 
admissible upon the question of due care, as a part of the res 

1 . Northeastern R. Co. v, Wanless, L. 364; s. c., 2 Am, & Eng. R. R. Cas. 1S3,' 

R. 7 Eng. & I. App. 12; s. c., 9 Moak’s Kansas Pacific R. Co. r. Richardson, 25 
Eng, Rep. i ; Sharp r. Glushing, 96 N. Y. Kan. 591 ; s. c , 6 Am, & Eng. R. R. Ca-. 
676; s. c., 19 Am. & Eng, R. R. Cas. 96; Kinney Ciocker, 18 Wis. 74; Welsch 
372. V, Hannibal, etc., R. Co., 72 Mo, 451 ; s. c., 

2 . Bilbee v. London, etc., R. Co., 18 6 Am. & Eng. R. R. Cas. 75 ; 37 Am- Rep, 

Com. B. (N. S.) 584; s. c., 114 E. C. L. 440; Cliff Midland R. Co. L,, R. 5 Q. 
583; Sharp V, Glushing, 96 N. Y. 676; B. 258; Illinois, etc., R. Co, Ebert, 74 
s. c., 19 Am. & Eng. R. R. Cas. 372. III. 359 ; Haas v. Grand Rapids, etc., R. Co., 

3 . Lunt V. London, etc., R. Co., L. R. i 47 Mich. 401 ; s. c., 8 Am. & Eng. R. R, 

Q. B. 377 ; Philadelphia, etc., R. Co. v. Cas. 268. 

Boyer, 97 Pa. St. 91 ; s. c., 2 Am. & Eng. 7 . Eaton®'. Fitchburg R. Co., 129 Mass. 

R. R, Cas. 172. 364; s. c., 2 Am. & Eng. R. R. Cas. 183; 

4 . Peck V, New York, etc., R. Co., 50 Bailey New Haven, etc., R. Co., 107 

Conn. 379 ; s. c., 14 Am. & Eng. R. R. Cas. Mass. 496 ; Pennsylvania R, Co. tf. Killips, 
633, 88 Pa. St. 40 Pennsylvania R. Co. 

6. Beisiegel v, N. Y. Cent, etc., R. Co., Matthews, 36 N. J. L. 531 ; Kansas Pacific 
40 N. Y. 9 ; Ernst v. Hudson River R. Co., R. Co. v. Richardson, 25 Kan. 391 ; s. c., 6 

f N. Y. 6r ; Culhane N. Y. Cent., etc., Am. & Eng. R. R. Cas. 96 ; Kmsev Zf. 

Co., 60 N. y. 133; Weber v. N. Y. Crocker, 18 Wis. 74; Welsch HannibaL 
Cent., etc., R. Co., 58 N, Y. 459; Com- etc., R. Co., 72 Mo. 451; s. c., 6 Am, & 
monwealth v. Boston, etc., R. Co., loi Eng, R. R, Cas. 75; 37 Am. Rep. 440; 
Mass, 20 £ ; Shaw v, Boston, etc., R. Co., 8 Hart Chicago, etc., R. Co., 5^ 
Gray{Mass.), 45; Bailey®'. New Haven, etc*, s. c., 41 Am. Rep. 93; Pittsburgh, etc.^ 
R. Co., 107 Mass. 490; Maryland, etc., R. R. Co. v. Yundt, 78 Ind. 373; s. c., 41 
Co-v. Newbern (Md. 1884), 19 Am. & Eng. Am. Rep. 580; 2 Wood’s Ry. Law, 1313, 
R. R. Cas. 261 ; Cliff v. Midland R. Co,, 13 £4. 

L. R. 5 Q. B. 258; Welsch Hannibal, 3 . Houghkirk v, Delaware, etc., Co., 92 
etc., R. C^o,, 72 Mo. 4SC ; s. c., 6 Am. & N. Y. 219; s. c., 44 Am. R^. 370; Grip- 
Eng. R. R. Cas. 75; 37 Am. Rep. 440, and pen v. N. Y. Cent., etc., R. Co., 40 N. Y, 
note; Pennsylvania R. Co. v, Matthews, 36 41 ; McGrath w, N. Y. Cent, etc., R. Co., 
N. J. L. 531 ; Haas v* Grand Rapids, etc., 63 N. Y. 528 ; Dyer v. Erie R. Co*, 71 
R. Co., 47 Mich. 401 ; s. c., 8 Am. & Eng. N, Y. 228 ; Weber w. N. Y. Cent., etc., K. 
R, R. Cas. 268. Co., 58 N. Y. 451 ; State w. Philadelphia, 

6. Eaton v. Fitchburg R. Co., X29 Mass, etc., K. Co., 47 Md. 76. 

4 C. of L.- 59 920 
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gcsue. Where it is the statutory duty of railroad commissioners 
to determine the necessity for a flagman at any given crossing, 
it has been held that a failure to have a flagman at a crossing 
where no order had been made by the commissioners, requiring 
■one, could not be considered as evidence of negligence.* But 

this is seemingly in conflict with fundamental principles already 
-stated. » r r j 

Where an ordinance or statute requires a flagman at a crossing, 
it is not conclusive upon the question of the company’s negligence, 
that none was kept ; * and, before the 'liability of the company is 
established, it must appear that the failure to obey the law was 
the proximate cause of an injury.® 

Where a railroad company does keep a flagman at a crossing, 
although not required to do so by law, so long and continuously 
as to make his presence at the crossing customary, then travellers 
have a right to count upon his presence and care.® And it is 
evidence of negligence upon the part of the railway company if 
he be temporarily absent or permanently removed without notice 
to the public ; ’ and in such cases his negligence is the negli- 

I. *^And those cases which hold that show that defendant had used ordinary 
the question as to the necessity of main- care. 

taining a flagman, etc., at a particular cross- 3 . For example, as we have seen in sev- 
ing, U not for the ]ury, really nullify the eral instances, the mere compliance with 
rule by holding that, while the jury may statutory requirements may not be the per- 
not determine whether or not there is such fonnance of the entire duty of the railroad 
a necessity, yet they may consider the cir- company. It may be the duty of the com- 
cumstance that such precautions are not pany, before it will be in the exercise of 
taken as a part of the res and bear- ordinary care, to do much more than is re- 
ing upon the question of the company’s quired by positive enactment. Such ques- 
caro or negligence in the management of tiqns are for a jury. ^ The railroad com- 
its trains, which is a direct repudiation of missioners may not have required a flagman 
the rule itself, and involves the court in an at crossings where not to have one would 
absurd position.” 2 Wood\s Ry. Law, be extremely careless on the part of the 
1314. See, as subject to Mr. Wood’s per- railroad company, 
tment criticism, the following cases; vw., 4 . Penn^lvania Co. Ilensil, 70 Ind. 
Houghkirk v. Delaware, etc., K. Co., 93 569; s. c., o Am. Sc Eng. R. R. Cas. 79; 36 
N. y. 31 ; S.C., 44 Am. Rep. 370 j Dyer v. Am. Rep. 188. 

Erie R. Co., 71 N. y. 328; Caseys?. N, Y. 6* Pennsylvania Co. v. Hensil, 70 Ind. 
Cent R. Co., 78 N. Y. 518; Ernst v. 569; s, c.,6 Am. Sc Eng. R. R, Cas. 79; 36 
Hudson River R. Co., 39 N. Y. 61, and. Am. Rep. 188; Cordell v. N. Y. Cent., etc., 
generally speaking, the cases cited in the R. Co., 70 N. Y. 1 19 ; Briggs N. Y. Cent, 
Ust preceding note. etc., R. Co., 72 N. Y. 26 j Chicago, etc., R. 

Battishill r/. Huitu)hrey (Mich. 1887), Co. zk Notzki, 66 111 . 455; Fletcher t/, 
29 Am, & Eng, R, R. Cas. 411. Atlantic, etc., R, Co., 64 Mo. 484; see 

The soundness of the doctrine laid down Johnson r^, St. Paul, etc., R. Co. (Minn, 
in this case upon this point may well be 1883), *5 ^ 4^7* 

questioned. The true principle is, that 6. Ernst v. Hudson River R. Co,, 39 N.Y. 
neither legislature nor railroad commis- 61 ; Warner «/. N. Y. Cent, etc,, R. Co., 45 
sioners can arbitrarily determine what is a Barb. (N. Y.) 299; Dolan p. Delaware, etc., 
failure to use ordinary care. The ques- Co., 71 N. Y. 285; Pittsburgh, etc., R. Co. 
tion is one of fact for a Jury; and in the Yundt, 78 Ind. 373; s.c., 3 Am. & Eng. 
Hattishiil case, plaintiff should have been R. R. Cas. 303; 41 Am. Rep. $80; St. 
allowed to show that there was no flagman, Louis, etc., R. Co. v. Dunn, 78 III. 197. See 
as bearing on the question of defendant’s McGrath p. N. Y. Cent., etc, R. Co., 59 
negligence; while defendant would have N.Y. 4^5 s* <2., 17 Am. Rep. 359, and note; 
been fairly entitled to show that no order s. c., second appeal, 63 N. Y. 322; Ca^y^ 
had been made by the railroad commis- o. N. Y* Cent,, etc., R. Co., 78 H. Y. 518. 
sinners requiring a flagman, as tending to 7 . Pittsburgh, etc., R. Co. p* Yundt, 7» 
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and on whose signal the engineer may depend to avert danger to 
persons on the crossing behind the train.^ The lookout must 
exercise ordinary care ; and if the employees of a railroad com- 
pany, whose duty it is to watch the track, fail to discover the peril 
of persons at a crossing, when reasonable attention would have 
enabled them to do so in time to have prevented the infliction of 
injury, the company is liable.® So when they pay no attention to 
the track ahead of them, or their duty to give signals, but leave 
such duties to a boy, who is riding and ringing the bell for amuse- 
ment, the company is chargeable with negligence.® It is the duty 
of both engineer and fireman to keep a lookout ahead of their 
locomotive ; and when one can see, and the other cannot, it is the 
duty of the one who can see to be vigilant in looking ahead.'* But 
some of these doctrines have been laid down in cases construing 
particular statutory provisions which require the keeping of a 
lookout ahead, and impose an absolute liability upon the company 
for injuries occurring when the lookout has not been kept, even 
though the proximate connection between the violation of the 
statute and the subsequent injury is not shown.® 

22. Speed of Trains at Crossings. — It is now well settled that no 
rate of speed in crossing a highway with a railway train is negli- 
gence per sc at common law.® Nor is it negligence, as a matter of 
law, not to slacken the speed of a train when approaching an ordi- 
nary highway crossing.*^ Yet the speed at which a train is run 
over a crossing may be so great as to be negligent under the cir- 
cumstances, as a matter of fact,® and this is a question for the 


1, Robinson v. Western Pac. R. Co., 48 
Cal. 409. 

8. East Tennessee, etc., R. Co. v. White, 
5 Lea (Tenn.), 540; s. c., S Am. & Eng. 
R. R. Cas. 65} Morrissey zh Wiggan’s Ferry 
Co., 47 Mo. 521 ; s. c., Thompson’s Carrieis 
of Pass. 243; Tuff V, Warman, 2 C. B. 
fN. S.) 740; 5 C. B. (N. S.) 573; Radley 
London, etc., K. Co., L. R. i App. Cas. 754; 
a. c., 2 Thompson on Neg. i io8 ; Isbell v. 
New York, etc., R. Co., 27 Conn. 393; s. c., 
71 Am. Dec. 78} Baltimore, etc., R. Co. v, 
Kean (Md.), 28 Am. & Eng. R. R. Cas. 580 ; 
ante, pp. 27-29, tit. “Contributory Negli 
gence,*’ § 12. 

8. Chicago, etc., R. Co. v, Ryan, 70 III. 
211. 

4 . Nashville, etc,, R. Co. v, Nowlin, i 
Lea (Tenn.), 523* 

5 . Code of Tenn. 1884, §§ 1298-1300; 
Railroad Co. v. Walker, ir Heisk. (Tenn.) 
383, 383; Nashville, etc., R. Co. v. 
Thomas, 5 Heisk. (Tenn.) 262 ; Collins v. 
East Term,, etc., R. Co., 9 Heisk. (Tenn.) 
84X ; East Tenn., etc., R. Go. 7/, White, 5 
Le!a (Term.), 540; s. c., 8 Am. & Eng. R. R. 
Cas. 65. 

6. Reading, etc.* R. Co. v, Ritchie, 102 
Pa. St 425; s. c., 19 Am. & Eng, R. R. Cas. 


267, and note ; Powell v. Mo. Pac. R. Co., 
76 Mo, 80; s. c., 8 Am. & Eng. R. R. Cas. 
467 ; Goodwin v, Chicago, etc., R. Co., 75, 
Mo. 73; s. c., II Am. & Eng. R. R. Cas* 
460; Wallace v. St. Louis, etc,, R. Co., 74 
Mo. 594 ; Artz z/. Chicago, etc., R. Co., 44 
la. 2B4; Burlington, etc., R. Co. v. Wendt, 
12 Neb. 76; Chicago, etc., R, Co. v. Lee, 
68 III. 576 ; Chicago, etc., R. Co. v, Har- 
wood, 80 111 . 88 ; Cohen v. Eureka, etc., R. 
Co., 14 Nev. 376 ; Grand Rapids, etc., R. 
Co. V, Huntley, 38 Mich. 537 ; Grows v, 
Maine, etc., R. Co., 67 Me. 100 ; Bemis v, 
Connecticut, etc., R. Co., 42 Vt. 375 ; Zeigler 
V, Northeastern R. Co., 5 So, Car. 222; 
7 So. Car. 402 ; Telfer i/. Northern, etc., 
R. Co., 30 N. J. L. 188; Terre Haute, etc., 
R. Co. V, Clark, 73 Ind, 168; s. c., 6 Am. 
& Eng. R. R. Cas. 84; Warner N. Y. 
Cent. R. Co, 44 N. Y. 465 ; Commonwealth 
w. Fitchburg R. Co., 126 Mass. 472. 

7 . Zeigler v. Northeastern R. Co., 5 T >. 
Cai 222 ; 7 So. Car. 402 ; Telfer v. Northern 
R. Co., 30 N, J. L. 188 ; Cohen v. Eureka, 
etc., R. Co., 14 Nev. ^6; Chicago, etc,, 
R, Co. Robinson, 9 iBradw. ( 111 . App.) 
89 ' 

8 . Salter v, Utica, ecc., R. Co., $8 N. Y. 
42; s. c., 8 Am. & Eng. R. R. Cas. 437 j 
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jury on the facts of each case;^ but there must be facts and cir- 
cumstances, apart from the rate of speed itself, tending to show 
that it was careless to run at the rate of speed complained of, or a 
finding of negligence will not be warranted.^ Yet it may be the 
legal duty of a railway company in approaching a crossing to have 
its train under such control that it can be stopped in time to avoid 
injuring those who, in the exercise of ordinary care, have gone 
upon the crossing.® Although it cannot be said, as a matter of 
law, that trains must be run at such speed at night that they can 
be stopped within the distance in which objects can be seen ahead 
by the light of the headlight on the other hand, it may be neg- 
ligent for a train to approach a dangerous crossing at a rate of 
speed as great as permitted by statute,® and no law or ordinance 
permitting a given rate of speed will justify such speed if negli- 
gent in view of the surrounding circumstances.® It is clearly 
negligent to cross a public highway with a train at any great 
speed without giving sufficient warnings of the approach of the 

Wilds V. Hudson River R. Co., 29 N. Y. Eng. R. R. Cas- 267 ; Pierce on Railroads, 
315; Massoth 7 '. Delaware, etc., Co., 64 354. 

N. Y. 531? Indianapolis, etc., R. Co., v. 3 . “The speed of a train at a crossing 
McLin, 82 Ind. 435 ; s. c., 8 Am. & Eng. should not be so great as to render unavail- 
R, R. Cas. 237 ; Pittsburgh, etc., R. Co. v, in^ the warning of its whistle or bell; and 
Martin, 82 Ind. 476; s. c., 8 Am. 8 c Eng. this caution is especially applicable when 
R. R. Cas. 253; Frick St. Louis, etc., R. their sound is obstructed by winds and 
Co., 75 Mo. 595; s. c., 8 Am. 8 c Eng. R. R. other noises, and when intervening objects* 
Cas. 280; Artz z/. Chicago, etc., R. Co., 44 prevent those who are approaching the 
la. 284; Indianapolis, etc., R. Co. v, railroad from seeing a coming train. In 
Stables, 62 III 313; Chicago, etc., R. Co. such cases, if an unslackened speed is de- 
V, Payne, 59 III 534; Rockford, etc., R. sirable, watchmen should be stationed at 
Co. 2^," Hillmer, 72 III. 235; Shaber z\ St. the crossing.^' Continental Imp. Co. 
Paul, etc., R. Co., 28 Minn. 103; s. c., 2 Stead, 95 U. S. t6i, 164; Pennsylvania R. 
Am. 8 c Eng. R. R. Cas. 185. Co. v. Ackerman, 74 Pa. St. 265; Pcnnsyl- 

1 . Marcott V. Marquette, etc., R. Co., 47 vania R- Co. v. Lewis, 79 Pa. St 33; 
Mich. I ; s. c, 4 Am. & Eng. R. R. Cas. Philadelphia, etc., R. Co.?/. Long, 75 Pa. St 
548; Frick V, St Louis, etc., R. Co., 75 257 ; Philadelphia, etc., R. Co. Hagan, 47 
Mo. 595 ; s. c , 8 Am. & Eng. R. R. Ca-*- Pa. St 244; s. c., 86 Am. Dec. 541 ; Quimby 
280; Meyer v, M, P, R. Co., 2 Neb. 319; 7 k Vermont Cent. R. Co., 23 Vt 387; State 
Langhoff v, Milwaukee, etc., R. Co., 19 r».Baltimore,etc.,R. Co., 24Md,84j Wilson 
Wis 489; Louisville, etc., R. Co. v, Goetz, Cunningham, 3 Cal 241 ; South 8 c N. 
79 Ky. 442; s. c, 14 Am. & Eng. R. R. Ala. R. Co. v, Thompson, 62 Ala. 494; 
Cas. 627; Klanowski v. Grand Trunk R. Wilds zu Hudson River R. Co., 29 N. Y. 
Co. (Mich. 1885), 21 Am. & Eng. R. R. 315; Warner New York, etc., R. Co., 44 
Cas, 648; Salter Utica, etc., R. Co, 88 N. Y. 465; Black Burlington, etc,, K. 
N. Y. 42; s. c., 8 Am, & Eng R. R. Cas, Co., 38 la. 515; Nehrbas t/. Cent. Pac. R. 
437 ; Massoth Delaware, etc , Co., 64 Co., 62 Cal. 320 ; s. c., 14 Am. 8 c Eng. R. R. 
N. Y, 531 ; Wilds v. Hudson River R. Co-, Cas. 670 ; Pierce on Railroads, 355. 

29 N. Y. 3r5; Terre Haute, etc., R. Co. v* 4 , Patterson^s Ry. Ac. Law, 158, § 157 ; 
Clark, 73 Ind. 16S; s. c., 6 Am. Sc Eng. Louisville, etc., R. Co. n Milam, 10 Lea 
R. R. Cas. 84; Pittsburgh, etc., R, Co. v, (Tenn.), 223; s. c, 13 Am. & Eng. R. R. 
Martin, 82 Ind. 476; s. c., 8 Am. & Eng. Cas. 507. But see Railroad Co. v. Lyon, 7 
R. R. Cas. 253. Reporter, 556. 

3 . This follows from the doctrine that 5 . Shaber v, St. Paul, etc., R* Co., 28 
no rate of speed is negligence se, Minn. 103 ; s. c., 2 Am. 8 c Eng. R. R« Cas. 
“ While there may be circumstances which 185. 

require a diminished speed, it is only the 6» Frick v. St. Louis, etc., R. Co,, 75 Mo. 
force of those circumstances which creates 595 1 s. c., 8 Am. 8 c Eng. R. R* Cas. ; 
such a duty.” Reading, etc,, R. Co. 7 *. Shaber St. Paul., etc., R. Co., 28 Minn. 
Ritchie, 102 Pa. St. 425; s. c., 19 Am. 8c 103; s. c., 2 Am. 8 c Eng. R. R- Cas. 1S5. 
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Speed in Violation of Llw. 


train ; ^ but it is not necessary to slacken the speed of a train, which 
has given such warning, because the engineer sees a team approach- 
ing the crossing in the open country.* And even though the 
speed be negligent under the circumstances, it affords no excuse 
for contributory negligence.® In determining whether the speed 
of a train at a particular time was dangerous, evidence of the speed 
of other trains, practised with the tacit acquiescence of the com- 
munity, is not admissible.'*' But the rule would seem to be differ- 
ent when it is shown that the speed of the particular train was 
equal in velocity to that usually practised.® And it seems that 
evidence of the speed of a train when at some distance from the 
place of a subsequent accident may be considered in determining 
whether the speed at the place of the accident was dangerous.^ 
And so the distance run by the train after striking a person, and 
before it could be stopped, may be shown as bearing upon the 
question of negligence.'^ 

{a) Speed in Violation of Positive Law, — A railroad company 
is liable for injuries caused by running its trains at a speed greater 
than allowed by statute.® But it is not liable in such cases if 
there was contributory negligence as the violation of the statute; 
being only negligent, contributory negligence is a defence.® The 
fact that a train was running at a greater rate of speed than per- 
mitted by law, is evidence of negligence ; but it is no proof of 
proximate negligence, nor is it negligence per se as a matter 
of law.^* The question is for the jury.'® Statutory requirements 


1 . Continental Imp. Co. v. Stead, 95 U. 
S. i 6 i ; Louisville, etc., R. Co. v. Com- 
monwealth, 14 Am. & Eng. R. R. Cas. 613; 
Massoth V, Delaware, etc., Co., 64 N. Y. 

524- 

2 . Chicago, etc., R. Co. v. Robinson, 9 
Bradw. (III. App.) 89; Teller v. Northern 
R. Co., 30 N. J. L. 188. But of course 
where a wagon is on the track, and in dan- 
ger, the rule is otherwise, Chicago, etc., 
R. Co. V, Hogarth, 38 111 . 370 ; Bunting v. 
Cent. Pac. R. Co,, 16 Nev. 277. 

8* Bell V. Hannibal, etc,, R. Co., 72 Mo. 
50; s. c„ 4 Am. & Eng. R. R. Cas. 580; 
(iorton V. Erie R. Co., 45 N. Y, 664; 
Pierce on Railroads, 343. 

4 . Cleveland, etc., R. Co. v, Newell, 75 
Ind. 542; s. c., 8 Am. & Eng. R. R. Cas. 

Shaber v, St. Paul, etc., R. Co., 28 
Minn. 103 ; s. c., 2 Am. & Eng. R. R. Cas. 
185. 

6. Louisville, etc., R. Co. v, Jones, 108 
Ind. 55t ; s. c,, 28 Am. & Eng. R. R. Cas. 
170. 

7 * Pennsylvania Co. v, Conlan, loi III. 
93 * 

8 . Pierce on Railroads, 354; Haas v, 
Chicago, etc., R. Co,, 41 Wis. 44; Correll 
ju, Burlington, etc., R. Co», 38 la. 120 ; St. 


Louis, etc., R. Co. v. Mathias, 50 Ind. 6$ , 
Chicago, etc., R. Co. v, Becker, 84 111 . 
483; Baltimore, etc., R. Co. McDonald, 
43 Md. 534; Liddy v, St. Louis, etc., R. 
Co., 40 Mo. 506. 

9 . Illinois, etc., R. Co. v. Hetherington, 
83 111 . 510; Railroad Co. v, Houston, 95 
U. S. 397 *, Schofield v, Chicago, etc., R. 
Co., 1 14 U. S. 618. 

10 . Faber v. St. Paul, etc., R. Co., 29 
Minn. 465 ; s. c., 8 Am. & Eng. R, R. Cas. 
277 > Howard v, St. Paul, etc., R. Co., 32 
Minn. 214; s. c., 19 Am. & Eng. R. R. 
Cas. 283; Meek 7'. Penna. Co., 38 Ohio St. 
632; .s. c., 13 Am. & Eng. R. R. Cas. 643; 
Western, etc., R. Co. v. King, 70 Ga. 261 ; 
s. c., 19 Am. & Eng. R. R. Cas. 255, 

11 . Kelley Hannibal, etc., R. Co., 75 
Mo. 138; s. c., 13 Am, & Eng. R, R. Cas. 
638. 

12 . Meek v, Penna. Co., 38 Ohio St. 632; 
s. c,, 13 Am. & Eng. R. R. Cas. 643 j Han- 
lon V. So, Boston H. R. Co., 129 Mass. 
310; s. c., 2 Am, & Eng. R, R, Cas, 18; 
Western, etc., R. Co. v. King, 70 Ga. 261 ; 
s. c., 19 Anu & Eng. R. R. Cas. 255; How- 
ard St. Paul, etc., R. Co„ 32 Minn, 214; 
s, c., 10 Am. ^ Eng. R. R, Cas. 283. 

18 , Western, etc., R. Co.z/ King, 70 Ga. 
261 ; s, c„ tg Am. & Eng. R. R, Cas, ags; 
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relating to speed, .signals, etc., in cities and other places, are 
passed to preserve life, and a strict observance of such statutes 
is required by the courts.* See also for principles governing in 
the case of violation of statutory requirements, the preceding 
paragraphs of this article treating of statutory signals, sign- 
boards, etc. 

23. Appliances, etc., for Control of Train. — It is the duty of a 
railroad company to properly and adequately equip its trains 
and engines with brakes and appliances to control and arrest 
the progress of a train ; also to furnish a sufficient number 
of competent employees to control and operate the train with 
care.^ 

(a) Lights on Cars and Engines, — A railroad company, mov- 
ing cars and engines after dark at a crossing, is bound to take 
means to notify the public of the approach of its cars, and must 
use ordinary care to adopt precautions that will avoid acci- 
dents.^ It is its duty to provide headlights,'* but it is not liable 
because they are temporarily obscured by causes beyond its con- 
trol.® 

24. Pushing, Backing, and Switching Cars over Crossings. — It is 
not negligent to push, back, or switch cars over a crossing, 
even though the cars be kicked,” or a flying-switch ” be made, 
if precautions to prevent injury to travellers on the highway 
are taken that are proportioned to the special danger of the 
mode adopted.® The question is, as we have seen in many 
similar instances, one of fact for the jury.’’^ But a railroad com- 
pany is required to take extraordinary care to prevent accident 
when it undertakes to back a train or engine at a highway cross- 
ing.® 

Howard v, St. Paul, etc., R. Co., 32 Minn. 5 . Louisville, etc., K. Co. v, Melton, 2 
214 ; s. c., 19 Am. & Eng. R. R. Cas. Lea (Tenn.), 262. 

283. 6. Bohan v, Milwaukee, etc., R. Co., 5S 

1 , Haas 2'. Chicago, etc., R. Co., 41 Wis. Wis. 305 s. c., 15 Am. & Eng. R. R. Cas. 

44. See Vicksburg, etc., R. Co. v. Me- 374 ; s. c,, 61 wis. 391 ; 19 Am. & Eng. 
Gowan, 62 Miss. 682, for a decision liear- R. R. Cas. 276; Hogan v, Chicago, etc., K. 
ing on the violation of a municipal ordi- Co., 59 Wis. 139; s. c,, 15 Am- & Eng. 
nance regulating the speed of trains. R. R. Cas. 439. 

2 . O’Mara v, Hudson River R. Co., 38 7 . Howard v, St. Paul, etc., R. Co., 32 

N. y, 445 ; St. Louis, etc., R. Co. v, Ma- Minn. 214; s. c, 19 Am. Eng, R. R. 
thias, 50 Ind. 6$; Frick St. Louis, etc., Cas. 283, and note; Ferguson v, Wiscon- 
R, Co., 75 Mo. 595 ; s. c., 8 Am. & Eng. sin, etc., R. Co,, 63 Wis. 145; s. c., 19 Am. 
R. R. Cas. 280 ; Toledo, etc., R. Co. v, & Eng. R. R. Cas. 285. 

Maginnis, 71 III 346; Kansas Pac. R. Co. 8. Hutchinson 7*. St. Paul, etc., R. Co, 

Pointer, 14 Kan. 37, 9 Kan. 620; Kay v. 32 Minn. 398; s. c., 19 Am. & Eng. R, R. 
Pennsylvania R. Co., 65 Pa. St. 269; Cas. 280, and note ; Maginnis v. Kew 
Chicago, etc., R. Co. Garvey, 58 III 83. York Cent., etc., R. Co., $2 N. Y. 215; 

8. Peoria, etc., R. Co, v, Cla;^rg, 107 Kissinger w. New York, etc., R. Co., 56 
III 644; s. c., 15 Am. ^ Eng. K. R. Cas. N. Y. 538; South, etc., R. Co. Shearer^ 
356. ^ Ala. 672 ; Johnson v, St. Paul, etc., R. 

4 . Nashville, etc., R. Co. Smith, 6 Co., 31 Minn. 283; s. c., 15 Am. & Eng. 
Heisk. (Tenn.) 174; Smedis v, Brooklyn, R. R. Cas. 467 ; Levoy Midland R. Co*, 
etc., R. Co., ^ N. Y. 13; s. c., 8 Am. & 3 Rep. 623; s,c., 15 Am.&Ei^.R^R. 
Eng. R. R. Cas. 4451 Cheney v* K. Y- Cas. 478^ 

Cent R, Co., *6 Hun (N. V.), 415. It is negligence to run a train backward 
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(a) Flying-Switches^^ and Kicking-Cars.'^ — Where cars are 
“ kicked *’ or sent on a flying-switch ” over a crossing, the great- 
est care must be exercised to prevent injury to persons on the 
highway.^ Where a “flying-switch” is made over a crossing 
without notice, warning, or flagman to protect the public, it is 
negligence as a matter of law if injury follows.^ 

over a crossing in a populous city without and without having control of them, or 
warning or lookout at the back, and with giving warning of their approach, is neg- 
defective appliances for stopping the train, ligent. Chicago, etc., R. Co. v, Garvey, 
Kansas Pac. R. Co. v. Pointer, 14 Kan. 37 ; 5? 111 . 83, 

Kan^ Pac. R. Co. v. Ward, 4 Col. 30- It is not negligent for a person to start 

The company is bound to sound suit- across the track behind a train standing 
able signals and give other warnings of still, at or near a crossing ; and he has a 
danger when pushing or backing cars over right to presume that the train will not be 
crossings. Bailey v. New Haven, etc., R. started back without signal or lookout. 
Co,, 107 Mass. 496; Robinson v. Western Robinson v, 'Western, etc., R. Co., 48 Cal, 
Pac. R. Co., 48 Cal. 409; Kennedy tK 409; McWilliams I). C. M. Co., 31 Mich. 
North Mo. R. Co., 36 Mo. 351; McWil- 274; Solen v. Virginia, etc., R. Co., 13 
liams V, Detroit, etc., R. Co., 31 Mich. Nev. 106. 

247; Hathaway z/. Toledo, etc., R. Co., 46 1 . Kay z/, Pennsylvania R. Co., 65 Pa. 

Ind. 25. St. 269; Troutman z». Philadelphia, etc., 

The mere sounding of a whistle on an R. Co., ii Weekly Notes of Cases (Pa. 
engine attached to a long train of freight 455) ; Ferguson v. Wisconsin, etc., R. Co., 
cars is not sufficient warning of an inten- 63 Wis. 145; s. c., 19 Am. & Eng. R. R. Cas. 
tion to back the train at the crossing. 285 ; Butler v, Milwaukee, etc., R, Co., 28 
Eaton z». Erie R. Co., 51 N. Y. 544; Me- Wis. 487; Howard z^. St. Paul, etc., R. Co., 
Govern w. N. Y., etc., R. Co., 07 N. Y. 33 Minn. 214; s. c., 19 Am. & Eng. R. R. 
417; Chicago, etc., R. Co. Garvey, 58 Cas. 2S3; Brown z'. New York, etc., R. Co., 
111.85; Illinois, etc., R. Co. v, Ebert, 74 33 N. Y. 600; s. c., 87 Am. Dec. 353; 
III. 399 ; Linfield v. Old Colony R. Co , 10 Sutton v. New York, etc., R. Co., 66 N. 'V. 
Cush. (Mass.) 564. 243; Pennsylvania R. Co. State, 61 Md. 

When a tram standing adjacent to a 108; s. c., 19 Am. & Eng. R, R. Cas. 336; 

crossing was backed suddenly and without Illinois, etc., R. Co. v. Baches, 55 111 , 379; 
warning, injuring a person on the crossing, Chicago, etc., R. Co. v, Degman, 56 III. 
the negligence of the company is clear. 487; Chicago, etc., R. Co. v. Garvey, 58 
Robinson w. Western, etc., R. Co., 48 Cal. III. 83. 

409. 2 . BYench r'. Taunton, etc, R. Co., 1 16 

It is sufficient evidence to support a Mass. 537; Hinkley v. Cape Cod R, Co., 
finding of negligence if it appears that 120 Mass. 257; Brown z/. New York, etc., 
cars were backed over a crossing at night R. Co , 32 N Y. 597 ; Sutton v. New York, 
without light, signal, lookout, or flagman, etc., R. Co., 66 N. 'V. 243 ; Butler v. Mil- 
and at a high rate of si^eed. Bolinger v, waukce, etc., R. Co., 28 Wis. 487 ; Illinois, 
St Paul, etc., R. Co. (Minn. 1887), 39 Am. etc. R. Co.z'. Plammcr, 72 111 . 347 ; Illinois, 
& Eng. R. R. Cas. 408, etc., R. Co. v. Baches, 55 Til. 397 ; Chicago, 

So it is negligence to back cars over etc., R. Co. v. Taylor, 69 111 , 461 ; Phila- 

the crossing of a main street in a village delphia, etc , R. Co. ?/. Troutman, 6 Am. 
without a lookout or flagman. Cooper z'. and Eng. R. R. Cas. 1 17 ; Ferguson v, 
Lake Shore, etc., R. Co. (Mich.), 33 N. W. Wisconsin, etc,, R. Co , 63 Wis. 145 ; s. c.^ 
Kep. 306. 19 Am. & Eng. R. R. Cas. 285. 

where a train backed over a crossing The making of a “ flying-switch neces- 
without signal, and with a brakeman so sarily implies negligence. Illinois, etc,, R. 
placed that he could not see the crossing, Co, v. Hammer, 72 III. 347. 
the question of negligence was for the The mode of making a running or fly- 
jury. Barry v. New York, etc., R. Co., 93 ing switch, and permitting a detacned car 
N. y. 289; s. c., 13 Am, & Eng. R. R. to pass over a crossing, is a fruitful source 
Cas^6i5. of disasters, and in this case it is a fair 

In such a case, sounding the bell does inference from the evidence that the com- 
not relieve the company from liability as pany was guilty of negligence in so doing.’’ 
a matter of law. Barry z/. New York, etc., Grethen v. Chicago, etc., R. Co. (U. S. C. 
R. Co., 92 N. Y. 289; s. c., 13 Am. & Eng, C,), 19 Am. & Eng. R. R. Cas, 342, 

R. R. Cas, 615. Where an engine passed a crossing, and 

To permit freight cars detached from its steam obscured tne track just as a man 
an en^ne to cross a public street at speed, started across behind it, his contributory' 
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K egUgence of Bailroad Company : CR OSSIXGS. 


What Sufficient Evidence of. 


25. Negligence of EaUroad Company : What Sufficient Evidence of. 
— Many illustrations have already been given of what constitutes 
negligence on the part of a railroad company in crossing a high- 
way with its trains, or using it for railway purposes. Some special 
doctrines upon the subject remain to be considered. The injury 
of^ a person by cars or engines at a railway highway-crossing 
raises no presumption that the company has been negligent.-^ 
But where there is some evidence from which a reasonable mind 
could fairly infer that there had been negligence on the part of 
the railroad company, the question becomes one of fact for the 
Jury.^ 

negligence in being struck by a car making train, it was held that there was sufficient 
a flying switch was held for the jury; the evidence of negligence to sustain a verdict, 
evidence of the negligence of the company Guggenheim v. Lake Shore, etc., R. Co. 
being sufficient. Ferguson v, Wisconsin, (Mich.), 22 Am. & Eng. R. R. Cas. 546. 
etc., R. Co., 63 Wis. 145; s. c., 19 Am. & So the company was held liable where a 
Eng. R. R. Cas. 28^. train was opened for a mm to drive across 

Where a person is injured in the street the track, when, just as he got on the track, 
by the unexpected “ kicking ** of a car, the the engine, which was imraediately on one 
question of negligence on both sides is for side of the crossing, blew off steam, and 
the jury. Mahar v. Grand Trunk R. Co., enveloped the horses in a cloud of steam, 
26 Hun (N. Y.), 32. causing them to run away and injure the 

Where an injury was caused by a de- driver. Geveke Grand 'Rapids, etc., R. 
tached and unseen car following a train Co. (Mich. 18S5), 22 Am. & Eng. R. R. Cas. 
which had just passed, the question of 551. 

plaintiff^s contributory negligence in not So, where burning coals were allowed to 
discovering the car switched from the train fall from the firebox of an engine of an 
was left to the jury. French r, Taunton, elevated railway upon the back of a horse 
etc., R. Co., 116 Mass. 537. being lawfully driven under the track, the 

But where the flagman of another com- evidence of negligence was suffident. 
pany was injured by a train making a “ fly- Lowery 2^. Manhattan R. Co., 99 N, Y. 
ing-switch,” it was held on the facts of the 158. 

case that his contributory negligence was Where steam was allowed to escape from 
established. Clark v, Boston, etc., R. Co., an unusual part of an engine which had 
128 Mass, i; s. c., i Am. & Eng. R. R. been posted near a crossing, whereby a 
Cas. 134. horse was frightened and injured, the com- 

So, where persons were struck at a high- pany was chargeable with negligence, 
way crossing by cars making a “flying- Ixmisville, etc., R. Co. z'. Schmidt, 81 Ind. 
switch,” it was held that there could be no 264 ; s. c., 8 Am. & Eng. R. R. Cas. 248. 
recovery, because the persons injured were Where cars obstruct a crossing longer 
not using the highway, but were, and had than permitted by statute, and while so 
been, walking along the track, w'hich they standing, in violation of law, serve to 
were using as a footpath regardless of frighten a horse, and cause a runaway, the 
company*s trains. Grethen t, Chicago, railroad company is liable. Y oung v* De- 
etc., R, Co. (U. S. C. C.), 19 Am. & Eng. troit, etc., R. Co. (Mich. 1SS5), 19 Am, k. 
R. R. Cas. 343, Eng. R. R. Cas. 417. 

1 . Penna. R, Co. Goodman, 62 Pa. St. Where cars were left adjacent to a rail- 

329; Cleaveland, etc., R. Co. v. Crawford, road crossing with nothing to prevent them 
24 Ohio St. 631 ; s. c., 15 Am. Rep. 633; from being set in motion by the wind, and 
ante^ pp. 76, 77, tit, “Contributory Negli- they were set in motion, and injured trav- 
gence.” ellers upon the crossing, the company was 

2 . Thus, where a train approached a held liable for negligence. Nicholson v. 

crossing at night without whistle, bell, or Erie R. Co, 41 N. Y. 525; Brown 2^. Font- 
headlight, there was sufficient evidence of chartrain R. Co,, 8 Robinson (La.), 45. 
negligence to go to the jury. Smedis v* Where the company placed a hand-car 
Brooklyn, etc., R. Co., 88 N. Y. 13 ; s. c,, at a crossing, and plaintiff’s wagon collided 
8 Am. & Eng. R. R. Cas. 445. with it, frightening his horse, the company 

Where there was no fla^an at a cross- was held liable for a resulting in|«ry. 
ing, and there was evidence that no sig- Myers v. Richmond, etc., R. Co., 87 N. 
nals were given, and that persons about Car. 345 ; c., 8 Amu & Eng. it K. Cas. 

to cross looked and listened, but heard no 293. 
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ITegligence of Railroad Company CROSSINGS, 


must be Proximate. 


But if there is no evidence of negligence, the court should take 
the case from the jury.^ 

26. Negligeace of Eailroad Company must he Proximate. — But 
before there can be any liability on the part of the railroad com- 
pany for injuries alleged to have been caused by its negligence, 
it must appear that its negligence was the proximate cause of the 
injury.^ 

And such is the general rule where in- gence, would justify a jury in finding a 
juries result from the fright of horses w^ant of proper care on the part of a rail- 
caused by cars carelessly left adjacent to road company. O’Mara v. Hudson River 
a highway crossing. Pittsburgh, etc., R. R. Co., 38 N. Y. 445. 

Co. V, Spanier, 85 Ind. 165; s. c., 8 Am. & Whether it is negligence, in a railroad 
Eng. R. R. Cas. 453 ; Russian z/. Milwaukee, company, to fail to perform a self-imposed 
etc., R. Co., 56 Wis. 325; s. c., 10 Am. & duty at a crossing, seems to be a moot 
Eng. R. R. Cas. 716; Vars z/. Grand Trunk question; but the better doctrine is, that 
R. Co , 23 Up. Can. {C. P.) 143. ^ such failure is negligence if the public have 

But a box-car at rest at a crossing is not been led to rely upon the railroad company 
per se calculated to frighten horses. Gil- to do the thing omitted. Patterson’s Ry. 
bert V. Flint, etc., R. Co., 51 Mich. 488; Ac. Law, 165; Pennsylvania R. Co. w. 
s. c., 15 Am. & Eng. R. R. Cas. 491. Killips, 88 Pa. St. 413; Pittsburgh, etc., R. 

And before a railroad company is liable Co. v, Yundt, 78 Ind. 373; s. c., 3 Am. & 
for injuries resulting from the fright of Eng. R. R. Cas. 502. But see Skelton v, 
horses at cars left standing at highway London, etc., R. Co., 2 C. P. 631 ; Cliff 
crossings, it must appear that the fright Midland R. Co., L. R. 5 Q. B. 258 ; Me- 
of the horses was usual and natural, and Grath v, N. Y. Cent., etc., R. Co., 59 N. Y. 
that the cars as left would naturally frighten 468 ; 63 N. Y. 522. 

horses not unusually nervous. Gilbert v. No absolute rule as to what constitutes 
Flint, etc., R. Co , 51 Mich. 48S; s. c., 15 negligence can be laid down, — Philadel- 
Am. k Eng, R. R. Cas. 491. See also Pitts- phia, etc., R. Co. v. Spearen, 47 Pa. St. 300 ; 
burgh, etc,, R. Co. v, Taylor, 104 Pa. St. s. c., 86 Am. Dec. 54^ — and consequently 
306. the illustrative cases cited do not serve to 

But a railroad company is not liable for establish any hard and fast rule as to what 
the fright of horses resulting in injury, or does or does not constitute negligence on 
for accidents, resulting from the ordinary the part of railroad companies at highway 
movement or situation of its cars, engines, crossings. They are negligent if they do 
or trains at crossings. Hahm v. Southern not exercise ordinary care under the cir- 
Pac. R. Co., 51 Cal. 605 ; Beatty Central, cumstances : they are not negligent if they 
etc., R. Co., 58 la. 242 ; s. c., 8 Am. & Eng. do. To finally charge the company, there 
R. R. Cas. 210; Whitney v, Maine, etc., must be a want of ordinarY care on its part, 
R. Co., 69 Me. 208; Flint v, Norfolk, etc., proximately causing an injury which could 
R. Co., 1 10 Mass. 222 ; Favor v, Boston, not have been obviated by reasonable care 
etc., R. Co., 114 Mass. 350. on the part of the person injured. Balti- 

When a train suddenly turned off at a more, etc., R. Co, v, Fitzpatrick, 35 Md. 
side-track in making a “ flying-switch,” and 32. 

injured a person usmg an established foot- 1 . Hestonville, etc,, R. Co. z'. Connell, 
path, the negligence of the railroad com- 88 Pa. St. 520; s. c., 32 Am. Rep. 472; 
pany was sufficiently established. Phila- Nagle v, Alleghany, etc., R. Co., 88 Pa. St. 
delphia, etc., R. Co. v. Troutman (Pa.), 6 35; s. c., 32 Am. Rep. 413; Church v. 
Am. & Eng, R. R. Cas. 117. Northern Pac. R. Co., 31 Fed. Rep. ^29;. 

For a train to approach a crossing at Wilds v, Hudson, etc., R. Co., 29 NT Y. 
great speed, and without giving warning- 315; 24 N. Y. 430; Sherman z/. Hannibal, 
signals to herald its approach, is negligence, etc., R. Co., 72 Mo. 62 ; s. c , 4 Am. k Eng. 
Pittsburgh, etc, R. Co. v, Martin, 82 Ind. R. R. Cas. 589. And see ante, 46, 47, tit. 
476 ; s. c., 8 Am. & Eng, R. R. Cas. 253 ; “ Contributory Negligence.” 
jfCeily V, St Paul, etc., R. Co., 29 Minn, i j 3 . The negligence of defendant must 
s. c., 6 Am. k Eng. R. R. Cas. 93. have been the proximate cause of the injury 

It has been heid, but in this and other to render it liable. Its negligence followed 
respects the decision has been the subject by an accident will not render it liable it 
of criticism, that the running of an engine its negligence did not cause the accident 
across a much frequented thoroughfare, Harlan v, St. Louis, etc., R, Co., 65 Mo 
such as a village street, by a fireman alone, 22 ; Stepp p. Chicago, etc,, R. Co., Me* 
there being no other evidence of negli- 225. 
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Precautions after an Accident CI^OSSINGS. Plaintiffs Negligence apparent 


27. Precautions after an Accident — There are some cases hold- 
ing that evidence of precautions taken to prevent future accidents 
at a crossing, of a kind similar to one that has occurred when the 
precautions were not taken, is admissible as tending to prove it 
negligent not to have taken such precautions before the accident.^ 
But on principle such evidence can scarcely be justified, and is 
generally rejected.® 

28. Plaintiffs Negligence apparent to Defendant. — It is a settled 
principle of the law of negligence, although often overlooked and 
misapplied, that when the defendant’s negligence is subsequent 
to the negligence of the plaintiff, and the defendant knew, or by 
the exercise of ordinary care might have known, of the negligence 
of the plaintiff in time to have avoided inflicting injury upon him, 
then the defendant is liable for inflicting the injury, and plaintiff’s 
negligence is remote in the chain of causation.^ 


The company must be shown at fault in 
laying it^ track or running its trains at a 
public crossing before it can be held liable 
for an injury thereat. Wilds v. Hudson, 
etc, R. Co., 29 N. Y. 315; 24 N, Y. 430, 

A failure to give statutory signals at a 
crossing does not render the company liable 
if the failure was not the proximate cause 
of a subsequent injury. Atchison, etc., R. 
Co. V, Morgan (Kan.), 13 Am. & Eng. R. R. 
Cas, 499 ; Karle v. Kansas City, etc., R, 
Co., 55 Mo. 4765 Purl zf. St. Louis, etc., 
R. Co., 72 Mo. 168; s. c., 6 Am. & Eng* 
R. R. Cas. 27 ; Pakalinsky v, N. Y. Cent , 
etc., R. Co., 82 N. Y. 424; s. c., 2 Am. 8 c 
Eng. R. R. Cas. 251. 

And where the violation of a statute 
against blocking the highway is not the 
proximate cause of an injury, there can be 
no recovery. Sellick z\ Lake Shore, etc., 
R. Co. (Mich.), 2^ Am. 8 c Eng. R. R. Cas. 
338 ; Jackson v, Nashville, etc,, R. Co., 13 
Lea (Tenn.), 491; s. c., 19 Am. & Eng. 
R. R. Cas. 433 ; Pittsburgh, etc., R. Co. v, 
Staley (Ohio, 1884) ; s. c,, 19 Am. & Eng. 
R*R*Cas.38r. 

But where a person started across a street- 
car track without looking, and would have 
got across safely, but accidentally stumbled 
and fell upon the crossing, where he was 
injured by a horse-car which came up, it 
was held that he was not bound to antici- 
pate an accidental fall, and that the neg- 
ligence of the street-car driver was the 
proximate cause of his injury. Mentz Vn 
Second Ave. R. Co., 3 Abb. Ct. of App. 
Dec (N. Y.) 274. 

So, if a person falls on a railroad track 
because of a defect in a city street, and 
before he can arise is run over by a loco- 
moliive, the city is liable for the injury, 
and its negligence is its proximate cause. 
Schmidt Chicago, etc., R. Co., 83 IIL 
405. 




1. Shaber v. St. Paul, etc., R. Co., 28 
Minn. 103; s. c., 2 Am. & Eng. R. K. Cas. 
185; Kelly r. Southern Minn. R. Co., 28 
Minn. 98 ; s. c., 6 Am. 8 c Eng. R. R. Cas. 
264; Pennsylvania R. Co. Henderson, 
51 Pa. St. 315. 

2. Such changes may be a mere measure 
of precaution suggested for the first time 
by the peculiar character of the accident, 
and which before the accident human care 
would not have foreseen as needful to pre- 
vent accident. Patterson^s Ry. Ac. Law, 
421; Pierce on Railroads, 294; Payne v, 
T. & B. R. Co., 9 Hun (N. Y.), 526; Dale 
V. Delaware, etc., R. Co., 73 N. Y. 468 ; 
Salter v, Delaware, etc., Co., 3 Hun (N, Y,), 
338; Morse r. Mankato, etc., R. Co., 30 
Minn. 465 1 s. c,, 1 1 Am. Sc Eng. R. R. Cas. 
168; Elyv* St. Louis, etc., R. Co., 77 Mo. 

14; s. c., 16 Am. & Eng. R- R. Cas. 342; 

"alleys/. Carpet Co., 51 Conn- 524; s. c., 

50 Am. Rep. 47. 

8. For a full discussion of this and its 
related questions in so far as the principles 
that govern are concerned, see the article 
on "Contributory Negligence,” § 12, pp- 
12-31, ante. See also the following cases ; 
Davies r*. Mann, 10 Mee. & W. ^45 ; 
s. c., 2 Thomp. on Neg. 1105; Tuft 
Warman, 2 C. B. (N* S.) 740; 5 C. B. 
(N. S.) 573 ; 27 L. J. C. P. 322; Radley p. 
London, etc., R. Co., L. R. i App. Cas. 754 ; 
s. C-, 2 Thomp. on Neg. itoS; Isbell p. 
New York, eta, R. Co., 27 Conn. 393; 
s. a, 71 Am. Dec. 78; Washington 2^. Bal- 
timore, etc., R. Co., 17 W. Va* 190; s. c., 
10 Am. & Eng. R. R. Cas. 749* 755» 
Morrissey Wiggins Ferry Co., 47 Mo, 
521; s. c., Thomp, on Carriers of Pass, 
243; Baltimore, etc., R. Co, sr#, Kean (Md, 
1886), zS Am. & Eng. R. R. Cas. 580-58^ 

“ If the negligence of a defendant, which 
contributed directly to canse the tnja]^, 
occurred after the danger in which in- 



Ko Presumption of Negligence. CROSSINGS. Presumption of Care prevails. 


29, BTo Presumption of Contributory Negligence. — When an injury 
occurs to a person in the lawful exercise of independent rights, at 
a railway highway crossing, there is no presumption that the per- 
son injured was guilty of negligence or contributory negligence.^ 
(a) The Presumption of Care prevails. — In such cases the pre- 
sumption of fact, in the absence of evidence to the contrary, is 

jured party had placed himself by his own ject ; all that we have is, that, as he came 
negligence was, or by the exercise of rea- upon the railroad, he was struck down by 
sonable care might have been, discovered the locomotive.” Schum v. Pennsylvania 
by the defendant in time to have averted R. Co., 107 Pa. St. 8; s. c., 52 Am. Rep. 
the injury, then defendant is liable, how- 468; Pennsylvania R. Co. v. Weber, 76 
ever gross the negligence of the injured Pa. St. 157; Lehigh Valley, etc., R. Co.v. 
party have been in placing himself in Hall, 61 Pa, St. 361 ; Reading, etc., R, Co. 
such position of danger.” Donohue v. v. Ritchie, 102 Pa. St. 425 ; s. c., 19 Am. & 
St. Louis, etc., R. Co. {Mo. 1886), 28 Am. Eng. R. R. Cas. 267; Louisville, etc., R. 
& Eng. R. R. Cas. 623. Co. v, Goetz, 79 Ky. 42; s. c., 14 Am. & 

Where an injurycould have been avoided Eng. R. R. Cas. 627; 42 Am. Rep. 227; 
by a railroad company after its servants Hoye v. Chicago, etc., R. Co., 62 Wis. 
became aware of the danger of the person 666 ; s. c., 19 Am. & Eng. R. R. Cas. 347 ; 
injured, who was at a crossing, the com- Haasenyer v. Michigan, etc., R. Co., 48 
pany is liable. Kean v. Baltimore, etc., R. Mich. 205 ; 6 Am. & Eng. R, R. Cas. 59 ; 
Co., 61 Md. 154; s. c., 19 Am. & Eng, Guggenheim v. Lake Shore, etc., R. Co. 
R. R. Cas. 321 ; Indianapolis, etc., R. Co. (Mich. 1887), 33 N. W. Rep. 161; Petty 
V. McLin, 83 Ind. 435; s. c., 8 Am. & Eng. v. Hannibal, etc., R. (Mo. 1887), 28 Am. & 
R. R. Cas. 237. Eng. R. R. Cas. 618. See also tit. *‘Con- 

Where the negligence of the injured tributory Neg.” ante, pp. 75, 76, and cases 
party is known to the railroad employees, theie cited. 

they should take ordinary care in view of It is also held, in numerous cases, that 
such knowledge to avoid inflicting injury, the exercise of due care upon the part of a 
Houston, etc., R. Co. v. Smith, 52 Tex. person who has been run over and killed at 
178 ; Cleveland, etc., R. Co. v. Crawford, a railroad crossing may be inferred from 
24 Ohio St. 631. the ordinary habits ot prudent men to 

So, it is sometimes a question for the avoid danger. Philadelphia, etc., R. Co. v. 
jury whether, with ordinary care, the em- Stebbing, 62 Md. 504; s. c., 19 Am. & 
ployees of a railroad company should not Eng. R. R.Cas. 36; Northern Cent. R. Co. 
have discovered the person injured on the v. State, 29 Md. 420 ; Northern Cent. R. 
track in time to have avoided injuring him; Co. z/. Geis, 31 Md. 357; Maryland Cent, 
and if the jury find that they should have R. Co. v. Newbern, 62 Md. 391 ; s. c., 19 
so discovered him, but did not, the company Am. & Eng. R. R. Cas. 261 ; Gay v. Win* 
will be held liable. Texas, etc., R. Co. v. ter, 34 Cal. 153; Johnson v. Hudson, etc., 
Chapman, 57 Tex. 75 ; Frick v. St. Louis, R. Co., 20 N. V. 65 ; Cleveland, etc., R. 
etc., R. Co., 5 Mo, App. 435. Co. v. Rowan, 66 Pa. St. 393 ; Weiss v. 

1 . “ However, as ruled in Railroad Co. Pennsylvania R. Co., 79 Pa. St. 387 ; Pat* 
Weber, 76 Pa. St. 157; s. c., 18 Am. terson’s Ry. Ac. Law, 174; Cassidy v. 
Rep, 407, it is not incumbent on the plain- Angell, 12 R. L 447 ; s. c., 34 Am. Rep. 
tiffs, in order to recover damages for the 690. 

death of Phillip Schum, to show affirma- But see, as maintaining a doctrine con- 
lively that, before attempting to cross the trary to that just stated to an extent which 
track, he did stop and look and listen, holds that there is a presumption of con- 
The common-law presumption is, that every tributory negligence, Chase v. Main Cent. R. 
one does his duty until the contrary is Co., 77 Me. 62 ; s. c., 19 Am. & Eng. R. R. 
proved; and in the absence of all evi- Cas. 356; s. c., 52 Am. Rep. 744; State v. 
dance upon the subject, the presumption Main Cent. R. Co., 76 Me. 357; s. c., 49 
is, that the decedent observed the precau- Am. Rep. 622 ; Indianapolis, etc., R. Co, 
tions which the law prescribed. In the Green, 106 Ind. 279 ; s. c., 25 Am. k Eng. 
case at bar, no witness was called who R. R. Cas. 323; s. c., $5 Am. Rep. 736; 
saw the occurrence. There is no evidence Cincinnati, etc., R, Co. v. Butler, 103 Ind. 
whatever whether in fact the decedent did 31 ; s. c., 23 Am. & Eng. R. R. Cas. 262. 
stop and look and listen : the presumption And see, as holding that there must be 
is that he did. Proof of the fact was no evidence of the causal connection of the 
part of the plaintiff^s case. The presump- negligence of the railroad company with 
tion is of fact merely, and may be rebutted, the death of a person found dead upon the 
but we are without evidence upon the sub- track, even though there be no presump- 
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Its Causal Connection, etc. 


{d) Its Causal Connection, — And that such want of ordinary 
care must proximately contribute to his injury before contributory 
negligence can exist ^ 

(f) Contributory Negligence defeats Recovery, — When, however, 
there is contributory negligence upon the part of a person injured 
at a highway railway crossing by the negligence of the company, 
it bars a recovery, and in nearly every case of such character the 
existence of contributory negligence is a moot question.^ 

1 . Tit. " Contributory Neg.” ante^ pp, 18, Where the view of a crossing is ob- 
25, §§6, 12. See, for a case where the neg- structed, the traveller has a right to pre- 
Hgence of plaintiff was held remote, Union same that the usual and proper signals 
Pac. R. Co. V, Henry (Kan.), 14 Pac. Rep. i. announcing the approach of trains will be 

2 . Tit. ** Contributory Neg.^aw/^, pp. ig~ given, and it is not contributory negligence 

21, § 7. Butterfield v. Western, etc., R. in him to rely thereon, using ordinary care 
Co., 10 Allen (Mass.), 532 ; s. c., 87 Am. at the same time to avoid injury. Bunt- 
Dec. 678 ; Warren %t. P'itchburg, etc., R. ing v. Cent. Pac. R. Co., 14 Nev. 351 ; 
Co., 8 Allen (Mass.), 227 j s. c., 85 Am. Beisiegel v. New York, etc,, R. Co., 34 N. 
Dec. 700. Y. 622 ; s. c., 90 Am. Dec. 741 ; Ernst v. 

Where a traveller started to drive across Hudson, etc., R. Co„ 35 N. Y. 9; s. c., 90 
a railroad track at a crossing at a time Am. Dec. 761 ; See Indianapolis, etc., R. 
when he saw a train approaching, and at a Co. v. Stables, 62 111 . 313. 
distance of three hundred and fifty yards, Where a person looks and listens as well 
and an accident followed from the backing as obstructions will permit, and then drives 
of his horse just after he got over the track, 'on a crossing, and is struck by a train 
whereby his wagon was backed on to the wvhich has given no warning of its ap- 
track, and struck by the train, it was held proach, he is not guilty of contributory 
that he was guilty of negligence, barring a negligence, and may recover. Dimick v, 
recovery. Rigler v. Railroad Co. (N. Car. Chicago, etc., R. Co., 80 111 . 338 ; Kelly v, 
1886), 26 Am. & Eng. R. R. Cas. 386. St. Paul, etc., R. Co , 29 Minn, i. 

The mere omission of statutory signals, The fact that the view of the track mar 
even though negligent, will not excuse con- have been obstructed by other cars left 
tributory negligence. International, etc., standing on the side track does not lessen 
R. Co. V, Jordan (Tex. 1883), 10 Am. & the caution required of a person attempt- 
Eng. R. R. Cas. 301. ing to cross, but imposes upon him the 

Where one, without his own fault, is, duty of exercising a higher degree of dili- 
through the negligence of another, put in gence. Garland v, Chicago, etc., R. Co., 8 
such apparent peril as to cause in him Bradwell ( 111 .), 571 (iSSi); Haas Grand 
terror, loss of self-possession, and bewil- Rapids, etc., R. Co., 47 Mich. 401 ; s. c., 8 
derment, and, as a natural result thereof, Am. & Eng. R. R. Cas. 268 ; Cordell v, 
he, in attempting to escape, puts himself in New York Cent., etc., R. Co., 70 N. Y. 
a more dangerous position, and is injured, 1 19. 

the putting himself in such more dangerous Where both parties are negligent, but 
position is not, in law, contributory negli- the negligence of the person injured con- 
gence that will prevent him recovering for tributes to his injury, there can be no re- 
the injury. Mark v. St. Paul, etc., R. Co., covery. Harlan v, St. Louis, etc., R. Co., 
33 Minn. 208; s. c,, 12 Am. & Eng. R. R. 64 Mo. 480; Fletcher 2^. Atlantic, etc., R. 
Cas. 86. Co., 64 Mo. 484. 

A person crossing a railroad track at a If the negligence of a person injured at 
well established footpath is not a tres- a highway crossing contributes at all to his 
passer, and if injured upon such a crossing injury, it contributes proximately* Hearne 
by the negligence of the company will not 2% Southern, etc., R. Co., 50 Cal. 4S2. 
be non-suited unless contributory negli- Where the negligence of the plaintiff 
gence clearly appears. Philadelphia, etc., contributes to his own injury, no xAere ne^- 
R. Co. V, Troutman (Pa. 1882), 6 Am. & ligence oh defendant’s part can render it 
Eng, R. R. Cas. 1 17. liable. Evansville, etc., R. Co. Lowder* 

It is not always contributory negligence milk, 15 Ind. 120. 
perseioT a person to attempt to cross with- It is only where the injuries are infiicted 
out waiting until a train just passed has wilfully that contributory negligence ceases 
gone so far as to leave the view unob- to be a defence. Terre Haute, etc., R. Co. 
structed. Philadelphia, etc., R. Co. v, v, Graham, 95 Ind. 286, 293 ; s. a, X2 Am. 
Carr, 99 Pa. St. 305 ; s. c., 6 An®, h Eng. & Eng. R. R, Cas. 77 ; Carter Ixmis- 
R. R. Cas. 185. ville, etc., R. Co., 98 Ind. 552 1 s. c., «a 
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What Contributory Kegligence is. CR OSSIN GS, Negligence defeats Becovery. 


Am. & Eng. R. R, Cas. 360; Louipille, s. c., 54 Am. Rep. 269, and note collecting 
etc, R. Co. Vn Bryan, 107 Itid. 51 ; Chicago, numerous contrary cases, 
etc., R. Co, V, Hedges, 105 Ind. 398; s. c, A snow-storm has been held to excuse 
25 Am, & Eng. R. R. Cas. 558. And see conduct on a traveller’s part that would 
tit. “Contributory Neg.” pp. 80, 81, otherwise have been negligent Solen v. 

§ 3^* . . . Virginia, etc., R. Co., 13 Ncv. 106. 

The negligent violation of a statute will A stranger unfamiliar with a crossing, 
not render a railroad company liable for and ignorant of its presence, may be ex* 
an injury to which the negligence of the cused, when one who knew it and its dan- 
person injured proximately contributed, gers would be held guilty of negligence. 
Vicksburg, etc., R. Co. v, McGowan, 63 Cohen v. Eureka, etc., R. Co., 14 Nev. 376. 
Miss. 682; Cincinnati, etc., R. Co. 7/. If a railroad track is so constructed that 
Butler, 103 Ind. 31 ; s. c., 23 Am. & Eng. a train cannot be seen by a person on an 
R. R. Cas. 262. intersecting highway, until so near that it 

The mere fact that a train was a special is difficult or impossible to avoid being 
one, or that some precautions which should struck after reaching such point, it seems 
have been taken were negligently omitted that the company is liable. Lehnertz v. 
by the railroad company, will not excuse a Minneapolis, etc , R. Co. (Minn.), 15 Am. 
want of ordinary care on the part of the & Eng. R. R. Cas. 370. 
person injured. Schofield v, Chicago, etc.. When the plaintitf, before going upon the 
R. Co., 1 14 U. S. 615; s. c., 19 Am. & Eng. track at a crossing, looked up and down 
R. R. Cas. 353; Davey v. London, etc, R. the track, and saw that it was clear, but, 
Co., n Q. B. 2I3J 12 Q- B. 73; Henze v, just after he stepped on the crossing, a 
St. Louis, etc., R. Co., 71 Mo. 636; s. c., 2 switch-engine came rapidly around a curve, 
Am. & Eng. R. R. Cas. 212; Kelly?/. Han- and, without giving any signal, struck and 
nibal, etc., R. Co., 75 Mo. 13S; s. c., 13 injured plaintiff, it was held that he could 
Am. & Eng. R. R. Cas. 63S ; Mahlen v. not be charged with negligence, Cbpecialiy 
Lake Shore, etc., R. Co., 49 Mich. 585; as the whistle of an adjacent workshop was 
s. c., 14 Am. & Eng. R. R. Cas. 687. sounding at the time of his injury by the 

But the neglect of the railroad company locomotive. Chicago, etc., R. Co. v, Ryan, 
may be of such a character as to excuse 70 III. 211. 

the traveller from as high a degree of care. Where piles of lumber obscured the view 
as, but for such neglect, would have been of a crossing which plaintiff was approach- 
required of him. Wabash, etc., R. Co. ?/. ing in a slow trot, and the locomotive 
Wallace, no 111. 114; s. c., 19 Am. & Eng. passed the crossing just in front of him, 
R. R. Cas. 359 ; Gaynor ?/. Old Colony, etc., frightening his team and causing a runaway, 
R. Co., 100 Mass. 208 ; Chaffee ?/. Boston, without having given statutory signals, it 
etc., R. Co., 104 Mass. 108 ; Copley v. New was held that the railroad company was 
Haven, etc., R. Co., 136 Mass. 6; s. c., 19 liable, and the evidence failed to showcon- 
Am. & Eng. R. R. Cas. 373 ; Ernst 7/. Hud- tributory negligence. Strong v. Sacra- 
son, etc., R. Co., 39 N. Y. 61 j Butler v, mento, etc., R. Co., 61 Cal. 326; s, c., 8 
Milwaukee, etc., R. Co., 28 Wis. 487 ; Am. & Eng. R. R. Cas. 273. 

Ferguson v. Wisconsin, etc., R. Co., 63 But where a traveller approached a cross- 
Wis. 145; s. c., 19 Am. & Eng. R. R. Cas. ing between piles of lumber without stop- 
285*, Pennsylvania R. Co. v. Ogier, 35 Pa. ping to look or listen, and drove upon the 
St. 60; s. c,, 78 Am. Dec. 322 ; Philadelphia, crossing in a trot, where he was struck and 
etc., R. Co. V. Hagan, 47 Pa, St. 244 *, s. c., injured by a train, it was held that he 
86 Am. Dec. 541 ; Dublin, etc., R. Co. v* could not recover. Hixson v, St. Louis, 
Slattery, 3 App. Cas. 1155. etc., R. Co., 80 Mo. 335. 

Absent-minaedness is no excuse for a Where a freight train had passed, and 
failure to use due care. Lake Shore, etc., was out of hearing, and the person injured 
R, Co. V. Miller, 25 Mich. 274. drove upon the track, at a crossing the 

It is contributory negligence to persist in view of which was obstructed by cars stand- 
the effort to drive a frjgmened horse over ing on a switch-track near the crossing, 
a crossing where cars have been derailed and was there struck by a coming tram 
and are lying, when there is another cross- and killed, it was held that deceased was 
ing near at hand that could be as readily not guilty of contributory negligence, 
used. Pittsburgh, etc., R. Co. v, Taylor, Ingersoll v. New York Cent, etc., R. Co.,. 
104 Pa. St 300; s. c., 49 Am, Rep. 580, 66N. Y.612. See also 4 Hun (N. Y.), 277. 
But where a street-crossing was obstructed Where a person, to avoid an apparently 
by a train o£ cars, and a foot-passenger imminent collision at a crossing, jumps from 
after waiting twenty minutes undertook to a buggy and is injured, where, in fact, no 
cross between them and was injured, he collision followed, he is not barred of re* 
was permitted to recover. The case, how- covery by such conduct, even though nc 
ever, is of doubtful authority. Spencer p* injury would have been sustained had he 
Baltimore, etc, R. Co., 4 Mackey (D. C.) ; remained in the buggy, provided the rail- 
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What Contributory Negligence is. CROSSINGS. Question for the Jury, etc. 

(d) Usually a Question for the "fury. — It is usually a question 
of fact for the determination of a jury.^ 

{i) But it may be a Matter of Law. — Yet it may be a question 
of law for the court, and should be so treated when the facts are 
undisputed, and no inference but that of a want of ordinary care 
contributing to the injury, as an immediate cause, can be drawn 
from them. Consequently, there are many cases where it has 

road company was at fault in creating the It is an error to grant a non-suit where, 
position of danger. Dyer v, Erie, etc., R. by any allowable deduction from the facts 
Co , 71 N. Y. 22S. proved, a cause of action may be sustained 

It is not necessarily negligence to use a by the plaintiff ; and it cannot be granted 
defective railway highway crossing. Kel- because of the contributory negligence of 
ly V. Southern, etc., R. Co., 28 Minn. 98 ; the plaintiff, unless such negligence is con- 
s. c., 6 Am. & Eng. R. R. Gas. 264, clusively established by evidence, which 

The decedent looked and listened as he leaves nothing of inference or fact for the 

drew near a crossing, but did not stop. jury. Greany v. Long Island R. Co,, loi 

The train that killed him was two hours N. Y. 419; s. c., 24 Am. & Eng. R. R* Cas. 
late, and running from twenty-five to forty 473. 

miles an hour; no signals were given, and An old deaf man, while driving a span 
the view was obstructed. Decedent was of colts towards a railway track down a 
driving very slowly. He did not seem to narrow load from \vhich the track was 
understand warnings of the approach of concealed on one side by a high embank- 
the train, which persons in the vicinity at- ment, stopped to listen, but, hearing noth- 

tempted to give him. On these facts a ing, drove on; and wnen close by the track, 

recovery was sustained. Guggenheim v» a train appeared within a few rods. He 
Lake Shore, etc., R. Co. (Mich. 1887), 33 whipped up his horses, fearing he could 
N. W. Rep. 161. could not control them, and tried to cross 

On the facts of the case, a foot-traveiler the track. But the rear of his buggy was 
struck at a crossing by one train while try- struck by the locomotive, and injury fol- 
jng to avoid another, was held not guilty lowed. The question of his negligence 
of contributoiy negligence. West v. New was held for the jury. Chicago, etc., R. 
Jersey, etc., R- Co., 3 Vroom (N. J ), 91. Co. v* Miller, 46 Mich. 532; s. c., 6 Am. & 
The fact that a tram which inflicts an in- Eng. R. R. Cas. 89. 
jury is behind time, may bear on the ques- Where a traveller’s view of the track is 
tion of contributory negligence. State v, obscured by a passing train, and he waits 
Philadelphia, etc,, R. Co., 47 Md. 76. until such train has passed, and then,start- 
See also for a full discussion of the doc- ing over a crossing, is struck by a train on 
trine relating to contributory negligence another track coming in an opposite direc- 
at railroad crossings, tit. ** Contributory tion, and which could not be seen because 
Negligence,” ante^ pp. 68-78, § 33. of the train that had passed, the question 

X. Tit. ‘'Contributory Negligence,” of the contributory negligence of the trav- 
pp. 94, 95, § 41. In an action for an injury eller is for the jury Philadelphia, etc., R. 
to a person on a railroad crossing, it is only Co. v. Carr, 99 Pa. St. 505 ; s. c., 6 Am, & 
when the inference of negligence or con- Eng. R. R. Cas. 185. 
tributory negligence, or the absence there- Where a person about to cross a railway 
of, is necessarily deducible from the undis- has his attention distracted by watching out 
puted facts and circumstances proved, that against one train, and is injured by another, 
a court is justified in taking the case from the question of his contributory negligence 
the jury; and if such facts and circum- is for the jury. I.eonard v. New York, 
stances, though undisputed, are ambiguous, etc , R. Co., 42 N. Y. Super, Ct. 225 ; Casey 
and of such a nature that reasonable men, v. N. Y. Cent. R. Co., 78 N. Y. 518; New 
unaffected by bias or prejudice, might dis- Jersey R. Co. v. West, 32 N. J. L. 91 ; 
agree as to the inference or conclusion to Pennsylvania, etc., K, Co, v* Fortney, 90 
be drawn from them, the case should be Pa. St 323. 

submitted to the jury. Hoye v, Chicago, There are multitudes of cases sustaining 
etc., R. Co,, 62 Wis. 666; s. c., 19 Am. & propositions similar to those already .‘.tated 
Eng. R. R. Cas. 347. in this note. It is generally held that it 

When the question on the evidence as would be an invasion of the province of 
to whether due care was exercised b^ the the jury for the courts to attempt to pre- 
plalntifl is an open one, it is for the jury, scribe the exact thing which a traveller 
Craig S'. New York, etc., R. Co,, tiS Mass, should do in order to be in the exercise of 
43 ** ordinaxy care, Texas, etc., R- Co. a?. Chaj^ 
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Traveller's Duty to “Stop,' 


CROSSINGS. 


“I«ok" and “Idstea.” 


been held, as a matter of law, that contributory negligence ex- 
isted, and a non-suit should be ordered.^ 

32. ^aveller’s Duty to “ Stop,” “ Look,” and “ Listen.” — Elsewhere 
the principles that the law applies in requiring or not requiring a 
traveller on a public crossing to stop, look, and listen before crossing 
a railroad track intersecting the highway, have been carefully 
treated. To that discussion the reader is referred.* That it is 
frequently the duty of a traveller to stop, look, or listen before 
crossing, cannot be disputed, and often he should do all three. 
Indeed, it has come to be a definite rule of law, that the traveller 
must look and listen when it would be possible for him to see or 
hear by so doing, and there are cases that hold him at fault if he 
does not also stop.® 

man, 57 Tex. 75; Houston, etc., R. Co. v. Lee, 6S 111 . 576; Baltimore, etc., R. Co. 
Waller, 56 Tex. 331; s. c., 8 Am. & Eng. Hobbs (Md. 18S4}, 19 Am. & Eng. R. R, 
R. R. Cas. 431 ; Philadelphia, etc., R. Co. Cas. 338; Pzolla v, Michigan, etc., R. Co., 
V. Larr, 99 Pa. St. 505; s. c., 6 Am &Eng. 54 Mich. 273 ; s. c., ig Am. & Eng. R. R. 
R. R. Cas. 185; Randall z/. Connecticut, Cas. 334; McLaren v, Indianapolis, etc., 
etc., R. Co., 132 Mass. 269; Sweeney z/. R. Co., 83 Ind. 319; s. c., 8 Am, & Eng. 
Boston, etc, R. Co., 128 Mass. 5; s. c., i R. R. Cas. 217 ; Giasscockz'. Cent. Pac. R. 
Am & E'^g. R R.Cas. 13S; Tyler v. New Co. (Cal. 1S87), 14 Pac. Rep. 518, and note; 
York, etc., K. Co., 137 Mass. 238; s. c., 19 Northern Pac. R. Co. Holmes (W. T ), 
Am. & Eng. R R, Cas. 296; Bovver v. Chi- 14 Pac. Rep. 688; Zimmerman Hannibal, 
cago, etc., R. Co,6t Wis. 457; s. c, 19 etc., R.Co.,71 M0.476; s. c., 2 Am.& Enj;. 
Am. & Eng. R. R. Cas. 301; Hutchinson R. R. Cas. 191; Hixson z^. St. Louis, etc., 
V, St. Paul, etc., R. Co.,32 Minn. 398; s. c., R. Co., 80 Mo. 335; Henze v. St. Louis, 
19 Am. & Eng. R. R. Cas. 2805 Young v, etc., R. Co., 71 Mo. 636; s. c., 2 Am. •'fe 
Detroit, etc., R. Co. (Mich.), 19 Am. Sc Eng. R. R. Cas. 212 ; Turner v. Hanmbai, 
Eng. R. R. Cas. 417 ; Salter v, Utica, etc., etc., R. Co,, 74 Mo. 603 ; s. c., 6 Am. & Eng. 
R. Co., 88 N. Y. 42; s. c., 8 Am. & Eng. R. R. Cas. 38; Reading, etc., R. Co. t\ 
K. R. Cas. 437; Indianapolis, etc., R. Co. Ritchie, 102 Pa. St. 405; s. c., 19 Am. & 
z^. McLin, 83 Ind. 435; s. c., 8 Am. & Eng. Eng. R. R. Cas. 367; Conneliy v. New 
R. R. Cas, 237 ; Corey v. Northern Pac. R. York, etc,, R. Co, 88 N. Y. 346; s. c„ 8 
Co., 32 Minn. 457; s. c., 19 Am. & Eng. R. Am. & Eng. R. R. Cas. 459; Rogstad v, St. 
R, das. 352; Loucks Chicago, etc., R. Paul, etc., R. Co., 31 Minn. 208; s. c., 14 
Co., 31 Minn. 526; s. c., 19 Am. & Eng. Am. & Eng. R. R. Cas. 648; Tally v. 
R. R. Cas. 305; Kansas, etc., R. Co. v. Fitchburg R. Co., 134 Mass. 499; s. c,, 14. 
Richardson, 25 Kan. 391; s. c., 6 Am, & Am. & Eng. R. R. Cas. 682; Galveston, 
Eng. R. R. Cas. 96. etc., R. Co. v. Bracken, 59 Tex. 71 ; s, c.,. 

1 , Tit ** Contributory Neg.” pp. 94, 14 Am. & Eng. R. R. Cas. 691; Potter z». 
95, § 41. Rigler z/. Railroad Co. (N. Car. Flint, etc., R. Co. (Mich. 1S86), 2S N. W. 
:886), 26 Am. & Eng. R. R. Cas.3S6; Scho- Rep. 714; Central, etc., R Co. zu Feller, 
field Railroad Co„ 114 U. S. 015; Penn- 84 Pa. St 226; Louisville, etc., R, Co. z'. 
sylvania R. Co. v. Beale, 73 Pa. St. 504.; Schmidt, Si Ind, 264; s. c., 8 Am, & Eng. 
s. c., 13 Am. Rep. 753; Tolman v. Syracuse, R. R. Cas, 248; Peck v. New York, etc,, 
etc., R. Co., 9$ N. Y. 198; s. c., 50 Am. R. Co , 50 Conn. 379; s. c, r 4 Am. & Eng. 
Rep. 649, and note; Ivens v. Cincinnati, R. R. Ca'«. 633. 

etc., R. Co., 103 Ind. 27; s, c., 23 Am. & 2 . Tit “Contributory Negligence,” <?///<?, 

Eng, R. R. Cas. 258, and note ; Sherry z^. pp. 68-74, § 33. 

New York, etc., R. Co. (N, Y.), 6 Cent 3 . Schofield z'. Chicago, etc., R. Co, ii | 
Rep. 357; Hinckley p. Cape Cod R. Co, U. S. 615; s, c., 19 Am. Sc Eng. R. R. Cas. 
120 Mass. 257 ; Jtesan v, Maine Cent R. 353; Schaefert z', Chicago, etc., R. Co., 62 
Co., 77 Me. 88; s. c., 23 Am. Sc Eng. R. It la. 624; s. c„ 14 Am. Sc Eng. R. Cas. 696; 
Cas. 245; Pence v. Chicago, etc., R. Co., Pennsylvania R. Co, z/, Righter,42 N. J. L. 
63 la. 746; s. c., 19 Am. Sc Eng. R. R. Cas. iSo; s, c., 2 Am. & Eng. R. R. Cas, 220; 
366; Grippen z^. New York, etc, R. Co., Berry «i. Pennsylvania R. Co. (N. J. 1886), 
40 N. Y. 34; Grows z'. Maine, etc., R. Co., 26 Am. Sc Eng. R. R. Cas, 396; Pennsyl- 
67 Me. 100; Mantel v, Chicago, etc., R. vania R. Co. z'. Beale, 73 Pa. St. s. 
Co., 32 Minn. 62; s. c., 19 Am. Sc Eng. 13 Am. Rep, 753 * Reading, etc., R. Co. 

R. R. Cas. 362; Chicago, etc., R. Co. v, Ritchie, 102 Pa. St 425; s, c., 19 Am. & 
4C. ofL.— 60 945 



■XraveUer'a Buty to “ stop," CJiOSS/JVGS. “look,” and “listen.” 

The Stop, look, and listen rule cannot be correctly treated as an 
arbitrary standard of care to be inflexibly applied by the courts 
in all cases, but is rather a useful legal measure of ordinary care in 
cases where to have stopped, looked, or listened would have been 
to effectually guard against injury. In such cases the courts 
properly say, as a matter of law, that the failure to stop, look, and 
listen was contributory negligence.^ 

Eng. R. R. Cas. 267 ; Philadelphia, etc., R. duced him to cross the track without pre- 
Co. V, Boyer, 97 Pa. St. 91 ; s. c., 2 Am. & caution. Many cases are referred to by 
En^. R. K. Cas, 172; Pennsylvania K. Co. the court in support of these distinctions, 
sr». Fortney, 90 Pa. St. ^23; i Am. & Eng. and the rule seems to be as stated. South., 
JR. R. Cas. 128 j North Penna. R. Co. v. etc., R. Co, v. Thompson, 66 Ala. 494 
Heileraan, 49 Pa. St. 60; s.c.,88 Am. Dec. Baltimore, etc., R. Co. v, Whitacre, 35 
482; Union JPac. R. Co. 2^. Adams, 33 Kan, Ohio St. 627; Pennsylvania R. Co, z/, 
427; s. c., 19 Am. & Eng. R. R, Cas. 376; Rathgeb, 32 Ohio St. 73; McCrary v. 
Schaefert v, Chicago, etc., R. Co., 62 la. Chicago, etc., R. Co., 31 Fed. Rep. 531 ; 
624; s. c., 14 Am. & Eng. R. R. Cas. 696; Bower Chicago, etc., R. Co., 61 Wis. 
Haajs V. Grand Rapids, etc., R. Co., 47 457 ; s. c., 19 Am. 8c Eng. R. R. Cas. 301 , 
Mich. 401 ; s. c., 8 Am. & Eng. R. R, Cas. Mynning v, Detroit, etc., R, Co. (Midi. 
26S ; Cordell New York, etc., R. Co., 64 1887), 28 Am. & Eng. R. R. Cas. 665; Don- 
N. Y. 535; s. c , 70 N, Y. 119; Mitchell v, ohue v, St. Louis, etc., R. Co. (Mo. i886). 
New York, etc., R. Co., 2 Hun (N. Y.), 28 Am. & Eng. R. R. Cas. 673; Drane v. 
535 ; s. c., 64 N. Y. 655: Harty c/. Cent, St. Louis, etc., R. Co., to Mo. App, 531 ; 
etc., R. Co., 42 N. Y. 473; Gorton v, Erie Connelly v. New York, etc., R. Co., 88 
R, Co., 45 N. Y. 664; Kellogg v. New N. Y. 346; s. c., 8 Am. & Eng. R. R. Cas. 
York Cent. R. Co,, 79 N. Y. 72; Weber z/. 459; Terre Haute, etc, R. Co. v, Clark, 
New York, etc., R. Co., 67 N. Y. 587; 73lnd. 168; s. c., 6 Am. & Eng. R. R. Cas. 
Stapley London, etc., R. Co., L. R. i Ex. 84; Chicago, etc., R. Co. v. Dimroick, 96 
21 ; Skelton v, London, etc., R. Co., 2 C. P. 111 . 42 ; s. c., 2 Am. & Eng. R. R.Cas. 20 r ; 
361 ; Chicago, etc., R. Co. v, Jacobs, 63 111 . Harris v. Minneapolis, etc., R. Co. (Minn.), 
179; Belief ontaine R. Co. v. Hunter, 33 33 N. W. 112; Patterson’s Ry. Ac, Law, p. 
Ind. 359; Maryland Cent. R. Co. v, Neu- 108, § 173, and notes, 
buer, 62 Md. 391; s. c., 19 Am. & Eng. 1 . Patterson’s Ry. Ac. Law, p. 170, § 17J, 
R. R, Cas. 261 j Wright v. Boston, etc., R. tit. ** Contributory Neg.” ante, § 33, pp. w, 
Co., i2g Mass. 4405 s. c., 2 Am. & Eng. 70, 71, 72, 73, 74. 

R. R. Cas. 12 1 ; Chaffee v, Boston, etc., R. Whether the traveller should stop, as 
Cosi04Mass. u6;Ormsbees'. Boston,etc., well as look and listen, depends on the 
R. Co., 14 R. 1 . 102 •, s. c., 51 Am. Rep. 354. attendant circumstances. Pittsburgh, etc., 
In the Ormsbee case just cited, it is laid R. Co, v, Wright, 80 Ind. 236; Shaber v> 
down as a general rule “that ordinary St. Paul, etc., R, Co,, 28 Minn, s. c., 
prudence requires one who enters upon 2 Am. & Eng. R. R. Cas. 185 ; Houston, 
dangerous a place as a railroad cross- etc., R. Co. Waller, 56 Tex. 331 y s. c., 8 
ang to use his senses, to listen, to look, Am. & Eng. R. R. Cas. 431 ; Pittsburgh, 
or to take some precaution for the pur- etc, K, Co. z'. Martin, 82 Ind. 476; s. c., 8 
pose of ascertaining whether he may Am, & Eng. R. R. Cas. 253; Laverenz 
cross in safety ; and it is said that those Chicago, etc., R. Co., 56 la. 6S9 ; s. c., 6 
•cases where the look and listen rule has Am. & Eng. R. R. Cas. 274; Kelly St. 
been dispensed with are exceptions to the Paul, etc., R. Co., 29 Minn, i ; s* c.. 6 Am. 
general rule falling within one of the three Sc Eng. R, R. Cas, 93; Pennsylvania Co. 
following classes; viz., ist, Where the 7/. Rudel, 100 111 . 603 ; s. c, 6 Am. & Eng. 
view of the track i-i obstructed, and hence R. H. Cas. 30; Plummer v. Eastern R. Co., 
where the injured party, not being able to 73 Me. 591 j s. c., 6 Am, Sc Eng. R. R. Cas. 
see, is obliged to act upon his judgment at 165; Duffy z/, Chicago, etc , R. Co., 32 
the time ; in other words, where compliance Wis. 275; Kellogg z^. New York, etc., R- 
with the rule would be impracticable or Co., 79 N. Y. 72; Howard v. St. Paul, 
tinavailing. 2d, Where the injured person etc., R. Co., 32 Minn. 214 ; s. c., 19 Am. 
was a passenger, going to or alighting from Eng. R. R. Cas. 283. 
a train, and hence under an implied invita- A failure to look and listen when an a{v 
tion and assurance by the company to preaching train could not be seen, not 
cross the track in safety. 3d, Where the contributory negligence. Petty v. Uanni- 
direct act of some agent of the company bal. etc, R, C«. (.Mo. 18S6), 28 Am. 8c Eng. 

th^ person aflf hjs guard, and in- K. R, Cas. 6i8, 
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Huffiings, Snow-storms, 


CROSSINGS. 


Physical Infirmities, etc. 


33. MufilUlngs, Snow-storms, Physical Infirmities, etc. — As bearing 
upon the question of the care to be exercised by both travellers 
and railroad companies, and the duties required of each, the 
conditions of the weather, the season of the year, the physical 
surroundings of the traveller, his infirmities of sight, his dress or 
mufSiings, umbrellas, carriage-tops, etc., are all valuable and im- 
portant evidence. In each particular case such circumstances are 
generally controlling upon the question of due care, especially 
when the traveller went upon the track without having stopped 
to listen for approaching trains. It is well, therefore, to look at 
some of the cases in which these matters have been dealt with 
specifically.^ 


I'he rule requirinn persons before cross- 
ing a railroad track, to look and see whether 
trains are approaching, is not applied in- 
flexibly in all cases without regard to age, 
or other cii cumstances. M cGovern v, N e w 
York, etc., R. Co., 67 N. Y. 417. 

Where a failure to stop, look, and listen, 
is not a proximate cause of injury, it is not 
contributory negligence. Baughman tf, 
Shenango, etc., R. Co., 93 Pa. St. 3355 
s. c,, 32 Am. Rep. 690. 

1 . Where a man walked upon a rail- 
road track without stopping to look or 
listen, holding an umbrella over his head 
in such a position as to obscure his view 
of the track, it was that he was guilty 
of contributory negligence in being struct 
bv a detached car sent rapidly along the 
track. Yancey v, Wabash, etc., R. Co. 
(Mo. 1887), 6 S. W. Rep. 272; Pennsyl- 
vania R. Co. z/. State, 61 Md. 108; s. c., 
19 Am. & Eng. R. R. Cas. 326. 

Where a man in a covered wagon was 
struck on a railroad crossing of a city 
street, it was Aeld on the facts of the case 
that his contributory negligence was for 
the jury. Sharp v. Glushing, 96 N. Y. 676; 
s. c., 19 Am. & Eng. R. R. Cas. 372, 

Where a traveller is compelled, by se- 
verity of weather, to protect himself in a 
manner to interfere with his ability to 
perceive coming danger, he is not freed 
from a charge of contributory negligence 
when injured at a railroad crossing, if the 
measures adopted to protect him from the 
W'eather caused him to be injured ; yet, un- 
less it is certain that the means used did 
have that effect, the question is for the 
jury, not the court. Salters v, Utica, etc., 
R 'Co., 59 N. Y. 631. 

It is not contributory negligence, as a 
matter of law, to approach a crossing in 
a covered buggy or carriage. Stackus v* 
New York, etc., R. Co., 79 N Y. 464; 
reversing same case, 7 Hun (N. Y.), 559. 

But see Lendening zu Sharpe, 22 Hun 
(N. Y.), 78; Terre Haute, etc, R. Co, v. 
Clark, 73 Ind, lOb. 


Where a person could have seen a train 
approaching, but did not look in that direc- 
tion, and had his ears so bandaged that he 
could not hear, he is guilty of contributory 
negligence. Chicago, etc., R. Co. Still, 
19 111 . 499; s. c., 71 Am. Dec, 236. 

When a party approaching a crossing 
wraps or muffles himself up so as to pro- 
tect himself from cold or rain, he is bound 
to use extraordinary care, as he has volunta- 
rily diminished his powers of seeing or hear- 
ing a train ^preaching. Butterfield r. 
Western R. Co., 10 Allen (Mass.), 533; 
Elkins t/. Boston, etc., R. Co, X15 Mass. 
190; Steves r*. Oswego, etc., R. Co., 18 
N. y. 420; Hanover, etc., R. Co. v. Coil, 

E Pa. St. 396; Illinois, etc., R. Co. v, 
ert,74 III. 399 ; Chicago, etc., R, Co. z\ 
Sweeney, 52 III. 325 ; Pennsylvania R. Co. 
V, Werner, 89 Pa. St. 59; Roth Mil- 
waukee, etc., R. Co., 21 Wis. 256; Salteis 
V. Utica, etc., R. Co., 75 N. Y. 273. 

Deafness should increase vigilance at a 
crossing. Purl z/. St, Louis, etc., R, Co,, 
72 Mo. 168; s. c., 6 Am. & Eng. R. R. 
Cas. 27 ; Johnson p. Louisville, etc., R. Co. 
(Ky. 1883), 13 Am. & Eng. R. R. Cas. 623 ; 
New Jersey, etc , Co, v* West, 32 N. J. L. 
91; Morris, etc., R, Co. v* Haslon, 38 
N. J. L. 147 ; Cleveland, etc., R, Co. z/. 
Terry, 8 Ohio St. 570 ; Central R- Co. v. 
Feller, 84 Pa. St. 226; Zimmerman Han- 
nibal, etc, R. Co., 71 Mo. 476; S.C., 2 Am. 
& Eng. R. R. Cas. 191. 

When a snow-storm is prevailing at the 
time of an injury, it seems that the ques- 
tion of contributory negligence should be 
submitted to the jury. Hackford v* New 
York, etc., R. Co., 43 Howard's Pr. (N. 
y.) 232; Same v. Same, 6 Lans. (N, Y.) 

381- . . . 

The sobriety or mtoxicatton of a person 
at the time of his injury at a crossing also 
bears upon the question of his contribu- 
tory negligence. Houston, etc., R. Co. z/- 
Waller, ^6 Tex. 331 ,* s. c., 8 Am. & Eng. 
R. R, Cas. 431 ; Keane p. Baltimore, etc.* 
R. Co., 6 t Md. 154; s. c* *9 Am, k Eng* 
0 i 7 



Crossing in Front of Train. 


CR OSSIN GS, Children and Feehle Persons, etc 


34. Crossing in Front of Movii^ Train. — It is usually negligence 
in a traveller to attempt a crossing in plain view of a near and 
rapidly approaching train.^ And the mere fact that the speed 
of the train was greater than usual, or in violation of law, will not 
excuse the traveller's negligence.® Yet there may be cases in 
which it is not negligent to cross in front of an approaching 
train.® 

35. CMldren and Feeble Persons. — The doctrines of the law re* 
lating to the injury of adults at railway highway crossings are 
somewhat modified in their application to children, and old and 
feeble persons. The same care is not required of a child that is 
exacted of a man.*^ What would be contributory negligence in 
a man may not be in a child.® And the question of the care to 
be required of a child is ordinarily to be determined by a jury, 
in accordance with what a child of similar age and experience 
similarly situated would have done.® Yet there are some cases 
where children have been held guilty of contributory negligence 
as a matter of law.*^ 

36. imputable Contributory Negligence. — The doctrines of impu- 
table contributory negligence as applicatfle in cases of injury at 
highway crossings, both to children of tender years and adults, 

R. R. Cas. 321 j Toledo, etc., R. Co. v* The rule that a person approaching a 
Riley, 47 111 . 514. railroad crossing must stop, look, and 

1. Chicago, etc., R. Co. v. Bell, 70 111 . listen, and if injured by a failure to do so 
102; Gothard Alabama, etc., R. Co., 67 cannot recovei, does not govern in the 
Ala. 1 14; State v, Maine, etc., R. Co., 76 case of infants of tender years. Chicago, 
Me. 657; s. c., 19 Am. & Eng. R. R. Cas. etc, R. Co. v, Becker, 84 111 . 483; Hay- 
312; Rigler z'. Railroad Co (N. Car. 1887), croft v. Lake Shore, etc, R. Co., 2 Hun 
26 Am. & Eng. R. R. Cas 386 ; Baltimore, (N. Y,), 489 j s. c., affirmed, 64 N. Y. 636 j 
etc, R Co V. Mali (Md. 1887), 28 Am. & Elkins 2'. Boston, etc, R. Co., 115 Mass. 
Eng. R. R Cas. 628} Bohan z'. Milwaukee, 190; Schwierz/. New York, etc., R. Co., 
etc., R. Co , 61 Wis. 391 ; s, c,, 19 Am. ^ 90 N. Y. 558 ; 14 Am. & Eng. R. R. Cas. 
Eng. R. R. Cas, 276; Belief ontaine R. Co. 656, and note. 

t'. Hunter, 33 Ind. 335 ; s. c., 5 Am. Rep. 6. Moore v. Metropolitan R. Co., 2 
201 ; Chicago, etc., R. Co. s'. Fears, 53 III. Mackey (D. C.), 437; Nehrbas v* Cent, 
itc; Schwartzs/. Hudson, etc, R. Co., 4 Pac. R. Co., 62 Cal. 320; s. c., 14 Am. 8c 
Robt. (N. Y.) 347; Pierce on R, R. 345, Eng. R. R. Cas. 370 j Powells/. New York, 
and note 9 j tit. ‘‘Contributory Negligence,” etc., R. Co., 23 Hun (N. Y.), 56? Meeks 
p. 75. See, as to crossing in front of s/. Southern, etc., R. Co., $6 Cal. 513; s. c , 
street-cars, Pierce on R. R. 347. 38 Am. Rep. 67. 

2 . One who attempts to cross in front of 6. O'Connor z/. Boston, etc*, R. Co , 135 

a train that he sees approaching, cannot Mass. 352; s. c., 15 Am. & Eng. R. R. Cas. 
escape a charge of contributory negligence 362; Paducah, etc., R. Co, v. Hoehl, 12 
by saying that, if the locomotive had run Bush (Ky.), 41 ; Dowling v. New York 
at its usual and lawful pace, he would not Cent., etc., R. Co., 90 N. Y. 670; s, c, 
have been injured. Kelley z/. Hannibal, 12 Am. & Eng. R. R. Cas. 73; Barry r. 
etc., R. Co., 75 Mo. 138 (1881), New York, etc., R, Co., 92 N. Y, 289^ 

3 . Bonnell z/. Delaware, etc., R. Co., 39 s, c., 13 Am. Sc Eng. R. R. Cas. 615; 

N J. L. 189; tit. “Contributory NegU- Nehrbas v. Cent. Pac- R- Co,, 62 Cal. 
gence,”^z«/'4^, p. 75, note 6. 320 j s. c., 14 Am, Sc Eng. R. R. Cas, 

4 . Tit “ Contributory Negligence,” 370; tit, “Contributory Neg.” <z;z*r, pp. 43, 
pp. 42-48, § 22; Sheriden v. Brooklyn, 46. 

R, Co., 36 N. Y. 43 ; O'Mara z/. Hud- t. Wendell v. New York, etc., R. Co., 
son, etc., R. Co., ^ N, Y-449; Thurber v, 91 N. Y. 4205 Moore z/. Pennsylvania R, 
Harlem, etc., R, Co., 60 N, Y, 326; Dow- Co., 99 Pa. St 301 j s, c., 4 Am, Sc Eng, R- 
ling zf. New York, etc., R. Co., w N. Y* R, Cas. 569; tit “Contributory Neg.’^ 
670; s. c., 13 Am, Sc Eng, R- R, Cas. 73. ante, p, 47, and note 2, 

018 



Injury of Fellow-Servant, etc. 


CROSSINGS. Peculiar Statutory ProviileuB. 


have been sufficiently treated elsewhere in this volume. It is not 
necessary to repeat those doctrines here. They are applicable, 
if at all, to cases where one person is injured at a crossing \mile 
in the conveyance of, and being driven by, another, or where 
children of tender years have escaped their custodians, and been 
injured upon a crossing.^ 

37. Injury of Fellow-Servant. — The general rule, th^ the mas- 
ter is not liable for the injury of one fellow-servant by another, 
applies in cases of injuries at crossing. Thus, where an engineer 
failed to give statutory signals at a crossing, and thereby injured 
a fellow-servant, it was held there could be no recovery against 

the company.* . • u f 

38. Comparative Negligence at Crossings, — In Illinois the test oi 
comparative negligence is applied to accidents at rmlwa.y highway 
crossings ; and the slight negligence of the plaintiff will not pre- 
vent him from recovering, if the negligence of the railway company 
was ^ross.^ 

39r Peculiar Statutory Provisions, etc. — It is not feasible to col- 
lect here all the statutory provisions relating to the duties and 
obligations of railroads and travellers at highway crossings. In- 
deed, if done, it would scarcely be useful. In the course or this 
article, references have been made to many statutory provisions, 
and to decisions construing them. In each State the doctrines 
heretofore enunciated should be applied in the light oi existing 
statutory rules. There are some statutory provisions, howevei, 
so peculiar as to merit special mention.'* 


1. Tit “Contributory Neg.” ante. pp. for aU damages Xn 

i landau t-. Baltimore, etc., R. Co., T09 sounded, as fon- 

U. s. , 78 , s. .. .s A. . E..,. R. K. c. 23 

■*i. 3 Am. & Eng. Ency. of L. tit “Com- from IfAu® wJ' not the 

parative Negligence,” pp. 367-376. Chi- bell, or sound such w ^ » gg 

cago, etc., R. Co. J MclCean; 40 Hh cause of such injury.’ Acts 


parative Negligence,” pp. 307-370. oeu, or souna bu^n » Acts 1881 (Mo.), 

cago, etc., R. Co. J MclCean, 40 Hh cause of such injury.’ Acts 

2f8; Chicago, etc., R. Co. v. Fears, 53 HU P* ^ .. that a fail* 

115; Illinois, etc., R. Co. v. Mofiitt, 67 not make a 

III. 431; Chicago, etc., R. Co. 7 a Lee, 68 ure to give signals did under it the 
in. 576; lUinol, etc, R. Co. sf. Goddard, case of 

73 III. 567; Illinois, etc., R. Co. v. Benton, bupreme Court of r ^ g Huckv 

69 III. 174; Chicago, etc., R. Co. v. Hatch, it does raise a ^gg 

79 111. 137 ; Illinois, etc., R. Co. v. Ham- hold v. St. lUmis, c^Yas. 6i;o. 

mer, 85 111. 526; Chicago, etc., R. Co. p- Am. & Eng. . Georgia that de- 

Lee, 87 III. 454; Wabash, etc., R. Co. There is in 

Henks, 91 111. 406; Stratton Central, etc., Clares the by 

R. Co. 95 III. 25; S.C., I Am. & Eng. R. be presumed when an mjuiy s mniaea y 

R. Cas 115; Chicago, etc., R. Co w. Dim- the running of ‘^e 

mick, 96 m. 42 •, s. c, 2 Aim & Eng. R. R- otUei m 33. Central, *^etc, 

Cas. 201 ; Chicago, etc., R. Co. v. Johnson, Code of Ga. i^2, §§ ^ cn • ». L 27 

,03 in. Sl2i s. c" 8 Am. &Eng. R. R.Cas. ^ 

“""i In Missouri, in 1881, the legislature A«d m Tenne^^««’ 
amended § 806, Rev St 1879. «> » tot If tender 

make the last sentence of said section read, liable for in juries 

And said corporation shall also be liable the company absolut y 



Railroad Liable to Municipality. CR OSSINGS. 


Legislative Control. 


40. Eailroad Liable over to Municipality. — Where an injury 
occurs at a crossing from a defect in a street at its intersection 
with a railroad, the municipality is liable in the first instance to 
the person injured.^ But if it was the duty of the railroad com- 
pany, as between it and the city, to keep the crossing in repair, 
then the municipality may recover over from the railroad company 
the damages and costs in which the city has been mulcted.^ And 
if the company had notice of the suit, the judgment against the 
city is conclusive as to the city’s right of recovery.® 

41. Legislative Control over Crossings. — The legislature has the 
right and power to regulate grade crossings of railways and high- 
ways, declare established crossings a nuisance, and order changes 
made conducive to the public welfare.* 

So, a statute imposing penalties for the failure to give statutory 
signals, and giving part of the penalty to the person who informs, 
are constitutional, both under State and federal laws.® But a city 
ordinance undertaking to regulate the speed of trains along and 
over streets is void if unreasonable in its terms. Municipal regu- 
lations, to be valid, must be reasonable.® 

42. Eailroad-Eailroad Collisions. — This topic belongs more prop- 
erly, perhaps, to the subject of railroads ; yet a doctrine relating 

to wbiich the omission of the statutory Montgomery, 72 N. Y. 65; First National 
duties even remotely contributed. Code of Bank v. Port Jervis, 96 W. Y. 550 ; s. c , 6 
Tenn. 1884, §§ 1298-1300. Railroad Co. Am. & Eng. Corp. Cas. 233; Brooklyn v. 
Walker, u Heisk. (Tenn.) 383. Brooklyn, etc., R. Co., 47 N, Y. 475 Low- 

In some States, there are proceedings by ell v. Boston, etc., R. Co., 23 Pickering, 24 
indictment to recover damages in the na- Woburn v. Boston, etc,, R. Co., log Mash. 
ture of a penalty for killing persons at 283; Portland v, Richardson, 54 Me. 46; 
railway highway crossings by the railroad Veazie v. Penobscot R. Co., 49 Me. 119; 
trains. State v. Maine, etc,, R Co., 76 Ottumwa v. Parks, 43 la. 1 19. 

Me. 357 ; s. c., 19 Am. & Eng. R. R. Cas. 3 . Western, etc., R. Co. v. Atlanta (Ga. 
312. 1885), 19 Am. & Eng. R. R. Cas. 233; 

1 * A municipal corporation having the Chicago v. Robbins, 2 Black (U. S.) 410; 
care and control of the streets, is bound to Portland v, Richardson, 54 Me. 46? Boston 
see that they are kept safe for the passage v. Worthington, 10 Gray (Mass.), 496; Mil- 
o£ persons and property. If this duty be ford v, Holbrook, 9 Allen (Mass.), 17; 
neglected, and one should be injured on Rochester v. Montgomery, 72 N. Y. 65; 
account of such neglect, the corporation will First Nat Bank v. Port Jervis, 96 N. Y. 
be liable in the first instance for the damage 550, 6 Am. ik Eng. Corp. Cas. 233 ; West- 
thus sustained, even though the defect field v. Mayo, 122 Mass. 100. 
causing the injury result from the failure of 4 . Tiedeman Lim, Police Pow, 593-602; 
a railroad company to keep a crossing in Woodruff v. Catlin (Conn.), 6 Atl, Rep. 
repair. Western, etc., R. Co, Atlanta 849; Textor v, Baltimore, etc., R. Co., 59 
<Ga. 1885), 19 Am.& Eng. R. R. Cas. 233; Md. 63; s. c., 13 Am. & Eng. R. R. Cas. 
Chicago Robbins, 2 Black (U. S.), 418. 635, and note; Railroad Company v. Rich- 

2 . Western, etc., R. Co. v, Atlanta (Ga. mond, 96 U. S. 521 ; Knobloch v. Chicago, 
1885), 19 Am. & Eng. R. R. Cas. 233; etc,R. Co., 31 Minn. 402; s. c., 14 Am. & 
Chicago Vt Robbins, 2 Black (U. S.), 418 ; Eng. R. R, Cas. 625, and note. 

Robbinsz^. Chicago, 4 Wallace (U.S.), 657; 0. State v. Wabash, etc., R. Co. (Mo. 

Lowell V. Short, 4 Cush. (Mass.) 275; Mil- 1886), i S. W. Rep. 130; State z/. Hannibal, 
furd v, Holbrook, 9 Allen (Mass.), 17; etc., R. Co. (Mo. 1886), i S. W. Rep. 133} 
Boston V, Worthington, 10 Gray (Mass ), Revised Stat. Mo. 1879, § 806. 

496; Woburn v* Henshaw, loi iSflass. 193; 6. Cooke Boston, etc., R. Co, (Mass* 

We»t Boylston v Mason, 102 Mass. 341; 1883), 10 Am. & Eng. R. R, Cas« 328 J 
Westfield v. Mayo, 122 Mass, too; Nor- Meyers z^, Chicago, etc., R. Co,, 57 la. 555 ; 
wich V Br^d, 30 Conn. 355; Littleton v. s, c., 7 Am, & Eng, R. R, Cas. 40^ ahd 
Richaid;>on, 34 N. H. 179; Rochester v. note; s. c., 42 Am, Rep. 50. 
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CRUELTY TO ANIMALS— CRUISE— CUCKING-STOOL. 


abuse ; ill-treatment.^ What constitutes cruelty to a person de- 
pends upon the relation of the parties concerned,® 

CETTELTY TO ANIMALS. — See Vol. L p. 575. 

CEXJISE (see Admiralty) is nothing but a voyage for a given 
purpose, and may, therefore, be properly defined to be a cruising- 
voyage.® 

CUCE1N&-ST00L is an engine invented for the punishment of 
scolding and unquiet women.*^ 

CULPABLE (see Negligence) means not only criminal but 
censurable ; and, when the term is applied to the omission by a 
person to preserve the means of enforcing his own rights, censur- 
able is more nearly equivalent.® 

CULTIVATE. (See Adverse Possession, Vol. L p. 259.) — To 
till or husband the ground ; to improve or forward the product 


of the earth by labor.® 

1. Abbott’s Law Diet. 

% Cruelty towards weak and helpless 
persons takes place where a party, bound 
to provide for and protect them, either 
abuses them by whipping them unneces- 
sarily, or by neglecting to provide for them 
those necessaries which their helpless con- 
dition requires. Exposing a person of 
tender years, under a party's care, to the 
inclemency of the weather, Rex v. Ridley, 
2 Campb, 650. Keeping a child, unable to 
provide for himself, without adequate food. 
Rex V. Friend, Russ & Ryan, 20 Or an 
overseer neglecting to provide food and 
medical care to a pauper having urgent 
and immediate occasion for them. Rex v, 
Meredith, Russ & Ryan, 45, are examples 
of this species of cruelty. Bouvier’s L, Diet. 

3 . The Brutus, 2 Gall. C, C. 539. 

A voyage or expedition in quesat of ves- 
sels or fleets of the enemy, which may be 
expected to sail in any particular track at 
a certain season of the year. The region 
in which the cruises are performed is usu- 
ally termed the rendezvous, or cruising 
latitude. 

When the ships employed for this pur- 
pose, which are accordingly called cruisers, 
have arrived at the destined station, they 
traverse the sea backwards and forwards, 
under an easy sail, and within a limited 
space, conjectured to be in the track of 
their expected adversaries. Weskett Ins. 
Lex. Merc, Redid. 271, 284; Dougl. 509 j 
Marshall Ins. 196, 199, ^20. 

Crmse imports a definite place as well as 
time of commencement and termination, 
unless such construction is repelled by the 
context. When not otherwise specially 
agreed, a cruise begins and ends in the 
oouniry to which a ship belongs, and ftom 
which she derives her commission. The 
Brutus, 2 Gall. (C. C.) 539. 

o 


4 . James z/. Comm., 12 S. & R. (Pa.) 230; 
Co. 3d Inst. 219, 4 Bl. Com. 168. 

5 . As he has merely lost a right of action 
which he might voluntarily relinquish, and 
has wronged nobody but himself, culpable 
neglect conveys the idea of neglect which 
exists where the loss can fairly be ascribed 
to the party’s own carelessness, improvi- 
dence, or folly. Waltham Bank z/, Wright, 
8 Allen (Mass.), 121. 

Culpable negligence is the omission to do 
something which a reasonable and prudent 
man would do, under the circumstances 
surrounding each paiticular case, or it is 
the want of such care as men of ordinary 
prudence would use under similar circum- 
stances. Woodman v. Nottingham, 49 
N. H. 387. See Hot Springs R. Co. v. New- 
man, 36 Ark. 6io. 

Culpable homicide, described as a crime 
varying from the very lowest culpability up 
to the very verge of murder. Lord Mon- 
crieff, Arkley’s R. 72. In statute, Sykes v, 
Meacham, 103 Mass. 286. 

6. State V, Allen, 13 Ired. L. (N. Car.) 
36; Clark V* Phelps, 4 Cow. (N. Y.) 190. 

Cultivated Land, Field or Grounds.*— 
It is not necessary that there should be 
something actually growing upon the land 
in order to constitute it ** cultivated ” land. 
*‘The word ‘cultivated’ may refer either 
to past or present time. A field on which 
? crop of wheat is growing is a cultivated 
field, although not a stroke of labor may 
have been done to it since the seed was 
put into the ground ; and it is a cultivated 
field after the crop is removed.” Accord- 
ingly, the defence to an indictment for 
removing a fence around “ cultivated 
grounds,” that there was nothing growing 
upon them, is not good. It was suflicient, 
to show that the grounds were cultivated, 
that they had been prepared for tillage 
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3}e&iition. 


CUMULATIVE SENTENCE. 


Befbiitioji. 


CTTHTTLATrirE SElTTElSrCE. — Where a person is charged with 
several offences at the same time of the same kind, he may be 
sentenced to several terms of imprisonment or penal servitude, 
one after the conclusion of the other. ^ 

by being cleared and fenced, and that a Suitable for Cultivation Land situated 

crop had been raised upon them the pre- in the mountains, six miles from the sea, 
ceding year. State v, Allen, 13 Ired. L. difficult of access for want of roads; of 
{N. C.) 36. ^ uneven, but not steep, surface; of a rich 

“ Where a piece or tract of land has soil, covered with brush and timber, which 
been cleared and fenced and cultivated, or must be removed before it can be ploughed ; 
proposed to be cultivated, and is kept and valuable as timber land, but more valuable, 
used for cultivation, according to the ordi* after the removal of the timber, for agri- 
nary course of husbandry, although nothing cultural purposes, ■— such land is "suitable 
may be growing within the enclosure at for cultivation,” within a constitutional 
the time of the tresfjass, is a ‘cultivated provision that such land belonging to the 
'fieid,*within the description of the statute” State shall be granted only to actual 
prescribing a penalty for the removal of settlers. The phrase includes “all lands 
fences. State v, McMinn, 81 N. C. 58^. ready for occupation, or which by ordinary 
Enclosed or Cultivated Eield. — A field farming processes are fit for agricultural 
need not necessarily be enclosed by a law- purposes.” It is not confined to those 
ful fence, in order to be an “enclosed or which are “presently or immediately fit 
cultivated field,” within an act requiring for tillage, without other preparation than 
railroad companies to fence their tracks appertains to the ordinary operations of 
along such fields. Biggerstaff v, St. Louis, husbandry,” and are capable of cultivation 
•etc., K. Co , 60 Mo. 567. without the necessity of clearing the tim- 

Improved or Cultivated Land. — A power her. Manley z'. Cunningham (Cal.), 13 
given to commissioners to lay out roads Pac. Rep. 623, 

through “improved or cultivated land,” Things Necessary for Cultivation. — An 
does not include the right to prostrate act gave a hen upon a farm for “all advance 
buildings in so doing, liiese, though im- of money, purchase of supplies, faiming 
provements, are not within the contempla- utensils, Working stock, or other things 
tion of the words of the act. “ The terms, necessary for the cultivation of the farm or 
to * improve and cultivate,’ may be con* plantation.” In construing this, the court 
^idered as synonymous. . . . When speak- said, “ What is embraced in the words 
ing of improved land, it is generally under- * other things necessarv for the cultivation 
stood to be such as has been reclaimed, is of the farm,’ must be learned by resoit to 
used for the purposes of husbandry, and the usages and customs of the agricultural 
lb cultivated as such, whether the appro- interest. The statute implies that the 
priation is for tillage, meadowy or pasture.” fanner has the land. What he needs, and 
Clark V. Phelps, 4 Cow. (N. Y.) 190. what the statute proposes to secure, is the 

Under a statute authorizing the location common and usual outfit provided from 
of private roads from improved or culti- time to time, to make the cro|>.” “The 
vated land to a town or highway, a mill only rule that can be adopted ivith safety, 
lot upon which a mill was erected was is to take into account the system of agn- 
held to be such. Lyon v. Hamor, 73 Me. culture as we actually have it, — the char- 
36. acter of the food, clothing, etc,, consumed 

State of Cultivation. — In an act limit- by the laborers ; the implements and prov- 
ing a widow’s dower to lands “in a state ender appropriate for the use, — and in 
of cultivation,” “*a state of cultivation* that light determine whether an account in 
must be the converse of a state of nature ; w^hole or in part is in excess of the statute.” 
and whenever lands have been wrought There is a rebuttable presumption, that, 
with a view to the production of a crop, where the farmer in good faith has taken 
they must be considered as becoming and up goods on the faith of the lien, they are 
continuing in ‘a state of cultivation,* until necessary. Where the goods were used to 
abandoned for every purpose of agricuL pay laborers with, the seller was protected 
tore, and designedly permitted to revert to by the lien, Herman v. Perkins, 52 Miss, 
a condition similar to their original one.” 813, 

Lands “in a state of cultivation ” are not I. i Russell on Crimes (gth ed.) 82; i 
necessarily such as “produce an income;** Bishop, €r. Proc- (3d ed.), |§ 132^ 1327 ; 
they do not, ipsa factor cease to be in a R. WUliams, i t^ach, 53^ » Williams sy, 
stateof cultivation because naturally sterile State, rS Ohio St. 46; ^hnson r. People, 
' ad unprofitable for agriculture, jfohnson 83 III. 43 » ? Fletcher p. People, 8l 111 . 1 16 ; 
"^erley, 2 N. H. 56, Martin v. People, 76 111 . 499; State p. Car* 
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Defimtion. 


CUMULATIVE VOTING. 


Definition. 


CTmULATIVE VOTING.— i. In the Election of Public Officers. — 

By the Constitution of Illinois (each district voting for three rep- 
resentatives), each voter may cast as many votes for each can- 
didate as there are State representatives to be elected, or may 
distribute his votes, or equal parts thereof, among the candidates 
as he sees fit.^ 

In Ohio it has been held that a statute authorizing the election 
of four members of the police board at the same election, but 
which denies to an elector the right to vote for more than two 
members, is in conflict with the constitution of that State.* 

lyle, 33 Kan. 716; Kite v. Commonwealth, together a continuous period of time, each 
n Met. (Mass.) 581; Russell t/. Common* covering a different part, but the three 
wealth, 7 S. & R. (Pa.) 489 ; In Bloom, 53 parts being continuous, the indictments 
Mich. 597 ; Exp. Roberts, gNev. 44 ; People being found at the same time, by the same 
V, Forbes, 22 Cal. 135 ; Exp. Dalton, 49 Cal. grand jury, on one oath and one examina- 
463; Exp. Fry, 3 Mackey (D. C.), 135. See tion, of the same witnesses, covering the 
Gregory e'. R., 15 Q.B. 974; Mims z'. State, whole continuous time. One judgment 
26 Minn. 498} Barnes v. State, 19 Conn, was entered on the three convictions. It 
398. Compare People v. Liscomb (Tweed’s first imposed a term of imprisonment and 
Case), 60 N. Y. 559; Miller 2/. Allen, ii a fine. It next iniposed two further sue* 
Ind. 389 ; Kennedy v. Howard, 74 Ind. 87 ; cessive terms of imprisonment, each to 
James z/. Ward, 2 Met. (Ky.) 271; Baker begin at the expiration of the last preced- 
2/. State, 1 1 Tex. App. 262 j Meyers, ing sentence and judgment, with two 
44 Mo. 279. further fines. It set forth the time em- 

Where the sentence, as shown by the braced by each indictment, and specified 
record, is to imprisonment ‘Hor a further each of the three punishments as being 
teim of ten years, to commence at the ex- imposed in respect of a specified one of the 
piration of the sentence aforesaid,” and indictments. On a petition to a district 
there is nothing in the record showing to court of the Territory by the^ defendant for 
what the term “aforesaid” relates, such a writ of habeas corpus^ setting forth that 
judgment and sentence will be reversed for he had been imprisoned under the judg- 
uncertainty. Williams v. State, 18 Ohio ment for more than the term first imposed, 
St. 46. See In re Jackson, 3 Mac Arthur and had paid the fine first imposed, and 
( D. C.), 24. that the other two punishments were m 

Where the defendant is convicted of excess of the authority of the trial court, 
several offences under different counts of the writ was refused. On appeal to this 
the same indictment, it is error to render court, held^ ( i ) there w^as but one entire 
judgment ordering imprisonment of the offencefor the continuous time ; (2) the trial 
defendant a gross number of days in all. court had no jurisdiction to inflict a pun- 
It should fix the imprisonment for a sped- ishment in respect of more than one of the 
fied number of days on each count on convictions; (3) as the want of jurisdic- 
which conviction is had, the imprisonment tion appeared on the face of the proceed- 
on several counts to commence at the ings, the defendant could be released from 
expiration of each preceding term. Mar- imprisonment on a habeas corpus j (4) the 
tin V. People, 76 111 . 499 ; Mullinix v. Peo- order and judgment of the court below 
pie, 76 111 . 21 1 ; Fletcher v. People, 8i III. must be reversed, and the case be remanded 
116; Bolun V. People, 73 111 . 488. to that court, with a direction to grant the ' 

It is erroneous in the judgment to fix the writ of habeas corpus prayed for. In re 
clay and hour when imprisonment shall Snow, 120 U. S. 274. 
commence and end under each count. The Three separate offences — but not more 

sentence to imprisonment should be for a — against the provisions of U. B. Rev. 
specified number of days under each count Stat. § 5480, when committed within the 
upon which conviction is had, the impris- same six calendar months, may be joined ; 
onment under each succeeding count to and when so joined, there is to be a single 
commence when it ends under the preced- sentence for all. But this does not pre- 
ing one, without fixing the day and hour of vent other indictments for other and dis- 
any. Johnson e/. People, 83 III. 431. See tinct offences under the same statute com- 
In re Bloom, 53 Hich. 597. mitted within the same six calendar months* 

S. was convicted separately in a district In re Henry, 123 U. S. 372. 
court of tlie Territory of Utah on three 1. Illinois Const, art tV. §§ 7, 8, ' 

indictments under that i^tetion, covering 2 . State v. Constantine, 42 Ohio St 437 
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In the Election 


CUMULATIVE VOTING. 


of PnbUe Officers. 


s. c., 9 Am. & Eng. Corp, Cas. ^3. It is It is probable that the framers of the 
believed that the opinion of Mcllvaine^ constitution contemplated that all officers 
in this case is the first expression @£ judi- to be voted for should be voted for by each 
cial opinion on the constitutionality of elector^ and that a plurality of votes should 
statutory provisions for minority represen- elect ; but is there any thing in the consti- 
tation. The point was raised in two New tution that amounts to a guaranty that the 
York cases, — People v. Crissey, 91 N. Y. majority or plurality shall in every case 
616; and Agerstein v. Kenney, 7 Am. & have the absolute right to elect every officer 
Eng. Corp. Cas. 677, — but in both cases to be voted for? It would seem not. In 
the court declined to pass upon it. In the certain cases the constitution contains ex- 
latter case the court said, speaking of the press provisions as to the modes in which 
constitutionality of minority representation, officers shall be elected. Thus, § 3 — of 
“ The constitutional question which the art. III. provides that a plurality shall elect 
plaintiff sought to raise by the commence- the executive officers of the State (gov- 
ment of this action is a very grave and in- ernor, lieutenant-governor, etc.). In the 
teresting one, and should not be decided case of representatives, however, the con- 
in any case unless properly presented and stitution is not at all explicit; § 2, art. II. 
necessarily involved. It need not be de- merely provides that they shall be elected 
cided in this case,” In the former case the by the electors in their respective districts, 
court, referring to the discussion of the same Under this provision it would seem that 
constitutional point in the course of the the legislature might by statute require 
argument by council, said, ‘‘ We ought not that a majority vote or even a two-thirds 
to decide it. It has a possible importance vote was necessary to elect, and in case that 
beyond the issues involved. It touches the the requisite number of votes w'ere not 
question of minority representation upon attained by any candidate that the election 
which has been founded very much legisla- might be thrown open to the house. Yet 
tion, and about which there is room for such legislation would have the effect of 
difference and debate.” defeating the will of the majority in many 

The constitutional provision on which cases, as where in a given district one party 
the court bases its decision in this case is was in the predominance but not sufficiently 
contained in § i of art. V. of the Ohio so to elect their man, and in the house the 
Constitution of 1851, entitled “ Elective opposite party was in the majority. The 
Franchise,” and is to the effect that every provisions of the constitution in relation 
duly qualified elector ** shall be entitled to to apportionment, art. XL, would seem to 
vote at all elections.” The entire section prohibit any minority representation in the 
reads as follows : “ Every white male citizen case of representatives, 
of the United States of the age of twenty- As to the validity of minority reprcsenta- 

one years who shall have been a resident tion under the New York Constitution of 
of the State one year next preceding the 1881, the case is more difficult. § r of 
election, and of the county, township, or art. II., after fixing the qualifications of an 
ward, in which he resides, such time as tn^ elector, goes on to provide that he “ shall 
be provided by law, shall have the qualitf- be entitled to vote ... for all officers that 
cations of an elector, and be entitled to now are or hereafter may be elected by the 
vote at all elections.” people.” 

It would seem that all that the section At the time this constitution was being 
was intended to provide for was for the framed, the theory of minority representa- 
fixing of the qualification of electors, and tion had been in practical operation in the 
if the last clause in the section was in- State of Illinois for several years under 
tended to guarantee any constitutional right the provision of the constitution of 1870 
to qualified electors, it was merely that of [art. IV. §§ 7, 8], and was well known 
equality ; that is, that all qualified electors to legislators as a practical system of rep- 
should have equal rights of voting at all resentation. Moreover, the language of 
elections, and for all officers to be voted the constitution seems to be an almost ex- 
for. It would seem clear that it was not i>ress prohibition of minority representa- 
in tended to prohibit minority represen ta- tion. Still, even as to this constitutional pro- 
tion and to give the right to each elector to vision, it would seem that it might be argued 
vote for all officers to be elected. As the with much force that it intended to provide 
court remarks, the subject of minority rep- for equal rights of voting, rather than to 
resentation was probably not known or prohibit minority representation. It is to 
thought of as a particular question at the be noticed that the system of minority rep- 
time the Ohio Constitution was framed resentation provided for by §§ 7, 8, art. 
(1851), and hence it is plain that the fram- IV. of the Illinois Constitution of 1870, is 
ers of that constitution did not intend to different from that adopted by the statute 
make any constitutional guaranty, or pro- held unconstitutional in the prindpal case, 
vision in the nature of guaranty, against §§ 7, 8, art. IV. of the Illinois Consti- 

lUtion provide that three representatives 
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CUMULATIVE VOTING— CUE A TOE— CUEE, 


2. In Private Corporations. — It is provided by several State 
constitutions that in the election of directors, etc., of a private 
corporation, the voting power of each stockholder shall be the 
number of shares he owns multiplied by the number of directors 
to be elected, and that he may divide this power among as many 
candidates greater than the whole number to be elected, and in 
such proportions as he shall see fit.^ 

CTUBATOB. (See Civil Law.) — The committee of the estate of 
a minor, spendthrift, imbecile or absent person.® 

CUBE. (See Verdict; Pleading.) — The care of souls; spir- 
itual charge ; ® the ordinary duties of an officiating clergyman,** 

shall be elected in each district, and that, right in those who own a major part of the 
** In all elections of representatives afore- stock of the corporation to elect, if they 
said, each qualified voter may cast as many see proper, every member of the board of 
votes for one candidate as there are repre- directory I would like to know what a 
sentatives to be elected, or may distribute vested right means ? ” The case of The 
the same, or equal parts thereof, among the State v. Green, 78 Mo. 188 ; s. c., 8 Am. 
candidates, as he shall see fit; and the can- & Eng. Corp. Cas. 322, is a similar decis- 
didate highest in votes shall be declared ion as to the constitutional provision of 
elected.” In the statute in question in the the State of Missouri, providing^ for cumu- 
principal case each voter was entitled to lative voting in private corporations. Con- 
vote for only two of a board of officers, and stitution of Missouri (187J), art. XIL § 6. 
the statute was held unconstitutional as in- In Wright v. Central California Colony 
fringing on the right of voters to vote for Water Co. (Cal.), 13 Am. & Eng. Corp. 
a// officers to be elected. But a provision Cas. 89, it was that under section 12 
similar to that of the Illinois Constitution of article XII. of the Constitution, each 
would not come under this objection, as c^ualified stockholder, present at an elec- 
each member would be entitled to vote for rion for directors of a corporation, has the 
all the members of the board if he chose, right, in exercising his power of voting for 
Yet of course the purpose and result of directors, to vote, at one time, the whole 
provisions like that in the statute in ques- number of shares in his name, for the 
tion, and of those like that in the Illinois whole number of directors to be elected, 
Constitution, are identical ; Le., to give rep- or to cumulate his shares by voting for one 
resentation to the minority. candidate for director as many votes as 

1 . Such a provision is contained in the shall equal the number of his shares mul- 
following State constitutions: Illinois tiplied oy the number of directors to be 
(1870), art. XL § 3; Pennsylvania, art. elected, or by distributing them, upon the 
XVL §4; West Virginia (1872), art XL same principle, among as many candidates 
§ 4; Nebraska (187 5), art XL ; Miscella- for directors as he shall think fit And an 
neous Corporations, § 5; Missouri (1875), election at which the stockholders are de- 
art. XIIL § 6; California, art XIL § 12. nied the right to thus cumulate their votes, 

It is held that such provisions are uncon* is illegal, and will be set aside, 
stitutional as impairing the obligation of In Fierce v. Commonwealth, 104 Pa. St. 
contract and infrin^ng on vested rights, as 150 ; s. c , 13 Am. & Eng. R. R. Cas. 74, it 
far as they concern corporations chartered was Md that article 16, section 4, of the 
before the adoption ox the Constitution. Constitution of Pennsylvania, providing for 
In the case of Hays v. Commonwealth of cumulative voting for directors of corpora- 
Pennsylvania, 82 Pa. St. 518,^ it was held tions, is not merely directory, and does not 
that the constitutional provision allowing require legislation to give it effect, 
cumulative voting (Constitution of Penn- A Just. Inst. L 23; i Bla. Com. 460; 
sylvani^ 1874, art. XVL § 4), if it applied Adams' Glos. 

to existing corporations, was void, as within The term has been adopted in Missouri 
the constittttional inhibition against impair- to apply to the guardian of a ward’s estate, 
ing the obligation qf contracts. The court as distinguished from the guardian of his 
says, **Now, whilst it cannot be said that person. Duncan Crook, 49 Mo. %i 6 * 
this would not be an alteration in the terms 3 . Webster, 
of the charter. It is nevertheless urged that 4 . Bouv. L. D. 

it is a mere regulation of the right of suf- A mere ** licensed preacher ” of the 

in corporaiions, affects the vested Methodist Church is not authorised ^ 
of no one, Bnt if it be not a vested perform a marriage ceremony by a statute 

956 



CURIOSITY— CURRENCY, CURRENT— CURRICLE. 


CTTEIOSITY. — See notes to Cabinet and Collection. 

OUBBEB'CY, OUBBEBT. (See Bills and Notes; ^ Coin; 
Money; Tender.) — The term currency is commonly used to in- 
clude whatever passes among the people for money, both coin 
and bank notes, or other paper money issued by authority, and 
which continually pass as and for coin.® It is sometimes, however, 
confined to the substitutes for coin, — bank and treasury notes, 
which circulate in the community as money.^ 

Current money is lawful money. Tender money, ^ current 
notes, funds, etc., are those which circulate in the community as 
money.® 

CBBBICIE® 


giving power to do so to all regular min- 
isters of the gospel of every denomina- 
tion having the cure of souls,” Whether 
a ** local preacher ” is within the act, cannot 
be said generally. “ It is not supposed 
that the cure of souls, as used in the act, 
implies a necessity that the minister should 
be the incumbent of a church living, or the 
pastor^ of anv congregation or congrega- 
tions in partfcular. But those terms im- 
port that the person is to be something 
more than a minister or preacher merely, 
and that he has a faculty, according to the 
constitution of his church, to celebrate 
matrimony, and, to some extent at least, 
has the power to administer the Christian 
sacraments, as acknowledged and held by 
the church.” Stale v. Bay, 13 Ired. L. (N. 
Car.) 289. 

1» Vol. ii. p. 326. 

2 . Whar. L. L. ; Bouv. L. D. ; C. F. & M. 
Ins. Co. V. Keiron, 27 111 . 501 ; Webster v. 
Pierce, 35 III. 1585 Cockrill v. Kirkpatrick, 
9 Mo. 701 ; Dugan v, Campbell, i Ohio, 

1 15; Lackeys/. Miller, Phil, L. (N. Car.) 
26; Lampton v. Haggard, 3 Mon. (Ky.) 
149; Pilmer v. Bank, 16 la. 333; Butler 
Paine, 8 Minn. 329, In the last case, ciu- 
rency was said to be money ; but in Gris- 
wold v. Hepburn, 2 Duval (Ky.), 33, it was 
held not to be necessarily so, but that 
“ whatever circulates conventionally on its 
credit as a medium of exchange, whether 
it be bank notes, bills of exchange, or gov- 
ernment securities, being thus practically 
current, is properly current.” 

The word currency is far from having 
a settled, fixed, and precise meaning ; and, 
even if it had such a meaning in general, it 
might acquire in certain localities, or among 
certain classes, a different signification ;” 
and evidence is admissible to show its 
peculiar meaning at the time and place of 
drawing a draft in which the word occurs. 
Pilmer v. Bank, 16 la. 333. The contrary 
of this is, however, keldm nearly all of the 
eases cited. 


3 . M. & F. Ins. Co. v, Tincher, 30 III. 
399; Osgood V. McConnell, 32 III. 75; 
Coffin V. Hill, r Heisk. (Tenn.) 385 ; Dull's 
Case, 25 Gratt. (Va.) 965; State v, Gasting, 
23 La. Ann. 609; Hulbert zf. Carvei, 57 
Barb. (N. Y.) 62; s. c., 40 Barb. 245. 
Both the general and the restricted signifi- 
cation are recognized in Phelps r. Town, 
14 Mich. 379. “ In currency,” by general 
usage among merchants and bankers, means 
in notes current in the community, and is 
in contra distinction to “in specie,” which 
means in coin. Trebilcock v, Wilson, 13 
Wall. (U. S.) 657. 

The term will not include depreciated 
bank notes. C, F. & M. Ins. Co. v. Keiron, 
27 Hi. 501 ; M. & F. Ins. Co. v, Tincher, 
30 111 . 399; Osgood z\ McConnell, 32 III, 
75; contra, Coffin v. Hill, i Heisk. {'Penn.) 

385- 

“ United States currency,” as the subject 
of larceny, embraces treasury notes and 
national bank notes. DulPs Case, 25 
Gratt. (Va.) 965; State v. Casting, 33 La. 
Ann. 609. 

“Greenback currency” means United 
States legal tender notes only, and does not 
include national bank notes. Burton r>. 
Brooks, 25 Ark. 215. 

4 . Bouv. L. D. ; Bainbridge Owen, z 
J. J. Marsh. (Ky.) 464; Wharton v. Morris, 
I Dali. (Pa.) 134; Lee v . Biddis, i Dali. 
(Pa.) 175. And see articles on Money and 
Tender. 

5 , Baker v, Jordan, 5 Humph. (Tenn.) 
485; Moore z'. Gooch. 6 Heisk. (Tenn.) 
104; Osgood V. McConnell, 32 III. 75. 
The test of currency is not convertibility. 
Stalworth v. Blinn, 41 Ala, 321 ; contra. 
Fleming v. Nali, 1 Tex. 246; Williams v. 
Annis, 30 Tex. 37. 

6, It appeared in evidence that the plain- 
tiff had made a written application to the 
defendants for insurance “on merchan- 
dise” to be laden on board the “Mar- 
garet,” on a voyage to New Orleans ; that 
he did not specify the merchancUse to be 
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Definition. CURTESY. Ke^nisites at Common Law. 

CTJETESY. 

I. Definition, 958. 

a. Requisites at Common Law, 958 
{a) Marriage^ 959. 

\b) Seisin^ 959. 

/. Remainder i 961. 

(t) Birth, (^61. 

(</) Death of Wife, 962. 

2. Curtesy Initiate, 962, 
fl. Not a Vested Right, 963. 

1. Befimtion. — Tenancy by the curtesy is an estate for life, 
created by the act of the law. When a man marries a woman, 
seised, at any time during the coverture, of an estate of inheritance, 
in severalty, in coparcenary or in common, and hath issue by her 
horn alive, and which might by possibility inherit the same estate 
as heir to the wife, and the wife dies in the lifetime of the hus- 
band, he holds the land during his life by curtesy.^ 

2. Eequisites at Common Law. — To entitle a husband to a tenancy 
by the curtesy, four requisites must exist; viz,, there must be a 
legal marriage ; there must be seisin by the wife during coverture ; 
there must be issue capable of inheriting the estate; the wife 
must be dead.^ 

shipped, nor was he required the com- married woman of land held by her 
pany so to do. Upon this application, an to her sole and separate use, entitle her 
insurance was effected at three per cent, husband, after her death, to an estate by 
Under the policy, the plaintiff claimed the the curtesy therein. Comer v. Cham- 
value of a which, by the perils of berlain, 6 Allen (Mass.), 166; Stewart 

the seas, had sustained damages beyond Ross, 50 Miss. 776. 
fifty per cent, and had been sold, after sur- “ If a man taketh a woman, seised of 
vey, for the benefit of the concerned, ic 'ands in fee, and is disseised and then 
also appeared in evidence that three pe. have issue, and the wife die, he shall enter 
cent was the common sea-risk on goods, and hold by the curtesy. So if he hath issue 
wares, and merchandise, and that carriages which dieth before the descent.” Ld. 
and household furniture could not, at that Coke, i Inst. 30 a. ; Jackson v. Johnson, 5 
time, have been insured under from twelve Cowen (N. Y.), 74, 95; s. c., 15 Am. Dec. 
to twenty per cent, on account of the in- 433 ; Guion z'. Anderson, 8 Humph. (Tenn.) 
creased risk from the nature of the sub- 307. 

ject, and that such insuiances always con- Where an illegitimate child under a 
tained an express exemption from partial statute becomes legitimated by the sub- 
losses. Duplanty 7/. Insurance Co., Anthon sequent marriage of the parents, the father 
(N. y.), 157. will be entitled to an estate by the curtes) 

1. 4 Kent's Com, 13th ed. 25; Litt. § at the death of the mother, although no 
3S; I Bishop M. W. § 473; 2 Blackst. other issue was born. Hunter Whit- 
126; Heath v. White, 5 Com. 22S; Raw- -worth, 9 Ala. 965. 

lings V. Adams, 7 Md. 26; Carrington v. Where the wife has no seisin in fact in 
Richardson, 79 Ala. loi, 104. the land in her lifetime, the husband is 

2. Jackson v. Johnson, 5 Cow. (X. Y.) not entitled to curtesy in it. Carpenter v. 
74t 95 t ^oz; s. c,, 15 Am. Dec. 4331 Hun- Garrett, 75 Va, 139. 

ter tf. Whitworth, 9 Ala. 967 5 Furguson v. Where there is no issue, there can exist 
Tweedy, 43 N. Y. 543; Stewart t'. Ross, 50 no right to curtesy. Winkler v, W^inkler, 
Miss. 776; Monroe v. Van Meter, 100 III. 18 W. Va. 455. 

347 » Wheeler p. Hotchkiss, 10 Conn. 225; An alien is not entitled to take as tenant 
Withers v. Jenkins, 14 S. Car. 597; Me- by the curtesy. Hatfield v. Sneden, 54 
Daniel Grace, 15 Ark. 46s; Carpenters. N, Y. 280; Reese tf. Waters, 4 W. & S. 
Garrett,75 Va. 129, 133; Winkler ??. Wink* (Pa.) 145; Copeland n. Sands, t Tones 
ler, 18 W. Va, 455. (N. Car.) 70. 

The four requisites need not all exist at Not even where he has declared Ws 
the same time. So will the birth of Hv- tion to become a citisen. Ross 
kg children, after the conveyance by a 20 Pick. (Mass.) izt* ^ 

m 


j. Curtesy Consummate, 963. 

3. In what Property does Curtesy 

exist, 964. 

(iz) Equitable Estates, 965. 

\b) Wife^s Separate Estate, 965. 

4. How barred, 966. 

5. Curtesy by Statutes, 966. 

(a) Married Women Acts, 967. 



Iteq^uisites at Comsioii law. 


CURTESY. 


Marriage — Seisin. 


(d) Marriage, — The marriage must be a lawful one; though, if 
it be a voidable one, it will give curtesy, unless it is actually 
avoided during the life of the wife. It cannot be declared void 
afterwards.^ 

{b) Seisin. — To entitle the husband to an estate by the curtesy 
in the real property of his wife, she must have been seised of it 
during coverture ; but it is not necessary that she should be seised 
of it at the time of her death, or at the time of the birth of 
issue.^ 

1 . I Washb. on Real Prop. 5th ed. 172 ; {N. Car.) 12; Spencer 7». Spencer, 3 Jones, 
Stewart on Husband and Wife, § 153. Eq. (K. Car.) 404; Poston v. Gillespie, 5 

The marriage must exist at the time of Jones, Eq. (N. Car.) 258; Goodson?/. Whit- 
the death of the wife. A divorce, dr vtn~ field, 5 Ired. Eq. (N. Car.) 163; Strong 
ado^ will destroy the husband’s right to Menzies, 6 lied. Eq. (N. Car.) 544; Tis- 
curtesy. Wheeler?'. Hotchkiss, 10 Conn. dale?. Hailey, 6 lied. Eq. (N. Car.) 358; 
225; Mattocks V. Stearns, 9 Vt. 326. Williams v. Carle, ro N. J. Eq. 543; K<jb- 

But in Alabama a decree of divorce, a hison?'. Buck, 71 Pa. St. 3S6. 
mensa el ihoro^ against the husband will be The seisin must be actual. Actual 
no bar to his right to curtesy. Smoot v. seisin, or seisin in fact, means posses.sion 
Lecatt, I Stew, (Ala.) 590. of the freehold by the pedis positio of one’s 

2 . Mercer v. Seklon, 1 How. (U. S.) 37 ; self or one’s tenant or agent ; or by cun- 

McDaniel v. Grace, 15 Ark. 465; Withers struction of law, as in case of a common- 
s'. Jenkins, 14 S. Car. 597; Upchurch v. wealth’s grant, a conveyance under the 
Anderson, 59 Tenn. 410; Haynes?'. Bouin, statute of uses; 01 of grant or devise 
42 Vt. 686 j Jackson v. Johnson, 3 Cow. where there is no actual adverse occupancv. 
(N. Y.) 74; Comer?'. Chamberlain, 0 Allen Carpenter v, Gairett, 75 Va. 129 ; Mercer 
(Mass.), 166. V. Selden, i How. (U. S.) 37, 54; Haynes 

A father, who was tenant by the curtesy, r. Bourn, 42 Vt. 686; Furguson v. Tweedy, 
sold his interest in his deceased wife’s lands, 43 N. Y. 543; Gibbs v. Esty, 22 Hun 
and at the same time, a.s guardian of his (N. Y.), 260; Jackson v. Johnson, 5 Cow. 
children, sold their interest under an order (K. Y.) 74,90; s. c, 15 Am. Dec. 433; 
of the probate court, and invested the Bush r'. Bradley, 4 Day (Conn.), 298; On 
whole proceeds in other lands, and took v. Hollidays, 9 B. Monr. (Ky.) 59; Adams 
the deed to himself as guardian of the chil- Logan, 6 T. B. Monr. (Ky.) 179; Petty r. 
dren, and took possession, made valuable Malier, 15 B. Monr. (Ky.) 591; Stinebaugh 
improvements on it, and received the rents v. Wisdom, 13 B. Monr. (Ky.) 467 ; Van- 
and profits for many years, and maintained arsdall v. Fauntlerov» 7 B. Monr. (Ky.) 
his children. When his daughter had mar- 401 ; Stevens v. Smith, 4 J. J. Marsh. (Ky.) 
ried, she brought ejectment against him for 64; s. c., 20 Am. Dec. 205. ^ [ 

her interest in the land. He set up the G. died in 1845 intestate, leaving a wid- 
above facts, and asked to hold the land for ovv and eight children, all but one infants, 
his life in lieu of the tract sold in which he By the law, as it then was, until dovyer was 
had curtesy. Heldy that he could not have assigned to the widow, she was entitled to 
curtesy in the la.st tract, because his wife remain in the mansion-house and the me.N- 
was never seised of it. Bogy ?•. Robeits,48 suage and plantation theieto belonging, 
Ark. 17. without being charged with paying the 

A female of full age, owming land, sold it heir any rent for the same. Dower wms 
by verbal contract, received the price, put never assigned to the widow ; and she 
the purchaser in ]>ossession, but failed to remained m possession of the mansion- 
convey until she became a fepie rm'ert and house and plantation until her death in 
Rad issue born alive, when her husband 1866, cultivating and renting out the land 
united with her in a conveyance to the pur- in her own name, and using an^ disposing 
chaser, ffeld, that the husband was not of the profits at her own pleasure, her chil- 
tenant by the curtesy. Welch v. Chandler, dren being with her and supported by her 
13 B, Monr. (Ky.) 420. until their death or marriage. H., one of 

But if, on the eve of her marriage, a the daughters, married C.; had issue bom 
woman should convey her real estate with- alive, and died in the lifetime of her mother, 
out the consent of the contemplated hus- Upon a bill by C. to have curtesy in his 
band, it is a fraud on his rights, and void wife’s share of the land, the wife did 
as to him. Hobbs v. Blandford, 7 T. B. not have seisin in fact in the land in her 
Monr. (Kv.) 473; Baker r. Jordan, 73 N. lifetime, and C, was not entitled to curtesy 
Car. 145 ; Johnsion v. Peterson, 6 J ones, Eq. in it, Cari>enter v. Garrett, 75 Va. 129, 
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Re^uisited at Common law. 


CURTESY. 


Seisin, 


Seisin in law of the wife is not sufficient 
to invest the husband with an estate as 
tenant by the curtesy. Nothing short of 
seisin in factj or actual seisin, will affect 
this. Seisin in law is a right to the pos- 
ses sion of the freehold, when there is no 
adverse occupancy thereof, such as exists 
in the heir after descent of lands upon him 
before actual entry by himself or his ten- 
ant. Carpenter v. Garrett, 75 Va. 129; 
Fulton 7'. Johnson, 24 W. Va. 95. 

Although it is undoubtedly the general 
language of the English authorities that 
only seisin in fact during coverture entitles 
the husband to an estate by the curtesy, 
this rule, in its literal strictness, has not 
been adhered to, either in England or in 
this country. Jackson v, Johnson, 5 Cow. 
(N. Y.) 74, 97; s- c., IS Am. Dec. 4331 
Ellsworth V. Cook, 8 Paige (N. Y.), 643; 
IMerritt v. Horne, 5 Ohio St. 307, 317 ; s. c., 
67 Am. Dec. 298 ; Borland v. Marshall, 2 
Ohio St. 308; Bush v. Bradl^, 4 Day 
{Conn.}i 2^ ; Kline 2/, Beebe, 6 Conn. 494; 
Wass Bucknam, 38 Me. 356; McCorry 
7/. King, 3 Humph, (Tenn.) 267; s. c., 39 
Am. Dec. 165; Day v. Cochran, 24 Miss. 
261 ; Stephens v. Hume, 25 Mo. 340; Har- 
vey t', Wickham, 23 Mo. 112; Keaume v. 
Cliambers, 22 Mo. 36; McKee 2/. Cottle, 
6 Mo. App. 416; Stoolfoos 2/. Jenkins, 8 
a. & R. (Pa.) 175; Buchanan z/, Duncan, 
40 Pa. St. 82 ; Chew v. Commissioners, 5 
Kawle (Pa.), 160. 

A husband may be tenant by the cur- 
tesy, though the wife was never seised in 
dee^ either actually or constructively, and 
though the land was adversely held duiing 
the coverture by another person. Mitchell 
2'. Ryan, 3 Ohio St. 377. 

The doctrine that there must be seisin 
in deed in the wife, only applies in cases 
where her title is not complete before en- 
try, as where she takes as heir or devisee, 
and not where she takes by a conveyance 
which passes the legal title and seisin of 
the land, Adair z'. Lott, 3 Hill (N. V.), 
[82; Jackson v. Johnson, 5 Cow. (N. Y.) 
74; Ellsworth V. Cook, 8 Paige (N. Y,), 
643 ; Davis v. Mason, r Pet. (U. S.) 503. 

In order to give a right by the curtesy 
in the wife’s lands, it is not sufficient that 
the wife was seised of an estate of inherit- 
ance therein during the coverture. She 
must also have a right to the present pos- 
.session of the freehold, Watkins 2^ Thorn- 
ton, n Ohio St. 367. 

The rigid rules of the common law have 
never been applied to a wife*s estate in 
*^wild** or ♦‘waste” lands to enable her 
husband to acquii^ a tenancy by the cur- 
tesy, Davis V. Mason, i Pet. (U, S ) $03, 
500; Barr v. Galloway, t McLean (U, S.), 
416; Wells 2^ Thomj^son, 13 Ala. 793; 
s, c., 48 Am- Dec. 76; McCorry 2*. Kiig, 3 
iiumph, (Tenn.) 267; s. c., 39 Am. Dec, 


165 ; Jackson v. Sellick, 8 Johns. (N. Y.) 
262 ; Jackson v. Johnson, 5 Cow. (N. Y.) 74^ 
102 ; Mercer v. belden, i How. (U. S.) 37,. 
49 ; Day v, Cochran, 24 Miss. 261 ; Reaume 
V. Chambers, 22 Mo. 36. 

The contrary doctrine was held in Xen^ 
tucky. ^ Neely v. Butler, 10 B. Monr. (Ky.) 
48; Stinebaugh v. Wisdom, 13 B. Monr* 
(Ky.) 467. 

If a man have a title of entry to lands,, 
but does not enter for fear of bodily harm,, 
and he approach as near the land as he 
dare, and claim the land as his own, he 
hath presently by such claim a possession 
and seisin in the land as if he had entered 
indeed. And, under some circumstances^ 
living within view of the land will give the 
feoffee a seisin in deed as fully as if he had 
made an entry. Co. Litt. §§ 417-419; 
Mercer v. Selden, i How. (U. S.) 37^ 
54 . 

Possession by trustee has been held to- 
be a sufficient seisin, A feme sole^ in 
contemplation of marriage, grants a term 
of seventy-five years of her real estate to 
a trustee in trust for her own use during 
the contemplated coverture. The marriage 
takes effect, and she has issue, but dies 
before her husband. Held^ that the hus- 
band was entitled to a tenancy by the 
curtesy. Lowry v. Steele, 4 Ohio, 170. 

The possession of a lessee for years is 
so far the possession of the person entitled 
to the inheritance, even before the receipt 
of rent, as to entitle the husband to cur- 
tesy. Jackson v. Johnson, 5 Cow. (N. V.) 
74, 98 ; Ellsworth v. Cook, 8 Paige {N. Y.), 
643 ; Powell V, Go.ssom, 18 B. Monr. (Ky.) 
179, 192 ; Vanarsdall v. Fauntleroy, 7 B. 
Monr. (Ky.) 401 ; Lowry v. Steele, 4 Ohio, 
170; Carter v. Williams, 8 Ired. Eq. 
(N. Car.) 177 ; De Grey v. Richardson, 3 
Atk. 469. 

The receipt of the rents and profits is 
deemed a sufficient seisin in the wife to 
entitle the husband to an estate in the 
land as tenant by the curtesy. Powell v. 
Govssom, 18 B. Monr. (Ky.) 179, 192 ; Pitt 
2'. Jackson, 3 Bro. 51 ; Morgan 2'. Morgan, 
5 :^Iacld. 248, 

The chief reason why the husband is 
required to take the lands of the wife in 
actual possession, is to strengthen her 
title to, and protect them from adversary 
claims and from a hostile possession, whicn 
might, by its continuance, endanger her 
rights, all of which is as fully accomplished 
by the possession taken of them by the 
husband’s vendee as it would be by a pos* 
session taken and held by the husband 
himself. Vanarsdall 2/, Fauntleroy, 7 B* 
Monr. (Ky.) 401. 

Where a father conveys land to his mar* 
ried daughter, he, however, continum^ 
possession and control of it until 
death, but not in hostility to her ahe 
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CURTESY. 


Curtesy Initiate. 


{d) Death of Wife. — 2. Curtesy Initiate . — The right o£ estate 
by the curtesy is not complete before the death of the wife, 
although it exists after marriage, birth of issue, and seisin. It is 
then “ initiate ” and contingent on the death of the wife.^ 


of these three — M., J., and L. — should 
die without lawful heirs of their body, the 
estate shall fall to the other two ; it two 
should die, their estate shall fall to the 
one; if the one should die without heirs, 
the estate shall be equally divided between 
C.’s and A.’s heirs.” Two of the children 
died unmarried, before the father. The 
other one died afterward, but left no issue, 
although she had one child born alive. 
Held^ that her husband had an estate by 
the curtesy in the three lots. Crumley v. 
Deake, 8 Baxt. (Tenn.) 361. 

A wife’s declarations, made shortly after 
birth of child, that it had been bom alive, 
are not competent evidence to establish her 
husband’s title to an estate by the curtesy. 
Gardner v. Klutts, 8 Jones, L. (N. Car.) 
375; s. c., 80 Am. Dec. 331. 

In Pennsylvania^ by statute, the birth 
of issue is no more required. Lancaster 
Bankrr. Stauffer, 10 Pa. St. 399; Dubs v. 
Dubs, 31 Pa. St. 154. See also statutes of 
Ohta and Oregon, and Kingsley v. Smith, 
14 Wise. 390. 

1 . Rice V. Hoffman, 35 Md. 344 ; Foster 
V, Marshall, 22 N. H. 491; Winne v. 
Winne, 2 Lans. (N. Y.) 21 ; Schermerhora, 
V. Miller, 2 Cow. (N, Y.) 439; Wilson v. 
Arente, 70 N. Car. 670 ; Porter v. Porter, 
27 Gratt. (Va.) 599; Chambers v. Handley, 
3 J. J. Marsh. (Ky.) 98. See Denny v. 
McCabe, 35 Ohio St. 576- 

A tenancy by the curtesy initiate is 
both salable and assignable. Briggs v. 
Titus, 13 R. 1 . 136. 

The right to curtesy initiate is assign- 
able by the husband for the benefit of his 
creditors in insolvency proceedings. So, 
in land devised in trust to pay the income 
to the testator’s wife for life, and at her 
•decease to convey the remainder to such of 
his children, or their issue, as shall survive 
her, the husband of a daughter of the tes- 
tator, after issue born alive, has an equita- 
ble tenancy by the curtesy, which will 
pass by an assignment of his property 
under the insolvent law during the life of 
the testator’s widow. Gardner v. Hooper, 
3 Gray (Mass.), 398 ; Mechanics’ Bank v. 
williams, 17 Pick. (Mass.) 438; Wickes 
w. Clarke, 8 Paige (N, Y.), i6i ; Van Duzer 
w. Van Buzer, 0 Pake (N. Y,), 366. 

The interest of the husband is a legal 
estate : it is a freehold during the Kves of 
himself and wife, with a freehold in re- 
mainder to himself for life, as a tenant by 
the curtesy, and a remainder to the wife 
and his heirs, in fee* It is a certain and 


determinate interest, whose value may be 
easily ascertained by reference to well- 
known rules. It is in every sense his 
“ land,” and liable to respond for his debts. 
It may be barred by the statute of limita- 
tions. Canby v. Porter, I2 Ohio, 79. See 
Melvin v. Proprietors of Locks and Canals, 
16 Pick. (Mass.) 161; Lang v. Hitchcock, 
99 III. 550; Rose?7. Sanderson, 38 111 . 247; 
Shortail v. Hinckley, 31 111 . 219; Jacobs 
Rice, 33 111 . 369; Kibbie v, Williams, 58 
111 . 30; Clark V, Thompson, 47 III. 25; 
Cole V. Van Riper, 44 III. 58, 66; Winkler 
V. Winkler, 18 W. Va. 455 ; Day v. Cochran, 
24 Miss. 261 ; Plumb v. Sawyer, 21 Conn. 
3151; Roberts v, Whiting, 16 Mass. 185, 
189 ; Mattock v. Stearns, 9 Vt. 326. 

A mortgage by husband and wife, of the 
wife’s real estate for the husband’s debts, 
though held void as to the wife, passes the 
husband’s interest as tenant by tne curtesy. 
Central Bank v, Copeland, 18 Md. 305; 
Boykin v. Rain, 28 Ala. 332. See Lang v. 
Hitchcock, 99 111 . 550, 553. ^ 

A wife mortgaged her private property, 
her husband joining her. The proceeds 
were used by the husband for his own pur- 
poses exclusively,^ without accounting to 
his wife, after which he assigned all his 
property to his creditors. At the wife’s 
death, her mortgaged property was left by 
will to her son, and sold under foreclosure 
proceedings, leaving a balance.^ Held, that 
even if the husband had an interest by 
curtesy in this balance, the amount of the 
mortgage which he had used being greater 
than such interest, it belonged to the heirs 
in preference to the husband’s creditors. 
Shippen’s Appeal, 80 Pa. St. 391. 

Where a husband and wife join in mort- 
gaging her land, and* she dying, her interest 
descended to her sons, from one of whom 
the husband bought her interest, held, the 
interest so purchased was liable, along with 
the husband’s estate by curtesy, to the 
mortgage, especially as it appeared that 
the mortgage contained a clause of gem 
eral warranty. Edmunds v, Leavell, 3 S. 
Western Rep. (Ky.) 134. 

Under the North Carolina statute, a hus- 
band, as tenant by the curtesy initiate, 
cannot dispose of his interest in the estate 
of his wife ; but as he is entitled to' the 
rents and profits during coverture, or nwitjlil 
such time as the wife objects to such ckiw 
^ him, he can dispose thereof, V* 

Carter, 73 N. Car. 148. 

A husband’s tight of curtesw 1 $ mi 
feited by a conveyance k of hie 
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CURTESY. 


CnrtMy Consiuttmata 


a. Not a Vested Right. — The right of curtesy initiate is not a 
vested right; and as curtesy consummate is regarded as an 
estate by descent, and rules of descent are determined by the law 
as existing at the time of the ancestor’s death, it follows that, 
■during the lifetime of the wife, curtesy initiate may be destroyed 
by statute. But if the statute does not expressly refer to existing 
rights, it will be applied only to those which arise after its passage.* 
3. Curtesy Cotisummate. — After the death of the wife, curtesy 
"initiate” becomes curtesy “consummate.” The estate is then 
vested. It vests by operation of law, and without assignment® 


•of the estate. Wells v, Thompson, 13 
Ala. 793; s. c, 48 Am. Dec. 76; Kolten- 
brock V. Cracraft, 36 Ohio St, 584 ; McKee 
2^. Pfout, 3 Dali. (U. S.) 486. 

Although it was formerly so held. Kol- 
tenbrockz/. Cracraft, 36 Ohio St. 584, 589; 
Carpenter v, Denoon, 29 Ohio St. 3^; 
French v, Rollins, 21 Me. 372. 

In case of a sale by the husband of his 
tenancy by the curtesy, neither the wife 
during coverture, nor her heirs after her 
death, had, as against the vendee, a right 
of entry, for he held in the right of the 
husband during the continuance of his 
estate. Koltenbrock v, Cracraft, 36 Ohio 
St. 584; Canby v. Porter, 12 Ohio, 80 j 
Thompson v. Green, 4 Ohio St. 217; 
Clarke v, Clark, 20 Ohio St. 1285 Denny 
V, McCabe, 35 Ohio St. 578; Carpenter v. 
Denoon, 25 Ohio St. 398; Borland Mar- 
shall, 2 Ohio St. 308 j Gillespie v. Worford, 
2 Coidw. (Tenn.) 641 ; King v, Nutall, 7 
Baxt. (Tenn.) 226; Vanarsd^ll v, Fauntle- 
roy, 7 B. Monr. (Ky.) 401. 

A husband cannot, to defraud his cred- 
itors, transfer his right of tenancy by the 
curtesy to his wife, and a court of equity 
will not interfere in her behalf as against 
his creditors. Van Duzer v. Van Duzer, 6 
Paige (N. Y.) 366; Wickes v. Clarke, 
8 Paige (N. Y.), i6i. 

In the absence of a fraud, a husband who 
is embarrassed may convey his curtesy in 
the real estate of his wife to trustees for 
her benefit, and for the benefit of their 
-children, when a consideration is received 
for it which a court of equi^ may fairly 
take to be a valuable one. This indebtea- 
ness to her is such a valuable considera- 
tion, although he may at the time be also 
indebted to others- Hitz v, Nat Metrop. 
Bank, m U. S. 722. 

1 , Porter?/, Porter, 27 Gratt. (Va.) 599; 
Strong w. Clem, xz Ind. 37 ; s. c., 74 Am. 
Dec. 200 ; Withers v. Jenkins, 14 S. Car, 
597; Hill V, Chambers, 30 Mich. 422; 
Hathon v. Lyon, 2 Mich. 93; Brown v, 
Clark, 44 Mich. 309; Winne v. Winne, 2 
Lans. (N. Y.) 21 ; Thurber v. Townsend, 
22 N. Y. 517 ; Stewart ?/. Ross, 50 Miss. 
776; Denny z'. McCabe, 35 Ohio St 576; 


Ind., Bloom. & West R. Co. w, McLanghliiii^ 
77 111 . 27s ; Mellinger v, Bausman, 45 Pa. 
St 522 ; Kingsley Z'. Smith, 14 Wis. 390? 
Porter v. Bowers, 55 Md. 213 j Rice v, 
Hoffman, 35 Md. 344 ; Watson v, Watson, 
13 Conn. 83. 

The Michigan revised statutes of 1846, 
in creating a statutory estate by the curtesy, 
did not in any manner interfere with the 
wife’s absolute control of the property dur- 
ing her lifetime, or with her right to dispose 
of it, but only subjected it after her death 
to the interest of the surviving husband as 
a limitation upon the inheritance. The 
legislative power to subject any existing 
ptate to the rights of tenancy oy curtesy 
is the same as the power to modify the 
rules of descent for the subsequent trans- 
mission of property, and do not interfere 
with any constitutional right of the wife. 
Brown v. Clark, 44 Mich. 309. 

If a woman, being seised of real estate, 
married, and a child was bom of the mar- 
riage before the Married Woman’s Act of 
i8oi took effect, the husband will have an 
estate in her lands for his life; but if the 
child was born after such law took effect, 
he will have an estate during coverture, 
and in either case his estate may be sold 
on execution. Lang v, Hitchcock, 99 111 . 



the debts of her husband, exempts his 
estate in the curtesy in her real estate from 
being taken for his debts contracted after 
the passage of the act. Hitz ?/. Metropoli- 
tan Bank, nt U. S. 722. 

To the possession of land given to a 
wife by her father in 1840^ the husbani^ 
having children by the wife, became enti- 
tled jure uxariSf and to the pernancy of 
profits during their joint lives, and as^ ten- 
ant by the curtesy upon her death, if be 
shoidd sarVivc her ; and this title was not 
divested by the Act of 1S41, ch. 161, or by 
the provisions of the Code of i860. i*cflr- 
ter V. Bowers, 55 Md. 213, 

2 . Wheeler w. Hotchkiss, 10 Conn, 
Watson Watson, 13 Conn. 83; Oldham 
Henderson, 5 Dana (Ky.), 2^; RSee zh 
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does Gartesy exist 


3. la what Property does Curtesy exist. — The right of tenancy 
by the curtesy can exist only in real estate. When, however, 
money is treated in equity as real estate, the husband may have 
the interest thereof as curtesy.^ 

Hoffman, 35 Md. 344 ; Denny McCabe, who survived her, for waste in cutting trees 
35 Ohio St. 576; Foster v. Marshall, 22 on her lands, which he occupied as tenant 
N. H. 491 ; Wmne z/, Winne, 2 Lans. by the curtesy after her death, on the 
(N. Y.) 21 ; Marsellis v. Thalhimer, 2 ground of equitable conversion, nor for an 
raige (N. Y.), 35*, Stewart Ross, 50 account of the proceeds of such trees^ 
Miss. 776, 791 ; Witham v. Perkins, 2 Me. Recovery can only be had at law. Lippiit- 
4 ^* . cott V, Barton, 42 N. J. Eq. 272. 

Before issue born, husband and wife in Tenant by curtesy cannot maintain a 
her right are jointly seised during their writ of right. Lecatt v. Merchants’ Ins. 
joint lives of a freehold in her fee-simple Co., 16 Ala. 177 ; s. c., 50 Am. Dec. 169. 
lands. After issue born alive, in such 1 . 2 Black. Com. 126; i Greenl. Cruise,, 
lands he becomes tenant by the curtesy 140 ; Davis v. Mason, i Pet. (U. S.) 503^ 
initiate, and holds an estate therein in his 508; Sweetapple v, Bindon, 2 Vern. 536 j 
own right, which, after her death, illo vi- Houghton v, Hapgood, 13 Pick. (Mass.) 
vente^ becomes an estate by the curtesy 154. 

consummate. Breeding v, Davis, 77 Va. A tenant by the curtesy is entitled to 

H ; s. c., 46 Am. Rep. 740. interest for life on the proceeds of lands* 

/hen the estate by the curtesy is once devised to his wife, and sold after her 
vested by the death of the wife, the husband death by the executors of the devisor under 
cannot oy disclaimer divest himself of it. a direction in the will. Dunscomb v. 
Watson V, Watson, 13 Conn. 85. Dunscomb, i Johns. Ch. (N. Y.) 508 ; s. c., 

The estate partaking of the nature of an 7 Am. Dec. 504. 
inheritance, and not of a sale, is subject to The proceeds arising from the sale of 
all equities subsisting in respect to it as real estate belonging to the wife, under a 
against the wife. Coleman v, Wajjles, i decree for partition, stand in the place of 
narr* (Del.) 196 5 Willis v, Snelling, 6 the real estate, and only so much of the 
Rich. {S. Car.) 280 ; Watson v. Watson, 13 proceeds as may be allowed to the hus- 
Conn. 83, 86,* Forbes v, Sweezey, 8 Neb. band in lieu of his interest as tenant by 
520 } Winne v, Winne, 2 Lans. (N. Y.) 21. the curtesy is liable to his creditors upon 
Where a right of tenancy by the curtesy the death of the wife. Rice v. Hoffman,, 
attaches, and the land is in the possession 35 Md. 344. 

of another, the surviving husband has a A husband may have an estate by the 
right of action to recover the possession curtesy in lands which were conveyed by 
thereof. Hall v» Hall, 32 Ohio St, 184. him to his wife as a gift ; and such interest 
And so can one claiming lands as heir of may be taken by his creditors. Robie v. 
his mother recover no judgment in eject- Chapman, 59 N. H. 41. 
ment against an occupant who entered Curtesy can arise only out of estates of 
under the father, while there is an outstand- inheritance. Sumner z/. Partridge, 2 Atk. 
ing estate for life in the latter as tenant by 47 ; Boothby v. ^ Veinon, 9 Mod. 147 ? 
the curtesy. Grout v, Townsend, 2 Hill Simmons z'. Gooding, 5 Ired. Eq. (N. Car.) 
(N. Y.), 554; Miller w. Bledsoe, 61 Mo. 96. 382. 

A tenant by the curtesy may convey his And arises equally whether the fee is 
title; but his deed of bargain and sale absolute or determinable, Paine’s Case, 
conveys no greater estate than he held 8 Coke, 67, 68 ; Thornton Krepps, 37 Pa. 
himself. Meraman z^. Caldwell, 8 B. Monr. St. 391; Withers v, Jenkins, 14 S. Car. 

(Ky.) 32; s, c., 46 Am. Dec, 537 ; Kolten- 59^ 

brock V. Cracraft, 36 Ohio St. 584, 590 ; The prevailing opinion of the courts is, 
Flagg V. Bean, 25 N- H. 49. that curtesy continues after a deter- 

A tenant by the curtesy has a right to minable fee has determined, although the 
reasonable estovers, which is confined decisions are not uniform. Mason v, 
strictly to timber and wood for the use of Johnson, 47 Md. 347, 357 ; Hatfield p. 
the estate; and it must be actually applied, Sneden, 54 N. Y. 284; Graves p. True- 
used, and consumed on the estate, or with blood, i S, East. Rep, 9x8 ; Northcut p. 
Its proper use and enjoyment. Armstrong Whipp, 12 B. Monr, (Ky.) 65, 71 ; Thorn<» 
r. Wilson, 60 111 . 226. ton p. Knapp, 37 Pa, St. 391 ; Evai^ 

But he has no right to commit waste. Evans, 9 Pa, St. 391 ; Talmeiro mtk 
Wels^ ti* welsh, 30 N* T. Eq, 431- well, 4 Call. (Va.) 321; 4 

Tjs^ executors of a wife cannot maintain Jenkins, 14 S, Car. J97; 

the executom of her husband, Thirkell, 3 Bos. & F, 652 iCew® 
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{d) Equitable Estates. — The right to a tenancy by the curtesy 
as not confined to legal estates. “A husband is entitled to cur- 
tesy in equitable estates of inheritance of the wife in possession.” ^ 
{b) Wife 's. Separate Estate. — It has been held that a husband 
cannot be tenant by the curtesy of the separate real estate of 
the wife.^ 

But the better opinion seems to be, that, all the requisites con- 
curring, the husband ma)^ be tenant by the curtesy of his wife’s 
separate real estate, notwithstanding he is cut off from any par- 
ticipation in the rents and profits during coverture. But if the 
purpose to cut him off from the curtesy be clearly expressed in 
the instrument of settlement, then his right is gone, although 
formerly this could not be done at law.® 


King, 2 Bing. 447 ; Smith v. Spencer, 6 
De Gex, M. & G. 632. 

1 . Rawlings v, Adams, 7 Md. 26, citing 
I Bright on Husband and Wife, 120, 135. 
See also Lowry v, Steele, 4 Ohio, 170; 
Houghton V* Hapgood, 13 Pick. (Mass.) 
154; Gardnei v. Hooper, 3 Gray (Mass.) 
398,404; Cushing V. Blake, 30 N. J. Eq. 
6S9; Carrington v. Richardson, 79 Ala. loi, 
105; Robison?;. Codman, i Sumn. (U. S.) 
128; Withers v, Jenkins, 14 S. Car. 597; 
Phillips z'. Ditto, 2 Duv. (Kj ) 549; Dugan 

Gittings, 3 Gill (Md ), 130 j s. c., 43 Am. 
Dec. 306; bentill v, Robeson, 2 Jones, Eq. 
(N. C.) 510; Taylor «/. Smith, 54 Miss. 50; 
Alexander?'. Warrance, 17 Mo. 228; Trem- 
■mel V, Kleiboldt, 6 Mo, App. 349; Dubs 
V, Dubs, 31 Pa. St. 149; Nightingale 
Hidden, 7 R. I. 115; Baker v, Heiskell, i 
Coldw. (Tenn.) 641. 

A testator directed that the income of 
one-half of his estate should be paid to 
Ws widow during her life, and that upon 
her death such tialf should be divided 
equally among her children absolutely, 
in fee forever, and that the income of the 
other half should be divided among his 
children, until the youngest child should 
be of age, and then that such half should be 
divided among his children absolutely in. 
fee forever. Neldy that the children took 
a vested remainder in fee, subject to the 
restrictions contained in the will, and that 
the husband of a daughter who died hav- 
ing issue bom alive was entitled to a 
tenancy by curtesy in it. Young v. Lang- 
bein, 7 Hun (N, Y.), 151. 

An estate by the curtesy is not incident 
to a life estate. A deed by a husband 
conveying land in trust for the benefit of 
his wife and the heirs of her body born in 
wedlock with the said husband, creates an 
estate in fee-tail special, which by a statute 
in abolishing estates in fee-tail, is 

converted into a life estate in the wife with 
remainder in fee to the heirs named in the 
deed, who, upon the death of the mother. 


are entitled to the possession of the prem- 
ises. It is not in the power of the father 
01 mother, or both together, to do moie in 
such case than dispo&e of her life estate. 
Phillips V. La Foige, 89 Mo. 72. 

2 . Bottoms V. Corle>, 5 Heisk. (Tenn.) 
6 ; Grimball v. Patton, 70 Ala. 626, 635 ; 
Randall v. Schrader, 20 Ala. 338; May- 
field Clifton, 3 Stew. (Ala.) 375; Bibb 
V, McKinley, 9 Poit. (Ala.) 636; Bradford 
V, Howell, 42 Ala. 422; Stewart 7/. Stew- 
ait, 31 Ala. 207 ,* Lockhait tu Camcion, 29 
Ala. 355, 363; Vanderveet t'. Alston, w 
Ala. 494 ; Welch Welch, 14 Ala. 76, 83 ; 
Andrews v. Joncss, 10 Ala. 400, 422; 
Machen v. Machen, 1 5 Ala. 373 ; s. c., 38 
Ala. 364 ; Cheek zt, Waldium, 25 Ala. 152? 
Brevard z/. Jones, 50 Ala. 221. 

8. Carter w. Dale, 3 Lea (Tenn-), 7x0; 
s. c., 31 Am. Rep. 660; Stovall v. Austin, 
16 Lea (Tenn.), 700; Baker w. Heiskell, i 
Cold. (Tenn.) 642; Frazer z/. Hightower, 
12 Heisk. (Tenn.) 94; Beecher v* Hicks, 7 
Lea (Tenn.), 207 ; Cooney v, Woodburn, 
33 Md. 320; Jones Brown, 1 Md. Ch. 
191 ; Ege z'. Medlar, 82 Pa. St. 86 ; Stokes 
ti. McKibbin, 13 Pa. St, 267; Cochrans'. 
O’Hern, 4 Watts & S. (Pa.) 9$; s. c,, 39 
Am. Dec. 60 ; Rigler r. Cloud, 14 Pa, St. 
361 ; Talbot V, Calvert, 24 Pa, St. 327 ; 
Wightman’s Appeal, 29 Pa. St. 280; Kim- 
ball zif Kimball, 2 Miss. 532 ; De Hart zf* 
Dean, 2 McArthur (D. C.), 60 ; Mitchell sz, 
Moore, 16 Gratt. (Va.) 275 ; Sa^^rsz'. Wall, 
26 Gratt. (Va.) ^54; Payne tf. Payne, ii B. 
Monr. (Ky.) 138; Hart v* Soward, 14 B. 
Monr. (Ky.) 243; Neelly Lancaster, 47 
Ark. 175; Tremmell Kleiboldt, 6 Mo. 
App. 549; Tillinghast v. Coggeshall, 7 
R. I. 383; Carrington zf, Richardson, 79 
Ala. 100 } Smoot sz. Lecatt, i Stew. (Ala.) 
590; 4 Kent, Com. 31, 32; i Washb, on 
Real Prop. X51- 

Where a testator provided in his will 
that no part of the property given to his 
married daughter should ever, in any 
event, be liable, in whole or in part. 



How barred. 


CURTESY 


Curtesy by Statutes. 


4. How baired. — A husband may by an agreement with his wife, 
entered into either before or after marriage, relinquish his right 
to tenancy by the curtesy.^ 

5. Curtesy by Statutes. — In some States the right of curtesy is- 
expressly abolished by statute, in others retained as it was at 
common law, in others not mentioned in the statutes, while in 

towards the payment of any debt of her ment, he takes the title to himself, a court 
husband, but that all of it should be held of equity will enforce the trust in favor of 
and kept free from such liability, it was his step-children, and will require him to 
held^ that, by necessary implication, the account for rents and profits, even during, 
husband of the devisee was excluded from the lifetime of the wife. Carpenter v, 
any estate by the curtesy, even if that had Davis, 72 111. 14. 

not been abolished by statute. Monroe v, A sale by the wife without the husband 

Van Meter, 100 111. 347. will not defeat his right to curtesy, even 

Where a husband settled real estate upon where the consideration for the conveyance 
his wife by conveyance to a trustee, and is a note held by the purchaser against the 
allowed her, her heirs and assigns, to have husband, Houck v. Ritter, 76 Pa. St. 380. 
the occupation, possession, and enjoyment But where a married woman has leased 
of the property, it was held^ that, upon the her separate property, and she dies before 
death of the wife, the husband was entitled the term of the lease has expired, the lessee 
to take the property as a tenant by curtesy, will have a right to the possession of the 
Frazer v, Hightower, 12 Heisk. (Tenn.) premises until the end of his term, not- 
94. See also Cushing v, Blake, 29 N. J. withstanding the husband’s right to curtesy. 
Eq. 399; 30 N. J. Eq. 689; Curtis v, Forbes Sweezey, 8 Nebr. 520 

Fox, 47 N. Y. 299. Compare Sayers v. A sale under legal process of the wife’s 

Wall, 26 Gratt. (Va.) 354. lands for her debts, defeats the husband’s- 

A husband cannot be tenant by the right of curtesy. Stewart z/. Ross, 50 Miss, 
curtesy of real estate conveyed to the 776. 

wife for her sole and separate use and But where land was sold under an order 
with power of disposal, where she had of the orphan’s court, without making the 
disposed of it by will duly executed and tenant by the curtesy a party to the sale,, 
attested, or by conveyance. Pool v, the sale was held to be subject to the 
Blakie, 53 111. 495 ; Stokes v, McKibbin, curtesy. Jacques v. Ennis, 25 N. J. Eq, 
13 Pa. St. 267 J Neelly v, Lancaster, 47 402. 

Ark, 17 5. A divorce a vinculo obtained by the wife* 

1 . Waters v, Tazewell, 9 Md, 291 ; against her husband, bars his right to cur- 
Hutchins v. Dixon, ii Md. 29, 37; Sayers tesy. Wheeler z/. Hotchkiss, 10 Conn. 225;. 
V, Wall, 26 Gratt. (Va.) 354; Rochon v, Starr v. Pease, 8 Conn. 541; Schoch 7 /. 
Lecott, 2 Stew. (Ala.) 429. Schoch, 33 Pa. St. 351 ; Hays v, Sander- 

Where, by a decree in equity, a deed of son, 7 Bush (Ky.), 489; Oldham v. Hen- 
a woman’s land to her intended husband is derson, 5 Dana (Ky.), 256; Emmert v. Hays, 
executed before marriage is annulled, the 89 111. 1 1 ; Howey v. Goings, 13 111. 95 j 
husband’s curtesy will not be affected by Clarke z'. Lott, ii 111. 105; Barber z'. Root, 
the conveyance* Gilmore v. Burch, 7 Oreg. 10 Mass, 260 ; Porter v. Porter, 27 Gratt. 
374; s. c., 33 Am. Reji, 710. (Va.) 599; Boykin v. Rain, 28 Ala. 332; 

Where a husband joins his wife in con- Gould v. Webster, i Tyler (Vt.), 409; 
veying her real estate, he releases his right Mattock v. Stearns, 9 Vt. 326 ; Doe v, 
to curtesy: so does a conveyance, under a Brown, 5 Blackf, (Ind.) 309; Renwick 7/ 
power of attorney, by husband and wife, of Renwnck, 10 Paige (N. Y.), 420. Compare 
all the right, title, and interest of the hus- Gillespie v. Worford, 2 Cold. (Tenn.) 632. 
band and wife in land, pass the estate by The husband’s right of curtesy may be 
curtesy of the husband, and the children barred by the conditions contained in the 
of the wife cannot sue for the land after deed conveying the property. Hutchins 
the death of the wife and during the life v. Dixon, 1 1 Md. 30 ; Waters v» Tazewell, 
of the husband. Jackson v. Hodges, 2 9 Md. 291; Town&hend v* Matthews, 10 
Tenn. Ch. 276. See also Stewart v* Ross, Md. 251 ; Marshall zf. Beall, 6 How. (U. S.) 
50 Miss. 776. 70; Stokes v. McKibbin, 13 Pa. St. 267. 

Where a husband and wife convey the So may it be barred by the statute of 
land of the wife, and the husband agrees to limitations. Thompson 7/. (Jreen, 4 Ohio* 
invest the proceeds in land for the use of the St. 216; Carter v, Cantrell, 16 Ark. 1545 
children of the wife by a former husband, Shortall v, Hinckley, 31 III 2r9} Kibble* 
the husband has no curtesy in the land thus v. Williams, 58 III 30; Weisinger v, Mwp* 
purchased ; and if, in violation of his agree- phy, 2 Head (Tenn.), 674. 
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Curtesy by Statntes. 


CURTESY. 


Harried Women Acts, 


Other States the common-law rights are greatly modified. Where 
the right of curtesy is expressly abolished, the statute generally 
makes another provision for the husband, as where the husband 
has a right of dower in his wife’s estate, the same as the wife has 
in his estate.^ 

(d) Married Women Acts. — It has been held that the acts 
relative to the protection of the rights of married women entirely 
abrogate the existence of prospective tenancy by the curtesy. 
Every quality and incident that is necessary to constitute such a 
tenancy is destroyed by the provisions of these acts.® 

The law seems now, however, to be substantially settled, that, 
while those acts excluded the husband during life from control of, 
or interference with, his wife’s real and personal estate, and gave 
to her alone the power of disposition by deed or will ; yet they 
left the husband the right of curtesy in her real property in so 
much as remained, at her death, undisposed of and unbequeathed.® 

1 . See the statutes of the various States. Morris, 94 N. Car. 613 ; Houston v. Brown, 
Stewart on Husband and Wife, § 160; 7 Jones, L. (N. Car.) i6i. 

Stimson, Am. Stat. Law, § 3300 et seq. By the Married Woman’s Act, the wife’s 

A statute giving the right of curtesy does property is her separate estate, which she 
not do away with any of the commondaw may possess, enjoy, and devise as if sa/e ; 
requisites except when expressly men- the husband must unite with her in alienat- 
tioned. Winkler t/. Winkler, 18 W. Va. in^it; and if he refuse, the court will, if of 
455. opinion that her interests will be benefited 

And where the statutes neither give nor thereby, cause the absolute title thereto to 
abolish the right of curtesy, the common- be conveyed. No interest or estate in 
law rule prevails. Reaume Chambers, the wife’s lands vests in husband during the 
22 Mo. 36; Denny 2/. McCabe, 35 Ohio coverture. But if, after issue born alive, 
St. $76; Neelly v, Lancaster, 47 Ark. he survive her, he has an estate by the 
175. curtesy; in the fee-simpk lands of which she 

». Tong ». Marvin, 15, Mich. 60; White was seised, but made no alienation during 
2^. Zane, 10 Mich. 333 ; Hill v* Chambers, the coverture. The act only protects the 
30 Mich. 422 ; Billings v, Baker, 2$ Barb, estate of the wife during her life, but does 
(N, Y.) 343 ; Thurber «/, Townsend, 22 not after her death affect the law of sue- 
N. y. 517 ; Gaffney v. Peeler, 21 S. Car. cession as to her real or personal property. 
55; Frost v. Frost, 21 S. Car. 501. Breeding Davis, 77 Va. 639; s. c, 46 

$. Hatfield v. Sneden, 54 N. Y. 280, 287 ; Am. Rep. 740. 

Ransom v. Nichols, 23 N. Y. no; Bertles A statute permitting a married woman 
V. Nunan, 92 N. Y. 160; /« Winne, 2 to devise her separate estate as if she were 
Lans. (N. Y.) 21 ; Barnes z', Underwood, a feme sole abolishes the common-law 
47 N. Y. 351 ; Burke v* Valentine, 52 curtesy. The proviso, “ if she die in- 
(Barb.) N. Y. 412; Re Leach, 21 Hun testate,” etc., only leaves her husband a 
(N. Y.), 381 ; Zimmerman v, Schoenfeldt, life estate in suen property as she would 
6 Th. & C. {N. Y.) 142 ; Kingsley ?/. Smith, have had a right to bequeath. Mason sy, 
14 Wis. 390 ; Robinson v. Eagle, 29 Ark. Johnson, 47 Md. 347. 

202; Neelly v. Lancaster, 47 Ark. 175; Under a statute providing that, Any 
Lunt2 V. Greve, 102 Ind. 173; Martin v. estate or interest, legal or equitable, in 
Robson, 65 111 . 129; Cole v. Van Riper, 44 real property belon|ing to any woman at 
IIL 58} Noble tu McFarland, 51 111 . 226; her marriage, or which may have come to 
Armstrong v. Wilson, 60 III. 226; Wolf v, her during coverture, by con%'eyance, gift, 
Wolf, 67 111 . 55 ; Davenport z/. Karnes, 70 devise, or inheritance, or by purchase 
111 . 465; Anderson v* Tydings, 8 Md. 427 ; with her separate means or money, shall. 
Rice 2), Hoffman, 35 Md. 344} Leggett v. together with all rents and issues thereof, 
McClelland, 39 Ohio St. 624; Winkler v. be and remain her separate property, and 
Winkler, 18 W. Va. 455; Houck v. Ritter, under her control ; and she may, m her own 
76 Pa. St. 280; Stewart v. Ross, 50 Miss, name, during coverture, lease the same for 
776; Prall V, Smith, 31 N. J. L. 244; any period not exceeding three years. 
Johnson v, Cummins, 16 N. J. Eq. 97; This act shall not affect the estate by the 
Porch z/. Fries, 18 N. J. Eq. 204; Morris curtesy of any husband in the real 
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Hefinition. 


CURTILAGE. 


Definition. 


C1JBTIIA6E. (See Arson ; ^ Burglary ; House ; Land ; Mes- 
suage.) — A court-yard adjoining a house or messuage, or any 
piece of ground lying near, enclosed and used with the house, and 
necessary for its convenient occupation.® 

property of his wife after her decease ; a child. After her marriage with K., and 
but during the life of such wife, or any before the birth of her second child, she 
heir of her body, such estate shall not be acquired by grant, and became seised in 
taken by any process of law for the pay- fee of certain real estate. Her child by 
ment of his debts, or be conveyed or in- K. died, and afterward she died, leaving 
cumbered by him, unless she shall join K. and her daughter by her first husband 
therein with him in the manner prescribed surviving her. Held^ that under the stat- 
by law in regard to her own estate.” It ute K. was not tenant by the curtesy of 
was heldy that the estate could not be in- the land his wife died seised of, which 
cumbered by the husband after the death descended on her death to her daughter by 
of the wife, but during the life of her her first husband. Hathon v. Lyon, 2 
children. Robert v. Sliffe, 41 Ohio St. Mich. 94. 

225. Where the statute gives a married wo- 

The consent by a husband that his wife man power to alienate her property, she 
may devise her real estate to her child by can defeat the right of curtesy by deed or 
a former marriage does not estop him by will, but the statute must give her ex- 
from asserting title, after her death, to pressly the right to convey alone. Porch 
one-third of the premises as given to him v. Fries, 18 N. J. Eq. 204 ; Silsby Bul- 
statute. Roach v. White, 94 Ind. 510, lock, 10 Allen (Mass.), 94; Cole v. Van 
citing O^Hara v. Stone, 48 Ind. 417 ; Riper, 44 111. 58 ; Stewart v. Ross, 50 Miss. 
Adamson 2/. Lamb, 3 Blackf. (Ind.) 44d 776; Bagley v. Fletcher, 44 Ark. 153; 

Where, by statute, a limitation is made Milwee v. Slilwee, 44 Ark. 112; Roberts 
on the right of a surviving husband to v, Wilcoxon, 36 Ark. 355. 
curtesy in his deceased wife’s real estate in 1. Washington v. State, 3 So. Rep. 357. 
favor of her issue or legal representative 2. People v. Gedney, 10 Hun (N, Y.), 
of such issue by a former marna^e, it 154. 

was Aeldf that the right to curtesy secured A curtilage is uncertain in extent. It 
by said statute cannot be affected or “ seems to connect itself with buildings or 
defeated by showing that the deceased messuages, and means the grounds which 
wife left illeptimafe issuOf who, under the properly appertain to them, whether they 
same statute, inherited her estate. Bruner be enclosed within one hundred feet 
V, Briggs, 39 Ohio St. 478. square in a city, or whether they are en- 

Where a woman, having no children by closed within the court, grounds, or park 
her surviving husband, died, leaving issue attached to and appertaining to a country- 
by a former marriage and an estate which seat, whether the contents be two acres, 
did not come to her from her surviving ten acres, or a hundred acres,” Accord- 
husband or his ancestors, keld^ that under ingly, where it is requisite that a mechan- 
a statute providing that " surviving hus- ic’s lien contain a description of the build- 
bands, whether there be issue born during ing and lot or curtilage, against which it is 
the coverture or not, shall be entitled to filed, sufficient to identify the same, it 
the estate of their deceased wives by the is not fatal to the lien that the description 
curtesy, provided, however, that if any covers too large a quantity of land, Ed- 
deceased wife shall leave issue or legal wards v, Derrickson, 4 Dutch. (N. J.) 39. 
representative of such issue by a former Under an act prohibiting the use of 
marriage, her surviving husband shall not abusive, vulgar, or insulting language in 
be entitled to an estate by the curtesy in the dwelling-house of another, upon the 
the interest of such issue or the legal rep- curtilage thereof, or upon the adjoining 
resentatives of such issue in her estate, highway, enclosure is not requisite to con-' 
unless the estate came to the deceased stitute a piece of ground a curtilage “ It 
wife by deed of gift from the surviving is the propinquity to the dwelling, and the 
husband, or by devise or deed of gift from use in connection with it for family pur- 
his ancestors,” the surviving husband is poses, which the statute regards, and not 
not entitled to curtesy in her estate, not- the fact of enclosure.” Ivey v. State, 61 
withstanding she had devised the same to Ala. 58. 

her grandchildren. Tilden v. Barker, 40 Curtilage has reference to dry land only s 
Ohio St. 411. See also Denny 2/. McCabe, a lot under the water of a river is nol: 
35 Ohio St 576. such within the meaning of a mechanic’^ 

U., having a daughter by a former hus- lien law. Coddington v. Dock Co., t Vjpi 
t>and, married K., By whom she also had (N. J.) 477. 
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CURVE- CUSPADORE- CUSTODY- CUSTOM- CUSTOMARY. 


CTJSVR See note.^ 

CTJSPADOEE.*® 

CTJSTODY. — Of persons, imprisonment;® of things, such a 
relation towards them as would constitute possession, if the person 
having custody had it on his own account.'* 

CtrSTOH. (See Revenue Laws ; Usages and Customs.) — 
I. Frequent repetition of the same act ; way of acting; ordinary 
manner; habitual practice ; usage.® 2. Habitual buying of goods; 
practice of frequenting ; as a shop, manufactory, etc.® 

CTTSTOMAEY.’ 

Land which is convenient to the occupa- 5 . Web. Diet. ; Rapalje & Lawrence’s 
tion of a house is a curtilage, so as to be a Law Diet 

part of the house, under an act which pro- The distinction between custtm and 
vides that no one shall be compelled to prescription is, that the former is common 
sell or convey a part only of any house or to many, the latter is peculiar to an indi- 
building, if he shall be willing to sell or vidual. Burriirs Law Diet. The distinc- 
convey the whole. Marson v. L. C. & D. tion between a usage of trade and a com- 
Ry. Co., L. R. 6 Eq. loi. mon-law custom has not always been 

1 . Where the general course of a rail- observed. A custom is something which 

road track is curved, it is a curved line,” has by its universality and antiquity ac- 
although a short iiiece taken alone is quired the force and effect of law in a par- 
straight ; and the laying of such a piece is ticular place or country, in respect to the 
in compliance with an enactment that four subject-matter to which it relates, and is 
companies should join in the construction ordinarily taken notice of without proof, 
of the tract between two points ** extend- Thus, when a payee indorses his name on 
ing a curved line.” Worcester Railroad the back of a promissory note, the law, by 
Comrs., 113 Mass. i6i. force of a pervading and universal cus- 

2 . The fact that one patent is granted for tom, imports a well-recognised contract 
a cuspadore, and the other for a spittoon, is into the transaction. Smythe v. Scott, io6 
of no importance, as the difference is mere* Ind. 245; 6 N. E. Rep. 145 ; Walls v, Bai- 
iy of form, and the form itself is old. In- ley, 49 N. Y. 4665 Hursh v. North, *40 Pa. 
gersoll V. Turner, 12 Off. Pat. Gaz, 189. St. 241 ; Munn v. Burch, 2? Ill- 41 j Morn* 

8. Smith V, Comm., 59 Pa. St. 320, where ingstar v. Cunningham, i j N* E. Rep. 494. 
a sentence that one be in custody until he o. Web. Diet. 

paid a fine and costs and other charges, “ Good cusi<m cowhide boots, etc.” 
was held to be a sentence to imprisonment. Wait v. Fairbanks, Brayt (Vt.) 77. 
so that a discharge rendered the keeper of 7 . Supposing that the* words, “as custom* 
th i prison liable. ary at port of loading,” refer to the manner 

1 . Stephen’s Cr. Dig. art 281, 31 1- of signing, there is nothing to take away 

Money intrusted to a solicitor for invest- from the defendants their liability. But 
mint is not intrusted for “ safe custody ” supposing that those words mean that the 
within the meaning of a larceny act. Queen master is to sign a bill of lading in the cus- 
s'. Newman, 8 Q. B. D. 706. tomary form, then the words, “without 

It is a sufficient compliance with an act prejudice to the stipulation of this charter 
requiring the jury wheel to remain in the party,” prevent it having any effect at vari- 
custody of the county commissioners, and ance with the effect of the charter party, 
the keys to be in the custody of the sheriff, Rodocanachi Sons & Co. v. Milbum Bros., 
to deposit the wheel in a vault in the com- 56 L- T. (N. S.) 597. 
missioners’ office, under the control of A charter pasty provided that the vessel 
their clerk, and for the sheriff to keep the to be loaded with lurnber should have 
keys in a desk in his office, which was not '‘customary despatch” in discharging her 
always locked, and to which his deputy cargo at New York, and fixed the demur* 
had access. Rolland v. Comm., 82 Pa. St rage for each day’s detention by the de- 
306. fault of the charterers. AW, that such 

Custody of the Law* — Property is in the “ despatch ” meant in accordance with, ^ 
custody of the law when it has been taken consistently with, all known and weU*e3tal)* 
and is held by legal process in a lawful lished usages of the port, that charterem 
manner and for a lawful purpose. Gilman were bound to find her a berth whei'e the 
'Sf, "Williams, 7 Wis. 329. cargo could be discharged with “eustow* 



CUSTOM DUTIES— CUSTOMER— CUT— CY PRES— DAILY, 


CTTSTOM DUTIES. See Revenue Laws. 

CUSTOMER. A buyer; a purchaser; one who frequents any 
place of sale for the sake of purchasing or ordering goods. ^ 

CUT. — The word cut imports a wound with an instrument hav- 
ing an edge.® 

CY ERRS. See Charities and Charitable Associations. 

DAILY.® 

ary despatch,” and without interruption instrument or another is perfectly immate- 
during customary hours, and was liable for rial. I think I may go farther, and say, if 
the detention at the agreed rate of demur- the party deliberately and with the inten- 
rage, caused by failure so to do. Smith tion of biting off the nose of another. 
Yellow Pine Lumber, 2 Fed. Rep. 396. watches his opportunity, and effects his!« 
Ctistomary^ a book containing laws and purpose, the nose may be said to be cut 
usages, or customs ; as the cttstoniary of the off, and the jury would be bound to find 
Normans. Cowell. so. It is not necessary to prove it to have 

1 . Web. Diet. been done with a knife, as laid in the indict- 

“But we must give to the word *cus- ment.” 
tomer * a reasonable interpretation, and Where a road was constructed across a 
one as nearly as possible in accordance deep bay upon a river, about nineteen feet 
with the expressed intention of the parties, distant from, and in front of, a wharf, but 
The information would be required as with a sufficient draw placed therein, held^ 
much in the case of an intending customer that the wharf was not ** cut off ” by the 
as an actual customer. Indeed, it would railroad, within the meaning of an acL 
be more requisite in the case of an intend- “The bays were * crossed,’ but not * cut off * 
ing than an actual customer. For these within tne meaning of the act ; that is to 
reasons we think the word ‘ customers,’ as say, they were not cut off from the naviga- 
used in the notice in front of the book ble communication with the river chan- 
furnished to each subscriber, means intend- nel. Drawbridges were directed to keep 
ing or actual customers.” M‘Lean v. Dun that communication open, and to prevent 
£t cU,, 39 U. C. Q. B. R. 562. their being cut off. If the bays were not 

3 . State V, Patza, 3 La. Ann. 514. ‘cut off,’ the wharves within them were- 
WhereAs ^*^staJb imports a wound made not, for the same communication was open 
with a pointed instrument.” to them. But wharves not within the bays 

Where a cutting is inflicted by an instru- or inlets were * cut off,’ whenever the rail- 
ment capable of cuttings the case is within road should pass between them and the- 
the statute, though the instrument is not channel ; because drawbridges were not 
intended for cutting, nor ordinarily used to directed in those cases.” Tillotson v. Hud- 
cut. Rex V, Hayward, i Russ. & Ry. 78. son River R. Co., 9 N. Y. 581. 

A striking over the face with the sharp 3 . A newspaper published every day of 
or claw part of a hammer held to be a suf- the week except Monday is a “ daily news- 
ficient cutting within the statute. Rex v, paper ” within the meaning of an act re- 
Atkinson, I Russ. & Ry. 104. quiring an advertisement to be published 

An indictment for “ striking and cutting ” “in two daily newspapers ... for ten 
is not supported by evidence of “stabbing.” days, Sundays and non-judidal days ex- 
Rex V* M‘Dermot, i Russ. & Ry. 356. cepted.” “It was,” said the court, “ a 
Cut down. — Cutting d<mn a tree, though ‘daily ’ newspaper in the sense of the stat- 
it is not thereby totally destroyed^ is sum- ute, which employs the term ‘ daily news- 
cient to bring the case within a statute pro- paper ’ in contra-distinction to the term 
hibiting “cutting down or otherwise de- ‘weekly,* ‘semi-weekly,’ or ‘ tri-weekl}? *' 
stroying” trees. Rex v, Taylor, i Russ, newspapers. The term was used, and is- 
& Ry. 373. to be understood, in its usual popular sense ? 

Cutoff. — Biting off the end of a per- and in this sense it is clear that a paper 
son’s nose or flnger-joint does not come which, according to its usual custom, is 
within the offence of “stabbing, cutting, or published every day of the week except 
wounding.” Rex v* Harris, 7 C. & P. 446. one, is a daily newspaper ; otherwise a. 

But see State v, Mairs, i Coxe (N. J.), paper which is published every day except 
457, where it is said, “The substance of Sunday would not be a daily paper. The 
the crime charged upon the defendants, is term in its popular sense does not admit 
the wilfully and deliberately cutting off the of this construction.” Richardson Toblu^ 
Bosej and whether this is effected by one 45 Cal. 30. 
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to Erect on TJnnaviga'ble Streams.jC^-'^ J/*. 


State Statutes Cfrauting. 


{b) When Party Owns bitt One Side of the Stream . — But an owner 
of but one bank of such a stream cannot without legal permis 
sion erect a dam which extends beyond the thread of the stream.^ 
if) Given by Statute. —For the purpose of encouraging the erec- 
tion of dams several of the States have, on grounds of public 
policy, made special statutory enactments giving a riparian owner 
the right to erect a dam on his own land, even though in so doing 
he flows the land of the owner above him. In some of these per- 
mission is given to the riparian owner to erect his dam, although 
he is the owner of land on one side of the stream only. In all 
these cases the statute provides a mode of assessing and collecting 
damages, which generally supersedes the common-law remedy for 
similar injuries.^'* 


1. ‘‘ When the proprietors of two op- 
posite banks of a stream of water are de- 
sirous of enjoying the advantage of the 
water-power for propelling machinery, a 
<iam for that purpose cannot be built ex- 
cept by mutual con‘^ent, unless indeed it 
may be what is termed a wing-dam, con- 
fined to the soil of the person who erects 
it, or that half of the bed of the stream 
which belongs to him. If erected by 
either on the land of the other it would 
clearly be a trespass, and could lawfully 
be abated by him on whose land it was 
built without his consent.” Per Shars- 
wood, J., in Lindeman v. Lindsay, 69 Pa. 
St 93. See also Wigford v. Gill, i Croke 
t(Eng. C. P. & K. B. temp. Elu.) 269; 
Adams v. Barney, 25 Vt. 225 ; Canal 
Trustees v. Havens, ii 111. 554; Trask 
Ford, 39 Me. 437. 

But the right may be gained by pre- 
-scription. Bliss v. Rice, 17 Pick. (Mass.) 

■as- 

Where there is an island in the stream. 
See Stoep v. Hoyt, 44 III. 219; Crooker 

Bragg, 10 Wend. (N. Y.) 260; s. c., 25 
Am, Dec. 555. 

8. Alabama Statute. — ^Angell on Water 
Cour. ^ 482-484. The provisions of the 
•statute of Alabama^ Civil Code, 1887, %% 
3184-3206, are as follows: 

Dams for water, grist mill, saw-mill, 
gin, or factory, to be operated for the 
public, may be erected across any water- 
course not navigable, by owner of land 
on both sides or one side, and of part of 
the bed thereof at the place where the 
dam is proposed to be erected, by pro- 
ceeding under the Code. 

Application verified by affidavit, setting 
forth the right of the applicant, the pur- 
pose for which the dam is to be erected, 
a full description of the location of the 
land, the name of the watercourse, 
side on which mill is to be erected, 
and proposed height of the dam, must 


be made to the probate judge of the 
county in which it is proposed to erect 
the mill. If the applicant owns but one 
side and part of the bed of the stream, 
the application must be made to the judge 
of probate of the county in which the 
land on the opposite side of the stream 
lies, and must state in addition the name 
and residence of the opposite owner, 
whether he is a minor or of full age; and 
if he is of unsound mind, that fact must 
be stated. 

On the filing of this application, the 
judge of probate must issue to the sheriff 
a writ commanding him to summon seven 
disinterested persons to meet at the place 
where the dam is to be erected, to inquire 
into the matters contained in the applica- 
tion. Notice must be given to the oppo- 
site owner. The sheriff's jury must, after 
being sworn, examine the land above and 
below belonging to others, and ascertain 
the damages likely to result to the owners 
from flowage or other injury caused by 
the dam; they must ascertain whether the 
residence of any of such owners, or the 
outhouses, enclosures, gardens, or or- 
chards belonging thereto, will be over- 
flowed; they must ascertain whether the 
health of the neighborhood will probably 
be endangered, and whether any other mill 
will be overflowed. If the applicant does 
not own both sides of the stream, they 
must ascertain the value of one acre on 
the opposite side. The inquest must be 
reduced to writing, signed by a majority, 
and returned to the office of the judge of 
probate. 

On the return of the inquest, the judge 
of probate must summon the owners of 
land found to be liable to damage (giving 
them ten days' notice), to show cause why 
the applicant should not have provision to 
erect his dam. 

If on the day appointed to show cause 
it shall appear to the judge ol 
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:bat the residence, etc., of any owner will (1884). p 193; Kansas, Bassler's Comp, 
be overflowed, that the health of the Laws (18S5), 3125-3441; Jlinnesoia^ 

neighborhood will probably be endan- Stats. (1S70), pp. 328-331, 1-22; Ttv- 

gered, or that any other mill, etc., would mont. Rev. Laws (iSSu), 3215-3224. 
probably be overflowed, the judge must Connecticut.— The Conmciiatt statute 

refuse the application, but otherwise it resembles that of Alabama, but after the 
must be granted. ^ jury have assessed the damages the court 

If the application be granted, the ap- are to add fifty per cent to the amour. t so 
plicant must within three months pay to assessed, which shall be the damages to 
the several owners the sums severally as- be paid. Gen. Stat. (Rev. of 1875), tit. 
sessed, and a failure so to do operates as 19. chap. 17, §§ i-io, p. 472 et 
a revocation of the grant. Upon making The question whether, under this act, 
these payments, the applicant is vested there is or is not a mill-site on which a 
with a qualified estate in fee to the acre mtli-dam has been lawfully erected and 
of land located by the jury, to become ab- used, is a question of fact for the decision 
solute on the conditions, first, that the of the committee. Manilla Co Oicott, 
dam or mill shall be finished within three 52 Conn. 452. So wher*' the respondent 
years from the date of the grant, and, toa petition under this act had eight years 
second, that whenever it is destroyed or before purchased a mill-site on the land 
materially impaired, it must be restored sought to be flowed, on which he then in- 
within three years. On failure to com- tended to build, but toward which he had 
ply with such conditions, the land reverts done nothing, it was held that the ques- 
10 former owner. lion of abandonment was one of fact. 

Where it is necessary to dig a canal McArthur v. Morgan, 49 Conn, 349. 
through the land of another, or where a Vermont. — The Vermont statute regu- 

proprietor wishes to raise his dam, appli- lating mill-dams did not authorize the 
cation must be made to the judge of pro- committee appointed by the county court 
bate, and similar proceedings be had. to make an order in the first instance to 
Persons making affidavit that they are lower his dam. The statute gives the 
interested against any application under committee the right to direct alterations^ 
this act, and giving security for costs, repairs, and additions only. Glover v, 
may contest the application. McGaffey, 55 Vt. 171. 

Persons building or raising dams ex- Under the Alabama law, the jurisdic- 
cept under the statutory provisions, and lion of a probate judge to authorize the 
who thereby flow the land of another* or erection of a dam is special, and attaches 
work him any other injury, are liable to when the application is filed. Folmar v, 
the person injured in double damages, Folmar, 6$ Ala. 120, 
and may also be prosecuted for creating Hassaohusetts, — The statute of Massa- 

a nuisance. chitsetis (Public Statutes (1882}, pp. 10S7- 

Land-owners dissatisfied with assess- 1094) differs from these in the manner of 
ment of damages may appeal to the cir- proceedings under it and the measure of 
cuit court. damages to be assessed. It gives the 

State Statutes on Bams. — There are owner of land on both sides of a stream 
statutes similar to this in the following not navigable the right to erect a dam for 
States, viz.: Delaware,, Rev. Code (1874), mill purposes on his complying with the 
chap. 61, 1 4; Florida, McClellan’s Digest provisions of the statute. After prohibit- 
(1881), pp, 760-761, §§ 1-13; Kentucky, ing the erection of any dams to the injury 
Gen. Stat. (1883). pp. 672-675, §§ 1-13; of existing ones on the same stream, and 
Mississippi, Rev. Code {1880). §§ 924-932 ; providing that the height to which the wa- 
Missouti, Rev. Stat, (1879), §§ 924-932; ter may be raised and the length of time 
Virginia, Code (1873), PP- 608-611; Ar- for which it shall be kept up in each year 
kansas. Digest of Stats, (1884), 4667- uiay be regulated by the verdict of a jury, 

4692 ; Illinois, Rev. Stat. (1887), p. 976; it provides that any person injured by the 
Indiana, Rev. Stat. (1881), 883-887; erection of a dam may obtain compensa* 

Iowa, Rev. Code (1884), ^ 1188-1206; tion upon complaint made to the superior 
Nebraska, Comp. Stat, (1885), p. 437 court of the county where the lands He, 
$€q,\ West Virginia, Rev. Stat, {1879), within three years after the injury was re- 
chap, 91. §§ 29-36. ceived. The writ is to be served on the 

The following States have similar stat- owner or occupant of the mill by the 
utes, which* however* do not apply except proper officer. On agreement of jmr- 
to cases where the person proposing to ties the cause may be tried as other 
erect a dam owns the land on ^th sides causes, but if either demand it a jury 
of the stream: Tennessee, Code (1884), § must be appointed to view the pretm^- 
1442; Dakidit, Code of Civil Procedure In estimadig the damages the imf shall 
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4. navigable Streams. — In general a riparian owner on a navigable 
stream,^ whether navigable by nature, or declared a public high- 

take into consideration damage to other which large and loosely constructed rafts 
property of the plaintiff than that over- can be run without being broken or the 
flowed, and set off any benefit that may logs displaced. Fosters, Searsport Spool 
have been occasioned him in relation to and Block Co, (Me., Nov. 19, 1887), ii 
-such land. The jury shall assess the dam- Atl. Rep. 273. 

ages for three years preceding the com- Under the Massachusetts statute, a 
plaint, or for so much thereof as the mill-owner may raise his dam so as to use 
-defendant has held title, and also what all the unappropriated water-power, even 
sum to be paid annually to the complain- if he thereby causes water of his own pond 
ant would be a full and proper compensa- to flow into the raceway of a mill higher up 
tion for injuries that might be occasioned on the stream, provided it do not obstruct 
by the dam so long as it is used in con- the wheel or injure the mill above. Dean 
formity with the verdict, and also what v. Colt, 99 Mass. 480. 

:sura in gross would be a reasonable com- The statutes of N’etv Hampshire, Gen. 
pensation tor all damages thereafter to be Laws (1878), p. 340, and of North Carolina^ 
K3Ccasioned by such use of such dam, and Code (1883), §§ 1849-1863, are some- 
the right of maintaining and using the what peculiar. They both resemble the 
same forever. The complainant may Alabama statute in general, but in the 
elect to take the gross sum instead of the former State either the party proposing 
annual damages. If he does not so elect to erect the dam, or the person whose 
the annual damages are to be paid, which land is likely to be injured, may make the 
become a lien on the mill and property, petition, and in the latter State, after pe- 
lf the property is sold under any proceed- tition and return of the verdict, *‘ihe 
nngs to enforce the lien, the person en- court in its discretion may allow either 
titled to the premises so sold may redeem plaintiff or defendant to build the dam,*^ 
.at any time within one year, by paying the costs to be paid by the party to whom 
the amount of purchase-money and inter- such leave is granted; parties injured may 
est at the rate of twelve percent. If it bring suit, and judgment may be for gross 
is alleged in the complaint that the dam or annual damage, 
is raised to an unreasonable height, or The law of South Carolina prohibits 
that it ought not to be kept up and closed the overflowing of land belonging to an- 
•for the entire year, the jury shall decide other without the consent of the owner, 
how much, if any, the dam shall be low- Gen. Stat. (1882), § 1169. 

«red, and if so whether it shall be left These statutes do not, in general, give 
open any part of the year, and if so dur- any title to the land flowed, but merely 
ing what part, and shall state such decis- an easement in the land. Thus the own- 
ion as part of their verdict. An appeal er of a dam, who does not own the bed 
lies from so much of such verdict as re- of the stream above the dam, has no in- 
lates to costs. terest in the ice formed on it, and where 

The following States have statutes he maliciously and unnecessarily draws 
closely resembling this, viz.: Maine, Rev. down the pond and destroys the ice-field, 
Stat. (1883). pp, 776-782 ; Khode Island, he is liable in damages to the owner of 
Pub. Stat. (1882), p. 280 et seq,\ Wiscon- the land under the pond. Stevens v. 
sin. Rev, Stat. (1S78), §§ 3374-3406. Kelley, 78 Me. 455; s. c., 57 Am. Rep. 

The Wisconsin act has been declared 813. As to the right to take ice, see Dodge 
constitutional in Pratt v. Brown, 3 Wis. Berry, 26 Hun (N. Y.), 246; Marshall 
603; Sheen v, Voegtlander, 3 Wis. 461, It v, Peters, 12 How. Pr. (N. Y.) 217; Cum- 
H not applicable when dams are erected mings v, Barrett, 10 Cush. (Mass.) 1S6; 
across navigable streams. Cobb Smith, State v, Pottmyer, 33 Ind. 402; Bigelow 
16 Wis. 661. See also Geise v. Green, • v, Shaw (S, Court Mich., Apr. 14, 1887), 
49 Wis, 334. 32 N. W. Rep. 800. But compare Myer 

The Maine act (Rev. Stat. 1S83, pp. v, Whitaker, 5 Abb. N. Cas. (N, Y.) 172 ; 
776-782), does not justify the erection of Mill River Woollen Mfg. Co, «/. Smith, 34 
JL dam destroying a public easement. Conn. 463. 

Treat v. Lord, 42 Me, 552; s. c . 66 Am. X, Havigahle Strsanu include all those 
Dec, 298; Parks w. Morse, 52 Me. 260. which in their natural state have the 
And a mill-owner upon a non-tidal, float- capacity of valuable floatage, whether so 
able stream must furnish a log-driver with n^d or not. Moore v. Sanborne, 2 
reasonably convenient facilities for run- Mich. 519. For other definitions see 
ning his Jogs, but is under no legal obli- Little Rock, Mississippi River fit Teat!^ 
gation to furnish locJts or sluices through R. Co. Brooks, 39 Ark, 403; a, 4$ 
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ivay by the legislature of the State through which it flows, cannot 
erect a dam on such stream without the permission of such legisla- 
ture.^ ^ This may be granted by general laws, as in Pcmtsylvania 
and Michigan, or by special laws, as in New York. The legislature, 
in granting permission to erect such a dam, will always protect 
ordinary navigation, and provide for the maintenance of fishways/-* 

Am. Rep. 277; Shaw Oswego Iron Co., So in West Virginia, Rev. Stat. (1879) 
10 Oregon, 371; s. c.. 45 Am. Rep. 146; ch. 91 g 27. The Georgia Code 

Attorney-General v. Woods, 108 Mass. (1882), ^ 464, forbids the overflowing of 
436; s. c., II Am. Rep, 380; Carter v, land of another. See also Pool r. Lewis, 
Thurston, 58 N, H. 104; s. c., 42 Am. 41 Ga. 162, to the effect that the statutes 
Rep. 574; Lewis v. Coffee County, 77 of Georgia have in no wise changed the 
Ala. 190; s. c. 54 Am. Rep. 55; Spooner common-law rules in that State. 

V, McConnell, I McLean (U. S. C.C.), 337. In N'ew York, permission to ereetdams 

1. Commonwealth v. Church, i Pa. St. on navigable streams is given by the leg- 

105; s. c., 44 Am. Dec. 112; Gates v. islature only, and by special laws; e.g., 
Blincoe, 2 Dana (Ky.), 158; Yolo City Laws N. Y., ch. 149 of iSii, ch. 20 of 
•of Sacramento, 36 Cal. 193; Newark 1835, ch. 551 of 1864; in all cases of ap- 
Plank-road Co. v. Elmer, 9 N. J. Eq, plication to the legislature for such acts, 
754; South Carolina R. Co. v, Moore, notice of the intended application must 
28 Ga. 398; State ik Freeport, 43 Me. be given by advertisement specifying the 
198; State V. Dibble, 4 Jones (N. Car,), nature and objects of the parties apply- 
L. 107; Gold V. Carter, 9 Humph, ing. for at least six weeks successively in 
(Tenn.) 369; Selman v. Wolfe, 27 Tex. the State paper, and in a paper printed in 
»68; Banns v. Racine, 4 Wis. 454. the county where the dam is to be erected, 

2. The mill-dam acts of several of the or if there be none published in the 

States cited in the note to the preceding county, then in the county nearest thereto 
section apply as well to navigable streams in which a newspaper shall be printed, 
as to those not navigable. Kentucky, Rev, Stat. (7th Ed.) p. 432. All dams on 
Gen. Stat. (1881) p,672, |§ 1-13; Missis^ rivers recognized by law as public high- 
Mppi, Rev. Code (18S0) §§ 924-932; ways must have aprons of prescribed 

Comp. Stat. (1885) p. 437; width in the middle of the current, for 

Code (1873), pp. 6o8-6ri. the purpose of running logs. Rev. Stat. 

In Michigan, the boards of supervi- (7th Ed.) p. 1265. Fcrlist of such streams 
flors of the several counties may permit or see Rev. Stat. (7th Ed.) p. 1265, and ch. 
prohibit the construction of dams over 95 Laws 18S7. 

navigable streams in their respective In Pennsylvania, the mill-dam act of 
counties. HowelFs Annotated Statutes 1803. 4 Sm, L. 20, Purdon’s Digest, 18S3, 
‘<1882), 493-495- P* 1173- provides that any person owning 

In Wisconsin, dams are not to be erect- land upon a navigable stream declared by 
ed on navigable streams without the law to be a public highway, except the 
consent of the legislature. Rev. Stat. rivers Delaware, Schuylkill, and Lehigh, 
•(1878) § 1596. But %vhile the State may may erect dams for a mill or mills or 
authorize the construction of a dam at a other water-works, upon any such stream 
point where the river is not navigable, adjoining his own lands, and may take 
though it becomes navigable below, they off water as may be necessary for those 
cannot do so to the injury of other ripa- purposes, provided that he does not «b- 
rian proprietors. Morrill v, St, Anthony’s struct or impede the navigation of the 
Falls Water-power Co., 26 Minn. 222; stream, or prevent the fish from passing 
s. c., 37 Am. Rep. 399. up the same, and does not injure nor in- 

In Indiana, dams may be erected across fringe on the rights and privileges of the 
rivers more than 65 feet wide, on com- owner of any private property on the 
plying with the provisions of a statute stream. When complaint Is made that 
somewhat similar to the mill-dam acts any such dam obstructs navigation or the 
.above cited, but such dam must have a passage of fish, the court of quarter scs- 
lock constructed around it. Rev. Stat. sions shall appoint three commissioners 
*<1881) $702-3704. In Tmmssee. no to report. Upon their report that an 

-dam can be erected across navigable offence has been committed agaiust this 
-streams except under the directions of act, a bill of indictment shall be sent to 
court, and in such away as not to ob- the grand jury, and upon prosecution to 
^struct navigation. Code {i^4), | 144^- conviction the person coovicled shall pay 
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{d) Power of Congress. — The power of Congress to regulate 
commerce carries with it power to change the channels of navi- 
gable rivers.^ But where Congress has not deemed it necessary 
to take action in the matter of improving the navigation of a 
river which throughout its whole course runs within the territory 
of a State, that State may rightfully, for purposes of internal im- 
provement, change the channel of that river-* or erect dams in 
the same.^ 

(b) Statutory Right to Erect is No Protection against Injuries to a 
Private Owner, — While a dam in a navigable stream, if authorized 
by the act of the legislature, cannot be indicted as a public nui- 
sance for obstructing the stream, still the act is no protectioa 
against injuries to a private owner.^ 

5. Miscellaneous Statutes in Eegard to Dams. — There are besides 
the several mill-dam acts various other statutes depending on the 
peculiar needs and industries of the different States.® 


damages to the party injured, and the 
court shall order the supervisors of high- 
ways to remove the dam so as to make 
it comply with the provisions of the act. 
There is also a summary method of recov- 
ering damages caused to any vessel by 
delays in the passage of vessels, caused 
by such dams. This act is applicable to 
streams navigable at common law. as 
well as to those declared so by act of as- 
sembly. Ensworth v. Commonwealth. 
52 Pa. St. 320. It does not authorize 
the erection of a dam for other purposes 
than those specified. Dubois v. Glaub, 52 
Pa, St. 238; Commonwealth v. Church, 

I Pa. St. 105, The right under the act is 
not indefeasible, but may be taken away 
by the legislature. Monongahela Navi- 
gation Co. V. Coons, 6 W. & S. (Pa.) lot; 
Susquehanna Canal Co. v. Wright. 9 W. 
& S. (Pa ) 9; N. Y. & Erie R. Co. 
Young, 33 Pa. St. 175. 

In Wyoming^ no dams are permitted 
in streams large enough to float logs 
without sufficient chutes or other contriv- 
ance to permit the logs and timber to 
pass without unreasonable delay. Comp. 
L (1876) p. 468, g 2. 

1 . South Carolina v, Georgia, 93 U. S.4, 

2 . Withers v. Buckley, 20 How. (U. S.) 
84. 

3 . Willson V, The Blackbird Creek 
Marsh Co,, 2 Pet. (U. $.) 245. The 
facts in this, the leading case on this 
subject, were that Blackbird Creek was 
a navigable stream wholly within the 
State of Delaware; the State of Dela- 
ware had authorized the company de- 
fendant to erect a dam across the creek. 
The dam had been built, and was broken 
and injured by a sloop duly licensed and 
enrolled under the navigation laws of 
the United States and owned by Willson. 

9 ’ 


Thereupon the company brought an ac- 
tion of trespass vi H amiis against the 
owner of the sloop in a court of the State 
of Delaware, and he raised, by plea, 
the question of the right of the State to* 
authorize the obstruction of a navigable 
stream. A verdict having been found 
for the plaintiff, judgment thereon was 
affirmed by the supreme court, the 
ground of decision being, as stated by 
Marshall, C.J.: “ If Congress had passed 
any act which bore upon the case, any 
act in execution of the power to regulate 
commerce, the object of which was to- 
control State legislation over those small 
navigable creeks into which the tide 
flows, and which abound throughout the 
lower country of the Middle and South- 
ern States, we should feel not much diffi- 
culty in saying that a State law coming 
in conflict with such act would be void. 
But Congress has passed no such act. 
The repugnancy of the law of Delaware 
to the constitution is placed entirely on 
its repugnancy to the power to regulate 
commerce with foreign nations, and 
among the several States. — a power which 
has not been exercised so as to affect the 
question.** See also Veazie v. Moor, 14. 
How. (U. S.) 568; Pennsylvania v. Wheel- 
ing Bridge Co., 9 How. (U, $.) 647; it 
How. (U. S.) 528; 13 How. (U. S.) 518; 
18 How. (U. S.) 421; Transportation Co. 
V. Chicago, 99 U. S. 635; Palmar v*, 
Cuyahoga Co., 3 McLean (C, C.), 226. 

4 . Crittenden Wilson, 5 Cow. (N. Y.) 
165; Lee V, Pembroke Iron Co., 57 Me. 
481; s. c.. 2 Am. Rep. 59; Eastman v. 
Amoskeag Mfg. Co.. 44 N. H. iflo: 
Trenton Water Power Co. zr. Raff, 30 
N. J. L. 335 * 

5, lishwayi.*— Fishways are required m 
dams by the statutes of several States*. 
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6. Erection of Dams may be Eestrained* — The erection of a dam 
across a natural stream may be restrained,^ though the person 
applying for an injunction must show right/-* 

7. LiabiUty of Person Erecting Dam, — A person who erects a dam 
is responsible for all the injury caused by it® at ordinary stages of 

Title ** Fisheries/* Statutes of Jer^ sion granted by the courts of the connfv . 
sey, 1877; Comp. L. New Mexico {1884), or supervisors of the highways, or other 
^927; Rev. Stat. New York (7th Ed.), pp. officers specified, upon paying such dam- 
2098 and 2110; Rev. Stat. Ohio (1884), ages as may be adjudged, or on comply- 
§ 4219 et $eq,\ Laws of 67 <z/^, 1S82, p. 41; ing with such other terms as may be or- 
Laws of Dakota^ 1883, ch. 60, p. 102; dered; generally the costs are to be paid 
Iowa, 17 G. A., chap. 188, and iS G. A., by the applicant. Gen. Stat. ConnecHmS 
chaps. 123 and 41 1; Dassler’s Comp. (1875), title 16, ch. 7, g 18, p. 234; Stats. 
Laws Kansas (iSSi), §§ 2652 and 2653; of Minnesota pp. 331, 332, §§ 22— 

Gen. Stat. Kentucky (1881), p. 943, ^ 5; 30; Rev. Stat. JArfwi’fiSSs), pp. 78*2! 783^ 
Laws of Oregon. 1878. p. 21; Title 36-41; Pub, Stat. 18S2, 

“Dams/* Code of Virginia (1873), and p. 1092, etc. 

also several special laws in the sub- The Montana statute, Rev. Stat. 1879, 
sequent pamphlet laws of State; Rev. §| 493 “ 503 . provides that dams must be 
Stat. Maine (1883), P« 37^; Pub. St. constructed in a substantial manner, and 
Massachusetts (1882). p. 499. provides a mode for enforcing the law. 

Chutes. — So in others chutes for logs Dams that are sources of danger to the 
must be provided. Stats, of Minnesota^ neighborhood must be repaired. Rev. 
1878. p. 333, §2; Code North Carolina Laws (1880), 3248-3250. 

(1883), et seq.\ Rev. Stat Wiscon^ Materials necessary for the erection of 

sin (1878), 1601-1606; Arkansas, Act a dam may, when they lie adjacent to 

of 6th April, 1885. the site selected, be taken for such pur- 

Waste-gates. — So waste gates. Laws poses by proceedings similar to those 
of New Jersey, 1883, p. 155; Gen. Slat, for flowing lands under the ^/ot^flw^siai- 
South Carolina (1882), 1 1174. ute. Del. Rev. Code (1874) chap. 61, § 5. 

Braining Marshes.— So there are stat- In Missouri the privilege of maintain* 
utes authorizing the erection of dams in ing a dam may cease if the State or 
order to utilize low-lying lands, to drain county undertake the improvement of 
marshes, etc. Gen Stat. Connecticut, p. the stream whereon it is erected. Rev. 
263 ; Rev, Stat. Maine (1883), pp. 274-277. Stat. Mo ( 1879) § 932. 

Log Sluices — So to sluice logs. Stats. Rice Helds. — In South Carolina all 
of Minnesota (1878), p, 350, § 83. dams flooding rice-fields are to be 

Cultivating Oysters.— In the opened and the land drained before the 

owner of land in which there is a salt- loth of March in each year, for the pro- 
water creek may, after permission prop- lection of the rice- fields. Gen. Stat.. 
erly obtained, erect a dam for the pur- (1884) 1170-IT73. 

pose of cultivating oysters. Gen Stat. 1 . Ogletree v, McQuaggs, 67 Ala. 580; 
<1875) title 16, chap. 4. § 10. p. 215. s. c., 42 Am. Rep. 112; Norwood 

Cranberry Culture — So Afaine Siod PVis- Dickey, 18 Ga. 528, But see State 
consin have laws authorizing the erection City of Eau Claire. 40 Wis. 533. 
of dams for cranberry culture. Laws of 2 . Wattier v* Miller, ii Oreg. 329. 
Maine, 18S7, p. 71; Rev. Stat. Wisconsin 3 . The whole question of the liability 
(1878), § 1 1472-1479, The constitution- of the owner of a dam to persons whose 
ality of'the latter law, which allows the lands are injured thereby is fully dis- 
flowing of lands of another, and provides cussed in Pixley v, Clark, 35 H. Y, 520; 
for an assessment of damages by arbi- s. c„ 91 Am. Dec, 72, In this case the 
trators, has been questioned, though not defendants purchased land on a creek*, 
determined. Ramsdale v. Footer, 55 and erected an embankment higher than 
Wis- 557. natural bank to prevent the overflow 

Cutting Ice.— So in Maine for the pur- of water caused by their dam. The water 
pose of cutting ke and harvesting of ice, percolated through this embankment, and 
and lands may be flowed from November the land of the plaintiff was drowned toy 
to April. Rev, Stat. 1883, p. 124. this means. Peckham, J., delivering the 

Generally.— Some States go so far as to opinion of the court, said: ** The general 
permit a person proposing to erect dams rule as to flowing or drowning 6nds ia 
to overflow public highways upon permis- well settled: * If riparian proprietors 

4 C. of L. 62. 377 
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water, ^ or in times of ordinary, usual and expected freshets, such 
as flowing the lands of another, when not authorized by statute ** 
flowing back water on a mill above creating a stagnant pool 
which is likely to endanger the health of the neighborhood 

use a watercourse in such a manner as land than it otherwise would. Daniels 
to inundate or overflow the lands of an- Citizens* Savings Inst, 127 Mass. 534. 

other, an action will lie on the principle One being sole seised of a mill and 

sic utere tuo ui alienum non Icsdas. So privileges and dam. cannot by such dam 
Ilf he drown the land of another and rot flow lands above him owned by himself 
his grass, an action lies.’ Angell Wat. and another in common. Hutchinson 
Cour. (7th Ed.) § 330.” And he adds: Chase, 39 Me. 50S; s.c.,63 Am. Dec 645. 

The law on the subject, as thus laid In North Carolina the overflow ol 
•down, is so well settled and so obviously lands by a mill-pond is a tort; the stat- 
just as never to have been called in ques iite merely gives additional remedy, but 
tion,” does not alter its nature. Wilson v. 

1 . What is Ordinary Height of Water. Myers, 4 Hawks (N. Car.), 73. 

— McCoy Danley, 20 Pa St. 85;s. c,, 8. Plowing Back Water on a Mill 
57 Am. Dec. 680; Ames 7A Cannon River Above. — Mr. Angell says (Angell on 
Manufacturing Co., 27 Minn, 245: De- Water-courses, 7th Ed., 346, p. 517): 
corah Woollen Mill Co. v. Greer, 58 “ The consequences of setting back the 

Iowa, 86 water on a mill-wheel above are in most 

2 . Backing Water upon Land. — Stout cases more injurious than flowing the 
V. McAdams, 2 Scammon (III.). 67; s. c., land in the absence of any mill on it.” 
33 Am. Dec. 441; Bell v. McClmtock, 9 In Gilman v. Tilton, 5 N. H. 232, the 
Watts (Pa.), 119; s. c., 34 Am. Dec. 507. court say: “In general, every man has 
The meaning of the term “ high water,” a right to the use of the water flowing in 
as used in this case, is explained in Me- a stream through his land; and if any 
Coy Dan by, 20 Pa. St. 85; s. c.. 57 one divert the water from its channel, or 
Am. Dec, 680; Hoy v, Sterrett, 2 Watts throw it back on him, so as to deprive 
<Pa.). 327; s. c., 27 Am. Dec. 313; him of the use of it, the law will give 
Odiorne v. Lyford, 9 N. H. 502; s. c., 32 him redress.” See also Hodges v, Ray* 
Am. Dec. 387; Haso v. Toussard, 17 raond, 9 Mass. 316; Butz v. Ihrie, i 
Tex. 588; Wright v. Howard, 1 Sim. & Rawle (Pa.), 218; Monroe v. Gates, 48 
Stu. (Eng. Vice Chancery) 190; Monroe Me. 463; Ames v. Cannon River Mfg. 
V. Gates, 48 Me. 463; Hutchison v. Co., 27 Minn. 245; Lincoln Chad- 
Chase, 39 Me. 508; s. c., 63 Am. Dec. borne, 56 Me. 197; Dwinel Veazie, 44 
^45; Heath v, Williams, 25 Me, 209; Me. 167; s. c., 69 Am, Dec. 94; Stout v. 
<8. c., 43 Am. Dec. 265; Hutchinson v, McAdam, 2 Scam. (III.) 67; s. c., 33 Am. 
‘Granger, 13 Vt., 386; Johns v, Ste- Dec. 441; Barrow Landry, 15 La, Ann. 
vens, 3 Vt. 308; Wabash & Erie Canal 6S1; s. c., 77 Am. Dec. 199; Babb v, 
iLt, Spears, 16 Ind. 441; s. c,, 79 Am. Mackey, 10 Wis. 371. 

Dec. 444; Simmons v. Brown, 5 R. I. Where the defendant was owner of an 
1299; s. c., 73 Am. Dec. 66; Round- existing mill-dam, and the plaintiff had 
tree v. Brantley, 34 Ala. 544; s. c., 73 rightfully erected a mill-dam above it on 
Am. Dec, 470; Lohmiller v, Indian Ford the same stream, the defendant had no 
'Water-power Co., 51 Wis. 683; Trustees, right to increase the height of his dam to 
•etc., V. Spears, 16 Ind. 441; s. c,, 79 Am. a level with the plaintiff’s wheel by means 
Dec, 444; Bristol Hydraulic Co. v, of flash-boards, and thereby obstruct the 
Boyer, 67 Ind. 236; Cooper v. Hall, 5 wheel by back-water. Sumner v. Tile- 
‘Ohio, 320; Brisbane O’Neall, 3 Strobh. ston, 7 Pick. (Mass.) 198; Ripka v, Ser- 
^<S. Car.) 348; O’Melvany v. Jaggers, 2 geant, 7 W. & S, (Pa ) 9. But where the 
Hill (S. Car.), 634; s. c., 27 Am. Dec. injury was such as could not be foreseen 
417; Himes V, Jarrett (S, Car,, Apr. 27, at the time of erecting the dam, it was 
1887)* SiS. E. Rep, 393; Godfrey May- damnum ahsque injuria, Proctor v, Jen- 
berry, 84 N. Car. 255; Ames v. Cannon nings, 6 Nev. 83. 

River Mfg, Co., 27 Minn. 245; Felker v. 4 Creating a Stagnant Pool wMek i» 
Calhoun, 64 Ga. 614. Likely to Injure the Health of Those 

But if a person has a right to keep his ing in the Vicinity.— Neal tf. Henry, 
dam at a certain height, it is no ground Meigs (Tenn.), 17; s. c., 33 Am, Dec, 
complaint under the mill acts that, 125. In this case Reese, J., uses the 
4>wiiig to his mills not being used, the following language: “Every indivddttal 
mter stands higher on the complainant’s i adeed has a right to make the most profi- 
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liability of Person Erecting. 


DAM. 


Care in Constructing. 


-drowning neighboring lands by percolation interference with 
natural drainage and discharging in large quantities and flooding 
lands below, ^ or for other injuries.** 

8. Care in Constructing. — The owner of a dam must use reason- 
able care and skill in so constructing and maintaining it, that it 
will not be the means of injuring another, either above or below, 
by throwing the water back, or being incapable of resisting it in 
times of, ordinary, usual, and expected floods; but his liability ex- 
tends no further, and he is not held responsible for inevitable acci- 
dents or for injuries caused by extraordinaiy' freshets which could 
not be anticipated or guarded against.’^ 

table use of that which is his own, so But under the Maine statute giving 
that he does not injure others in the en- damages to one whose lands are dam- 
joyment of what is theirs. And it is aged by being flowed by a mill-dam, one 
conceded also that if one, in the cautious whose lands below the dam are damaged 
and prudent use of his property, in a by water drawn from the dam cannot 
manner appropriated to its nature and maintain complaint. Wilson r?. Camp- 
character, produce; some annoyance to bell, 76 Me. 94. 

his neighbors, such person, though sus- 4 . Other Injuries — Injuries to mining 
laining some loss, has suffered no legal claim by washing away pay-dirt, and 
injury which can be redressed. But to preventing owners from working claim, 
dam up a stream, and create pools of Fraler r. Sears Union Water Company, 
stagnant water upon or near to theprem- 12 Cal. 555; s. c., 73 Am. Dec. 562. 
ises of another, poisoning the atmosphere, Where either from neglect or acci- 
generating disease, and impairing the en- dent there is a sudden and unusual flow 
joyment of that most valuable of absolute of water from a mill-dam, it is the duty 
rights, health, cannot be called the cau- of the owner or tenant thereof to give 
tious and prudent use of property in an nonce as soon as possible to the next 
appropriate manner. To do so is to mill-owner below him. On failure to do 
violate the injunction, sk ntere ino ut so, the higher owner is liable to double 
alienitm non iadas.'^' See also Treat v, damages. Del. Rev Code (1874), chap. 
Bates. 27 Mich. 390; While Forbes, 61. g 2. See Mcllvaine v, Marshall, 3 
Walker’s Chancery Rep, (Mich.) 112; Harr. (Del) i. 

Ogletrcc V. McQuaggs, 67 Ala. 5S0; Neal Where a road passes over a dam, the 
V, Cogar, I A. R. Marsh. (Ky.) 589; owner of the dam is to keep so much of 
Mayo V. Turner, i Munf. (Va.) 405. it as is on the dam in repair. Gen. Stat. 

In Ohio dams may be removed as a Kmtucky, p. 767, § 39; Amended Code, 
sanitary measure by the county commis- West rhxinia (1S84), chap. 43, § 39. 
sioners, on petition being made by the 5 . Washb. on Easements, pp,, *288, 
owners of adjacent lands. The proceed- *289; Angell Wat. Cour. § 336; Lehigh 
ings are regulated by statute. Rev, Stats. Bridge Co. v, Lehigh Coal & Nav. Co. 4 
(1884). §4567(7 etse^., vol. iii. p. 230. Rawle (Pa.). 9; s. c., 26 Am, Dec. iii; 

1 . Percolation, — Pixley v. Clark, 35 Bell McCIintock, 9 Watts (Pa.), 119; 
N. Y. 520; Marsh v. Trullinger, 6 Oreg. s. c., 34 Am. Dec. 507; Monongahela 
356; Wilson V. New Bedford, 108 Mass. Nav. Co. v, Coons, 6 Pa. St. 379; s, c., 
261. 47 Am. Dec. 474; Knoll v. Light, 76 Pa. 

2 Interference with Natural Draint^e. St. 268; Laphatn v, Curtis. 5 Vr. 37U 
— Bassett v, Salisbury Mfg. Co., 43 N, s. c., 26 Am. Dec. 371; Mayor, etc., of 
H. 569; s. c., 82 Am. Dec, 179; Treat v. New York v. Bailey, 2 Denio (N.Y,), 433 ; 
Bates. 27 Mich. 391. Fraler v. Sears Union Water Co., 1% 

3 . Flooding Lower Land.— Discharging Cal. 555is. c., 73 Am. Dec. 562; In- 
in large quantities and flooding lands habitants of China Souihwlck, 12 Me, 
below. Gerrish v, Newmarket Mfg. Co , 238; Gray v, Harris, 107 Mass. 49 «; 
30 N, H. 479; Clinton v. Myers, 46 N. s. c., g Am. Rep. 61; Everett Hy- 
Y. Sii; Clapp t/. Herrick, 129 Mass. 292; draulic, etc., Co., 23 Cal. 225; Neal v. 
Kelley v. Lett, 13 Ired. L. (N. Car,) 50. Henry, Meigs (Teno.), 17; s. c., 33 Am. 
Though he is not liable where be allows Dec. 125; Procter v* Jennings, 6 Nev. 
the water to flow in a reasonable man- 83; s, c„ 3 Am. R^* 240; Ames p. Can- 
ner. Drake z/. Hamilton Woollen Co., 99 non River Mfg. Co., 27 Mmn. ® 45 f 
Mass, 574. Bristol Hydraulic Co. p, Boyer, 67 Inch 
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Liability of Joint Owners to Repair. DAM . 


Riglit to trse of Water. 


9. Liability of Joint Owners to Repair.— It is the duty of the 
owners of a dam to keep it in repair. Where there are more than 
one owner they are bound to defray the costs of repair in propor- 
tion to their several interests, and if one or more refuse to pay their 
proportion towards the cost of repairs, they may in several States 
be compelled to do so by statute.^ 

10. Right to Use of Water. — An upper proprietor has a right to de- 
tain the water of a stream by his dam so far as is reasonable and 
necessary for mill purposes, but he cannot detain it unreasonably, 

236; State V. Water Co., 51 Conn. 526; Gillett v, Johnson, 30 Conn. 180; 
137, Keeney, etc., Co., v. Union Mfg. Co., 

And when the defendant so negligently 39 Conn. 576; Parker v. Hotchkiss, 25 
constructed his dams that they were un- Conn. 321; Buddington v, Bradley, 10 
able to resist the pressure of water and Conn. 213; s. c., 26 Am. Dec. 386; 
were carried out, thus flooding the stream Wadsworth v. Tillotson, 15 Conn, 365; 
below, causing injury to lower proprie- s. c., 39 Am. Dec. 391; Rudd v. Wil-’ 
tors, it is an injury for which a common- liams, 43 III. 385; Evans v. Merriweather, 
law action lies, and for which the mill- 3 Scam. (111.) 492; s. c., 38 Am. Dec. 
dam act of Wisconsin affords no remedy. 106; Plumleigh v. Dawson, i Gilmau 
Rich V. Keshena Improvement Co., 56 (111.), 544; s. c., 41 Am. Dec. 199; Sham- 
Wis. 287. leffer v. Mill Co., i8 Kans. 24; Vliet z/.. 

Where the stream is subject to extra- Sherwood, 35 Wis. 229; McCalmont z/. 
ordinary freshets, the owner of a dam is Whitaker, 3 Rawle (Pa.), 84; s. c., 23. 
bound to construct it to resist such Am. Dec. 102; Wheatley v, Chrisman, 
freshets. Gray z/. Harris, 107 Mass. 492. 24 Pa. St. 298; Omelvany v, Jaggers, % 

1 . Gen. Laws, New Hampshire (1881), Hill(S. Car.), 634; s. c., 27 Am, Dec. 417; 

P* 339» §§ 1-12; Gen. Laws, Oregon Cowles v. Kidder, 24 N. H. 364; Holden 
(1872), p. 682; Howell’s Annotated Stat- v. Lake Co., 53 N. H. 552; Pilsbury v, 
utes, Michigan (1882), §| 1664-1616; Moore, 44 Me. 154: Dwinel ’o. Veazie, 
Rev. Stat. Wisconsin (1878), §§ 3403- 44 Me. 167; s. c.,69 Am. Dec. 94; Davis 
3406. See Webb v. Laird 59 Vt. 108; z/. Getchell, 50 Me. 602; s. c., 79 Am. 
s. c., 59 Am. Rep. 699. Dec. 636; Davis v, Winslow, 51 Me. 264; 

2. Tyler z'. "Wilkinson, 4 Mason (C. C.), s. c., 81 Am. Dec. 573; Phillips v. Sher- 
397; Union Mill & Mining Co. v. Ferris, man, 64 Me. 171; Mayor, etc., z/. Ap- 

2 Sawyer (C. C.), 176; Gould v. Boston pold, 42 Md. 442. 

Duck Co,, 13 Gray (Mass), 442; Barrett The right of a lower owner to have the 
V, Parsons, 10 Cushing (Mass,), 367; water run uninterruptedly through the 
Thurber v, Martin, 2 Gray (Mass,), 394; gate on the premises of an upper mill on 
s, c., 61 Am. Dec. 468; Pitts z>. Lancas- the same stream would be, and is, an ease- 
ter Mills, 13 Mete. (Mass.). 156; Bard- ment on the latter. Mabie v, Matteson, 
well V, Ames, 22 Pick. (Mass.) 333; 17 Wis. i. See extended note to McCoy 

Drake v, Hamilton Woollen Co., 99 v, Danley, 57 Am. Dec. 680. 

Mass. 574; Merritt v. Brinkerhoff, 17 What is Reasonable Detention of Water. 
Johns. (M. Y ) 306; Palmer v. Mulligan, — In Gould z/. Boston Duck Co. 13 

3 Caines (N. Y.), 307; s. c., 2 Am, Dec. Gray (Mass.), 442, the defendant had 
270; Crooker v. Bragg, 10 Wend, (N.Y.) built a substantial dam upon the stream 
260; s. c., 25 Am, Dec. 555; Platt v, and drew the water to his factory by 
Johnson, 15 Johns. (N. Y.) 213; s. c., 8 means of a canal, and after using the 
Am. Dec. 233; Canfield v, Andrew, 54 same returned it to its natural channel 
Vt, i; s, c., 41 Am. Rep. 828; Snow v, before it reached the plaintiff’s land. 
Parsons. 28 Vt. 464; Martin v. Bigelow, The stream, at ordinary stages of water, 
2 Aik. (Vt.) 184; s. c., 16 Am. Dec. 696; afforded an ample supply for defendant’s 
Hoxsie V, Hoxsie, 38 Mich. 77; Dumont factory, but in seasons of great drought 
V, Kellogg, 29 Mich. 420; Shreve v, Voor- the defendants were unable to operate 
bees, 2 Green Ch, (N. J.) 23; Acquacha- their factory during all the usual working 
tiouk Water Co. v. Watson. 29 N. J. Eq. hours of each day, but were obliged, i» 
366; Eddy v» Simpson, 3 CaL 249; s. c., order to create the requisite head and sup** 
58 Am, Dec. 408; Stein v. Burden, 29 ply of water, to shut their gates earlier 
Ala. 127; s. c., 60 Am. Dec. 453; Pool than usual on some days, and sometimes 

Lewis, 41 Ga, 162; s. c., 5 Am, Rep. for an entire day, and thus arrest the flow 
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